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Wurster  v.  New  York  (Sup.) 192 
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In  THX  New  York  Supplk«nt  Which  have  been  Passed  Upon  bt 
COTTBT  07  Appeals. 


Allison,  In  re 107  N.  T.  Supp,  1119 

Order  afflnned.    87  N.  A  1114,  194  N.  Y.  Memoranda,  26. 
American  Bxcfa.  Nat  Bank  r.  Woodlawn  Cemetery 105  N.  Y.  Supp.    305 

Jadsment  reversed.    87  N.  E.  107,  194  N.  Y.  IIB. 
American  Ice  Co.  v.  City  of  New  York I 106  N.  Y.  Supp.  1115 

Judgment  rerened.    87  N.  B.  765.  198  N.  Y.  678. 
Anderson  v.  Fry 107  N.  Y.  Supp.    916 

Order  affirmed.    87  N.  E.  1114,  194  N.  Y.  Memoranda,  1. 
Anderson  y.  Milliken  Bros 108  N.  Y.  Supp.      61 

Judgment  affirmed.    87  N.  B.  1114,  194  N.  Y.  Memoranda,  7. 

Andrews  v.  H.  &  H.  Reiners 110  N.  Y.  Supp.  1121 

Judgment  affirmed.    87  N.  B.  1116,  194  N.  Y.  Memoranda,  48. 

Ball  y.  Broadway  Bazaar 106  N.  Y.  Supp.    219 

Order  rereraed.    87  N.  E.  674,  194  N.  Y.  429. 
Baum  V.  United  States  Trust  Co.  of  New  York 110  N.  Y.  Supp.  1122 

Judgment  affirmed.    87  N.  B.  1116,  194  N.  Y.  Memoranda,  45. 

Benoit,  In  re. , 108  N.  Y.  Supp.    889 

Order  affirmed.    87  N.  B.  1115,  194  N.  Y.  Memoranda,  85. 
Bohnen  v.  Metz Ill  N.  Y.  Supp.    196 

Judgment  affirmed.    87  N.  B.  1115,  198  N.  Y.  676. 
Booth  y.   Milliken Ill  N.  Y.  Supp.    791 

Judgment  affirmed.    87  N.  B.  1115,  194  N.  Y.  Memoranda,   89. 
Bostwick  y.  Young 103  N.  Y.  Supp.    607 

Judgment  affirmed.    87  N.  B.  1115.  194  N.  Y.  Memoranda,  8. 

Boutwell  y.  Globe  &  Rutgers  Fire  Ins.  €k).  of  City  of 

New   York 102  N.  Y.  Supp.  1127 

Motion  for  reargument  denied.  87  N.  B.  1115,  198  N.  Y.  684. 
Brackln  y.  Miller 105  N.  Y.  Supp.  1108 

Judgment  affirmed.    87  N.  IL  1115,  194  N.  Y.  Memoranda,  8. 

Bronold  y.  Bngler 105  N.  Y.  Supp.    508 

Judgment  affirmed.    87  N.  B.  427,  194  N.  Y.  828. 

Brown  y.  Cooper  Paper  Box  Co Ill  N.  Y.  Supp.  1111 

Judgment  affirmed.    87  N.  B.  1116,  194  N.  Y.  Memoranda,  11. 

Broff  y.  Dunfee 105  N.  Y.  Supp.  1109 

Judgment  affirmed.    87  N.  E.  1116,  194  N.  Y.  Memoranda,  40. 

Buffalo  Loan,  Trust  &  Safe  Deposit  Co.  y.  Mingle 105  N.  Y.  Supp.  1109 

Judgment  affirmed.    87  N.  B.  1116,  198  N.  Y.  682. 

Burke,  In  re : 110  N.  Y.  Supp.  1004 

Appeal  dUmlssed.    87  N.  E.  1116,  194  N.  Y.  Memoranda,  27. 

Bums  y.  Crow Ill  N.  Y.  Supp.  1111 

Judgment  affirmed.    87  N.  B.  1116»  194  N.  Y.  Memoranda,  40. 

City  of  New  York  y.  Fumiss 108  N.  Y.  Supp.  1127 

Judgment  affirmed.    87  N.  B.  1116,  194  N.  Y.  Memoranda,  8. 

City  of  New  York  y.  Interborough  Rapid  Transit  Co...  .109  N.  Y.  Supp.  .886 

Judgment  affirmed.    87  N.  B.  1116,  194  N.  Y.  Memoranda,  14. 
City  of  New  York  y.  New  York  City  B.  Co 110  N.  Y.  Supp.    720 

Order  affirmed.    87  N.  B.  1117,  194  N.  Y.  Memoranda,  60. 
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City  Of  New  York  v.  New  York  City  R.  Co 110  N.  Y.  Supp.    722 

Judgment  affirmed.    87  N.  E.  1117,  194  N.  Y.  Memoranda,  60. 
City  of  New  York  v.  New  York  City  R.  Co 110  N.  Y.  Supp.    913 

Judgment  affirmed.    87  N.  B.  1117,  IM  N.  Y.  Memoranda,  K). 
Clement  v.  Larson 108  N.  Y.  Supp.  1127 

Judgment  affirmed.    87  N.  B.  1117,  198  N.  Y.  689. 
Qement  v.   Stratton 110  N.  Y.  Supp.  1125 

Motion  granted.    87  N.  E.  1117.  193  N.  Y.  684. 

Close  V.  Farmers*  Loan  &  Trust  Co 106  N.  Y.  Supp.    829 

Order  affirmed.    87  N.  B.  1005,  195  N.  Y.  92. 

Coffey  V.  Richard  L.  Walsh  Co Ill  N.  Y.  Supp.  1115 

Judgment  affirmed.    87  N.  E.  1117,  194  N.  Y.  Memoranda,  18. 

Collins,  In  re. 109  N.  Y.  Supp.  1127 

Order  affirmed.    87  N.  B.  1117,  194  N.  Y.  Memoranda,  26. 

Columbus  Trust  Co.  ▼.  Moshler 100  N.  Y.  Supp.  1006 

Judgment  affirmed.    87  N.  B.  1117,  198  N.  Y.  6(».  106  N.  Y.  Supp.  1121 

Commercial  Nat  Bank  of  Chicago  v.  Sloman 106  N.  Y.  Supp.    608 

Judgment  modified.    87  N.  B.  811,  194  N.  Y.  506. 

Cook's  Estate,  In  re 100  N.  Y.  Supp.    417 

Order  affirmed.    87  N.  B.  786,  194  N.  Y.'40O. 

Dickinson  v.    Piatt 107  N.  Y.  Supp.  1125 

Judgment  affirmed.    87  N.  E.  1118,  194  N.  Y.  Memoranda,  88. 

Dieterlch  v.  Fargo 104  N.  Y.  Supp.    834 

Judgment  reversed.    87  N.  B.  518,  194  N.  Y.  859. 

DomlDick  V.  Ft.  Stanwix  Canning  Co 108  N.  Y.  Supp.  1129 

Judgment  affirmed.    87  N.  B.  1118,  194  N.  Y.  Memoranda,  12. 

Dougherty  v.  Westinghouse,  Church,  Kerr  &  Co 108  N.  Y.  Supp.  112» 

Judgment  affirmed.    87  N.  E.  1118,  194  N.  Y.  Memoranda,  B. 

Doyle  V.  Northern  Cent  R,  Co 106  N.  Y.  Supp.  1123 

Judgment  affirmed.    87  N.  B.  1118,  194  N.  Y.  Memoranda,  1. 

Duke  V.  Stuart 04  N.  Y.  Supp.    235 

Judgment  roTersed.    87  N.  BL  819,  194  N.  Y.  496. 

Durand,  In  re Ill  N,  Y.  Supp.  1118 

Order  affirmed.    87  N.  B.  677,  194  N.  Y.  477. 

Eager  v.  Lehigh  &  H.  R.  R.  Co... 106  N.  Y.  Supp.  1124 

Judgment  affirmed.    87  N.  EL  1118,  194  N.  Y.  Memoranda,  10. 

Edgecombe  Road,  In  re 112  N.  Y.  Supp.    845 

Order  affirmed.    87  N.  E.  1118,  194  N.  Y.  Memoranda,  SL 

Electrical  Accessories  Co.  v.  Mlttenthal 112  N.  Y.  Supp.  1128 

Order  roTersed.    87  N.  E.  684,  194  N.  Y.  478. 

Bngel  V.  Howell 101  N.  Y.  Supp.  1120 

Judgment  affirmed.    87  N.  B.  1118,  198  N.  Y.  666. 

Flnnigan  v.   New  York  Contracting  Co. — ^Pennsylvania 

Terminal  IIIN.  Y.  Supp.  1119 

Judgment  affirmed.    87  N.  B.  424,  194  N.  Y.  244. 

Vox   V.    Higgins 106  N.  Y.  Supp.  1126 

Judgment  affirmed.    87  N.  B.  1118,  198  N.  Y.  682. 
Freund    v.    Biel 99  N.  Y.  Supp.  1067 

Order  affirmed.    87  N.  E.  1119,  198  N.  Y.  662. 

Qat^o  V.  Flannagan Ill  n.  Y.  Supp,  1120 

Appeal  dismissed.    87  N.  B.  1119,  194  N.  Y.  Memoranda,  28. 

Qermania  Life  Ins.  Co.  v.  Donnegan lOS  N.  Y.  Supp.  1133 

Appeal  dismissed.    87  N.  E.  1119,  193  N.  Y.  663. 

Gienty  V.  Knights  of  Columbus 110  N.  Y.  Sudd    1129 

Motion  denied.    87  N.  B.  1119,  193  N.  Y.  681. 
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Qflfillan,  In  re Ill  N.  Y.  Supp.    808 

Order  affirmed.    91  N.  E.  U19.  193  N.  Y.  655. 
GllmaD  V.  DolaJi 100  N.  Y.  Supp.     186 

Judcment  affirmed.    87  N.  E.  1U9.  193  N.  Y.  (t77. 
Gilroy,  In  re 112  N.  Y.  Supp.  1130 

Order  affirmed.    87  N.  E.  1U9,  194  N.  Y.  Memoranda,  87. 

Gorman  v.  New  York,  C.  &  St.  L.  R.  Co 106  N.  Y.  Supp.  1127 

Judgment  reyersed.    87  N.  E.  682,  194  l4.  Y.  488. 

Gore  V.  Tower 107  N.  Y.  Supp.  1128 

Judgmetnt  affirmed.    87  N.  B.  1121,  194  N.  Y.  Memoranda,  88. 
Grider  v.  Oorbin 102  N.  Y.  Supp.    181 

Jndsment  affirmed.    87  N.  E.  1120,  194  N.  Y.  Memoranda,  8. 
Glnder  v.  HoweU ;....105  N.  Y.  Supp.  1117 

Judgment  affirmed.    87  N.  B.  1119,  198  N.  Y.  666. 

Gullfoyle  V.  Pierce 109  N.  Y.  Supp.    934 

.  MoUon  denied.    87  N.  B.  1120,  194  N.  Y.  Memoranda,  22. 

Gonderson  V.  Roebling  Const  Co. 107  N.  Y.  Supp.  1128 

MoUon  grantdCL    87  N.  E.  1120,  193  N.  Y.  678. 

Haenschen  y.  Allison  Realty  Co 108  N.  Y.  Supp.  1134 

Judgment  affirmed.    87  N.  E.  1120,  194  N.  Y.  Memoranda,  19. 

Haggerty,  In  re 112  N.  Y.  Supp.  1017 

Order  affirmed.    87  N.  B.  1120,  194  N.  Y.  Memoranda,  86. 

Hammond  v.  Knox 109  N.  Y.  Supp.    867 

Judgment  affirmed.    87  N.  B.  1120,  194  N.  Y.  Memoranda,  41. 

Harrison  v.  Hartford  Life  Ina  Co Ill  N.  Y.  Supp.  1122 

Appeal  dlamiaeed.    87  N.  B.  1120.  193  N.  Y.  657. 

Harrison  v.  New  Yorlc  Cent.  &  H.  R.  Co Ill  N.  Y.  Supp.    812 

Order  modified  and  aa  modified  affirmed.    87  N.  E.  802,  195  N. 
Y.  86. 

Hart  v.  A.  L.  Clarice  &  Co Ill  N.  Y.  Supp.    886 

Order  affirmed.    87  N.  E.  808,  194  N.  Y.  403. 

HartY.  City  of  New  York 106  N.  Y.  Supp.  1129 

Judgment  affirmed.    87  N.  B.  1120,  198  N.  Y.  672. 

Hastings,   In  re 112  N.  Y.  Supp.    800 

Order  affirmed.    87  N.  B.  1120,  194  N.  Y.  Memoranda,  32. 

Hathom  v.  Natural  Carbonic  Gas  Co 112  N.  Y.  Supp.    874 

Order  affirmed.    87  N.  E.  604,  194  N.  Y.  326. 

Henson  v.  Lehigli  Valley  R.  Co 106  N.  Y.  Supp.    602 

Judgmant  reyened.    87  N.  B.  85,  194  N.  Y.  205. 

Homnyack  v.  Prudential  Ins.  Co.  of  America 107  N.  Y.  Supp.  1130 

Judgment  affirmed.    87  N.  B.  769,  194  N.  Y.  456. 

Hooker  v.  Toch 108  N.  Y.  Supp.  1135 

Judgment  affirmed.    87  N.  E.  1121,  194  N.  Y.  Memorenda,  47. 

Jackson  y.  Moore 103  N.  Y.  Supp.  1129 

Judgment  affirmed.    87  K.  E.  1121,  193  N.  Y.  667. 

Kdly  y.  Albany  Trust  Co 108  N.  Y.  Supp.  214 

Judgment  affirmed.    87  N.  E.  1121,  194  N.  Y.  Memoranda,  9. 

Koester  v.  Rochester  Candy  Works 106  N.  Y.  Supp.  1134 

Judgment  reversed.    87  N.  E.  77,  194  N.  Y.  92. 

Lake  y.  Lake 113  N.  Y.  Supp.  1136 

Order  rerened.    87  N.  B.  87.  194  N.  Y.  179. 

Untry  y.  Mede Ill  N.  Y.  Supp.    833 

Judgment  affirmed.    87  N.  E.  1121,  194  N.  Y.  Memoranda,  80. 

Uplaca  V.Lake  Sliore  &  M.  S.  R.  Co Ill  N.  Y.  Supp.    797 

Judgment  affirmed.    87  N.  E.  1121,  194  N.  Y.  Memoranda,  48. 
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Lawton  v.  City  of  New  Rochelle 108  N.  T.  Supp.    583 

Order  affirmed.    87  N.  E.  1121.  193  N.  Y.  656. 

Leonard,  In  re Ill  N.  T.  Supp.    905 

Order  affirmed.    87  N.  E.  1121,  198  N.  Y.  665. 
L«  Roy  Hydraulic  Gas  Co.  v.  Caccamlse 104  N.  T.  Supp.  1131 

Judgment  affirmed.    87  N.  B.  1122,  193  N.  Y.  683. 
Levin  V.  Dletz 104  N.  T.  Supp.  1181 

Judgment  reTersed.    87  N.  B.  464,  194  N.  Y.  S76. 

Lord  V.  Equitable  Life  Assur.  Soc.  of  United  States 110  N.  T.  Supp.  1135 

Judgment  rerened.    87  N.  B.  448,  194  N.  T.  211. 

I 

McGorray  v.  Cross 100  N.  Y.  Supp.  1128 

Judgment  affirmed.    87  N.  B.  im.  198  N.  Y.  670. 

Mc€k)wan  v.  Erte  B,  Co 112  N.  Y.  Supp.  1186 

Appeal  diamissed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  24. 

McKnlght  V.  City  of  New  York 106  N.  Y.  Supp.  1135 

Judgment  affirmed.    87  N.  E.  1122,  194  N.  Y.  Memoranda,  44.  • 

McNamara  v.  Goldan 108  N.  Y.  Supp.  1139 

Judgment  affirmed.    87  N.  B.  440,  194  N.  Y.  315.    . 
Madison  Ave.  Bridge,  In  re Ill  N.  Y.  Supp.  1129 

Order  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  24. 
Mahoney  v.  Campbell 105  N.  Y.  Supp.  1129 

Judgment  affirmed.    87  N.  B.  1122,  198  N.  Y.  676. 
Mathes  v.  McCarthy 107  N.  Y.  Supp.  1186 

Judgment  reTeraed.    87  N.  B.  768,  196  N.  Y.  40. 

Miller  V.  Harris 110  N.  Y.  Supp.  1138 

Judgment  affirmed.    87  N.  E.  1122,  194  N.  Y.  Memoranda,  13. 

Miners'  &  Merchants'  Bank  of  Lonaconlng  v.  Ardsley 

Hall   Co. 104  N.  Y.  Supp.  1134 

Judgment  affirmed.    87  N.  B.  1122.  193  N.  Y.  663. 

Montgomery,  In  re 110  N.  Y.  Supp.    793 

Appeal  diamissed.    87  K.  B.  U23.  198  N.  Y.  659. 

Montgomery    v.    Bafferty 110  N.  Y.  Supp.  1138 

Judjsment  affirmed.    87  N.   B.  U23,  194  N.  Y.  Memoranda.  U. 

Morgan  v.  United  States  Mortgage  &  Trust  Co 109  N.  Y.  Supp.    274 

Motion  to  withdraw  appeal  granted.    87  N.  B.  1128,  194  N.  Y. 
Memoranda,  28. 

Morris  &  Cnmmlngs  Co.  v.  City  of  New  York 108  N.  Y.  Supp.  1141 

Judgment  affirmed.    87  N.  B.  1128,  193  N.  Y.  678. 

Morton  Trust  Co.  v.  Sands 107  N.  Y.  Supp.    698 

Judgment  reversed.    87  N.  B.  788,  196  N.  Y.  28. 

Mott  V.  Mott 105  N.  Y.  Supp.  1132 

Judgment  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  7. 

Moulton  V.  Elrle  R.  Co 104  N.  Y.  Supp.  1135 

Judgment  affirmed.    87  N.  B.  1128,  198  N.  Y.  677. 

Mt  Vernon  Ave.  In  City  of  New  York,  In  re 311  N.  Y.  Supp.    895 

Order  affirmed.    87  N.  B.  1123,  198  N.  Y.  658. 

Mullen  V.  J.  J.  Qulnlan  A  Co 108  N.  Y.  Supp.  1141 

Judgment  affirmed.    87  N.  B.  1078,  196  N.  Y.  109. 

National  Exchange  Bank  of  Albany  v.  Lester ....104  N.  Y.  Supp.    418 

Judgment  rerereed.    87  N.  B.  779,  194  N.  Y.  46L 

Neale  v.  Walter 112  N.  Y.  Supp.  1041 

Appeal  dismUaed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  28. 

Newman  v.  New  York  Cent  &  H.  R.  R.  Co 100  N.  Y.  Supp.  1139 

Judgment  affirmed.    87  N.  B.  1124,  194  N.  Y.  Memoranda,  46. 

New  York  Bureau  of  Information  v.  Rldgway-Thayer 

Oo.    104  N.  Y.  Supp.    202 

Order  and  judgment  reversed.    87  N.  E.  1124,  198  N.  Y.  666. 
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New  York  Steam  Ck>.  ▼.  Foundation  Ck>..... 108  N.  T.  Snpp.    84 

Order  reyened.    87  N.  B.  766,  196  N.  Y.  43. 

Norton  &  Gorman  Contracting  Ck).  v.  Unique  Const  Co..  .106  N.  T.  Supp.    872 
Order  rerersed.    87  N.  E.  777,  196  N.  Y.  81 

Palmijiano  v.  Hyde-McFarley  Co 110  N.  Y.  Supp.    868 

Judgment  affirmed.    87  N.  B.   1124,  194  N.  Y.  Memoranda,  10. 

People  y.  Conlon 101  N.  Y.  Supp.    697 

Appeal  dlsmiMMd.    87  N.  B.  1124,  194  N.  Y.  Memoranda,  4L 

People  V.  Delemarre 108  N.  Y.  Supp.  1143 

Judgment  affirmed.    87  N.  B.  1124.  194  N.  Y.  Memoranda,  8. 
People  T.  Levin 104  N.  Y.  Supp.    647 

Judgment  affirmed.    87  N.  B^  1124,  194  N.  Y.  Memoranda,  40. 

People  v.  Long  Island  R.  Co. 110  N.  Y.  Supp.    512 

Judgment  modified.    87  N.  B.  79.  194  N.  Y.  ISO. 

People  V.  Nash 107  N.  Y.  Supp.  1141 

Judgment  affirmed.    87  N.  E.  1124,  198  N.  Y.  675. 

People  T.  Shattuck Ill  N.  Y.  Supp.  1135 

Appeal  dlsmiaeed.    87  N.  E.  776,  194  N.  Y.  424. 
Pec^le  y.   Sprlggs 104  N.  Y.  Supp.    589 

Motion  granted.    87  N.  B.  U24,  194  N.  Y.  Memoranda,  42. 

People  y.  Winn 104  N.  Y.  Supp.  1186 

Judgment  affirmed.    87  N.  B.  1126,  193  N.  Y.  670. 

People  ex  reL  Arnold  v.  Skene 112  N.  Y.  Supp.  1141 

Order  affirmed.    87  N.  B.  482,  194  N.  Y.  186. 

People  ez  rel.  Bath  &  H.  R.  O).  y.  Public  Service  Com- 
mission of  Second  Dist.  of  State  of  New  York. . .  .112  N.  Y.  Supp.    133 
Order  modified.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  29. 

People  ex  rel.  Central  Park,  N.  &  E.  R.  Co.  y.  Wlllcox.  .118  N.  Y.  Supp.    861 

Order  affirmed.    87  N.  B.  617,  194  N.  Y.  388. 

People  ex  reL  Hegeman  y.  Corrigan 113  N.  Y.  Supp.    504 

Order  affirmed.    87  N.  B.  792,  196  N.  Y.  1. 

People  ex  rel.  Hyde  y.  Stevens Ill  N.  Y.  Supp.  1186 

Order  affirmed.    87  N.  B.  1126,  198  N.  Y.  667. 

People  ex  rel.  Joline  y.  Wlllcox 113  N.  Y.  Supp.    861 

Order  affirmed.    87  N.  E.  617,  194  N.  Y.  383. 

People  ex  rel.  Long  Dock  Mills  &  Eleyator  y.  Wilson. . .  .106  N.  Y.  Supp.        1 

Order  afllrmed.    87  N.  B.  1126,  193  N.  Y.  671. 

People  ex  rel.  Maloney  y.  Douglass 105  N.  Y.  Supp.    517 

Judgment  reyersed.    87  N.  E.  1070. 

People  ex  rel.  Rooseyelt  Hospital  y.  Raymond Ill  N.  Y.  Supp.    177 

Order  revened.    87  N.  B.  90,  194  N.  Y.  189. 

People  ex  rel.  Scanlon  y.  MiUlken Ill  N.  Y.  Supp.    551 

Order  reversed.    87  N.  E.  1126,  193  N.  Y.  676. 

People  ex  rel.  Shanley  y.  Bingham 110  N.  Y.  Supp.  1140 

Appeal  dlemlssed.    87  N.  E.  1126.  194  N.  Y.  Memoranda,  29. 

Pec^le  ex  reL  Shanley  y.  Bingham Ill  N.  Y.  Supp.  1139 

Order  affirmed.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  28. 

People  ex  reL  Yandervoort  Realty  Co.  v.  Glynn Ill  N.  Y.  Supp.  1139 

Order  affirmed,    87  N.  B.  484,  194  N.  Y.  387. 

Peters  v.  New  York  Cent  &  H.  R.  R.  Co 109  N.  Y.  Supp.  1142 

Judgment  affirmed.    87  M.  B.  1126,  194  N.  Y.  Memoranda,  16. 

Peterson  y.  City  of  New  York Ill  N.  Y.  Supp.  1140 

Judgment  revened.    87  N.  E.  772,  194  N.  Y.  437. 

Poet  V.  Brooklyn  Heights  R.  Co 107  N.  Y.  Supp.  1142 

Judgment  affirmed.    87  N.  E.  771,  196  N.  Y.  62. 

Pulcino  y.  Long  Island  R.  Co 109  N.  Y.  Supp.  1076 

Judgment  afllrmed.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  12. 
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Rankin  y,  Clemont 108  N.  T.  Supp.  1146 

Judgment  affirmed.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  21. 

Raymond  v.   Clement 102  N.  Y.  Supp.  1070 

Judgment  affirmed.    87  N.  E.  1126,  194  N.  Y.  Memoranda,  46. 

Robinson  v.  Kelso 103  N.  Y.  Supp.  1098 

Judgment  affirmed.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  6. 
Russell  Hardware  &  Implement  Mfg.  Ck>.  y.  Utica  Drop 

Fbrge  &  Tool  C5o 107  N.  Y.  Supp.  1144 

Judgment  affirmed.    87  N.  B.  788,  196  N.  Y.  64. 
Ryan   v.   Halllgan 106  N.  Y.  Supp.  1144 

Judgment  affirmed.    87  N.  EL  U26,  194  N.  Y.  Memoranda,  49. 

Sautter  v.  Utica  Caty  Nat,  Bank 104  N.  Y.  Supp.  1139 

Judgment  affirmed.    87  N.  E.  1126,  198  N.  Y.  661. 
Schey  v.  Schey Ill  N.  Y.  Supp,  1143 

Order  reveraed.    87  N.  E.  817,  194  N.  Y.  868. 
Schlegel  y.  Roman  Catholic  Church  of  the  Most  Holy 

Trinity    Ill  N.  Y.  Supp.  1143 

Order  affirmed.    87  N.  E.  426,  194  N.  Y.  89L 

Schradln  y.  New  York  Cent  &  H.  R.  R.  Co 109  N.  Y.  Supp.    428 

Judgment  affirmed.    87  N.  B.  1126,  194  N.  Y.  Memoranda,  20. 

Schwab  y.  B.  G.  Potter  Co 113  N.  Y.  Supp.    439 

Order  affirmed.    87  N.  B.  670,  194  N.  Y.  409. 

Scott  y.   Spencer. .  .■ 107  N.  Y.  Supp.  1145 

Judgment  affirmed.    87  N.  B.  1127,  194  N.  Y.  Memoranda,  4. 

Smith  y.   Barber 102  N.  Y.  Supp.  1147 

Judgment  affirmed.    87  N.  E.  1180,  193  N.  Y.  664. 

Smith  y.  Floyd 108  N.  Y.  Supp*    775 

Judgment  reversed.    87  N.  E.  1127,  198  N.  Y.  683. 

Smith  y.   Smith 104  N.  Y.  Supp.  1106 

Order  affirmed.    87  N.  B.  1127,  198  N.  Y.  667. 

Snee  y.  Brooklyn  Heights  R.  Co 104  N.  Y.  Supp.    907 

Order  affirmed.    87  N.  B.  1127,  193  N.  Y.  669. 

Squire  y.  Ordemann 106  N.  Y.  Supp.  1146 

Judgment  reTeraed.    87  N.  E.  486,  194  N.  Y.  394. 

Stanton  y.  Granger 109  N.  Y.  Supp,    184 

Order  affirmed.    87  N.  B.  1127,  198  N.  Y.  666. 

Stephens  &  Conrow  Co.  y.  American  Ink  Co 105  N.  Y.  Supp.  1144 

Judgment  affirmed.    87  N.  B.  1127,  193  N.  Y.  664. 

Stlcht  y.  Buffalo  Cereal  Co 107  N.  Y.  Supp.  1146 

Judgment  reversed.    87  N.  E.  801,  196  N.  Y.  70. 

Taylor  y.  Barnett 102  N.  Y.  Supp.  114Jf 

Judgment  affirmed.    87  N.  E.  1128,  194  N.  Y.  Memoranda,  37. 

Taylor  v.  Hopper 105  N.  Y.  Supp.  1145 

Judgment  affirmed.    87  N.  E.  1128,  193  N.  Y.  660. 
Thedford  y.   Herbert 107  N.  Y.  Supp.  1147 

Judgment  reversed.    87  N.  B.  798,  195  N.  Y.  63. 

1?hompson   y.    Equitable   Life   Asaur.    Soc.    of   United 

States    103  N.  Y.  Supp.  114a 

Judgment  affirmed.    87  N.  BL  1128,  194  N.  Y.  Memoranda,  6. 

Tiffany  y.  Ellis 106  N.  Y.  Supp.  1147 

Order  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda.  26. 

Toerge  y.  City  of  New  York 104  N.  Y.  Supp.  1148 

Judgment  affirmed.    87  N.  B.  1128,  193  N.  Y.  668. 

Tooker  y.  Slegel-Oooper  Co HON.  Y.  Supp.  1147 

Judgment  affirmed.    87  N.  B.  778.  194  N.  Y.  442. 

Town  of  Pelham  y.  Shinn 113  N.  Y.  Supp.      98 

Order  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  34. 


Digitized  by 


Google 


CASES  PASSED  UPON  BY  COURT  OP  APPEALS.         XXXI 

Van  Allen  v.  Peabody Ill  N.  Y.  Supp.  1148 

Judgment  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  47. 
Van  Heusen  v.  Argenteau 109  N.  Y.  Supp.    238 

Order  rerened.    87  N.  E.  437,  IM  N.  Y.  800. 
Van  Suwegen  v.  Brie  R.  Co 110  N.  Y.  Supp.    »59 

Judgment  affirmed.    87  N.  B.  1138,  194  N.  Y.  Memoranda,  20. 

Village  of  Waverly  v.  Waverly  Water  Ca Ill  N.  Y.  Supp.    541 

Order  affirmed.    87  N.  B.  1128,  194  N.  Y.  Memoranda,  31. 
Voelbel,  In  re 110  N.  Y.  Supp.  1149 

Order  affirmed.    87  N.  EL  1129,  194  N.  Y.  Memoranda,  38. 

Walker  v.  Mulr ...- Ill  N.  Y.  Supp.    465 

Order  affirmed.    87  N.  B.  880,  194  N.  Y.  420. 

Warden  v.  City  of  New  York 108  N.  Y.  Supp.    305 

Order  affirmed.    87  N.  B.  1129,  198  N.  Y.  689. 
Warth  V.  Grief 106  N.  Y.  Supp.    163 

Judgment  affirmed.    87  N.  B.  1129,  198  N.  Y.  861. 

Water  Front  of  City  of  New  York,  In  re 106  N.  Y.  Supp.    503 

Order  rerersed.    87  N.  B.  759,  198  N.  Y.  503. 

Webb's  Academy  &  Home  for  Ship  Builders  v.  Hidclen.  .103  N.  Y.  Supp.    659 
Order  affirmed.    87  N.  B.  1129,  194  N.  Y.  Memoranda,  33. 

Weeks   y.    GatteU 109. N.  Y.  Supp.    977 

Judgment  affirmed.    87  N.  B.  1129.  198  N.  Y.  681. 

WeU's  Estate,  In  re .....lOS  N.  Y.  Supp.    164 

Order  affirmed.    87  N.  E.  1129. 

Wendell  v.   lieo 108  N.  Y.  Supp.  1150 

Judgment  reyersed.    87  N.  E.  790,  196  N.  Y.  76. 

Wenner,   In   re 110  N.  Y.  Supp.    694 

Ordw  affirmed.    87  N.  BL  1129,  193  N.  Y.  672. 

West  V.  McCullough 108  N.  Y.  Supp.    493 

Judgment  affirmed.    87  N.  B.  1180,  194  N.  Y.  Memoranda,  L 

Whal«i  V.   Stuart 108  N.  Y.  Supp.    355 

Judgment  rerereed.    87  N.  B.  819,  194  N.  Y.  495. 

Wilcox,  In  re 109  N.  Y.  Supp.    564 

Order  rvYeraed.    87  N.  B.  497,  194  N.  Y.  288. 

Wise  r.  Tabe  Bending  Macli.  Co. 105  N.  Y.  Supp.  1150 

Judgment  affirmed.    87  N.  B.  480,  194  N.  Y.  278. 

Withers  V.  City  of  New  York ; 107  N.  Y.  Supp.    955 

Order  affirmed.    87  N.  B.  1130,  193  N.  Y.  668. 

Woodruff  y.  People's  Bank  of  Potsdam 110  N.  Y.  Supp.  1150 

Judgment  affirmed.    87  N.  B.  1180,  194  N.  Y.  Memoranda,  49. 
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iniiES  V.  CASUALTY  OO.  OP  AMERICA. 
(Supreme  Oimrt;  Trial  Term,  Cayuga  County.    February  20,  1909.) 

1.  iNSUBAifOB  (S  669*>— PBOors  07  Loss— Waiyeb— Denial  of  Liabilitt. 

The  rlgbt  to  proofs  of  loss  Is  waived  by  the  Insurer's  absolute  denial 
of  liability  on  the  ground  that  the  policy  was  void  from  Its  Inception. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  I  1391;    Dec 
Dig.  I  669.*] 
2L  Insubangi  (§  623*)  —  Actions  on  Poxjcncs  —  Limitations  —  Timb  Befobs 
wuicH  Action  Can  be  Bbouobt. 

An  absolute  denial  of  liability  on  a  disability  policy  precludes  the  In- 
surer from  Insisting  on  a  stipulation  In  the  policy  that  suit  shall  not 
be  brought  until  after  the  expiration  of  a  time  named,  and  the  assured 
may  sue  at  once. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  I  1551;  Dec. 
Dig.  I  623.*] 

3.  Insurance  (|  645*) — Actions  on  Polioies— Issues. 

The  defense  that  an  action  on  an  Insurance  policy  was  prematurely 
brought  Is  not  available  under  an  answer  denying  liability,  but  omitting 
to  raise  such  defense. 

[Ed.  Note. — ^For  other  case^  see  Insurance,  Cent  Dig.  |  1634;  Dec. 
Dig.  S  645.*] 

Action  by  B.  T.  De  Witt  Miles  against  the  Casualty  Company  of 
America.  Motion  by  plaintiff  for  a  general  verdict  on  facts  found  by 
the  jury,  and  motion  by  defendant  for  a  new  trial.  Judgment  ordered 
for  plaintiff. 

John  L.  Hunter,  for  plaintiff. 
Teller  &  Hunt,  for  defendant 

BENTON,  J.  Action  upon  an  insurance  policy.  The  action  was 
tried  at  the  Jfanuary  term  of  this  court.  Motion  was  duly  made  to 
nonsuit  plaintiff  and  direct  verdict  in  defendant's  favor.  These  ques- 
tions of  law  were  reserved,  and  pending  their  decision  questions  of 
fact  raised  by  the  pleadings  were  submitted  to  the  jury  and  were  all 
answered  in  plaintiflF's  favor.     A  motion  was  thereupon  made  by 

*F»«Ch«r  caMS  iM  muh*  tople  ft  f  xuirBBB  In  Dm.  ft  Am.  Dlsi.  1M7  to  daU,  ft  Rop'r  IndezM 
115  N.T.8.— 1 
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plaintiff  for  a  general  verdict,  and  by  the  defendant  a  motion  was 
made  to  set  aside  the  verdict  and  for  a  new  trial. 

The  policy  was  a  disability  policy,  and  was  issued  on  or  about  July 
5, 1905.  The  premium  therefor,  $6,  was  paid  by  the  plaintiff.  Among 
other  provisions  it  contained  this : 

"(g)  Blindness  and  Paralysis  Indemnity.  In  case  the  assured  shall  durini? 
the  term  of  this  Insurance,  contract  any  disease  that  shall '  not  result  in 
death,  but  shall  result.  Independently  of  all  other  cases,  within  one  year  from 
the  date  of  this  insurance  in  the  irrecoverable  loss  of  the  sight  of  both  eyes 
or  in  permanent  paralysis,  whereby  the  assured  shall  entirely  lose  the  use  of 
both  hands  or  feet,  or  one  hand  and  one  foot,  and  is  thereby  rendered  per- 
manently unable  to  engage  in  any  occupation  for  wages  or  profit,  the  com- 
pany will  pay  to  him  upon  filing  at  the  company's  home  office  of  satisfactory 
proofs  of  the  continuance  of  such  blindness  or  paralysis  for  fifty-two  (52) 
consecutive  weeks,  one-half  the  principal  sum.** 

The  principal  sum  of  said  policy  was  $5,000. 

On  September  12,  1905,  plaintiff  was  stricken  with  paralysis.  The 
jury  have  found  this  as  a  fact  within  the  definition  and  terms  of  the 
policy.  Thereafter  and  prior  to  the  month  of  May,  1906,  the  defend- 
ant canceled  the  policy  as  of  its  date  of  issue,  returned  the  premium 
to  the  plaintiff,  and  on  the  26th  of  May,  1906,  wrote  that  the  policy 
had  no  force,  plaintiff  had  no  claim,  and  that  the  incident  was  closed 
as  far  as  the  company  was  concerned. 

Thereafter,  and  on  September  4th,  this  action  was  begun  by  the 
service  of  a  summons  upon  the  defendant.  The  complaint,  however, 
was  not  served  until  about  the  21st  of  April,  1907,  and  sets  forth  the 
cause  of  action  under  the  clause  of  the  contract  relating  to  permanent 
paralysis  above  quoted. 

Defendant  answered  upon  the  merits,  and  alleged  false  representa- 
tion, breach  of  warranty,  full  payments,  etc.,  and  nowhere  stating 
that  the  action  was  prematurely  brought.  That  question  has  never 
been  raised  apparently  until  the  time  of  the  trial.  The  elapse  required 
that  satisfactory  proof  of  the  continuance  of  the  paralysis  for  52  con- 
secutive weeks  must  be  filed  at  the  company's  home  office.  They 
denied  any  liability  whatever  to  the  plaintiff,  and  alleged  that  the 
policy  was  void  from  its  inception.  This  absolved  plaintiff  from  the 
necessity  of  filing  this  proof,  because  defendant  had  told  him  that  the 
incident  was  closed,  that  it  would  do  him  no  good  to  file  any  proofs, 
and  they  would  have  nothing  whatever  to  do  with  it. 

Both  law  and  reason  combine  in  allowing  plaintiff  to  establish  his 
right  by  action  immediately  and  without  waiting  for  the  useless  for- 
mality of  serving  these  proofs  which  the  company  by  its  action  had 
waived  and  had  substantially  told  him  it  would  be  useless  so  to  do. 
A  long  line  of  cases  is  cited  by  plaintiff's  attorney  in  many  jurisdic- 
tions establishing  such  waiver  and  his  right  to  bring  the  action.  "The 
refusal  of  the  company  to  accept  the  premium  due  in  January,  1895, 
was  a  perfectly  good  reason  for  not  offering  to  pay  subsequent  pre- 
miums. If  the  company's  refusal  had  a  legal  basis,  the  contract  of 
insurance  was  at  an  end  by  reason  of  the  violation  of  the  terms  of 
the  contract.  Its  attitude  was  and  has  continued  to  be  one  of  repudia- 
tion of  its  obligation  to  plaintiff.  After  its  refusal,  he  was"*;  iiot' re- 
quired to  perform  the  vain  and  useless  act  of  making  further  tenders 
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on  recurring  premium  dates" — citing  cases.  Reed  v.  Provident  S. 
L  E.  Society,  190  N.  Y.  Ill,  83  N.  E.  734.  "If  the  defendant  through 
its  proper  cheers  had  issued  a  policy  of  insurance  and  after  a  loss 
under  the  same  had  denied  its  liability  on  the  ground  that  it  never, 
made  any  such  contract,  it  would  be  a  distiilct  waiver  of  the  right  to 
demand  proofs  of  loss."  Hicks  v.  British  American  Insurance  Co., 
162  N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A.  424.  "If  the  defendant  re- 
pudiated the  contract  to  issue  the  policy,  it  repudiated  its  conditions, 
and  therefore  cannot  without  showing  that  it  retracted  its  repudiation 
insist  upon  the  subsequent  performance  by  the  insured  of  any  one  of 
them  as  a  condition  precedent  to  his  recovery  of  the  damages  accruing 
to  him  then  or  thereafter  by  the  completed  breach  itself.  The  defend- 
ant did  not  retract  the  repudiation,  but  by  its  answer  repeated  and 
confirmed  it."  "It  would  be  useless  for  the  plaintiff  to  serve  proofs 
of  loss  in  order  to  charge  the  defendant  with  liability  under  a  con- 
tract which  it  repudiated  altogether  and  to  hold  otherwise  would  be 
to  absolve  the  offender  and  punish  its  victim."  Hicks  v.  B.  A.  Ins. 
Co.,  supra. 

It  is  also  claimed  that  the  action  is  prematurely  brought,  inasmuch 
as  52  weeks  from  September  12,  1905  would  carry  it  to  September 
12,  1906,  and  the  summons  was  served  on  September  4,  1906.  In 
Baumiller  v.  Workingmen's  Co-operative  Association,  9  Misc.  Rep. 
157,  29  N.  Y.  Supp.  26,  the  judgment  was  challenged  on  the  ground 
that  the  action  was  prematurely  brought  before  the  expiration  of  the 
30  days  allowed  by  the  policy,  and  it  was  held  that  this  was  an  af- 
firmative defense  of  which  plaintiff  could  not  avail  himself  under  his 
general  denial.  It  was  waived  by  answering  the  complaint  which 
was  served  long  after  the  52  weeks  had  expired.  It  would  have  been 
competent  for  plaintiff  to  have  brought  his  action  at  any  time  after 
defendant's  absolute  denial  of  liability  under  the  policy.  I  hold  that 
both  the  unqualified  denial  of  liability  by  the  defendant  and  also  by 
omitting  to  raise  the  point  in  his  answer  he  is  now  precluded  from 
any  such  technical  defense. 

Plaintiff's  claim  is  a  just  one,  absolutely  denied  by  the  defendant, 
not  on  the  ground  of  failure  to  comply  with  the  insurance  contract, 
but  on  the  ground  that  there  never  was  such  a  contract.  Such  con- 
tract having  been  established  by  the  verdict  of  the  jury  and  all  material 
matters  of  fact  having  been  found  by  them  in  plaintiff's  favor,  a  gen- 
eral verdict  must  now  be  directed  for  plaintiff  and  judgment  ordered 
for  him  for  $2,600  with  interest  from  September  12,  1906,  together 
with  his  costs  of  this  action. 

Defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial  is 
denied,  with  $10  costs  to  plaintiff. 
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(62  Misc.  R^.  350.) 

MAASS  ▼.  ROSENTHAL. 

(Supreme  (Tonrt,  Special  Tenn,  WeBtdiester  Oonnty.    F^braary,  1900.) 

1.  Courts  (|  91*)— Conflict  or  Decisions. 

It  is  the  duty  of  the  Special  Term  to  follow  the  decision  of  the  Appel- 

Jate  Division  in  the  same  department  where  there  Is  a  conflict  between 

such  decision  and  that  of  the  Appellate  Division  of  another  department 

[Kd.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  I  825;  Dea  Dig. 
I  »!.♦] 

2.  Costs  (|  277*) — Stat  or  Subseqxtent  Action  until  Paticent— Equitablb 

Action— Action  at  Liaw. 

Where,  in  an  equitable  action  to  set  aside  a  conveyance  of  .land  for 
fraud  of  defendant  grantee,  it  appeared  that  there  was  no  ground  for 
equitable  relief  because  of  the  conveyance  of  the  land  by  defendant, 
and  defendant  on  discontinuance  of  the  action  had  a  judgment  for  costs, 
an  action  at  law  for  damages  for  the  same  fraud  would  not  be  stayed 
until  payment  of  such  judgment  by  plaintiff,  the  rule  providing  for  a 
stay  until  the  costs  awarded  defendant  in  the  former  action  are  paid 
not  being  applicable,  where  the  first  action  was  in  equity  and  the  second 
action  is  at  law,  on  grounds  which  could  not  constitute  a  right  of  action 
in  equity. 

[Bd.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  I  1045;  Dec.  Dig. 
I  277.*] 

Action  by  Sophie  Maass  against  Marcus  A.  Rosenthal.  Motion  by 
defendant  for  an  order  staying  proceedings  until  payment  by  plaintiff 
of  a  judgment  for  costs  recovered  by  defendant  in  a  former  action  be- 
tween the  parties.    Motion  denied. 

See  also  125  App.  Div.  462,  109  N.  Y.  Supp.  917. 

Arnold  Charles  Weil,  for  the  motion. 
Gilbert  Ray  Hawes,  opposed. 

MILLS,  J.  This  is  a  motion  by  the  defendant  for  an  order  staying 
all  proceedings  on  the  part  of  the  plaintiff  in  this  action  until  a  judg- 
ment in  the  defendant's  favor  and  against  the  plaintiff  for  $391.39  costs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  January  last  in  a  former  action  by  the  plaintiff  against  the 
defendant,  be  paid.  This  action  is  at  law  to  recover  damages  for  deceit 
claimed  to  have  been  practiced  by  the  defendant  upon  the  plaintiff  in  a 
transaction  by  which  the  plaintiff  exchanged  with  the  defendant  certain 
parcels  of  land  for  certain  car  loads  of  lumber.  The  deceit  alleged  con- 
sists of  false  representations  in  reference  to  the  lumber,  alleged  to  have 
been  made  by  the  defendant  to  the  plaintiff. 

Prior  to  the  bringing  of  this  action,  the  plaintiff  brought  in  this  court 
(New  York  county  being  the  place  of  trial)  an  action  against  the  de- 
fendant in  equity  to  set  aside  the  conveyance  of  the  land  upon  the 
ground  of  the  same  deceit  or  fraud.  At  the  trial  of  such  action  at  the 
New  York  Special  Term,  it  appeared  that  before  the  commencement  of 
it  the  defendant  had  conveyed  the  land  to  other  parties,  who  were  not 
made  parties  defendant  in  that  action.  It  was  thus  apparent  at  such 
trial  that  the  plaintiff  was  not  entitled  to  equitable  relief,  but  at  the 
most  was  entitled  to  maintain  an  action  at  law  to  recover  money  dam- 
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ages.  Nevertheless,  the  Special  Term  awarded  the  plaintiff  a  money 
judgment  for  the  amount  of  her  damages  proven.  Upon  appeal  the 
Appellate  Division  in  the  First  Department  (125  App.  Div.  462,  109 
N.  Y.  Supp.  917)  held  that  the  Special  Term  should  have  dismiss- 
ed the  complaint  with  or  without  costs,  and  have  left  "the  plaintiff 
to  her  remedy  at  law  in  an  action  brought  on  a  proper  theory  sub- 
ported  by  appropriate  allegations  in  such  relief,"  and  therefore  revers- 
ed the  judgment  and  granted  a  new  trial,  with  costs,  to  the  appellant 
(the  defendant)  to  abide  the  event.  By  its  opinion  the  Appeliate  Divi- 
sion in  effect  advised  the  Special  Term  upon  the  new  trial  to  make 
such  disposition  of  the  case.  Thereupon  the  plaintiff  moved  such  Spe- 
cie Temj  for  an  order  discontinuing  the  action  without  costs.  Upon 
the  hearing  of  such  motion  such  Special  Term  made  an  order  dismiss- 
ing the  complaint,  with  costs  and  disbursements  to  be  taxed,  which  re- 
sulted in  the  entry  of  the  judgment  above  referred  to.  Thereafter  this 
action  was  brought,  such  costs  not  having  been  paid. 

The  rule  is  well  settled  that,  where  a  second  action  has  been  brought 
by  the  plaintiff  against  the  same  defendant  upon  the  same  cause  of 
action,  the  plaintiff's  proceedings  in  such  second  action  will  be  stayed 
until  the  costs,  as  awarded  to  die  defendant  in  the  former  action,  are 
paid.  The  counsel  for  the  plaintiff,  however,  here  claims  that  that  rule 
is  not  applicable  to  the  case  or  situation  where  the  first  action  was 
brought  in  equity,  and  the  second  pending  action  is  at  law  upon  grounds 
which  could  not  constitute  a  right  of  action  in  equity. 

On  behalf  of  the  motion  the  defendant's  counsel  cites  and  relies  upon 
the  case  of  Spaulding  v.  The  American  Wood  Board  Company,  68 
App.  Div.  314,  68  N.  Y.  Supp.  946,  wherein  the  Appellate  Division  of 
the  First  Department  held  that  such  rule  was  applicable  to  such  case 
and  situation.  The  counsel  for  the  plaintiff,  in  opposition  to  the  mo- 
tion, however,  cites  and  relies  upon  the  case  of  Skeels  v.  Bodine,  68 
App.  Div.  217,  73  N.  Y.  Supp.  1093,  wherein  he  claims  that  the  Appel- 
late Division  of  this,  the  Second  I)epartment,  held  otherwise  and  di- 
rectly in  accordance  with  his  contention  here.  The  decision  of  the  Ap- 
pellate Division  in  the  First  Department  in  the  Spaulding  Case,  supra, 
was  by  a  divided  court,  the  then  presiding  justice  dissenting;  whereas 
the  decision  of  the  Appellate  Division  in  the  Second  Department  in  the 
Skeels  Case,  supra,  was  unanimous.  Aside  from  this  distinction  be- 
tween the  two  decisions,  it  is  plainly  the  duty  of  this  Special  Term  to 
follow  the  decision  of  the  Appellate  Division  in  this  department,  pro- 
viBed  there  be  a  conflict  between  the  two. 

The  question,  therefore,  is  whether  or  not  there  be  such  conflict;  and 
it  seems  to  me  that  there  is.  The  sole  difference  which  I  can  perceive 
between  the  Skeels  Case  and  the  case  here  at  bar  is  that  in  that  case  the 
dismissal  of  the  complaint  in  the  former  action  was  by  the  order  of 
the  Special  Term  made  expressly  "without  prejudice  to  an  action  at 
law."  The  whole  of  the  decision  or  order  of  such  court  must  of  course 
be  read  together  in  order  to  determine  what  was  meant  by  the  words 
"without  prejudice."  Inasmuch  as  such  decision  or  order  awarded  the 
costs  to  die  defendant  in  that  action,  it  does  not  seem  to  me  that  the 
words  "without  prejudice"  could  be  construed  as  meaning  that  the  de- 
fendant should  not  be  entitled  to  receive  such  costs.    However  this  may 

Digitized  by  VjOOQIC 


6  115  NBW  YORK  SUPPLEMENT.  (Sup.  Ct. 

be,  it  seems  to  me  that  the  opinion  of  the  Appellate  Division  in  the  First 
Department  in  the  former  action  between  the  same  parties  here  at  bar 
involves,  by  a  necessary  implication,  a  direction  for  a  dismissal  of  the 
complaint  in  that  action  by  the  Special  Term  without  prejudice  to  the 
bringing  by  the  plaintiff  of  this  action.  So  that,  in  substance,  the  sit- 
uation is  substantially  the  same  in  this  case  that  it  was  in  the  Skeels 
Case. 

I  do  not  regard  the  case  of  Muratore  v.  Pirl  (Second  Department) 
109  App.  Div.  146,  95  N.  Y.  Supp.  855,  as  overruling  the  decision  in 
the  Skeels  Case,  supra,  or  being  at  all  inconsistent  therewith.  In  the 
Muratore  Case  the  remedy  sought  in  each  action — ^viz.,  the  then  pres- 
ent action  and  the  former  action  between  the  same  parties — ^was  iden- 
tically the  same,  viz.,  the  recovery  of  money  damages  for  personal 
injuries  sustained  by  the  plaintiff.  In  the  case  here  at  bar  and  in 
the  Skeels  Case  the  remedy  sought  in  the  two  actions  was  entirely 
different;  that  in  the  former  action  being  for  stated  equitable  re- 
lief, and  that  in  the  latter  for  money  damages  only. 

Aside  from  the  question  of  authority,  it  seems  to  me  a  proper  ex- 
ercise of  discretion  on  the  part  of  the  court  to  permit  the  plaintiff 
to  proceed  with  this  action  without  compelling  her  to  pay  the  costs 
awarded  against  her  in  the  former  action  before  she  can  be  heard  in 
this  upon  the  merits.  No  doubt  the  defendant  in  this  action  will  be 
entitled  to  offset  the  judgment  in  that  action  against  any  judgment 
which  the  plaintiff  may  recover  here. 

Therefore  I  conclude,  both  upon  authority  and  in  the  exercise  of 
the  discretion  vested  in  the  court,  that  the  motion  for  a  stay  should 
be  denied. 


JONASSON  v.  WEIR. 
(Supreme  Court,  Appellate  Division,  First  Department    Febraary  11,  1909.) 

1.  Cabbiebs  (8  155*>^ExPBES8.  OoMPANiES— Limitation  of  Liabu^itt. 

A  shipper  accepting  an  express  receipt,  reciting  that,  In  consideration 
of  the  rate  charged,  the  shipper  agreed  that  the  value  of  the  property 
was  not  more  than,  and  the  company's  llabUity  should  be  limited  to,  $50, 
unless  a  greater  value  was  declared,  assents  to  the  limitation  of  liability. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  |  692;  Dec.  Dig. 
%  155.*] 

2.  Estoppel  (8  67*) — BJquitable  £}stoppel— Obounds. 

A  party  having  introduced  a  written  contract  as  a  part  of  his  case,  and 
relied  upon  It  to  sustain  a  recovery,  cannot  thus  claim  the  benefit  of  the 
contract  and  at  the  .same  time  repudiate  a  part  of  it 

[E5d.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  §9  163,  164 ;  Dec. 
Dig.  §  67.*] 

3.  Evidence  (§  408*) — Pabol  Evidence  Affecting   WBrriNO— Expbess  Re- 

ceipts. 

Parol  evidence  as  to  the  value  of  the  goods  expressed*  or  as  to  con- 
versations between  the  shipper's  clerk  and  the  express  company's  driver, 
was  inadmissible  to  vary  the  receipt  accepted,  limiting  the  company's 
liability  to  $50,  unless  a  greater  value  was  stated  in  the  receipt  by  the 
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Shipper,  especially  where  the  shipper  had  himself  filled  out  the  receipt; 
and  omitted  to  mention  any  value. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Oent  Dig.  |  1841 ;  Dec.  Dig. 
I  408.*] 

4.  Trial  (9  252*) — Instbugtions  Not  Supported  by  Evidknce. 

It  is  error  to  charge  on  a  material  point  which  there  is  no  eyldence 
to  support 

[Ed.  Note.— ror  other  cases,  see  Trial,  Oent  Dig.  I  586;  Dec.  Dig. 
S  252.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Jonasson  against  Levi  C.  Weir,  as  president  of 
the  Adams  Express  Company.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  appeals.  Reversed  and  a  new 
trial  granted,  tmless  plaintiff  stipulate  to  reduce  the  recovery,  in  which 
event  the  judgment,  as  so  modified,  affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN, 
LAUGHLIN,  HOUGHTON,  and  SCOTT,  JJ. 

Kenneth  B.  Halstead,  for  aj^Uant. 
I.  Gainsbury,  for  respondent. 

SCOTT,  J.  This  appeal  presents  the  familiar  case  of  an  attempt 
of  a  shipper  to  recover  the  full  value  of  goods  delivered  to  an  express 
company  and  lost  by  it,  where  the  contract  of  shipment  contains  a 
clause  limiting  liability  unless  the  value  is  stated  in  the  express  receipt, 
and  no  value  is  so  expressed.  There  is  no  dispute  that  on  November 
15  and  19,  1906,  the  plaintiffs  delivered  to  a  driver  of  defendant  11 
packages  properly  packed  and  addressed  of  the  aggregate  value  of 
$1,497.63,  and  that  none  of  these  packages  were  delivered  or  ten- 
dered to  or  received  by  the  consignees  to  whom  they  were  addressed. 
There  was  no  evidence  of  gross  negligence  or  willful  wrongdoing 
on  the  part  of  defendant,  nor  indeed  any  evidence  as  to  how  or  why 
the  packages  were  lost. 

The  defendant  conceded  its  liability,  questioning  only  the  amount. 
The  express  receipts  which  constitute  the  contract  of  shipment,  and 
were  introduced  in  evidence  by  the  plaintiff,  were  contained  in  a  book 
of  similar  receipts  kept  by  plaintiff,  whose  clerk  filled  them  but,  pre- 
senting them  to  defendants'  driver  for  signature,  retaining  them  after 
they  were  signed.  Each  of  these  receipts  was  upon  an  identical  print- 
ed form,  upon  which  was  legibly  and  conspicuously  printed  the  fol- 
lowing clause: 

"In  consideration  of  the  rate  charged  for  carrying  said  property,  wliich  is 
regulated  by  the  value  thereof  and  is  based  upon  a  valuation  of  not  exceeding 
fifty  dollars  unless  a  greater  value  is  declared,  the  shipper  agrees  that  the 
value  of  said  property  is  not  more  than  fifty  dollars  unless  a  greater  value  is 
stated  herein,  and  the  company  shall  not  be  liable  in  any  event  for  more  than 
the  value  so  stated,  nor  for  more  than  fifty  dollars  if  no  value  is  stated 
herein." 

It  is  well  established  and  perfectly  clear  that  the  plaintiffs  by  ac- 
cepting this  receipt  as  evidence  of  the  defendants'  obligation  and  lia- 
bilify  gave  their  assent  to  it  and  its  terms  and  conditions,  and  it  there- 
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by  became  operative  and  effectual  as  the  contract  between  the  parties 
(Belger  v.  Dinsmore,  61  N.  Y.  169,  10  Am.  Rep.  676),  and  the  plain- 
tiffs, having  introduced  the  contract  as  part  of  their  case,  and  relied 
upon  it  to  sustain  a  recovery,  are  bound  by  its  terms,  and  cannot 
claim  the  benefit  of  the  contract,  and  at  the  same  time  repudiate  a 
part  of  its  terms  (Springer  v.  Westcott,  78  Hun,  365,  29  N.  Y.  Supp. 
149 ;  Bates  v.  Weir,  121  App.  Div.  276, 106  N.  Y.  Supp.  786).  Parol 
evidence  as  to  the  value  of  the  goods,  or  as  to  conversation  ^between 
plaintiff's  clerk  and  defendants'  driver,  was  inadmissible  to  vary  the 
written  contract.  By  the  terms  of  the  contract  the  defendant's  lia- 
bility was  limited  unless  a  greater  value  than  $60  was  stated  in  the 
receipt,  and  if  not  embodied  in  the  receipt  it  is  wholly  immaterial 
whether  or  not  if  was  stated  orally  to  the  driver,  especially  as  the 
plaintiffs  had  themselves  filled  out  the.  receipt  to  suit  themselves  and 
had  omitted  to  mention  any  value.  It  was  therefore  error  to  so  sub- 
mit the  case  as  to  allow  a  greater  recovery  than  that  provided  for  in 
the  contract.  The  defendant,  by  numerous  objections  and  exceptions, 
raised  the  question.  It  was  also  error  to  charge  at  the  plaintiff's  re- 
quest that  "it  is  for  the  jury  to  determine  upon  all  the  evidence  as  to 
whether  the  plaintiff  proved  some  affirmative  act  of  wrongdoing  up- 
on the  part  of  defendant  with  reference  to  the  loss  of  the  merchan- 
dise." There  was  no  evidence  whatever  upon  which  such  a  finding 
could  be  predicated,  and  the  charge  amounted  to  an  intimation  to 
the  jury  that  they  might  make  a  finding  upon  a  material  point  with- 
out evidence  to  sustain  it. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with  costs 
to  the  appellant,  unless  the  plaintiff  shall  stipulate  to  reduce  the  re- 
covery to  $394.80,  with  interest  from  November  16,  1906,  to  Febru- 
ary 27,  1907,  in  which  case  the  judgment  as  so  modified  will  be  af- 
firmed, without  costs.    All  concur. 


WADSWORTH  v.  BOARD  OF  SUPERS  OF  LIVINGSTON  COUNTT  et  aL 
(Supreme  Court,  Equity  Term,  Ldvlngston  County.    September  2(K  1008.) 

1.  CouNTiKfi  (8  lis*)— Records— Statutes— "Copies." 

Where  the  committee  of  the  board  of  supervisors  of  a  county,  appointed 
to  take  action  for  making  new  Indexes  for  deeds  In  the  county  clerk's  of- 
fice, contracted  with  the  county  clerk  for  the  making  of  a  complete  index 
of  all  deeds  on  record  In  the  office  between  designated  years,  and  the 
clerk,  in  making  the  Indexes,  examined  every  record  of  deeds  In  his  office 
and  made  slips,  which  were  copied  Into  the  new  Indexes,  and  the  exist- 
ing indexes  were  only  used  for  comparison,  the  new  indexes  were  not 
•*copies"  of  existing  Indexes,  within  County  Law  (Laws  1892,  p.  1761,  c 
686)  S  26,  empowering  the  board  of  supervisors  to  authorize  county  officers 
to  make  copies  of  records. 
[EdL  Note. — ^For  other  cases,  see  Counties,  Dec.  Dig.  f  113.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1594,  1595 ;  voL 
8,  p.  T619.] 

2.  CouNTiBs  (8  lis*)— Records— Statutes. 

The  certificate  of  the  county  Judge  or  a  Justice  of  the  Supreme  Court, 
called  for  by  County  Law  (Laws  1892,  p.  1761,  c  886)  §  26,  empowering  the 
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board  of  snpenrlsors  to  authorize  county  officers  having  the  official  custody 
of  records  to  cause  copies  thereof  to  be  made  and  certified  for  public  use, 
proYlding  that  the  work  shall  not  be  ordered  until  the  county  Judge  or  a 
Justice  of  the  Supreme  Court,  after  examination,  shall  certify  that  the 
work  is  necessary  for  the  safety  and  security  of  the  public  records,  must 
be  in  writing. 
[Bd.  Note.— Fbr  other  cases,  see  Counties,  Dec.  Dig.  S  113.*] 

&  CONTBACTS  (8  125*)  —  CONTBAOTS  FOB  COMPENSATION  OF  OFTIOEB  —  "PUBLIC 

Officeb*  '— Validity. 

Under  Const  art  8,  f  28,  prohibiting  the  granting  of  any  extra  compen- 
sation to  any  public  officer,  and  Code  Civ.  Proc.  S  3280,  proTlding  that 
each  public  officer  on  whom  a  duty  is  expressly  Imposed  by  law,  must  exe- 
cute the  same  without  fee,  exc^t  where  a  fee  i|9  expressly  allowed,  an 
agreement  to  pay  a  county  clerk,  a  ''public  officer"  under  Public  Officers 
Law  (Laws  1882,  p.  1656,  c.  681)  8  2,  for  services  Imposed  by  law,  is  in- 
▼alid  on  the  ground  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  S  583%  ;  Dec  Dig. 
«125.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4938-4951 ;  voL 
8,  pp.  7737,  7772-7778.] 

4.  Counties  (§  72*)— County  Clerk— Pbepabing  Indexes— Compensation. 

A  county  clerk,  preparing  new  Indexes  for  deeds  in  his  office  between 
designated  periods,  performs  work  required  by  Real  Property  Law  (Laws 
1896,  p.  615,  c.  547)  S  265,  requiring  each  recording  officer  to  make  proper 
indexes  for  instruments  recorded  in  his  office,  etc.,  and  a  contract  with 
the  county  fixing  compensation  for  such  work  is  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  §  72.*] 

Ow  COUNTIES  (S  118*)  —  BOABDS  OF  SXTPEBVISOBS  —  CONTBAOTS  —  StaTUTOBT  AU- 
THOBITY— MAHUTQ  INDEXES. 

County  La^(Laws  1892,  pp.  1745-1756,  c.  686)  art  2,  M  iO-38,  provid- 
ing that  the  board  of  supervisors  has  the  care  and  custody  of  the  corporate 
property  and  is  charged  with  the  duty  of  annually  auditing  charges  and 
accounts  against  the  county,  etc.,  and  General  Corporation  Law  (Laws  1892, 
p.  1804,  c.  687)  §  11,  providing  that  every  corporation  has  power  to  acquire 
by  grant,  etc.,  and  to  hold  and  dispose  of  such  property  as  the  purposes 
of  the  corporation  shall  require,  etc.,  do  not  expressly  or  Impliedly  au- 
thorize the  board  of  supervisors  of  a  county  to  contract  with  the  county 
clerk  for  the  making  of  new  indexes  for  deeds  In  the  clerk's  office. 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Dec  Dig.  8  113.*] 

6L  Counties  (fi  206*)— Ciaims  Against  Countt— Conclusiveness. 

The  powers  exercised  by  boards  of  audit  are  Judicial ;  but  such  boards 
are  limited  to  the  powers  conferred  on  them  by  statute,  and  an  illegal 
audit  may  be  attacked  directly  or  collaterally. 
[Ed.  Note.— For  other  cases,  see  Counties,  C^t  Dig.  H  322,  823;  Dec. 

7.  MUHIOIPAI.  COBPOBATIONS  (f  1010*)^POWBBS— COIIPBOICISB. 

A  municipal  corporation  has  no  power  to  compromise  a  contract  which 
It  had  no  power  to  make,  unless  it  is  to  the  extent  of  eliminating  from  it 
the  illegal  or  unauthorized  dements. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporatlcms,  Cent  Dig.  fiS 
2181,  2182 ;  Dea  Dig.  S  lOlO.*] 

8b  OOUNTIEB  (8  47*)— OOUNTT  BOABDS— AUTHOBITT. 

The  board  of  supervisors  of  a  county  is  the  agent  of  the  county,  possess- 
ing the  powers  defined  by  statute,  and  acts  beyond  the  statute  are  illegal 
and  void. 

[Bd.  Nota— For  other  cases,  see  Counties,  Cent  Dig.  S  55 ;  Dec.  Dig.  | 
47.*] 
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9.  Evidence  (§  eS*)— Pbesumptions— KkowusDOE  of  Law. 

All  persons  are  presumed  to  know  the  law  goyeming  a  public  body  and 
limiting  its  powers. 
[Bd.  Note.— For  other  cases,  see  BMdence,  Cent  Dig.  |  86 ;  Dec.  Dig.  { 

10.  Ck)MPROMISE  AND  SETTLEICENT  (§  2*)— NATURE. 

Compromise  is  a  species  of  novation,  and  it  is  a  condition  that  neither 
the  original  claim  nor  the  subsequent  agreement  shall  be  illegal. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlement,  C&at  Dig- 
«l-4;  Dec.  Dig.  «  2.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1374-1375;  voL 
8,  p.  7609.] 

11.  Counties  (8  196*)— Actions  by  Taxpaybb—Statutes. 

An  action  by  a  taxpayer  to  restrain  the  levying,  assessment,  and  collec- 
tion of  a  claim  of  an  individual  against  a  county  pursuant  to  a  resolution 
of  the  board  of  supervisors  thereof  is  a  statutory  action,  and  is  brought 
to  prevent  any  illegal  act  of  the  officers  acting  for  and  on  behalf  of  the 
county,  to  prevent  the  waste  of  its  funds. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec  Dig.  S  190.^] 

12.  Counties  (S  204*)— OLAiMS-^CoMPBOinsE. 

An  attempted  compromise  between  a  county  and  a  claimant  of  certiorari 
proceedings  to  review  the  disallowance  of  the  claim,  and  the  audit  of  the 
board  of  supervisors  of  the  claim  at  a  less  amount  than  originally  de- 
manded, are  void,  where  the  original  claim  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  8  819;  Dec.  Dig. 
fi  204;*] 

13.  Fraud  (S  I*)— Elements. 

Fraud,  in  its  broad  significance,  includes  all  acts  aftjd  omissions  which 
Involve  a-  breach  of  legal  duty  injurious  to  others. 

[Ed.  Note. — Fbr  other  cases,  see  Fraud,  Cent  Dig.  H  1-7;  Dec.  Dig. 
Il* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2943-2954 ;  vol. 
8,  p.  lom.] 

14.  Counties  (8  204*)— Opficers— Compensation. 

A  counl7  officer,  whose  compensation  is  fixed,  cannot  rightfully  claim 
anything  beyond  it ;  and  audit  of  a  claim  for  which  tl^e  county  is  not  liable 
is  void  for  want  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  8  204.*] 

Action  by  James  W.  Wadsworth  against  the  Board  of  Super- 
visors of  Livingston  County  and  others.    Judgment  for  plaintiff. 

Satterlee,  Bissell,  Taylor  &  French,  for  plaintiff. 
H.  V.  Pratt  (Walter  S.  Hubbell,  of  counsel),  for  defendant  Cur- 
tis. 

Frank  K.  Cook,  for  defendant  Board  of  Supervisors. 

BENTON,  J.  Action  by  a  taxpayer  to  restrain  the  levying,  as- 
sessment, and  collection  of  claim  of  Henry  B.  Curtis  for  $6,470.94 
pursuant  to  a  resolution  of  the  board  of  supervisors  passed  De- 
cember 12,  1906.  Said  Curtis  was  county  clerk  of  Livingston  coun- 
ty from  1899  to  1905.  His  compensation  consisted  of  fees.  On  De- 
cember 7,  1899,  the  board  of  supervisors  of  said  county  appointed  a 
committee  of  three,  among  other  things,  "to  take  such  action  as 
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they  may  deem  advisable  for  making  new  indexes  for  deeds  in  the 
county  clerk's  office."  On  March  12,  1900,  said  committee  entered 
into  a  written  contract,  dated  that  day,  with  Henry  B.  Curtis  to 
make  and  complete  a  full,  proper,  and  legible  index  of  all  deeds- on 
record  in  the  office  from  the  year  1821,  inclusive,  to  1900.  The 
contract  provides  specifically  how  the  index  should  be  made  and 
the  compensation  to  be  paid  Curtis,  which  was  agreed  to  be  at  the 
rate  of  six  cents  each  "for  names  of  all  grantees  or  grantors  or  of 
the  wives  and  husbands  of  said  grantors  or  grantees  in  said  deeds 
expressed."  This  work  was  to  be  completed  within  four  years  from 
the  date  of  the  said  agreement,  but  by  a  supplementary  agreement, 
dated  January  12,  1903,  this  provision  was  waived,  and  it  was 
agreed  that  the  work  should  proceed  to  completion  at  an  average 
rate  per  year,  but  not  less  than  the  work  theretofore  performed 
under  the  said  contract.  The  books  have  been  completed.  They 
consist  of  20  volumes,  and  include  the  period  from  and  including 
1821  to  1905.  The  county  provided  the  necessary  books.  The 
claim  of  Curtis  amounted  to  $14,465.88.  He  has  been  paid  to  apply 
on  said  contract  $8,057.94. 

In  November,  1905,  Curtis  prepared  a  verified  claim  and  presented 
it  to  the  board  of  supervisors  for  the  balance  due  under  said  con- 
tract, namely,  $6,407.94.  This  claim  was  referred  to  a  committee, 
who  obtained  the  opinion  of  counsel,  which  opinion  was  to  the  ef- 
fect that  the  contract  was  void,  and  that  neither  the  board  of  su- 
pervisors nor  its  special  committee  had  power  to  enter  into  such  a 
contract  or  to  bind  the  county  of  Livingston  by  such  a  contract. 
After  various  hearings  on  January  11,  1906,  the  said  board  of  su- 
pervisors duly  adopted  a  resolution  rejecting  and  disallowing  en- 
tirely the  claim  so  presented,  on  the  ground  that  the  contract  was 
illegal  and  void.  On  March  16,  1906,  Curtis  sued  out  a  writ  of  cer- 
tiorari to  review  such  proceedings,  and  on  July  2,  1906,  a  return 
was  made  to  such  writ,  but  no  further  proceedings  were  taken  in 
court  thereunder.  In  November,  1906,  the  matter  again  came  be- 
fore the  board  of  supervisors,  and  Mr.  Curtis  appeared  and  offered 
to  compromise.  On  January  12, 1906,  the  board  of  supervisors  pass- 
ed a  voluminous  resolution,  providing,  among  other  things,  that: 

"For  the  parpose  of  effecting  an  adjustment  of  said  litigation,  and  in  ac- 
cordance with  said  arrangements,  that  the  claim  of  Henry  B.  Curtis  be  and 
is  hereby  audited  and  allowed  at  $5,470.94,  and  that  an  order  be  issued  payable 
to  said  Curtis  thwefor,"  etc.  ^ 

In  the  meantime,  and  on  December  3,  1906,  the  said  board  of 
supervisors  passed  a  resolution  directing  the  county  clerk  to  use 
the  work,  and  the  books  have  been  since,  and  are  still,  in  use  in 
the  county  clerk's  office  of  Livingston  county.  Curtis'  term  as  coun- 
ty clerk  expired  on  December  31,  1904.  At  that  time  the  work  had 
not  been  completed.  He  continued  it,  and  the  value  of  the  services 
rendered  after  the  commencement  of  the  year  1905  was  "six  hun- 
dred and  fifty-odd  dollars." 

Section  26  of  the  county  law  (Laws  1892,  p.  1751,  c.  686)  provides 
for  the  copying  of  books  and  records,  and  enacts  that  the  board  of 
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supervisors  "may  authorize  county  officers  having  the  official  cus- 
tody or  control  of  any  such  books  or  records,  etc.,  to  cause  copies 
thereof  to  be  made  and  certified  for  the  public  use,  and  it  shall  be 
the  duty  of  such  officers  to  cause  the  same  to  be  made  or  certified, 
whenever  by  reason  of  age,  exposure  or  any  other  casualty,  the 
same  should  be  necessary/'  Any  officers  making  such  transcripts 
are  by  the  act  "to  be  paid  such  sum  therefore  as  shall  be  just,  but 
such  payment  shall  not  exceed  a  sum  to  be  certified  by  the  county 
judge,  or  a  justice  of  the  Supreme  Court  of  the  judicial  district,  as 
reasonable  therefor.  Said  board  of  supervisors  shall  not  accept  any 
pay  for  said  work  until  the  work  shall  be  examined  and  approved  as 
to  its  manner  and  form  of  execution  by  such  judge  or  justice,  nor 
shall  any  board  of  supervisors  order  any  such  work  to  be  done  until 
such  judge  or  justice,  after  said  examination,  shall  certify  to  such  work 
being  necessary  for  the  safety  and  security  of  the  public  records." 

The  complaint  alleges  that  these  indexes  were  not  copies  within 
the  meaning  of  section  26.  This  allegation  is  denied  in  the  answer, 
and  is  one  of  the  issues  litigated  upon  the  trial.  I  hold  that  said 
Curtis  did  not  make  copies  of  said  books  or  records.  The  commit- 
tee was  not  appointed  to  cause  copies  to  be  made,  but  to  "take  such 
action  as  they  may  deem  advisable  for  making  new  indexes,"  and 
the  provisions  of  the  contract  are  consistent  with  the  making  of 
new  indexes,  and  not  the  copying  of  the  old.  Mr.  Curtis  testified 
as  follows: 

"Q.  In  making  the  Indexes,  the  new  ones,  of  what  use  were  the  old  Indexes? 
A.  They  were  used  on  the  two  comparisons.  Q.  What  were  the  comparisons? 
A.  A  comparison  of  the  slips  made  from  the  records,  and  the  last  comparison 
with  the  new  indexes.  Q.  In  the  progression  of  this  work  for  the  making  of 
the  new  indexes,  it  then  became  necessary  to  examine  every  record  in  the  of- 
fice? A.  Yes,  sir.  Q.  You  would  begin  with  the  first  volume  of  deeds  and 
go  through  it?  A.  Yes,  sir.  Q.  And  then  make  your  new  index  directly  from 
the  deed,  did  you  not?  A.  No;  we  made  the  slips  from  the  records.  Q.  And 
the  slips  were  copied  into  the  new  indexes?  A.  Yes,  sir;  after  further  com- 
parison with  the  old  indexes.  Q.  Aside  from  the  names  of  thB  grantors  and 
grantees,  where  the  old  indexes  were  correct,  to  what  extent  are  the  new  ones 
copies  of  the  old?    A.  They  are  copied  from  the  same  records." 

It  would  appear  that  the  old  indexes,  instead  of  being  a  help, 
from  which  they  copied,  gave  them  additional  work,  with  the  two 
comparisons  made  for  the  purpose  of  obviating  every  possible  mis- 
take. The  old  records  consisted  of  two  parts,  each  in  eight  volumes, 
four  grantors  and  four  grantees;  the  first  running  from  1821  to 
1870,  and  the  second  from  1870  on.  The  books  were  nearly  filled, 
so  that  a  new  set  would  soon  be  needed.  Furthermore,  leaves  had 
become  loose  in  them  and  errors  had  been  discovered,  in  that  deeds 
had  been  omitted  or  that  deeds  had  been  indexed  wrong,  as,  for 
instance,  upon  sheriff's  sales,  instead  of  the  name  of  the  actual  own- 
er, whose  interest  the  sheriff  sold,  some  were  indexed  in  the  name 
of  the  sheriff  as  grantor.  In  addition  to  what  was  contained  in  the 
old  indexes,  the  new  set  contained  the  Christian  name  of  the  grant- 
or's or  the  grantee's  wife,  as  the  case  might  be,  and  also  the  name 
of  the  town  in  which  the  real  estate  was  situated.    It  was  never 
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intended  that  these  new  indexes  should  be  certified  as  copies  for 
public  use,  nor  by  reason  of  age,  exposure,  or  other  casualty  had 
it  become  necessary  to  make  certified  copies  to  be  used  in  the  place 
of  the  originals  with  like  effect  as  is  the  purpose  of  section  26. 

Again,  before  the  appointment  of  the  committee  to  make  the 
contract,  no  judge  or  justice  of  the  Supreme  Court,  after  examina- 
tion, had  certified  that  such  work  was  necessary  for  the  safety  and 
security  of  the  public  records.  Judge  Coyne,  who  was  then  county 
judge  of  Livingston  county,  makes  an  affidavit  in  which  he  said 
that  he  made  an  examination  and  discussed  the  matter  on  several 
occasions  with  members  of  the  committee,  and  that  he  informed 
the  committee,  prior  to  their  report  and  after  the  examination,  that 
the  work  was  necessary  for  the  safety  and  security  of  the  public 
records,  and  should  be  done.  I  hold  that  the  certification  should 
be  in  writing.  Such  should  be  the  reasonable  construction  of  that 
section  of  the  county  law,  it  seems  to  me,  in  order  to  avoid  unneces-' 
sary  uncertainty,  vagueness,  and  looseness,  and  there  should  be  a 
record,  in  a  matter  of  $14,465.88,  of  substantial  compliance  with  the 
section. 

A  justice  of  the  Supreme  Court  of  this  judicial  district  did  certify 
that  the  charge  made  for  said  contract  was  reasonable  for  the  work 
done.  It  was  not  within  the  purview  and  contemplation  of  the  parties, 
at  the  time  of  the  contract  or  while  doing  the  work,  that  they  were  act- 
ing under  section  26,  or  were  copying  the  indexes  for  the  purpose  of 
certifying  them  for  the  public  use.  There  is  no  occasion  for  certifying 
the  indexes ;  for  they  are  no  part  of  record,  or  documents  or  instru- 
ments which  may  be  recorded,  in  the  county  clerk's  office.  "There  is 
nothing  in  the  history  of  the  Legislature  on  the  subject  of  the  regis- 
tration of  deeds  and  mortgages  from  the  earliest  time  in  both  England 
and  in  this  state  which  tends  in  the  least  degree  to  show  that  it  has 
ever  been  supposed  that  indexing  was  ever  any  necessary  part  of  reg- 
istration."   Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  Y.  257,  263. 

The  matter  of  providing  indexes  has  been  regulated  by  the  statute. 
A  number  of  general  and  special  acts  have  been  passed  by  the  Legis- 
lature upon  this  subject.    The  Revised  Statutes  provided  that: 

"It  shall  be  the  duty  of  the  clerk  In  each  county  In  the  state,*'  etc.,  "to  at- 
tach to  every  book  kept  In  his  office  in  which  deeds,  and  mortgages,"  etc.,  **an 
Index  arranged  In  alphabetical  order  with  reference  to  the  pages/'  etc. 

Chapter  313,  p.  359,  of  the  Laws  of  1826,  provided  substantially  as 
follows:  .  -^.'^ 

••It  shall  be  the  duty  of  the  clerks  of  the  several  counties  in  this  state,  when- 
ever directed  by  the  Court  of  Common  Pleas  of  any  county,  to  provide  proper 
booka  for  making  general  indices  of  all  deeds  and  mortgages  recorded  or  reg- 
istered in  the  clerk's  office  in  said  county  respectively,  and  to  index  in  alpha- 
betica]  order  all  such  deeds  and  mortgages  in  such  manner  as  shall  afford  a 
correct  and  easy  reference  to  the  several  books  of  record  In  said  offices,  one  of 
whidi  Indices  shall  ccmtain  in  alphabetical  order  the  namea  of  grantors  or 
mortgagors,  followed  by  the  names  of  aU  their  grantees  or  mortgagees,  and 
the  other  shall  contain  in  like  order  the  names  of  the  grantees  or  mortgagees, 
followed  by  the  names  of  their  grantors  or  mortgagors,  which  indices  of  deeds 
and  moTtt^m  shall  be  entered  in  separate  books,"  etc. 
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This  act  further  provides  that : 

'The  clerks  should  be  paid  on  the  audit  ci  the  board  of  supervisors  an  mon- 
eys they  may  have  expended  in  purchasing  such  books  and  twenty-five  cents 
for  each  and  every  one  hundred  names  contained  in  said  indices." 

Chapter  204,  p.  203,  of  the  Laws  of  1827,  gives  the  board  of  super- 
visors power  "to  audit  and  allow  to  the  clerks  such  further  compensa- 
tion for  services  rendered  under  the  act  of  1826  as  the  judges  of  the 
Court  of  Common  Pleas  shall  certify  to  be  just  and  reasonable."  This 
act  also  provides  for  general  numerical  indexes  to  be  provided  and  to 
be  made  and  kept  by  the  several  counties  comprehending  any  part  of 
the  military  tract  and  the  Cayuga  and  Onondago  Reservation  where  an 
index  is  not  already  provided.  The  act  defines  what  a  general  numer- 
ical index  is,  in  that  it  shall,  under  the  number  of  the  lot,  contain  a 
reference,  etc.  Numerical  and  alphabetical  indexes  have  continued  to 
1:^  used  in  the  various  counties  of  this  state  and  are  still  in  use.  The 
indexes  in  use  in  Livingston  county  clerk's  office  are  not  numerical  in- 
dexes within  the  definition  of  the  statute.    They  are  alphabetical. 

In  1843  a  general  act  was  passed  (chapter  199,  p.  253),  requiring  the 
clerks  of  the  several  counties  of  the  state  in  those  counties  in  which 
general  indexes  of  de^ds  and  mortgages  had  not  been  made  and  pre- 
served, etc.,  to  provide  proper  books  for  making  such  general  indexes, 
and  to  form  indexes  therein  in  such  manner  as  shall  afford  a  correct 
and  easy  reference  to  the  several  books  of  record  in  their  offices,  re- 
spectively—one of  the  books  for  mortgages,  which  shall  contain  in  al- 
phabetical order  the  names  of  the  grantors  or  mortgagors,  followed  by 
their  grantees  or  mortgagees ;  and  the  other  shall  contain  in  like  man- 
ner the  names  of  the  mortgagees  or  grantees,  followed  by  the  names 
of  their  grantors  or  mortgagors — and  further  provided  that,  where  in- 
dexes had  been  provided,  the  clerks  shall  complete  the  same  by  bring- 
ing them  down  to  the  present  time,  and  in  either  case  the  said  clerk 
shall  keep  the  said  indexes  complete  by  adding  to  the  list  as  deeds  and 
mortgages  are  sent  in  to  be  recorded.  The  county  clerk  was  authorized 
to  charge  in  his  account  of  necessary  expenses  the  purchase  of  books 
and  compensation  at  the  rate  of  50  cents  for  each  and  every  100  names 
entered  in  such  books ;  but,  as  some  counties  had  provided  themselves 
with  numerical  indexes  under  the  law  of  1827,  the  act  of  1843  provid- 
ed that  it  should  not  apply  to  such  counties  in  this  state  as  now  have 
numerical  indexes  for  deeds  or  mortgages  in  the  office  of  the  county 
clerk  of  said  county. 

This  law  of  1843  was  repealed  entirely  when  the  real  property  law 
(LTaws  1896,  p.  615,  c.  547)  was  enacted,  and  section  265  of  that  law 
takes  its  place.    This  section  is  as  follows : 

"Bach  recording  officer  must  provide  at  the  expense  of  his  county,  proper 
books  for  making  proper  indexes  for  Instruments  recorded  in  his  office,  and 
must  form  indexes  therein,  so  as  to  form  a  correct  and  easy  reference  to  the 
several  books  of  record  in  his  office.  There  must  be  one  set  of  books  for  mort- 
gages or  securities  in  the  nature  of  mortgages  and  another  set  for  conveyances 
and  other  instruments  not  intended  as  such  mortgages  or  securities.  Each  set 
must  contain  two  lists  in  alphabetical  order,  one  consisting  of  the  names  of 
grantors  or  mortgagors  followed  by  the  names  of  their  grantees  or  mortgagees, 
and  the  other  list  containing  the  names  of  the  grantees  or  mortgagees  follow- 
ed by  the  names  of  their  grantors  or  mortgagors,**  etc 
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This  section,  so  far  as  relates  to  the  preparation  of  new  indexes,  shall 
not  apply  to  a  county  where  the  recording  officer  now  has  general  nu- 
merical indexes.  This  act  is  silent  as  to  compensation  for  such  serv- 
ices. 

The  county  clerk  is  a  public  officer.  Section  2,  Public  Officers  Law 
(Laws  1892,  p.  1656,  c.  681).  So  are  supervisors.  Public  Officers 
Law. 

Code  Civ.  Proc.  §  3280,  provides  that : 

"Each  public  officer  upon  whom  a  duty  is  expressly  imposed  by  law  must 
execnte  the  same  without  fee  or  reward,  except  where  a  fee  or  other  compensa- 
tion therefor  is  expressly  allowed  by  law." 

The  Constitution  of  the  state  (article  3,  §  28)  provides  that: 

"The  Legislature  shall  not,  nor  shall  the  common  council  of  any  city,  nor 
any  board  of  superrisors  grant  any  extra  compensation  to  any  public  officer, 
servant  agent  or  contractor." 

•*When  a  statute  forbids  a  person  to  ask  or  receive  compensation  for  services 
!n  an  official  or  trust  capacity  greater  than  prescribed  by  law,  an  agreement  to 
pay  such  extra  compensation  creates  no  binding  obligation.  Such  agreement 
is  invalid  on  the  ground  of  public  policy."  Carpenter  v.  Taylor,  164  N.  Y.  171, 
178,  179,  58  N.  B.  53. 

•The  clerk  is  the  recording  officer.  He  has  the  custody  of  all  books  and  rec- 
ords, deeds,  etc.,  deposited  in  his  office  in  pursuance  of  the  law,  and  Is  obliged 
to  attend  to  their  arrangement  and  preservation."  County  Law  (Laws  1892,  p. 
1779,  c.  686)  S  161,  subd.  1. 

Section  265  of  the  real  property  law  expressly  imposes  upon  him  the 
duty  of  providing,  at  the  expense  of  the  county,  proper  books  for  mak- 
ing general  indexes,  and  charges  him  with  the  duty  of  forming  indexes 
therein.  It  was  sought  upon  the  agreement  between  the  board  of  su- 
pervisors and  Curtis  to  provide  such  proper  indexes.  It  was  not  in  the 
minds  of  either  that  they  were  acting  under  section  26  of  the  county 
law,  or  that  that  section  need  be  invoked,  probably,  until  about  the 
time  that  the  affidavits  of  Judge  Coyne  and  the  committee  were  taken. 
The  old  indexes  were  not  the  basis  upon  which  the  work  of  making  the 
new  was  performed.  They  served  no  other  purpose  in  the  work  than 
that  of  being  used  in  comparison  with  the  new  as  a  safeguard  for 
greater  accuracy. 

The  law  does  not  contemplate  that  the  work  must  necessarily 
be  done  by  the  county  clerk  in  person,  nor  at  his  expense;  for  sec- 
tion 265  provides  that  the  books  shall  be  paid  for  by  the  county, 
and  section  230,  subd.  9,  of  the  county  law  (Laws  1892,  p.  1793, 
c.  686),  makes  a  county  charge  of  all  the  moneys  necessarily  ex- 
pended by  a  county  officer  in  executing  the  duties  of  his  office,  in 
cases  in  which  no  specific  compensation  for  such  services  is  pro- 
vided by  law.  This  subdivision  is  invoked  by  Curtis  as  justifying 
the  compromise  resolution  of  January  12,  1906,  because  he  employ- 
ed and  paid  other  clerks.  It  does  appear  in  the  evidence  that  clerks 
were  employed  by  him ;  but  nowhere  does  it  appear  what  was  paid 
them,  nor  is  there  any  evidence  in  the  case  from  which  any  com- 
putation can  be  made  as  to  the  amount  of  his  expenses.  In  short, 
the  case  is  here  upon  the  agreement,  and  the  questions  which  must 
conclude  its  determination  are  these :  Was  the  contract  ultra  vires  ? 
Was  the  auditing,  wherein  balance  of  the  claim  was  refused  in  toto, 
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res  adjudicata,  so  as  to  become  final  and  binding?  Was  the  agree- 
ment valid,  independent  of  the  merits  of  the  controversy  over  the 
claim  ? 

The  county  is  a  municipal  corporation.  County  Law  (Laws  1892, 
p.  1744,  c.  686)  §2;  General  Corporation  Law  (Laws  1890,  p.  1061, 
c.  563)  §  3,  subd.  1.  Its  governing  board  is  the  board  of  supervisors. 
General  Municipal  Law  (Laws  1892,  p.  1732,  c  685)  §  1.  The  juris- 
diction of  the  board  of  supervisors  is  statutory.  It  is  defined  gen- 
erally in  article  2,  §§  10  to  38,  inclusive,  of  the  county  law.  "The 
board  has  the  care  and  custody  of  the  corporate  property  of  the 
county."  Section  12,  subd.  1.  It  is  charged  with  the  duty  of  an- 
nually auditing  all  charges  and  accounts  against  the  county.  Id. 
subd.  2.  "The  board  of  supervisors  represents  the  county  in  its 
corporate  capacity,  and  has  the  power  to  bind  it  to  the  extent  con- 
ferred by  statute.  If  the  acts  of  the  board  are  challenged,  resort 
must  be  had  to  the  specific  powers  enumerated  in  the  statute ;  but 
the  board  is  not  confined  to  the  exercise  of  the  precise  acts  contain- 
ed in  the  grant  of  power,  but  may  exercise  such  incidental  powers 
as  are  fairly  and  reasonably  necessary  and  proper  to  effect  or  carry 
out  the  power  that  is  expressly  conferred."  Woods  v.  Board  of 
Supervisors,  136  N.  Y.  403,  410,  32  N.  E.  1011.  No  provision  of  the 
statute  is  pointed  out  or  found  which  expressly  in  terms  authorizes 
the  contract  in  suit;  but  it  is  urged  that  such  power  is  implied  "by 
the  specific  grants  given  the  board.  It  must  be  found  in  this  case 
that  the  preparation  of  the  indexes  was  fairly  and  reasonably  neces- 
sary and  that  the  work  has  been  well  and  accurately  performed. 

The  principle  on  which  the  defendant  Curtis  contends  is  found  in 
Schenck  v.  Mayor,  67  N.  Y.  44.  This  was  an  action  to  recover  the 
price  of  blankets  and  bedding  sold  the  county  of  New  York  for  the 
jail,  and  the  court  uses  this  language : 

•The  power  of  the  county  as  a  body  politic  can  only  be  exercised  through  its 
board  of  supervisors,  and  It  has  power  to  purchase  and  hold  such  personal 
property  as  may  be  necessary  to  the  exercise  of  Its  corporate  or  administra- 
tive powers,  and  to  make  such  orders  for  the  regulation  and  use  of  Its  cor- 
porate property  as  may  be  deemed  conducive  to  the  Interests  of  its  inhabi- 
tants."   Schenck  v.  Mayor,  67  N.  Y.  44,  45. 

No  expressed  authority  can  be  found  in  the  statute  authorizing 
the  state  to  furnish  the  jail,  but  the  court  says: 

"There  Is  no  doubt  the  board  has  authority  to  do  so,  in  view  of  its  general 
administrative  powers." 

Section  11  of  the  general  corporation  law  (Laws  1892,  p.  1804, 
c.  687)  provides  that: 

"Every  corporation  has  power  to  acquire  by  grant,  gift,  purchase,*'  etc.,  "and 
to  hold  and  dispose  of  such  property  as  the  purposes  of  the  corporation  shall 
require  subject  to  such  limitation  as  may  be  prescribed  by  law." 

Counsel  pertinently  asks:  Why  does  not  this  settle  the  question? 
The  answer,  if  answer  there  be,  is  that  the  Legislature  has  definite- 
ly prescribed  how  the  result  to  be  obtained  here  should  be  reached, 
and  made  it  the  duty  of  the  county  clerk  to  furnish  the  books  at 
the  expense  of  the  county.    Therefore  by  statute  the  new  indexes 
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were  made  a  county  charge,  together  with  the  expenses  necessarily 
mcurred  by  the  clerk  in  the  preparation.  The  language  of  section 
265  is  broad — clearly,  it  seems  to  me,  broad  enough  to  cover  this 
case.  If  it  be  contended  that  the  law  applies  only  to  counties  where 
no  indexes  have  been  formed,  the  answer  is  at  least  twofold:  (1) 
It  is  scarcely  possible  that  in  1896  there  were  any  counties  in  this 
state  without  indexes.  (2)  The  omission  of  the  provisions,  con- 
tained in  the  acts  of  1826  and  1843,  making  the  acts  apply  only  to 
counties  not  having  indexes.  Moreover,  the  section  in  terms  covers 
the  case  of  new  indexes. 

Again,  the  language  itself  is  apt  and  descriptive  of  the  work 
done  by  Curtis.  He  was  the  recording  officer.  The  indexes  in  use 
neither  afforded  a  correct  nor  an  easy  reference  to  the  books  of 
record.  That  statute  said  he  must  provide,  at  the  expense  of  his 
county,  proper  books  for  the  making  of  general  indexes  and  must 
form  indexes  therein  so  as  to  form  a  correct  and  easy  reference  to 
the  books  of  record  in  his  office.  The  conclusion  seems  to  me  un- 
avoidable that  because,  while  he  need  not  have  done  it  of  his  own 
motion,  yet,  having  done  it,  he  was  simply  performing  a  statutory 
duty.  T/he  contract  was  beyond  the  power  of  either  to  make  or 
enforce,  and  hence  was  ultra  vires  and  void.  No  statute  authorizes 
it,  and  the  test  is,  what  statute  confers  the  right  to  act?  and,  un- 
less so  conferred,  the  act  is  void.  Morehouse  on  Supervisors, 
page  3. 

Resort  has  often  been  had  to  legislation  in  such  cases.  Laws 
1866,  p.  617,  c.  278;  Id.  p.  995,  c.  446;  Laws  1867,  p.  2308,  c. 
924;  Laws  1863,  p.  285,  c.  171;  Laws  1871,  p.  35,  c.  28;  and  Laws 
1896,  p.  307,  c.  268 — ^are  examples  of  various  methods  and  differ- 
ing compensation  by  special  legislative  enactment  in  such  cases. 
Both  the  L^slature  and  the  board  of  supervisors  are  agents  of 
the  people.  The  Legislature  may  do  what  is  not  prohibited,  while 
local  officers  may  only  do  what  is  permitted.  Morehouse  on  Super- 
visors, p.  3.  It  seems  to  me  that  the  contract  between  Curtis  and 
the  board  of  supervisors  was,  therefore,  ultra  vires  and  void. 

Counsel  for  the  plaintiff  claims  that  the  audit  of  1905,  wherein 
the  claim  was  rejected  in  toto,  is  final.  "The  powers  exercised  by 
boards  of  audit  are  judicial;  but  such  boards  are  limited  to  the 
power  conferred  upon  them  by  statute,  and  if  they  transgress  these 
limitations  their  acts  are  void.  Certiorari  lies  to  review  their  ac- 
tion." Osterhoudt  v.  Rigney,  98  N.  Y.  222.  "An  illegal  audit  can, 
of  course,  be  attacked  directly  or  collaterally,  because  it  is  void ; 
but  not  so  in  case  of  an  audit  based  upon  a  legal  power  to  act,  but 
which  is  erroneous  as  to  some  matter  of  fact  or  law."  People  ex 
rel.  Smith  v.  Clarke,  174  N.  Y.  259,  263,  66  N.  E.  819.  It  is  not 
necessary  to  the  decision  in  this  case  to  determine  whether  the 
audit  wherein  the  claim  was  rejected  was  conclusive.  We  may 
concede  it  was  conclusive  until  reversed  by  higher  power.  Claim- 
ant had  the  right  of  certiorari.  This  remedy  he  availed  himself 
of,  and  it  was  a  settlement  of  the  pending  certiorari  proceedings 
which  is  claimed  the  basis  of  the  resolution  of  1906  auditing  the 
115N.Y.a— 2 
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claim  at  the  compromise  figure  of  $5,470.94.  I  hold  that  the  con- 
tract was  ultra  vires  and  void,  that  the  action  in  rejecting  the 
claim  was  compulsory  by  law  upon  the  board. 

The  question  still  remains:  May  a  void  contract,  such  as  this, 
become  the  basis  of,  and  furnish  consideration  for,  a  compromise 
adjustment  that  shall  be  valid  and  binding  upon  the  parties?  It  is 
not  contended  in  this  case  but  as  between  individuals  this  would 
be  true;  but  it  is  contended  that  the  principle  that  in  upholding 
a  compromise  a  court  will  not  inquire  into  whether  the  claim  is 
just  or  unjust,  it  being  enough  that  it  was  disputed,  does  not  apply 
to  a  municipal  corporation.  "It  is  asserted  that  a  corporation  has 
no  power  to  compromise  a  contract  it  had  no  power  to  make. 
Moreover,  a  corporation  has  no  power  to  compromise  a  contract 
which  it  had  no  power  to  make,  unless  it  is  to  the  extent  of  eliminat- 
ing from  it  the  illegal  or  unauthorized  elements."  Village  of  Ft. 
Edward  v.  Fish,  167  N.  Y.  363,  373,  50  N.  E.  973.  In  the  Fish 
Case  the  water  commissioners  of  the  village  of  Ft.  Edward  were 
prohibited  from  selling  bonds  at  less  than  the  par  value  thereof. 
They  sold  for  the  face  of  the  bond,  without  including  accrued  in- 
terest. The  sale  was  for  $50,000  face  value,  while  with  accrued 
interest  the  amount  would  be  $50,444.44  par  value;  but  the  court 
has  to  cite  and  define  authorities  as  to  the  meaning  of  the  words 
"par  value."  The  sale  was  held  to  be  in  violation  of  the  statute, 
and  absolutely  void,  because  prohibited  by  law,  and  the  court  holds 
that  neither  party  was  bound  thereby,  and  there  was  no  valid 
claim  by  either  as  against  the  other.  It  was  not  simply  void  as  ul- 
tra vires,  but  as  a  forbidden  act.  It  is  true  this  case  is  based  by 
the  court  upon  the  principle  of  agency,  and  decides  that  the  agents 
acted  beyond  their  authority,  which  the  purchaser  was  bound  to 
inquire  into,  and  was  bound  to  notice  the  limitation  of  their  power. 

All  men  are  presumed  to  know  the  law.  They  are  presumed  to  know 
the  law  governing  a  pubUc  bodjr  and  limiting  its  powers.  In  a  broad 
sense  the  board  of  supervisors  is  the  agent  of  the  body  corporate,  the 
county,  with  powers  defined  by  the  statute,  beyond  which  they  may  not 
go,  and  if  they  do,  their  acts  are  illegal  and  void.  Compromise  is  a 
species  of  novation.  Novation  is  derived  from  the  civil  law.  "It  is 
a  condition  that  neither  the  original  claim  nor  the  subsequent  agree- 
ment should  be  illegal."  Green's  Brice's  Ultra  Vires,  p.  601.  "It  is 
only  those  who  are  capable  of  contracting  that  under  the  civil  law  may 
innovate,  and  those  who  cannot  innovate  themselves,  such  as  prodigals, 
cannot  make  any  novation,  unless  they  thereby  better  their  condition." 
Courts  favor  compromise.  It  is  for  the  interest  of  the  public  that  liti- 
gation cease.  Every  one  is  said  to  have  the  right  to  buy  his  peace. 
Broad  statements  as  to  the  conclusiveness  of  a  compromise  in  the  ab- 
sence of  fraud  are  contained  both  in  the  cases  and  in  the  text-books; 
but  none  is  broad  enough  to  permit  buying  peace  with  another's  money 
or  with  trust  funds,  and  no  agent  without  sufficient  authority  may  com- 
promise the  rights  of  his  principal. 

Plaintiff  insists  that  running  through  all  the  cases  it  will  be  seen 
that  the  claim  itself  must  have  had  some  legal  foundation — ^be  a  claim 
that  the  board  of  supervisors  have  power  to  audit  and  pass  upon  at 
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some  price.  I  hold  with  him  that,  to  be  the  subject  of  a  compromise 
in  such  cases  as  these,  the  original  agreement  must  have  some  legal 
status  as  a  claim  which  may  be  acted  upon.  The  action  is  a  statutory 
action.  It  is  brought  under  the  provisions  of  an  act  entitled  "An  act 
for  the  protection  of  taxpayers/'  and  is  brought  to  prevent  any  il- 
legal act  of  the  officers,  agents,  commissioners,  and  other  persons  act- 
ing for  and  on  behalf  of  any  county,  town,  etc.,  to  prevent  the  waste 
of  funds  or  property  of  said  county,  town,  etc.  I  am  unable  to  agree 
with  the  contention  that  even  though  the  contract  was  void  as  made, 
and  therefore  no  right  under  it  could  be  enforced,  and  the  claim  is  of 
necessity  rejected  in  toto,  nevertheless,  a  writ  of  certiorari  being  sued 
out  (under  which  the  judgment  of  the  court,  presumably,  must  be  to 
the  same  effect),  if  a  promise  shall  be  made  by  the  agents  and  trustees 
of  the  taxpayers,  to  wit,  the  board  of  supervisors,  to  compromise  the 
certiorari  proceedings,  the  amount  of  the  claim  being  reduced  more  or 
less  (and  for  the  purposes  of  legality  $10  would  be  as  good  as  $1,000), 
in  such  case  the  taxpayers'  money  may  be  used  under  the  guise  of 
compromise  to  pay  substantially  the  original  debt,  which  was  illegal 
and  void.  I  am  not  cited  to  an  authority  going  to  that  extent,  or  to  the 
extent  of  upholding  the  compromise  here  made.  I  do  not  believe  the 
principle  to  be  sound  or  just,  or  that  such  law  will  be  established  by 
authority  of  the  courts! 

But  it  is  said  this  is  a  great  injustice  to  the  claimant  who  faithfully 
performed  his  work  under  the  contract.  On  the  other  hand,  plaintiff 
claims  that  the  price  is  exorbitant ;  that  whereas  25  cents  was  the  price 
for  100  names  under  the  act  of  1826,  modified  the  next  year  to  permit 
such  additional  compensation  as  the  judges  of  the  Court  of  Common 
Pleas  would  deem  just,  and  50  cents  was  inserted  in  the  act  of  1843, 
and  the  contract  price  between  the  board  of  supervisors  of  Monroe 
county  and  Wilson,  who  was  then  county  clerk,  was  $1  per  100  names, 
while  6  cents  per  name,  or  $6  per  100  names  in  the  contract,  establishes 
that  plaintiff  has  been  fully  paid,  having  received  upwards  of  $8,000. 
He  agreed  to  pay  Wile  a  commission  of  10  per  cent.  Adequacy  or  in- 
adequacy of  Curtis'  compensation  is  not  germane  to  this  inquiry.  We . 
must  take  the  law  and  the  facts  as  we  find  them  and  make  our  deter- 
mination as  we  believe  them  to  be.    It  is  said  in  the  Fish  Case,  supra : 

"It  is  matter  of  great  public  concern  to  protect  municipal  corporations  from 
the  miauthorlzed  and  Illegal  acts  of  their  agents  in  wasting  the  funds  of  their 
taxpayers.  It  is  only  with  the  utmost  difficulty  that  municipal  officers  and 
agents  can  be  kept  within  the  bounds  of  their  authority  now ;  but,  once  let  it 
go  forth  that  an  illegal  contract  can  become  the  basis  for  a  legal  compromise 
entered  into  between  the  party  and  the  agent  guilty  of  the  Illegal  act,  and  a 
new  door  will  be  opened  to  municipal  spoliation.  Sound  public  policy  will  not 
permit  the  courts  to  countenance  this  dangerous  n^ethod  of  evading  a  statute ; 
for  it  wiU  always  be  open  under  the  claim  of  good  faith,  and  the  fraud  be- 
neath will  be  hard  to  discover." 

Active  fraud  is  not  charged,  nor  could  it  be  proved.  Fraud  in  its 
broad  significance  includes  all  acts  and  omissions  which  involve  a 
breach  of  legal  duty  injurious  to  others.  Adamson  v.  Union  R.  R. 
Co.,  74  Hun,  3,  26  N.  Y.  Supp.  136.  In  People  v.  Board  of  Super- 
visors, 1  Hill,  367,  Bronson,  J.,  says: 
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''By  charging  the  attorney  with  the  duty  of  suing  for  fines  without  making 
proTlsions  for  the  payment  of  costs,  the  Legislature  had  in  effect  declared  that 
the  salary  of  the  officer  is  to  be  deemed  the  compensation  for  these  as  well 
as  for  other  services.  *  *  *  Whether  the  pay  shall  be  increased  with  the 
burden  is  a  question  which  addresses  itself  to  the  Legislature.  The  courts 
have  nothing  to  do  with  it  An  officer  wjdose  compensation  is  fixed  cannot 
rightfully  claim  anything  beyond  that  Any  audit  or  allowance  of  any  claims 
for  which  the  county  was  not  liable  would  be  null  and  void  for  want  of  ju- 
risdiction."   Hasw^l  V.  Mayor,  81  N.  Y.  255,  259. 

To  recapitulate: 

1.  I  find  that  the  work  done  by  Curtis,  he  then  being  county  clerk  of 
the  county  of  Livingston,  vras  not  the  copying  of  old  records,  and  was 
not  within  section  26  of  the  county  law. 

2.  It  was  the  making  of  new  indexes,  and  so  governed  by  section 
266  of  the  real  property  law. 

3.  It  was  a  duty  imposed  upon  plaintiff,  which,  if  he  undertook  at 
all,  he  must  undertake  under  the  provisions  of  the  statute. 

4.  No  compensation  is  fixed  by  statute  for  these  services. 

5.  Defendant  Curtis,  then,  being  county  clerk  and  a  public  officer, 
could  receive  no  compensation  for  personal  services  rendered. 

6.  He  was  entitled  by  statute  to  reimbursement  for  expenditures  in- 
curred for  materials  and  services,  namely,  stationery,  books,  etc., 
bought,  and  clerk's  hire  necessary,  in  the  discharge  of  this  duty. 

7.  That  contract  between  Curtis  and  the  board  of  supervisors  was 
illegal  and  void. 

8.  No  claim  was  created  by  it  against  the  county. 

9.  There  being  no  valid  claim,  the  attempted  compromise  of  the  cer- 
tiorari proceedings,  and  their  audit  of  the  claim  at  a  less  amount,  is 
inoperative  and  void. 

10.  Plaintiff's  cause  of  action  is  sustained  by  the  facts  and  la^  of  the 
case,  and  he  is  entitled  to  findings  properly  drawn  and  judgment  there- 
on for  the  relief  demanded  in  the  complamt,  with  costs. 


(62  Misc.  Rep.  35a) 

MBRSEREAU  et  al.  v.  BENNET  et  al. 

(Supreme  Court,  Special  Term,  New  Yoiic  Gounty.    February  19,  1909.) 

1.  WoBDS  AND  PHBASKft— "Account." 

An  ''account'*  is  a  statement  of  the  receipts  and  payments  of  an  execu- 
tor, administrator,  or  other  trustee  of  the  estate  confided  to  him. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  toL  1«  pp. 
8e-01 ;  vol.  a  p.  7561.] 

2.  Account  (§  8*)— Defenses. 

An  account  slated  is  a  good  plea  in  bar  of  an  action  for  an  accountinir* 
[E}d.  Nota — For  other  cases,  see  Account,  Dec.  Dig.  S  8.*] 

8.  Trusts  (8  305*)— Actions  fob  Accounting— Adequacy  of  Rehedt  at  Law. 
The  remedy  at  law  against  an  attorney  and  trustee  for  improper  invests 
ments  of  the  funds  of  the  cestui  que  trust  is  adequate,  and  equitable  inter- 
ference to  require  an  accounting  would  be  unwarranted. 
[Ed.  Note. — ^For  other  cases,  see  Trusts,  Dec.  Dig.  8  805.*] 

•For  otlMr  OMM  m«  mn«  topio  ft  I  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rap'r  Znd«sM 
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Action  by  Ardil  R.  Mersereau  and  others  against  James  £.  Bennet 
and  another.    Complaint  dismissed. 
See,  also,  124  App.  Div.  413, 108  N.  Y.  Supp.  868. 

Benjamin  H.  Newell  and  Coleridge  A.  Hart,  for  plaintiff $• 
J.  Ard  Haughwout,  for  defendant  Schenck, 
Frederick  W.  Block,  for  defendant  Bennet. 

NEWBURGER,  J.  This  action  is  brought  in  equity  to  require  the 
defendant  Bennet  to  account  for  the  sum  of  $5,000  received  by  him 
as  attorney  and  trustee,  and  that  plaintiffs  have  judgment  for  said 
amount,  with  accrued  interest.  The  answer  of  the  defendant  Bennet 
admits  the  receipt  of  the  amount,  but  alleges  that  he  has  fully  account- 
ed to  the  plaintiffs  for  all  moneys  by  him  received.  Upon  a  former 
trial  the  complaint  was  dismissed  at  the  opening  of  the  trial  and  with- 
out any  proof  having  been  offered.  Upon  appeal  the  Appellate  Divi- 
sion reversed  the  judgment  (see  124  App.  Div.  413,  108  N.  Y.  Supp. 
868),  holding  that  the  defendant  was  bound  to  account  for  the  sum  of 
S5,000  that  he  received. 

Upon  this  trial  the  parties  entered  into  the  following  stipulation : 

"It  is  conceded  that  the  agreement,  plaintiff's  Bshibit  A,  was  entered  Into 
between  the  parties.  It  is  conceded  that  the  defendant  Bennet  received  the 
property  referred  to  in  EJxhlbit  A.  It  is  further  conceded  that  subsequently 
Oeorge  B.  Mersereau  died,  leaving  the  plaintiffs  his  only  heirs  at  law,  and 
that  they  were  appointed  administrators  of  the  estate  of  said  Gleorge  B.  Merse- 
reau. It  is  also  conceded  that  subsequently  the  defendant  Bennet  delivered 
to  the  plaintiffs  all  the  property  In  his  possession  under  this  agreement  that 
remained  at  the  time  of  the  death  of  the  said  George  B.  Mersereau,  which  in- 
cluded two  notes  made  by  the  defendant  Schenck,  one  for  |3,000  and  the  other 
for  $2,000 ;  that  there  Is  no  other  property  in  the  possession  of  the  defendant 
Bennet  or  in  his  hands  belonging  to  the  plaintiffs  or  the  estate  of  George  B. 
Mersereau ;  that  the  notes  of  Schenck  have  not  yet  been  paid ;  that  there  has 
been  no  Judicial  accounting  between  these  parties,  and  that  the  agreement  of 
June  15,  marked  ^Exhibit  G,'  it  is  contended  on  the  part  of  the  defendant,  is 
the  only  accounting  between  those  parties.  It  is  also  conceded  that  no  suit  has 
been  brought  upon  these  notes  against  the  defendant  Bennet,  or  against  the 
defendant  Schenck,  except  the  present  action;  also,  that,  In  addition  to  the 
property  delivered  at  the  time  of  the  agreement  by  George  B.  Mersereau  to 
the  defendant  Bennet,  there  have  subsequently  come  into  the  hands  of  the  de- 
fendant Bennet  the  proceeds  of  the  sale  of  the  real  estate  in  Water  street, 
referred  to  in  this  agreement,  and  that  the  notes  aggregating  $5,000  of  the  de- 
fendant Schenck  were  no  part  of  the  property  that  was  delivered  to  the  de- 
fendant Bennet  originally,  but  were  a  reinvestment  by  him  of  the  proceeds 
of  the  sale  <^  certain  of  such  property,  including  the  Water  street  property." 

It  appears  by  this  stipulation  that  the  defendant  has  accounted  for 
the  sum  of  $5,000  claimed  by  delivering  to  the  plaintiffs  notes  of  the 
defendant  Schenck  for  that  amount,  but  plaintiffs  contend,  first,  that 
they  are  entitled  to  a  judicial  accounting;  and,  second,  that,  the  notes 
not  having  been  paid,  the  trustee  acted  improperly,  and  should  be 
held  for  the  amount  thus  loaned  by  him.  It  is  conceded  that  on  the 
15th  day  of  June,  1905,  and  prior  to  the  commencement  of  this  suit, 
plaintiflEs  and  defendant  entered  into  an  agreement  wherein  it  is  recited, 
after  referring  to  the  power  of  attorney  from  plaintiffs'  father,  George 
B.  Mersereau,  to  defendant  Bennet,  the  receipt  by  defendant  Bennet 
of  the  proper^,  and  the  death  of  plaintiffs'  father,  that  the  defendant 
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Bennet  is  desirous  of  accounting  for  all  money  and  property  belong"- 
ing  to  George  B.  Mersereau  in  his  possession  and  under  his  control  at 
the  time  of  the  death  of  said  George  B.  Mersereau,  and  then  proceeds 
to  give,  as  stated  in  the  agreement,  a  correct  statement  of  the  money 
and  property  belonging  to  said  George  B.  Mersereau  and  in  the  posses- 
sion and  control  of  said  Bennet  on  the  19th  day  of  February,  1905, 
the.  date  of  the  death  of  said  decedent.  In  this  statement  the  sum  of 
$5,000  IS  referred  to  as  covered  by  two  promissory  notes  made  by  the 
defendant  Schenck  to  the  order  of  the  defendant  Bennet.  The  agree- 
ment further  provides  that  the  defendant  Bennet  is  to  enter  into  nego- 
tiations to  collect  the  said  notes  of  Schenck,  amounting  to  $5,000,  and 
for  his  services,  if  successful,  is  to  receive  and  be  allowed  by  the  plain- 
tiffs 2  per  cent. 

It  is  not  contended  that  this  agreement  was  obtained  by  defendant 
Bennet  upon  any  misrepresentation  or  misstatement.  On  the  con- 
trary, the  evidence  clearly  shows  that  this  agreement  was  drawn  by 
plaintiffs'  and  defendants'  counsel,  and  after  numerous  consultations 
and  quite  some  correspondence.  This  agreement  appears  to  have  all 
the  elements  of  an  accounting.  Nowhere  is  it  contended  that  the  de- 
fendant has  failed  to  properly  state  all  the  property  he  received.  An 
account  is  a  statement  of  the  receipts  and  payments  of  an  executor,  ad- 
ministrator, or  other  trustee  of  the  estate  confided  to  him,  and  it  has 
been  held  that  an  account  stated  is  a  good  plea  in  bar  of  an  action  for 
an  accounting.  See  Weed  v.  SmuU,  7  Paige,  673.  The  plaintiffs  do 
not  question  the  correctness  of  the  defendant's  account,  but  seek  to 
charge  him  with  having  improperly  loaned  the  $5,000.  While  the  com- 
plaint is  somewhat  in  an  equitable  form,  it  seeks  to  hold  the  defendants 
for  damages  for  the  wrongful  acts  of  the  defendants  in  having  made 
the  loan  heretofore  referred  to  therefore  equitable  relief  is  unneces- 
sary. It  has  been  held  that,  where  the  action  is  for  the  recovery  of 
money  only,  it  is  classed  as  legal,  and  is  triable  by  jury.  See  Higgins 
V.  Teff t,  4  App.  Div.  62,  38  N.  Y.  Supp.  716 ;  O'Brien  v.  Fitzgerald,  6 
App.  Div.  509,  39  N.  Y.  Supp.  707 ;  Dykman  v.  Keeney,  164  N.  Y. 
483,  48  N.  E.  894. 

As  was  said  by  Mr.  Justice  Ingraham  in  O'Brien  v.  Fitzgerald, 

supra : 

"Where  hlB  liability  to  his  cestui  que  trust  or  to  the  corporation  of  which  he 
l8  a  director  or  trustee  is  not  to  account  for  specific  property,  but  for  damages 
because  of  his  negligent  act  in  the  performance  of  his  duty,  a  different  prin- 
ciple arises  as  to  his  liability  from  that  of  a  case  where,  in  consequence  of  his 
relation  to  the  property  of  the  trust,  he  is  bound  to  show  what  di^Kwition  of 
that  property  has  been  made." 

If  the  defendant  Bennet  improperly  invested  the  funds  in  his  pos- 
session, plaintiffs  have  an  adequate  remedy  at  law  to  recover  such 
sums.  Plaintiffs  have  failed  to  make  out  such  a  case  as  would  warrant 
the  intervention  of  a  court  of  equity. 

Complaint  dismissed.    Submit  findings. 
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SCHONLEBEN  et  ux.  ▼.  SWAIN. 

SWAIN  V.   SCHONLEBBN  et  ux. 

(Sopreme  Ooart,  Appellate  Division,  First  Department    February  11,  1909. 

L  BouHDAsnEs  (}  20*)— Lot  Bounded  bt  Stbebt. 

A  deed  describing  a  lot  as  bounded  by  the  exterior  line  of  a  street  does 
not  conyey  any  interest  in  tbe  land  of  such  street,  though  the  street  has 
been  discontinued. 

[Ed.  Note,— For  other  cases,  see  Boundaries,  Cent  Dig.  {f  127,  128; 
Dec.  Dig.  §  20.*] 

Z  BouNDABiEs  (§  20*)— Land  Conveyed— Easement  in  Discontinued  Street. 

The  discontinuance  of  a  street  under  Laws  1895,  c.  1006^  p.  2037,  ex- 
tinguishes all  easements  In  the  land,  both  private  and  public,  the  abutting 
owner  being  compensated  for  the  loss  of  his  private  easements,  so  that  a 
subsequent  conveyance  of  an  abutting  lot  described  as  excluding  the  street 
does  not  convey  any  interest  in  the  land  of  such  former  street 

[Ed.  Note. — ^For  other  cases,  see  Boundaries,  Dec.  Dig.  §  20.*] 

3.  Boundabies  (§  20*)— Land  Conveyed— Descbiption—Refebence  to  Map. 

Where,  after  the  discontinuance  of  a  street  the  land  of  the  former 
street  was  divided  by  a  fence  fi*om  the  abutting  lot  and  used  for  a  sepa- 
rate purpose,  a  subsequent  deed  of  the  abutting  lot  does  not  convey  any 
interest  in  the  land  by  merely  referring  to  the  original  map  by  which  the 
street  was  dedicated  to  the  public,  the  reference  being  only  for  the  pur- 
pose of  describing  the  boundary  between  the  lot  and  such  former  street 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Dec.  Dig.  8  20.*] 

Appeal  from  Special  Term,  New  York  County. 

Two  actions,  one  by  Joseph  Schonleben  and  Mary  F.  Schonleben, 
his  wife,  against  Harold  Swain,  and  the  other  by  Harold  Swain  against 
Joseph  Schonleben  and  Mary  F.  Schonleben,  his  wife.  From  a  judg- 
ment in  each  case  in  favor  of  Harold  Swain  (109  N.  Y.  Supp.  223), 
the  Schonlebens  appeal.    AflBrmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  HOUGHTON,  and  SCOTT,  JJ. 

Harlan  F.  Stone,  for  appellants. 

Benjamin  N.  Cardozo  (Harold  Swain,  on  the  brief),  for  respondent. 

SCOTT,  J.  Both  of  these  cases  have  to  do  with  the  title  to  a  strip 
of  land  in  the  bed  of  what  was  formerly  Fifth  or  Sherman  avenue,  in 
the  borough  of  the  Bronx,  in  the  city  of  New  York,  and  which  lies  in 
front  of  and  abuts  upon  a  plot  of  land  heretofore  conveyed  by  the  re- 
spondent, Swain,  to  the  appellants,  Joseph  and  Mary  P.  Schonleben. 
In  one  action  the  Schonlebens  seek  to  enjoin  Swain  from  interfering 
with  their  use  of  the  disputed  plot.  The  other  action  is  brought  by 
Swain  to  determine  the  respective  rights  of  the  parties  to  the  plot  in 
question. 

Both  actions  arise  upon  the  same  facts,  and  involve  the  same  ques- 
tions of  law.  It  appears  that  on  February  14,  1854,  there  was  filed  in 
the  office  of  the  clerk  of  Westchester  county  (in  which  these  premises 
lay)  a  map  of  the  village  of  Mt.  Eden,  on  which  was  laid  out  a  street 
designated  as  "Fifth  Avenue."    The  property  between  the  streets  and 

*For  other  casus  see  same  topic  ft  |  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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avenues  designated  on  that  map  was  laid  out  into  lots  and  numbered. 
The  lots  numbered  101,  102,  and  103,  all  of  which  are  now  owned  by 
the  appellants,  were  shown  as  fronting  on  and  bounded  by  Fifth  ave- 
nue. The  plot  of  land  in  dispute  lies  in  front  of  lot  No.  103,  and  com- 
prises one-half  of  the  land  designated  as  "Fifth  Avenue"  opposite  the 
lot.  In  1878  an  official  map  was  filed  by  the  park  department,  upon 
which  Fifth  avenue  was  shown,  and  designated  "Sherman  Avenue." 
It  appears  to  have  been  graded,  worked,  and  used  as  a  public  street  un- 
til about  the  year  1895.  By  chapter  545,  p.  965,  of  the  Laws  of  1890, 
Provision  was  made  for  the  election  of  a  commissioner  for  the  Twenty- 
'hird  and  Twenty-Fourth  wards  of  the  city  of  New  York  (within 
which  the  property  in  question  is  located),  with  power  within  these 
wards  to  lay  out  and  locate  new  streets,  roads,  avenues,  and  public 
squares  and  places,  and,  with  the  concurrence  ol  the  board  of  street 
opening  and  improvement,  to  change  or  close  established  streets,  ave- 
nues, and  public  squares  and  places.  By  chapter  712,  p.  859,  of  the 
Laws  of  1896,  the  Legislature  expressly  confirmed  the  maps  and  plans 
drawn,  approved,  and  filed  as  specified  in  the  act  of  1890  as  the  final 
map  of  the  street  system  of  the  Twenty-Third  and  Twenty-Fourth 
wards.  Among  the  maps  thus  drawn  and  confirmed  was  one  filed  on 
November  2,  1895,  showing  a  square  or  plot  of  land  inclosed  and  sur- 
rounded by  four  new  streets,  to  wit,  Walton  avenue,  Hawkstone 
street,  Grand  boulevard  and  concourse,  and  Rockwood  street.  That 
portion  of  Fifth  avenue  involved  in  these  actions  was  inclosed  within 
the  square  thus  formed,  and  was  indicated  for  discontinuance  as  a 
public  street.  By  chapter  1006,  p.  2037,  of  the  Laws  of  1895,  further 
provisions  were  enacted  regulating  the  closing  of  streets.  In  March, 
1897,  commissioners  were  duly  appointed  in  proceedings  to  open  the 
street  specified  on  the  map  filed  in  November,  1895.  In  this  proceed- 
ing was  included  the  ascertainment  of  the  damages  to  be  awarded  to 
the  owners  of  property  abutting  upon  Fifth  avenue  by  reason  of  the 
discontinuance  of  said  avenue  as  a  public  street  pursuant  to  the  pro- 
visions of  chapter  1006,  p.  2037,  of  the  Laws  of  1895.  These  commis- 
sioners, among  other  things,  reported  as  follows : 

"We  further  report  that  onr  awards  herein  are  based  upon  the  assnmption 
that,  npon  the  discontinuance  and  closing  of  the  streets  and  avenues  for 
whose  discontinuance  and  closing  we  have  awarded  damages,  such  parts  or 
portions  thereof  as  are  included  within  the  boundaries  of  any  square  or  plot 
of  ground  made  by  the  intersection  of  any  streets  and  avenues  laid  out  by  the 
local  authorities  upon  the  permanent  map  or  plan  of  the  dty  were  no  longer 
streets  or  avenues  for  any  purpose  whatever,  and  that  the  owners  In  fee  of  the 
land  or  soil  within  the  boundaries  thereof  became  entitled  thereupon  to  en- 
close, use  and  occupy  the  same  to  the  exclusion  of  -all  others,  and  that  all  ease- 
ments of  light,  air  and  access  In  the  same  were  thereupon  extinguished." 

Under  chapter  1006,  p.  2037,  of  the  Laws  of  1895,  the  portion  of 
Fifth  or  Sherman  avenue  within  the  block  or  square  bounded  by  the 
new  streets  hereinbefore  mentioned,  ceased  to  exist  as  a  public  street 
when  any  one  of  the  boundary  streets  became  open,  and  thereupon  the 
owners  in  fee  of  the  land  comprising  such  discontinued  street  became 
entitled  to  occupy  it  as  if  it  had  never  existed  as  a  public  street.  The 
four  new  streets  bounding  this  block  or  square  were  opened  at  various 
dates  between  February  20, 1897,  and  June  1, 1904. 
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At  the  time  of  the  discontinuance  of  Fifth  avenue  as  a  public  street, 
lot  No.  lOS,  and  one-half  of  the  bed  of  Fifth  avenue  lying  in  front  of 
it,  belonged  to  Alexander  D.  Shaw.  He  conveyed  the  lot  to  the  re- 
spondent, Swain,  in  July,  1904,  by  a  deed  in  which  he  expressly  in- 
cluded all  his  right,  title,  and  interest  in  the  bed  of  Fifth  avenue,  re- 
serving to  himself  all  claims  for  damages  for  the  closing  thereof.  At 
about  the  same  time  Swain  acquired  the  adjoining  lot  No.  103,  onto 
which  he  moved  a  house,  which  he  occupied.  He  fenced  off  that  por- 
tion of  the  bed  of  Fifth  avenue,  or  nearly  all  of  it,  which  lay  in  front 
of  lot  No.  102,  and  used  it  as  a  vegetable  garden,  running  the  fence 
along  the  street  line  between  lot  No.  102,  and  the  bed  of  Fifth  avenue 
in  front  of  it,  for  about  two-thirds  of  the  width  of  the  lot.  This  con- 
dition of  affairs  continued  until  he  sold  lots  Nos.  102  and  103  to  the 
appellants  by  deed  dated  April  2,  1906.  He  continued  to  retain  phys- 
ical possession  of  the  land  in  controversy,  being  the  bed  of  what  had 
been  Fifth  avenue  lying  in  front  of  lot  No.  102,  which  he  continued  to 
use  as  a  vegetable  garden,  replacing  the  wire  fence  which  ran  along 
the  street  line  by  a  wooden  fence  on  the  same  line  and  extending  the 
whole  width  of  the  lot.  In  May,  1907,  these  actions  were  commenced. 
The  appellants  contend:  First.  That  by  his  deed  to  them  Swain. con- 
veyed to  them  the  fee  of  the  bed  of  Fifth  avenue  lying  in  front  of 
lot  No.  102.  Second.  That,  if  he  did  not  convey  a  fee,  there  remained 
appurtenant  to  lot  No.  102  private  easements  of  light,  air,  and  access 
which  had  not  been  extinguished  by  the  proceedings  which  resulted 
in  the  closing  of  Fifth  avenue.  Third.  If  neither  of  these  contentions 
can  be  upheld,  that  Swain  by  the  terms  of  his  conveyance  to  the  ap- 
pellants recreated  and  re-established  in  favor  of  lot  No.  102  private 
easements  of  light,  air,  and  access  over  what  had  been  the  bed  of  Fifth 
avenue. 

The  first  contention  of  the  appellants,  that  Swain  conveyed  to  them 
the  fee  in  the  bed  of  Fifth  avenue,  is  clearly  untenable.  Swain  had 
acquired  such  a  fee  by  the  express  terms  of  the  deed  to  him  from 
Shaw,  but  when  he  came  to  convey  to  the  appellants  he  was  careful 
to  use  different  language.  He  refers,  it  is  true,  to  the  Mt.  Eden  map 
on  which  Fifth  avenue  was  shown  as  a  street,  and  he  refers  to  Fifth 
avenue  in  bounding  the  property  conveyed ;  but  he  does  so  in  a  man- 
ner which  serves  to  exclude  any  part  of  Fifth  avenue  from  the  opera-' 
tion  of  the  conveyance.  The  boundary  line  runs,  so  far  as  concerns 
Fifth  avenue: 

"Thence  easterly  parallel  with  Walnnt  street  100  feet  to  the  westerly  side 
of  Fifth  avenae  as  laid  down  on  said  map,  thence  northerly  along  the  westerly 
side  of  Fifth  avenne  114.83  feet  to  the  intersection  of  said  westerly  side  of 
Fifth  avenue  with  the  northerly  side  of  Hawkstone  street,"  etc 

The  rule  in  this  state  is  that  the  bounding  of  a  lot  by  the  exterior 
line  of  an  abutting  street,  as  contradistinguished  from  bounding  it  by 
the  street,  excludes  from  the  conveyance  any  part  of  the  abutting 
.street,  unless  there  be  circumstances  (of  which  we  find  none  in  the 
present  case)  indicating  a  different  intention.  Jackson  v.  Hathaway, 
15  Johns.  447,  8  Am.  Dec.  263;  English  v.  Brennan,  60  N.  Y.  609; 
White's  Bank  of  BuflFalo  v.  Nichols,  64  N.  Y.  65;  Kings  County  Fire 
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Ins.  Company  v.  Stevens,  87  N.  Y.  287,  41  Am.  Rep.  361 ;  Augustine 
V.  Britt,  15  Hun,  395.  The  question  of  the  effect  of  a  boundary  by  or 
along  a  lane  or  highway  was  recently  discussed  at  length  by  the  Court 
of  Appeals  in  Van  Winkle  v.  Van  Winkle,  184  N.  Y.  193,  203,  77 
N.  E.  33,  36,  wherein  it  was  said : 

"The  general  rule  both  in  England  and  in  this  state  is  that  the  fee  of  the 
soil  of  the  highway  is  presumed  to  belong  to  the  adjoining  owners,  and  that 
a  person  holding  land  bounded  on  a  highway  between  two  estates  Is  prima 
facie  the  owner  of  tlie  center  of  such  highway,  subject  to  the  easement  of  the 
public  to  the  right  of  way ;  but  that  such  presumption  can  be  rebutted  by  an 
express  provision  in  the  deed  to  the  effect  that  the  fee  to  the  highway  was 
no  intended  to  be  conveyed,  or  by  the  use  of  such  words  as  necessarily  ex- 
clude the  highway  from  the  description  of  the  premises  conveyed,  as  where  the 
description  of  the  premises  Is  bounded  upon  ttie  exterior  line  of  tiie  highway, 
or  commences  at  a  point  on  one  side  thereof,  and  thence  runs  along  the  side 
to  a  point  specified;  but  where  the  premises  are  bounded  by,  on,  or  along  a 
highway,  without  restricting  or  controlling  words,  the  instrument  must  be 
construed  as  conveying  the  grantor's  title  to  the  center  of  the  highway." 

The  respondent  was  careful,  in  his  deed  to  the  appellants,  to  bring 
himself  within  the  foregoing  authorities  by  bounding  the  property 
conveyed  by  the  westerly  side  of  Fifth  avenue,  thus  excluding  from 
the  operation  of  the  conveyance  any  part  of  Fifth  avenue. 

The  second  contention  of  the  plaintiffs  that,  notwithstanding  the 
closing  and  discontinuance  of  Fifth  avenue  as  a  public  highway,  there 
still  remained  private  easements  therein  appurtenant  to. the  abutting 
property,  is,  as  we  think,  equally  untenable.  The  law  of  this  state 
recognizes  a  distinction  between  public  and  private  easements  in  a 
public  highway,  and  it  has  been  held  that  the  discontinuance  of  a  street 
by  act  of  the  municipal  authorities,  while  it  destroyed  the  public  ease- 
ments therein,  left  the  private  easements  of  the  abutting  owners  un- 
affected and  unimpaired.  HoUoway  v.  Southmayd,  139  N.  Y.  390,  34 
N.  E.  1047,  1052.  To  remedy  the  confusion  arising  from  the  applica- 
tion of  this  rule,  the  Legislature  passed  chapter  1006,  p.  2037,  of  the 
Laws  of  1895,  under  which,  as  it  has  been  held,  when  a  street  is  dis- 
continued under  the  provisions  of  that  statute,  all  easements,  both  pub- 
lic and  private,  are  destroyed,  the  abutting  owner  beine  compensated 
for  the  loss  of  his  private  easements.  Matter  of  168th  Street,  28  App. 
Div.  143,  52  N.  Y.  Supp.  588,  affirmed  157  N.  Y.  409,  62  N.  E.  126 ; 
Matter  of  the  Mayor,  Re  Vanderbilt  Ave.,  95  App.  Div.  533,  88  N.  Y. 
Supp.  769;  Matter  of  the  Mayor,  Re  Vanderbilt  Ave.,  119  App.  Div. 
882,  104  N.  Y.  Supp.  1133,  affirmed  189  N.  Y.  551,  82  N.  E.  1133.  It 
is  clearly  shown  by  the  report  of  the  condemnation  commissioners, 
quoted  from  in  the  statement  of  facts,  that  they  made  their  awards  up- 
on the  theory  and  assumption  that  all  easements,  private  as  well  as 
public,  were  acquired  and  extinguished  by  the  closing  of  Fifth  avenue, 
and  they  actually  made  a  substantial  award  to  the  appellants  for  their 
private  easements  appurtenant  to  lot  No.  101,  adjoining  the  premises 
in  question.  Whether  or  not  Shaw,  Swain's  grantor,  was  awarded 
damages  for  the  private  easements  appurtenant  to  lot  No.  102,  does 
not  appear,  and  is  not  important.  He  had,  and  reserved  by  his  deed,, 
the  right  to  such  damages,  and  it  is  of  no  moment  whether  he  pursued 
his  claim  or  not,  for  the  street  had  been  actually  discontinued  long 
before  lot  No.  102  came  into  the  ownership  of  the  appellants.    Wc  are 
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therefore  of  the  opinion  that  the  private  easement  of  air,  light,  and 
access  over  the  bed  of  what  had  been  Fifth  avenue,  formerly  appurte- 
nant to  lot  No.  102,  had  been  extinguished  before  Swain  conveyed 
that  lot  to  the  appellants,  and  consequently  that  no  such  private  ease- 
ments passed  to  appellants  by  his  deed. 

The  third  contention  of  the  appellants  is  that  by  his  conveyance 
Swain  re-created  and  re-established  easements  of  light,  air,  and  access 
over  the  bed  of  what  had  been  Fifth  avenue  in  favor  of  lot  No.  102 
conveyed  to  appellants.  This  contention  is  based  upon  the  fact  that 
in  the  description  of  the  property  conveyed  reference  is  made  to  the  * 
Mt.  Eden  map  on  which  Fifth  avenue  is  laid  out  and  indicated  as  a 
public  street,  and  that  Fifth  avenue  as  shown  on  that  map  constitutes 
one  of  the  boundaries  of  the  property  conveyed.  The  appellants  in- 
voke in  aid  of  this  contention  the  general  and  well-established  rule 
that  when  property  is  described  as  bounded  upon  a  street  an  easement 
for  street  purposes  is  impliedly  created  by  the  grantor  in  favor  of  the 
grantee  over  the  designated  street,  whether  then  actually  existing  as 
a  street,  or  merely  indicated  as  intended  to  be  used  as  a  street.  While 
this  rule  is  one  which  is  generally  applied,  it  is  not  inflexible  or  uni- 
versal. The  question  whether  or  not  a  grantor  conveying  property 
bounded  upon  a  street  grants  easements  therein  is  one  of  intention,  to 
be  ascertained  not  from  the  description  of  the  property  alone,  but  also 
from  the  condition  of  affairs  as  they  visibly  exist  when  the  convey- 
ance is  executed.  The  question  in  each  case  is  whether  the  reference 
to  the  street  or  avenue  was  made  only  for  the  purposes  of  identifica- 
tion and  location,"  or  with  the  design  to  include  street  easements  in 
the  conveyance.  Matter  of  Brook  Ave.,  40  App.  Div.  522,  58  N.  Y. 
Supp.  163,  affirmed  on  opinion  below  161  N.  Y.  622,  55  N.  E.  1093; 
Matter  of  116th  Street,  1  App.  Div.  436,  37  N.  Y.  Supp.  508.  In  the 
present  case,  when  the  conveyance  to  appellants  was  made,  Fifth  ave- 
nue had  been  legally  discontinued  by  the  municipal  authorities,  and 
could  not  again  be  opened  and  used  as  a  public  street  without  most 
improbable  action  by  such  authorities.  The  bed  of  Fifth  avenue  in 
front  of  the  premises  conveyed  had  been  inclosed,  and  openly  and 
notoriously  applied  for  several  years  to  uses  quite  inconsistent  with 
its  use  as  a  highway,  and  the  appellants  themselves  had  applied  to  a 
like  inconsistent  use  a  part  of  the  bed  of  Fifth  avenue  lying  in  front 
of  and  adjoining  the  lot  owned  by  them.  Upon  a  very  similar  state 
of  facts,  when,  after  a  statutory  closing  of  a  highway,  an  owner  of 
premises  abutting  thereon  conveyed  them,  bounding  the  land  conveyed 
by  the  discontinued  highway,  the  Court  of  Appeals  said : 

''Merely  bounding  premises  by  a  public  highway  for  purposes  of  descrip- 
tion, and  when  it  Is  referred  to  as  any  fixed  mark  or  monument  might  be,  is 
very  different  from  selling  by  reference  to  a  map  or  plan  on  which  the  grantor 
has  laid  out  streets,  and  made  a  dedication  and  exposed  himself  to  the  equi- 
ties of  an  estoppel ;  and  then  the  road  was  in  fact  closed  when  tlie  deed  was 
made  to  Brennan,  who  Itnew  or  was  bound  to  know  that  the  public  highway 
no  longer  existed,  and  must  be  presumed  to  have  bought  and  fixed  his  price 
to  Tlew  of  that  fact"    King  ▼.  Mayor,  etc.,  102  N.  Y.  171-175,  6  N.  E.  395. 

Under  all  the  circumstances  of  this  case  we  are  of  the  opinion  that 
the  reference  to  Fifth  avenue  in  the  deed  from  Swain  to  the  appel- 
lants was  merely  made  as  to  a  convenient  monument,  and  that  it  was 
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not  intended  by  the  grantor,  nor  understood  by  the  grantee,  that  ease- 
ments for  street  purposes  were  included  in  and  re-created  by  the  con- 
veyance. 

It  follows  that  the  judgments  appealed  from  were  right  and  must 
be  affirmed,  with  costs.    All  concur. 


DEMUTH  T.  KEMP. 
(Supreme  Court,  Appellate  Division,  First  Department    February  19,  1909.) 

EzBoxTTioir  (§  41*) — ^PaoPEBTT  Subjboiv-Tbust  Fund— Inooicb— Statutss. 

Laws  1903,  p.  1071,  c.  461,  as  amended  by  Laws  1905,  p.  870,  c.  175, 
amending  Oode  Civ.  Proc  |  1891,  so  as  to  authorize  an  execution  under 
certain  circumstances  to  be  levied  on  the  Income  of  a  trust  fund  to 
which  the  judgment  debtor  was  entitled,  was  not  retroactive,  and  had 
no  application  to  the  Income  of  a  trust  created  by  a  will  probated  In 
December,  1893. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  t  94 ;  Dea  Dig. 
I  41.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jeannette  Demuth  against  George  Kemp.  From  an  or- 
der denying  defendant's  motion  to  vacate  an  or^er  directing  the  is- 
suance of  an  execution  against  a  trust  fund,  to  which  defendant  was 
entitled  to  the  income,  he  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

R.  M.  Farries,  for  appellant. 
L.  Alexander,  for  respondent. 

McLaughlin,  J.  The  defendant  appeals  from  an  order  denying 
his  application  to  vacate  and  set  aside  an  order,  made  ex  parte,  direct- 
ing an  execution  to  issue,  pursuant  to  section  1391  of  the  Code  of 
Civil  Procedure,  against  10  per  cent,  of  the  income  derived  from  a 
trust  created  for  his  benefit  by  the  will  of  his  father. 

The  affidavit,  on  which  the  order  directing  the  issuance  of  the  ex- 
ecution was  granted,  alleges  that  the  plaintiff  recovered  a  judgment 
on  the  14th  of  May,  1902 ;  that  execution  was  issued  thereon,  which 
was  returned  unsatisfied;  that  the  father  of  the  judgment  debtor  died 
on  the  23d  of  November,  1893,  leaving  a  last  will  and  testament  and 
codicil  thereto,  which  were  duly  probated  on  the  27th  of  December, 
1893,  and  by  the  will  and  codicil  the  testator  gave  to  his  executors 
in  trust  $150,000,  to  collect  and  receive  the  income  therefrom,  and, 
after  paying  the  expenses  connected  with  the  care  and  management  of 
the  trust  estate,  to  apply  the  balance  to  the  use  of  the  appellant  here- 
in; that  thereafter  the  New  York  Life  Insurance  &  Trust  Company 
became,  and  is  now,  the  trustee  of  said  trust  fund;  and  that  there 
is  now  due,  or  hereafter  will  become  due,  to  the  defendant,  from  the 
trustee,  an  amount  exceeding  the  sum  of  $12  per  week,  viz.,  the 
sum  of  $125  per  week.    Upon  this  affidavit  an  order  was  made  di- 

•For  oUi«r  gmm  im  lame  topic  ft  |  mtticbbb  in  D«c.  ft  Am.  Dlsi.  1907  to  dato^  ft  Rop'r  Zn4«sM 
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recting  the  issuance  of  an  execution  to  the  sheriff  of  the  county  of 
New  York,  commanding  him  to  levy  and  collect  the  plaintiff's  judg- 
ment out  of  10  per  cent,  of  the  income  derived  from  such  trust  es- 
tate in  the  hands  of  the  insurance  and  trust  company.  A  motion  was 
thereafter  made  by  the  defendant  to  vacate  such  order,  which  was 
denied,  and  defendant  appeals. 

A  question  similar  to  the  one  presented  by  the  appeal  has  already 
been  passed  upon  by  this  court  in  King  v.  Irving,  103  App.  Div.  420, 
92  N.  Y.  Supp.  1094,  and  Sloane  v.  Tiffany,  103  App.  Div.  640,  93 
N.  Y,  Supp.  149 ;   and  it  was  held  that  section  1391  of  the  Code  of 
Civil  Procedure,  as  amended  by  chapter  461,  p.  1071,  of  the  laws 
of  1903,  is  not  retroactive.    And  the  Second  Department,  following 
these  decisions,  held  in  Ringe  v.  Mortimer,  116  App.  Div.  722,  101 
N.  Y.  Supp.  1110,  that  this  section  of  the  act,  as  amended  by  chap- 
ter 175,  -p.  370,  of  the  Laws  of  1905,  did  not  have  a  retroactive 
effect.     Since  these  decisions,  the  section  was  further  amended  by 
chapter  148,  p.  433,  of  the  Laws  of  1908,  which  took  effect  Sep- 
tember 1st  of  that  year.    This  amendment,  however,  is  immaterial, 
and  in  no  way  impairs  the  decisions  theretofore  made  under  the 
section.     The  trust  created  bjr  the  will  of  the  defendant's  father 
took  effect  upon  his  death,  which  occurred  on  the  23d  of  November, 
1893.    It  was  a  valid  trust,  and  he  directed  that  the  income  from  the 
trust  fund  should  be  paid  to  his  son.     Being  a  valid  trust,  he  had  a 
right  to  direct  to  whom  the  income  should  be  paid,  and  the  Legis- 
lature had  no  power  to  change  it,  or  direct  that  payment  should  be 
made  to  any  other  person.    A  statute  is  not  to  be  construed  so  as  to 
have  a  retroactive  effect,  unless  its  terms  require  that  it  should  be  so 
construed.    New  York  &  Oswego  M.  R.  R.  Co.  v.  Vanhom,  57  N. 
Y.  473 ;  Bottjer  v.  Supreme  Council,  78  App.  Div.  546,  75  N.  Y.  Suppi. 
805,  79  N.  Y.  Supp.  684.    There  is  nothing  in  this  statute  indicating 
that  the  Legislature  intended  it  should  apply  to  a  trust  created  and 
which  became  effective  prior  to  the  passage  of  the  act;   and,  if  such 
were  the  intent,  the  statute,  in  my  opinion,  would  be  unconstitutional, 
inasmuch  as  it  would  destroy  at  the  time  of  its  passage  existing  prop- 
erty rights,  and  this  the  Legislature  does  not  have  the  power  to  do. 

The  order  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 


BOHLINQ  V.  BBONSON. 

(Supreme  Court,  AppeUate  Division,  First  Department    February  19,  19CI9.) 

DncoYSBT  d  42*) — ^PuaimvT's  Whebeabottts— Obuqatior  of  Atfobnet  to 
Disclose. 

Defendant  is  entitled  to  an  order  requiring  plaintifl's  attorney  to  dls- 
dose  plaintifl's  present  address  before  defendant  can  be  compelled  to  try 
the  action. 

TEd.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  §  55;  Dec.  Dig. 
f  42.*] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  John  P.  Bohling  against  Sara  G.  Bronson.  From  an 
order  denying  defendant's  motion  requiring  plaintiff's  attorney  to 
furnish  plaintiff's  present  address,  defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

D.  K.  Jay,  for  appellant. 

T.  H.  Friend,  for  respondent. 

PER  CURIAM.  We  think  the  defendant  was  entitled  to  informa- 
tion as  to  the  present  whereabouts  of  the  plaintiff  before  she  should 
be  compelled  to  try  the  action. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  requiring  the  plaintiff's  attorney  to  inform 
the  defendant's  attorney  as  to  the  present  address  of  the .  plaintiff . 
All  proceedings  on  the  part  of  the  plaintiff  are  stayed  until  20  days 
afler  such  information  is  given. 


MULLBNY  V.  MCDONALD  et  al. 
(Supreme  Court  Appellate  Division,  First  Department    February  19,  1900.) 

Masteb  and  Servant  (§  278*) — Injuries  to  Servant^Negliqence— Evidence. 

Where  an  employ^  sues  for  Injuries  caused  by  being  hit  by  a  brick  fall- 
ing from  a  floor  above  in  a  building  where  he  was  at  work,  he  must 
show  what  caused  it  to  fall,  that  bricks  had  fallen  before,  and  that  de- 
fendant had  notice. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  t  955 ; 
Dec.  Dig.  t  27a*] 

Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  for  personal  injuries  by  William  Mulleny  against  Ranald 
H.  McDonald  and  another,  copartners,  doing  business  under  the  firm 
name  of  Ranald  H.  McDonald  &  Co.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  Mc- 
LAUGHUN,  CLARKE,  and  HOUGHTON,  JJ. 

Frank  Verner  Johnson  (Louis  Cohn,  of  counsel),  for  appellants. 
Thomas  J.  O'Neill  (Andrew  Byrne,  of  counsel),  for  respondent. 

CLARKE,  J.  The  plaintiff  was  employed  by  defendants  as  a  labor- 
er in  a  building  which  was  being  remodeled.  The  defendants  were 
the  general  contractors.  There  were  two  separate  contractors  work- 
ing on  the  building.  Frank  M.  Tench  &  Co.  were  doing  the  iron  work, 
and  Edward  F.  Roach  the  bricklaying  and  mason  work.  It  was  a  loft 
building.  The  old  side  walls  remained  up.  The  bricklayers  were 
cutting  out  what  were  called  "chasers"  in  the  walls,  about  16  inches 
wide  and  about  12  inches  deep,  to  set  the  steel  columns  in  to  carry 
the  floor  beams.    The  defendants  cleaned  away  the  dirt,  handled  the 

*For  other  caaes  see  taniA  topic  ft  8  numbbr  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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lamber,  and  did  all  the  carpenter  work  upon  the  building.  The  plain- 
tiff, a  direct  employe  of  the  defendants,  had  been  working  upon  the 
building  two  weeks  at  the  time  of  the  accident.  He  was  engaged  with 
other  men  in  unloading  a  load  of  lumber,  and  with  another  man  had 
just  carried  in  a  beam  from  the  street,  on  the  first  floor,  level  with 
the  sidewalk.  As  he  was  going  out  for  another  beam,  and  about 
10  yards  from  the  front,  he  was  struck  upon  the  shoulder  with  what 
is  described  as  a  "clodded  brick" — ^that  is,  a  brick  with  mortar  attach- 
ed to  it — ^which  fell  from  the  floor  above,  and  suffered  a  dislocation 
of  the  shoulder  and  two  fractured  ribs.  This  action  is  under  the  com- 
mon law.    The  learned  court  charged  the  jury,  inter  alia,  as  follows : 

"It  appears  from  the  testimony  here  that  there  were  other  contractors  up- 
on the  work  on  that  building,  and  if  you,  gentlemen,  are  not  satisfied  that  this 
accident  happened  as  the  result  of  the  negligence  of  this  defendant,  then  the 
Terdict  of  the  Jury  should  be  for  the  defendant  If  this  accident  happened 
throng  the  negligence  of  any  other  contractor,  his  agents  or  servants,  who 
are  engaged  in  working  upon  that  buUding,  then  this  defendant  cannot  be 
held  liable  for  the  negligence  of  those  contractors,  their  agents  or  servants.  If 
this  accident  happened  through  the  negligence  of  a  fellow  servant  or  cowork- 
man  of  this  plaintiff— that  is,  through  the  negligence  of  some  agent  or  serv- 
ant who  was  employed  by  this  defendant — ^then  under  the  law  the  verdict  of 
the  Jury  should  be  for  the  defendant.  This  plaintiff,  in  engaging  In  work  of 
ttiis  character,  assumed  the  risks  ^at  were  ordinarily  incident  to  work  of 
that  kind,  and  if  he  suffered  injury  as  the  result  of  such  a  risk  as  was  inci- 
dent to  the  business,  and  only  because  of  such  a  risk,  then  the  verdict  of  tlie 
jary  should  be  for  the  defendant  The  claim  here  that  the  plaintiff  seeks  to 
sustain  is  based,  as  I  said,  upon  the  ground  that  this  defendant  failed  to  pro- 
vide him  with  a  reasonably  safe  place  in  which  to  discharge  his  work.  •  *  * 
It  is  for  you  to  determine  whether  or  not  this  defendant  omitted  to  exercise 
that  degree  of  care  and  prudence  in  providing  a  safe  place  for  his  employ^  to 
work  which  ordinary  prudence  and  caution  requires  him  to  exercise." 

The  defendants  excepted  to  the  submission  to  the  jury  whether  or 
not  defendants  furnished  a  safe  place  for  the  plaintiff  to  work,  and 
again  asked  the  court  to  charge  that,  if  the  negligent  act  of  any  of 
the  employes  of  the  defendants  caused  the  brick  to  fall,  the  ver- 
dict must  be  for  the  defendant,  and  the  court  so  charged.  There  is 
no  proof  of  who  dropped  the  brick.  The  defendants  gave  evidence 
tending  to  show  that  the  people  on  the  floor  above  were  all  employes 
of  the  ma^on.  The  plaintiff  undertook  to  show  that  everybody  in 
the  building  was  an  employe  of  the  defendants;  but  under  the  law 
of  the  case,  as  laid  down  by  the  court,  the  jury  had  no  right  to  in- 
fer that  the  defendants  were  liable  from  the  mere  fact  that  the  brick 
fell  and  struck  the  plaintiff.  The  court  also  charged  that,  whether 
the  brick  was  dropped  by  an  employe  of  an  independent  contractor  or 
by  a  fellow  workman,  the  defendants  were  not  responsible.  There  was 
a  failure  to  prove  by  whom  it  was  dropped,  what  particular  work  was 
going  on  when  it  was  dropped,  or  where  it  fell  from,  except  that  it 
fell  from  the  floor  above. 

The  sole  ground  for  recovery,  as  sent  to  the  jury,  was  the  obligation 
to  furnish  a  safe  place.    Plaintiff's  witness  Cox  testified : 

"That  clodded  brick  fell  from  the  floor  above.  There  was  double  scaffolding 
at  the  time  on  the  floor  above.  •  *  *  This  floor,  from  which  this  brick  fell 
on  the  plaintiff,  was  covered  so  that  it  was  safe  for  pedestrians  to  walk  on ; 
but  there  were  openings  in  it,  and  on  the  tioor  of  the  building,  or  at  least  in 
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the  front  of  the  epaoa  that  they  bad  Ranked  tai»  there  waa  noOiliig  on  the 
front  of  It- 
He  was  asked: 

"Is  there  any  method  ordinarfly  emplojed  In  the  boslneeB  to  pzerent  tilie 
falling  of  bride  from  such  floors  while  wortc  is  being  done?^ 

This  was  objected  to,  and  the  objection  overruled,  and  he  answered : 

'^Yes ;  the  method  I  know,  and  that  I  hare  seen  always  need,  was  to  sheath 
it  properly  over,  so  that  there  would  not  be  space  for  anything  to  fall  down ; 
and  on  scaffold  work  th^  goierally  pnt  something  in  front,  when  there  is  too 
mnch  stnff,  for  to  prevent  the  fkUIng  over  of  the  over  amoont  that  is  on  the 
scaffolding— to  pnt  a  board  or  plank  on  the  ledgeway  to  prevoit  the  falling 
over  of  the  material,  and  when  it  wonld  come  to  the  plank  ledgeway,  of  course, 
that  wonld  hold  it  There  was  no  snch  thing  here^  I  do  not  know  who  waa 
handling  this  brick  at  the  time  when  one  of  than  fell  on  the  plaintiff.  •  •  • 
There  were  two  side  walls  that  were  not  torn  down.  Yon  might  call  it  an 
overhaul  job.  The  walls  were  not  disturbed.  They  were  cutting  out  brick  and 
mortar.  I  mean  the  briddayers  and  laborers.  Both  parts  of  the  trade  were 
working  there.  *  *  *  I  know  Mr.  Roadi,  who  was  on  that  job.  I  believe 
he  had  charge  of  the  bricklayers.  *  *  *  Q.  nien  this  building  was  not 
the  kind  of  building  that  you  say  you  had  seen  sheathing  and  so  forth  used  in? 
A.  Certainly  it  was  the  same  with  regard  to  sheathing.  You  iiave  to  protect 
it,  no  matter  what  building  you  work  in.  By  sheathing  I  don't  mean  flooring, 
but  for  to  have  it  safe,  so  that  brick  or  ffny  other  material  won't  fall  down. 
Yon  wonld  not  have  to  make  a  floor  brick  tight  A  brick  is  4  inches  any  way 
you  take  it,  or  8%  inches.  In  my  16  years  of  experience  I  have  not  seen  all 
floors  covered  so  that  it  would  have  been  impossible  for  anybody  to  knock  a 
brick  from  an  upper  floor  to  a  lower  one.  I  have  seen  th^n  hurt  in  other 
buildings,  just  in  the  same  way,  where  it  was  not  protected.  I  have  seen 
quite  a  number  that  were  not  protected.  The  majority  of  them  was  protected ; 
precaution  taken.  It  would  have  been  possible  to  so  cover  up  the  floor  above 
Mr.  Mulleny  that  a  brick  could  not  have  fallen  through  it  if  they  had  only 
tried  to  cover  it  up  that  way.  They  could  make  space  in  that  between,  so 
that  a  brick  would  not  fall ;  *  *  *  so  that  there  could  not  be  a  space  of 
more  than  the  width  of  the  brick,  making  it  4  inches  apart  I  have  seen 
builders  in  that  sort  of  business  in  putting  up  buildings  in  this  dty  do  that 
The  custom  is  to  safely  protect  it  The  usual  custom  is  to  protect  safely  and 
give  instructions  about  having  it  safe.  By  the  Oourt:  But  he  wants  to  know 
whether  the  usual  custom  is  such  that  if  complied  with,  it  would  prevent 
.  the  falling  of  a  brick?  A.  That  is  what  I  mean  to  say.  I  do  not  believe  that 
there  is  any  of  them  so  safely  protected  that  a  brick  could  not  drop  through. 
I  could  not  say  I  ever  did  see  one  that  you  would  not  get  roon\  for  a  bride 
to  drop  through.  I  mean  to  say  that  it  would  have  been  possible,  perhaps,  to 
have  prevented  the  falling  of  this  brick.  If  there  had  been  a  space  anywhera 
of  4  Inches  on  this  floor  above,  it  would  have  been  possible  for  a  brick  to  go 
through  that  space,  if  somebody  had  started  the  brick  in  motion.  •  •  • 
There  was  only  one  floor  at  the  time  ready,  one  floor  above  the  entrance  floor. 
It  was  on  the  entrance  floor  that  this  man  was  struck.  Men  were  working  on- 
ly on  that  floor  above;  that  Is  all.  They  were  cutting  out  The  iron  girders 
came  in  two  e^>arate  lengths.  You  could  not  erect  one  story  until  you  got 
the  place  for  two  cut  out  They  were  working  the  iron  up.  They  were  work- 
ing a  story.  They  were  cutting  out  They  had  scaffolds  built  on  top  of  this 
floor.  They  had  two  pair  of  scaffolds.  They  had  to  cut  out  this  chaser  in  the 
wall,  and,  when  they  cut  so  high  on  one  scaffold,  they  would  arrange  another 
scaffold  on  top  of  that  so  that  it  would  reach  up  to  where  they  were  working. 
About  a  story  and  a  half  was  the  highest  point  at  that  time  that  they  were 
working  on.  There  was  only  one  floor,  or  the  beams  were  one  floor  between  the 
point  where  these  men  were  working  and  the  point  where  tills  man  was  struck. 
•  *  *  I  know  the  condition  this  floor  above  was  in  at  the  time  this  accident 
happened.  It  had  been  in  the  same  condition  before  that  pretty  near  two 
weeks ;  and  during  that  time  the  men  were  going  in  and  out  around  it" 
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Lenox  testified  for  the  defendant: 

''I  am  familiar  with  the  condition  of  that  floor  at  the  time  of  this  occur- 
rence. *  *  *  In  the  Betting  of  the  Iron  we  had  to  have  a  lot  of  three-inch 
beams  spread  over  the  Iron  beams  on  that  tier  to  receiye  another  iron,  and 
those  beams  were  spread  out ;  and  along  the  walls,  where  Mr.  Boach  was  cut- 
ting out  the  brickwork,  there  were  two-Inch  planks  running  this  way  (Indi- 
eating),  to  catch  the  brick  as  they  came  down.  ThAt  floor  was  pretty  well 
covered  over.  Of  course,  there  was  some  Iron  laying  on  there,  too.  I  suppose 
in  the  neighborhood  of  between  15  and  20  men  were  working  above  the  floor 
where  this  man  was  struck,  at  the  time  he  wa^  struck.  None  of  the  defendant 
McDonald's  men  were  working  on  that  floor  at  the  time.  McDonald  had 
nothing  to  do  with  the  brickwork  and  the  masonry,  or  with  the  iron  work,  or 
with  the  Bhonng.** 

To  sustain  this  judgment  it  must  be  held  that  it  is  the  duty  of  the 
general  contractor,  when  a  building  is  in  process  of  reconstruction,  so 
that  the  walls  have  to  be  dug  out  on  the  side  to  insert  the  iron  for 
a  story  and  a  half  at  a  time,  to  make  each  floor  brick  tight  as  the 
work  goes  up.  As  plaintiff  was  hit  by  a  "clodded  brick,"  consisting  of 
a  hrid^  and  a  half  attached  to  each  other  by  mortar,  the  assumption 
is  fair  that  it  had  been  dug  out  of  the  wSll  in  the  process  of  cutting 
out  what  were  called  the  "dhasers"  for  the  steel  columns  to  be  in- 
serted in.  But  whether  it  had  just  then  been  cut  out,  or  whether  it 
lay  upon  the  scaffolding  and  was  knocked  off,  or  upon  the  floor  and 
kicked  off,  there  was  no  proof  at  all.  Haintiff  has  recovered  judg- 
ment without  proof  that  bricks  had  fallen  previously,  without  proof 
of  notice  to  the  defendants,  upon  the  bare  fact  that  the  brick  fell, 
and  upon  proof  of  the  conditions  surrounding  the  construction,  as 
obvious  to  the  plaintiff  as  to  the  defendants,  for  he  testified : 

**I  had  worked  there  for  two  weeks.  •  *  *  It  is  not  the  flrst  day  I  saw 
that  floor,  or  what  was  above  it  •  •  •  The  floor  above  me  was  not  pret- 
ty weU  covered  in.  There  was  some  beams  on  it,  not  what  you  would  say  cov- 
ered over,  niere  was  planks  here  and  there.  Thtit  condition  existed  all  the 
time  there  while  I  was  there.  I  saw  that  from  the  flrst  time  I  went  there,  two 
weeks  before  this  occurrence." 

It  would  seem  that  to  oblige  contractors  under  all  circumstances, 
to  construct  a  brick-tight  floor  would  make  building  operations  im- 
possible, and  to  allow  a  recovery  in  the  case  at  bar  would  be  to  hold 
the  defendants  to  the  liability  of  an  insurer.  We  do  not  think  the 
plaintiff  made  out  a  case. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 

PATTERSON,  P.  J.,  and  McLAUGHLIN  and  HOUGHTON,  JJ., 
concur.    INGRAHAM,  J.,  dissents. 
115N.Y.a— s 
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ELBOTRO-TINT  ENGRAVING  CO.  ▼.  AMERICAN  HANDKERCHIEF  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    February  19,  1909.) 

1.  Sales  ({  261*) — ^Wabbantt— Wobds  of  Desceiptiow. 

Mere  words  of  description,  in  an  executory  contract  for  the  sale  of 
pictures,  to  the  tf  ect  that  the  work  would  be  flrst-class  in  every  particu- 
lar and  up  to  the  proofs  submitted,  did  not  amount  to  a  warranty,  for 
breach  of  which  the  buyer  could  recover,  after  acceptance  of  the  goods 
containing  defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  730;  Dec  Dig. 
$  261.*] 

2,  EVIDEN(S  ({  85*) — ^JUDICIAL  NOTIOB— FOBEJGN  LiAW. 

The  courts  cannot  take  judicial  notice  of  the  laws  of  a  foreign  state, 
which,  if  relied  on,  must  be  both  pleaded  and  proved. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  f  51;  Dec.  Dig. 
«  35.*] 

8.  Pleading  (|  849*)-^xjdoment  on  Pleadings— Admission  bt  Pleadings- 
Part  OF  Demand. 

Code  Civ.  Proc.  |  511,  .declares  that,  where  the  answer  admits  a  part 
of  plaintlff*s  claim,  the  court,  on  plalntlfTs  motion,  may  order  the  action 
to  be  severed,  and  may  give  pialntiff  Judgm^t  for  the  amount  admitted, 
with  the  right  at  plaintiff's  election  to  continue  the  action  for  the  re- 
mainder of  the  claim ;  and  section  547  (Laws  1908,  p.  462,  c.  106),  declares 
that,  if  either  party  is  entitled  to  judgment  on  the  pleadings,  the  court 
at  any  time,  without  Issue  joined,  may  give  judgment  accordingly.  Held 
that,  where  no  defense  was  set  up  in  an  action  for  breach  of  a  contract 
for  the  purchase  of  certain  pictures  which  would  relieve  defendant  from 
liability  for  the  pictures  which  had  been  delivered,  plaintiff  was  entitled 
to  a  severance  of  the  cause  of  action  and  a  judgment  on  the  pleadings  for 
the  amount  due  for  such  pictures,  with  a  continuance  of  the  action  as  to 
the  balance. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  }  1068;  Dec  Dig. 
i  349.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Electro-Tint  Engraving  Company  against  the  Amer- 
ican Handkerchief  Company.  Froan  an  order  of  the  Special  Term, 
denying  a  motion  to  sever  and  for  judgment,  plaintiff  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Goodale  &  Hanson  (E.  C.  Crowley,  of  counsel),  for  appellant.  . 
Thomas  Conyngton,  for  respondent. 

CLARKE,  J.  Plaintiff  moved  at  Special  Term,  Part  1,  for  an  or- 
der granting  judgment  for  the  sum  of  $4,078.89,  with  interest  from 
December  1,  1907,  and  also  for  the  sum  of  $2,851.16,  with  interest 
from  January  1,  1908,  admitted  by  the  answer  to  be  due  to  the  plain- 
tiff, and  directing  that  the  action  be  severed,  and  that  it  be  continued 
as  to  the  remainder  of  the  claim  set  up  in  the  complaint,  with  a  like 
effect  as  to  all  subsequent  proceedings  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim.  The  motion  was  denied,  and 
from  the  order  entered  thereon  this  appeal  is  taken. 

*For  other  cflses  see  same  topic  ft  §  numbeK  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  complaint  alleges  that  on  or  about  the  25th  day  of  July,  1907, 
the  plaintiff  and  defendant,  at  Philadelphia,  entered  into  a  contract 
whereby  the  plaintiff  agreed  to  furnish  the  defendant  3,000,000  three- 
colored  process  pictures,  and  the  defendant  agreed  to  pay  the  plaintiff 
for  the  same  according  to  the  conditions  set  forth  in  exhibits  an- 
nexed to  the  complaint  and  made  a  part  thereof.  In  the  first  of  these 
letters  defendant  wrote: 

"Kindly  accept  our  order  for  3,000,000  three-colored  process  pictures  under 
the  following  conditions:  ♦  ♦  ♦  That  the  3,000,000  pictures  will  be  divided 
equally  into  nine  subjects.  •  •  •  Proofs  are  to  be  furnished  us  for  our  ap- 
proval before  the  actual  work  of  printing  is  begun.  That  the  delivery  shall 
be  as  follows:  Two  million  to  be  delivered  during  September,  October,  Novem- 
ber, and  December,  1907,  at  a  rate  of  500,000  each  month,  and  at  a  rate  of 
not  less  than  100,000  per  week.  That  the  remaining  1,000,000  pictures  are  to 
be  ordered  out  by  January  31,  1908.  That,  if  we  see  fit,  the  delivery  of  the 
pictures  can  be  changed,  and  the  entire  3,000,000  ordered  out  by  December  31, 
1907,  instead  of  January  31.  1908.  ♦  •  •  That  the  price  of  the  first  500,000 
pictures  is  to  be  $6.10  per  M.,  and  the  price  for  the  remaining  2,500,000 
pictures  is  to  be  $5.50,  both  prices  f.  o.  b.  Philadelphia.  That  the  work  is  to 
be  flrst-class  in  every  particular  and  to  be  up  to  proofs  approved  by  us." 

To  which  the  plaintiff  answered : 

•*It  gives  us  great  pleasure  to  acknowledge  your  valued  favor  of  the  24th 
inst.,  containing  order  for  3,000,000  pictures.  The  conditions  named  therein 
are  entirely  satisfactory  to  us,  except  that  you  mention  trichromatic  paper. 
We  do  not  intend  to  use  trichromatic  paper,  except  on  the  first  edition  of 
500,000.  We  have  arranged  for  a  paper  that  will  be,  if  anything,  superior  to 
the  trichromatic.  •  •  •  We  know  that  this  will  be  entirely  satisfactory  to 
yon,  as  you  are  only  interested  in  the  finished  product,  which  we  will  uni- 
formly maintain.    •    •    •    Thanking  you  for  the  order,"  etc 

Plaintiff  wrote  another  letter  the  same  day: 

•*We  haven't  mentioned  the  question  of  terms  on  the  order  for  the  3,000,000 
pictures,  but  wish  to  say  that  our  idea  of  payment  would  be  that  you  send  us 
a  check  each  month  on  receipt  of  each  month's  lot  of  pictures,  the  entire  or- 
der to  be  paid  on  or  before  January  31, 1908." 

To  which  the  defendant  answered : 

''We  have  your  letter  •  •  •  accepting  our  order  for  3,000,000  pictures. 
We  note  your  exception  in  reference  to  trichromatic  paper,  and  would  state 
that  as  long  as  the  paper 'used  is  equally  as  good  as  trichromatic  it  wUl  be 
satisfactory.  ♦  ♦  ♦  In  reference  to  the  terms  stated  in  your  letter,  we  un- 
derstand them  as  follows:  That  whereas  there  will  be  three  or  four  shipments 
eadi  month  of  pictures,  that  the  total  number  of  pictures  received  during  that 
month  are  to  be  paid  for  before  the  end  of  each  month ;  that  is,  that  pictures 
received  each  month  are  to  be  paid  for  before  the  expiration  of  said  month. 
The  terms  as  above  stated  are  perfectly  satisfactory  to  us." 

The  complaint  proceeds  to  state  that  the  plaintiff  in  all  respects  duly 
performed  all  the  conditions  of  said  contract  on  plaintiff's  part  until 
the  9th  day  of  January,  1908,  when  the  defendant  refused  to  pay  the 
plaintiff  installments  then  due  for  deliveries  of  pictures  received  by 
defendant  in  November  and  December,  and  further  abandoned  said 
contracts,  and  refused  to  perform  the  same,  and  prevented  the  plain- 
tiff from  continuing  to  perform  the  same  thereafter. 

"Fifth.  That  on  said  9th  day  of  January,  1908,  the  defendant  had  received 
from  the  plaintiff  in  November,  1907,  874,980  pictures,  which  the  plaintiff  had 
delivered  under  said  contract,  and  the  sum  of  $4,812.10  became  due  therefor 
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from  the  defendant  to  the  plalntift  on  the  Ist  day  of  December,  1907,  which 
sum  has  not  been  paid,  except  $733.21  thereof.  That  on  said  0th  day  of  Jan- 
uary, 1008,  the  defendant  had  received  from  the  plaintiff  In  December,  1907, 
518,400  pictures,  which  the  plaintiff  had  delivered  under  said  contract,  and 
the  sum  of  $2,851.16  became  due  therefor  from  the  defendant  to  the  plaintiiC 
on  the  1st  day  of  January,  1008,  which  sum  has  not  been  paid,  nor  any  part 
thereof." 

It  is  for  thesfe  two  sums  so  alleged  to  be  due  that  the  plaintiff  asked 
judgment  for  on  this  motion.  The  complaint  further  alleged  that  it 
had  expended,  in  preparine  to  furnish  728,000  pictures  in  January, 
$2,779,  and  that  by  the  refusal  of  the  defendant  to  complete  on  its 
part,  and  its  abandonment,  plaintiff  has  lost  the  profit  on  said  num- 
ber of  pictures^  amounting  to  $1,225.  Those  matters  are  not  before 
the  court. 

The  answer  admits  the  allegations  contained  in  the  first,  second,  and 
third  paragraphs  of  the  complaint,  which  are  the  allegations  of  the 
corporate  capacity  of  the  two  parties  and  of  the  making  of  the  con- 
tract and  the  terms  thereof,  and  so  much  of  paragraph  numbered 
"Fifth"  as  contained  in  the  words,  "that  on  said  9th  day  of  January, 
1908,  the  defendant  had  received  from  plaintiff  in  November,  1907, 
874,930  pictures,"  and  "that  on  said  9th  day  of  January,  1908,  the 
defendant  had  received  from  plaintiff  in  December,  1907,  518,400  pic- 
tures," and  the  allegations  of  paragraph  numbered  "Eighth"  con- 
tained in  the  words,  "But  the  defendant  has  refused,  and  still  refuses, 
to  pay  for  the  same."  It  denied  all  the  allegations  contained  in  the 
fourth  paragraph  of  the  complaint,  which  were  that  the  plaintiff  had 
in  all  respects  duly  performed  all  the  conditions  of  the  contract  until 
the  9th  day  of  January,  when  the  defendant  refused  to  pay,  and  aban- 
doned said  contract,  and  refused  to  permit  plaintiff  to  perform,  and 
prevented  plaintiff  from  performing.  It  denied  all  the  allegations 
in  the  fifth  paragraph,  other  than  its  admission  of  the  receipt  of 
the  pictures,  and  it  denied  each  and  every  allegation  in  said  complaint 
contained  which  is  not  herein  specifically  admitted.  For  a  further 
separate  and  distinct  defense,  it  alleges  that  it  has  always  been  ready 
and  willing  to  carry  out  the  contract,  but  that  plaintiff  on  its  part 
has  failed  to  carry  out  its  contract,  and  to  deliver  pictures  of  the 
kind,  quality,  and  condition  specified  in  said  contract,  although  fre- 
quently requested  by  the  defendant  so  to  do;  that  it  notified  the  plain- 
tiff of  its  readiness  to  abide  by  and  go  on  with  said  contract,  as  is 
evidenced  by  the  letter  of  January  1,  1908,  a  copy  of  which  was  at- 
tached.   That  letter  is  as  follows: 

**We  have  fully  decided  that  we  cannot  use  the  pictures  we  have  on  hand 
shipped  by  you  during  the  month  of  December,  and  consequently  hold  same 
subject  to  your  order.  On  the  pictures  shipped  by  you  during  Novemberi  the 
greater  part  of  which  we  used,  we  will  expect  a  satisfactory  settlement  The 
November  pictures  we  used,  because  we  were  practically  compelled  to  do  so 
on  account  of  other  outlays  and  expenditures  of  goods  we  had  incurred  to  be 
used  in  connection  with  the  pictures,  and  which.  If  we  had  not  used  the  pic- 
tures, would  have  been  entire  loss,  because  of  their  special  nature.  We  com- 
plained of  these  November  pictures  at  least  one  dozen  times  to  your  represen- 
tative, and  were  assured  after  each  shipment  that  the  next  would  be  better, 
and  your  representative  told  us  to  go  ahead  and  use  them,  and  that  he  would 
see  us  through  in  the  matter.  Practically  all  of  the  pictures  shipped  during 
November  were  inferior.    A  large  number  were  very  bad,  and  we  lost  a  large 
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amonnt  of  money  through  the  inability  of  onr  agents  to  dispose  of  them. 
The  pictures  that  yon  shipped  daring  December,  while  some  are  better  than 
others,  still  we  bought  these  pictures  in  sets  of  nine,  and  we  cannot  use  them 
excepts  in  sets.  When  we  placed  the  order  for  these  pictures,  we  explained  at 
great  length  the  Importance  of  maintaining  the  quality  of  the  pictures  through- 
out,  and  we  were  assured  by  you  that  the  pictures  would,  if  anything,  get  bet* 
ter  as  you  went  along ;  you  explaining  then  that  after  you  got  them  going  on 
the  presses  the  quality  would  improve.  •  •  •  We  will  said  you  a  check  for 
the  November  account  when  satisfactory  settlement  has  been  made  on  them." 

And  the  answer  proceeds: 

"And  at  various  other  times,  personally  to  the  agent  of  said  plaintiff,  in 
the  city  of  New  Yorlc;  but  said  plaintiff  delivered  none  of  the  728,000  pictures 
that  were  to  have  been  furnished  this  defendant  in  January,  and  has  never  de- 
livered the  same,  or  any  part  thereof. 

"Ninth.  Defendant  admits  that  It  has  received  and  used  the  pictures  fur> 
nished  by  the  plaintiff  under  the  agreement  during  the  month  of  November, 
but  defendant  alleges  that  on  the  receipt  of  said  pictures  it  promptly  notified 
the  plaintiff  and  its  agent  that  said  pictures  so  furnished  were  not  in  accord- 
ance with  the  terms  of  the  agreonent  Thereupon  plaintiff,  through  its  agent, 
instructed  the  defendant  to  use  said  pictures,  and  thereupon  agreed  with  the 
defendant  to  make  good  any  loss  that  defendant  should  sustain  by  reason  of 
the  fact  that  said  pictures  were  not  in  accordance  with  said  contract,  which 
loss  the  plaintiff  has  refused  and  failed  to  make  good  to  this  defendant  up 
to  the  present  time. 

"Tenth.  Defendant  admits  that  it  has  received  the  pictures  furnished  by 
plaintiff  In  December;  but  defendant  alleges  that,  immediately  upon  receipt 
and  examination  thereof,  it  promptly  notified  the  plaintiff  and  its  agent  that 
said  pictures  were  not  in  accordance  with  the  terms  of  the  agreement  and 
were  htid  by  d^endant  subject  to  the  plaintiff's  order.  Plaintiff  thereupon 
offered,  if  defendant  would  pay  in  full  for  the  November  shipment  of  pictures, 
to  take  back  all  of  said  December  pictures  and  cancel  the  agreement  De- 
fendant declined  this  offer,  and  later,  upon  receiving  many  inquiries  for  pic- 
tures, it  used  a  portion  of  the  December  pictures,  sending  same  to  defend- 
ant's agoits,  and  the  remainder,  amounting  to  approximately  onehalf  of  the 
defendant's  shipment,  are  still  held  by  defendant  subject  to  plaintiff's  order." 

Wherefore  it  asked  for  a  dismissal  of  the  complaint. 

It  will  be  noted  that  no  counterclaim  is  set  up,  that  no  amount 
of  damage  by  way  of  offset  is  alleged,  and  that  the  matters  set  forth 
are  not  expressly  stated  to  be  a  partial  defense,  as  required  by  section 
508  of  the  Code  of  Civil  Procedure,  and,  further,  that  the  receipt 
and  use  of  the  entire  November  shipment  is  admitted,  and  that  the  re- 
ceipt of  the  entire  December  shipment  and  the  use  of  approximately 
one-half  thereof  is  admitted.  It  is  not  to  be  questioned,  and  in  fact 
the  respondent  does  not  question,  but  states  in  its  brief: 

'If  this  were  a  contract  made  in  the  state  of  New  York,  the  defendant,  as 
set  forth  in  the  carefully  prepared  opinion  in  Staiger  v.  Soht,  116  App.  Dlv. 
874,  102  N.  Y.  Supp.  842,  affirmed  101  N.  Y.  527,  84  N.  R  1120,  and  other  New 
York  decisions  cited  by  plaintiff,  ♦  •  •  would  have  been  compelled  either 
to  reject  the  pictures  absolutely,  or  pay  the  agreed  price  for  them,  as  in  such 
cases  the  New  York  decisions  do  not  recognize  any  warranty  that  would  sur- 
vive acceptance  and  use." 

In  the  Staiger  Case  Mr.  Justice  Miller  said: 

'^  deduce  firom  the  foregoing  that  the  following  propositions  are  authorl* 
tatively  settled  In  this  state,  viz.:  That  mere  words  of  description  in  an  exec- 
utory contrsiCt  of  sale  do  not  amount  to  a  warranty,  and  that  for  a  variance 
between  the  article  delivered  and  the  article  described  the  remedy  is  for 
breach  of  the  contract  of  sale,  and  does  not  survive  acceptance  of  the  goods 
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where  the  defects  are  patent ;  likewise  that  warranties  which  the  law  Implies 
as  exceptions  to  the  rule  caveat  emptor  do  not  survive  acceptance  where  the 
defects  are  patent,  but  that  in  the  case  of  express  warranties,  whether  the 
Hale  be  executed  or  executory,  retention  of  the  goods  after  opportunity  for 
inspection,  or  even  after  knowledge  of  the  defects,  does  not  bar  an  action  for 
breach  of  warranty." 

But  the  defendant  claims  that,  it  appearing  upon  the  papers  that 
thi^  was  a  Pennsylvania  contract,  because  the  contract  is  admitted 
to  have  been  made  at  Philadelphia  and  the  goods  were  to  be  delivered 
f.  o.  b.  at  Philadelphia,  so  that  both  the  place  of  making  of  the  con- 
tract and  of  the  execution  thereof  was  in  said  state,  the  law  of  Penn- 
sylvania is  to  be  applied;  and  it  claims  that  under  the  law  of  that 
state  the  defendant  could,  at  its  option,  either  reject  the  goods  on  de- 
livery or  accept  and  use  them,  and  in  case  of  acceptance  and  use  would 
only  be  liable  for  their  actual  value,  not  for  the  contract  price.  But 
the  law  of  Pennsylvania  is  not  set  up  or  alluded  to  in  the  answer. 
It  has  been  generally  understood  that,  where  a  party  either  seeks 
to  recover  or  defend  under  a  foreign  law,  such  law  must  be  pleaded 
and  proved  like  any  other  fact,  since  the  court  cannot  take  judicial 
notice  of  the  laws  of  a  foreign  state.  In  Hanley  v.  Donoghue,  116 
U.  S.  1,  6  Sup.  Ct.  242,  29  L.  Ed.  535,  Mr.  Justice  Gray  said: 

"No  court  is  to  be  charge^  with  the  knowledge  of  foreign  laws;  but  they 
are  well  understood  to  be  facts  which  must,  like  other  fact?,  be  proved  before 
they  can  be  received  in  a  court  of  justice.  Talbot  v.  Seeman,  1  Cranch,  1, 
2  L.  Ed.  15;  Church  v.  Hubbart,  2  Cranch,  187,  2  li.  Ed.  24»:  Strother  v.  Lu- 
cas, 6  Pet.  763.  8  L.  Ed.  673 ;  Dainese  v.  Hale,  91  U.  S.  13,  23  L.  Ed.  190.  It 
Is  equally  well  settled  that  the  several  states  of  the  Union  are  to  be  consid- 
ered as  in  this  respect  foreign  to  each  other,  and  that  the  courts  of  one  state 
are  not  presumed  to  know,  and  therefore  not  bound  to  take  judicial  notice  of. 
the  laws  of  another  state" 

As  early  as  Monroe  v.  Douglass,  5  N.  Y.  448,  the  Court  of  Appeals 
said : 

"It  is  a  well-settled  rule,  founded  on  reason  and  authority,  that  the  lex 
fori,  or.  in  other  words,  the  laws  of  the  country  to  whose  courts  a  party  ap- 
peals for  redress,  furnished  in  all  cases,  prima  fade,  the  rule  of  decision ;  and 
if  either  party  wish  the  benefit  of  a  different  rule  of  law,  as,  for  instance,  the 
lex  domicilii,  lex  loci  contractus,  or  lex  loci  rei  sitae,  he  must  aver  and  prove 
it  The  courts  of  a  country  are  presumed  to  be  acquainted  only  with  their 
own  laws.  Those  of  other  countries  are  to  be  averred  and  proved,  like  oth- 
er facts  of  which  courts  do  not  take  judicial  notice ;  and  the  mode  of  proving 
them,  whether  written  or  unwritten,  has  been  long  established." 

Of  the  rule  so  laid  down  this  court  in  Latham  v.  De  Loiselle,  3  App. 
Div.  525,  38  N.  Y.  Supp.  270,  said: 

"Two  propositions  are  included  in  this  rule  proclaimed  in  the  case  cited, 
viz.:  That,  when  the  suitor  Is  properly  in  court  upon  his  contract,  a  remedy 
will  be  afforded  according  to  the  law  of  the  state  of  New  York,  and  the  con- 
tract stipulations  enforced,  unless  a  different  rule  governing  the  contract  is 
made  to  appear ;  and  that,  to  make  it  appear,  it  must  be  set  up  by  the  party 
claiming  advantage  under  It.". 

In  Fidelity  &  Casualty  Co.  v.  Wells,  49  App.  Div.  171,  62  N.  Y. 
Supp.  1066,  this  court  said: 

'  "If.  as  is  claimed  by  the  defendant,  the  law  of  Pennsylvania  differs  in  that 
regard  from  ours,  no  presumption  to  that  effect  exists ;  but  that  law  must  be 
alleged  as  a  fact,  and  until  it  is  so  alleged  and  proven,  we  must  assume  that 
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this  contract,  wherever  made,  Is  to  be  construed  under  the  rules  of  the  com- 
mon law  as  applied  in  the  state  of  New  York.  Monroe  v.  Douglass,  5  N.  Y. 
447." 

In  Stuart  v.  New  York  Herald  Co.,  73  App.  Div.  459,  77  N.  Y. 
Supp.  216,  this  court,  in  reversing  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  for  libel,  said : 

"There  was  error  committed  by  the  court  in  allowing,  over  the  objection  of 
the  defendant,  proof  of  a  New  Jersey  statute  making  adultery  a  crime.  That 
statute  was  not  pleaded.  Adultery  is  not  a  crime  at  common  law,  nor  in  the 
state  of  New  York.  Being  a  crime  in  the  state  of  New  Jersey,  that  should 
have  been  pleaded.'* 

In  Union  National  Bank  v.  Chapman,  169  N.  Y.  538,  62  N.  E.  672, 
57  L.  R.  A.  513,  88  Am.  St.  Rep.  614,  the  rules  were  formulated  as 
to  the  law  applicable  to  the  interpretation  and  the  enforcement  of 
contracts,  and  the  defendant  was  held  not  liable  because  by  the  law 
of  the  state  of  Alabama,  where  she  made  her  contract,  she  had  no 
capacity  to  make  the  contract  in  question.  In  that  case,  as  will  be 
seen  on  the  appeal  upon  the  first  trial,  reported  in  7  App.  Div.  452>  39 
N.  Y.  Supp.  1051,  the  defendant  set  up  three  affirmative  defenses, 
pleading  the  foreign  law.  It  is  apparent,  therefore,  that  in  the  case 
at  bar,  even  if  the  rule  of  law  asserted  obtains  in  Pennsylvania,  it 
is  not  available  in  defense  as  it  is  not  pleaded. 

Section  611  of  the  Code  of  Civil  Procedure  provides  that: 

••Where  the  answer  of  the  defendant  expressly,  or  by  not  denying,  admits  a 
part  of  the  plaintifTs  claim  to  be  just,  the  court,  upon  the  plaintiflP's  motion, 
may,  in  its  discretion,  order  that  the  action  be  severed;  that  a  judgment  be 
entered  for  the  plaintiff  for  the  part  so  admitted;  and,  If  the  plaintiff  so 
elects,  that  the  action  be  continued  with  like  effect  as  to  the  subsequent  pro- 
ceedings as  if  it  had  been  originally  brought  for  the  remainder  of  the  claim." 

Section  547  of  the  same  Code  (Laws  1908,  p.  462,  c.  166),  provides: 

*1f  either  party  is  entitled  to  judgment  upon  the  pleadings,  the  court  may, 
upon  motion,  at  any  time  after  issue  joined,  give  judgment  accordingly." 

As  it  appears  that  the  contract  is  admitted,  and  that  874,930  pic- 
tures had  been  delivered  to  and  used  by  the  defendant  in  the  month 
of  November,  1907,  and  that  $4,812.10  became  due  therefor,  on  the  1st 
of  December,  1907,  of  which  $733.21  had  been  paid,  leaving  a  balance 
of  $4,078.89  due,  and  that  618,400  pictures  had  been  delivered  in 
December,  1907,  approximately  one-half  of  which  had  been  used,  and 
for  which  $2,851.16  became  due  on  the  1st  of  January,  1908,  no  part 
of  which  had  been  paid,  and  as  no  defense  has  been  set  up  in  the  an- 
swer, the  plaintiff  was  entitled  to  an  order  of  severance  and  for  judg- 
ment as  prayed. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs  to 
the  appellant.    All  concur. 
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SCHEFFLER  PRESS  T.  PERLMAN. 
(Supreme  Court,  Appellate  Diylsion,  First  Department    February  19,  1909.) 

1.  Landlord  and  Tenant  (§  125*) — ^Leases— Implied  Wabbantt  or  Fitness. 

On  the  leasing  of  the  first  loft  of  a  building,  though  expressly  recited, 
''to  be  used  and  occupied  for  the  printing  business,"  there  Is  no  im- 
plied warranty  that  it  is  suitable  and  fit  for  the  establishment  of  12 
printing  presses  running  at  high  speed;  but  the  lessee's  rights  in  that 
respect  must  rest  entirely  on  tiie  express  covenant,  as  to  whldi  he  has 
the  burden  of  proTlng  a  breach,  of  the  carrying  capacity  of  the  floor. 

[Ed.  Not& — ^For  otiier  cases,  see  Landlord  and  Tenant,  Cent  Dig.  § 
442;  Dec.  Dig.  i  125.*] 

2.  Landlobd  and  Tenant  (S  48*)— Bbeagh  of  Covenant— Daicagbs. 

For  breach  of  covenant  in  a  lease  of  the  carrying  capacity  of  the 
floor,  in  consequence  of  which  the  lessee  moved  out,  it  is  entitled  as 
damages  to  the  rent  paid  in  advance,  any  particular  expenses  incurred 
in  adapting  its  plant  to  the  place,  and  the  difTerenoe  between  the  rent 
reserved  and  the  actual  rental  value  of  the  place,  but  not  to  the  dif- 
ference between  the  rent  reserved  and  that  paid  for  the  premises  to 
which  it  removed. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Oent  Dig.  i 
116;   Dea  Dig.  i  48.*] 

ft.  Damages  (i  142*) — Speoiai.  Daicages— Pleading. 

Any  special  damages  from  breach  of  the  covenant  in  a  lease  as  to  the 
carrying  capacity  of  the  floor  of  the  leased  premises  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Damages,  Oent  Dig.  i  413;  Dec  Dig. 
i  142.*] 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  the  ScheflBer  Press  against  David  Perlman.  From  a 
judgment  on  a  verdict  for  plaintiflE,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  INGRAHAM,  McI^AUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Jacob  Manheim  (Harry  A.  Gordon,  on  the  brief),  for  appellant. 
Thomas  O'Callaghan  (Charles  G.  Cronin,  of  counsel),  for  respond- 
ent 

CLARKE,  J.  The  complaint  alleges:  That  the  plaintiflf  is  a  cor- 
poration engaged  in  the  general  business  of  printing,  and  that  the 
defendant  was  the  owner  in  fee  of  the  premises  known  as  Nos.  129- 
133  West  Twentieth  street.  That  on  January  11,  1905,  defendant 
leased  to  the  plaintiff  the  first  loft  of  said  building  for  the  term  of 
five  years  at  a  yearly  rental  of  $2,560,  payable  in  equal  monthly  pay- 
ments of  $212.50.    That  the  lease  contained  the  following  covenant: 

''And  it  is  agreed  by  the  said  landlord  that  the  carrying  capacity  of  said 
loft  is  not  less  than  one  hundred  and  seventy  five  pounds  to  the  wiaare  foot" 

That  plaintiflf  took  possession  of  the  premises,  paid  the  rent  for 
three  months  in  advance,  removed  thereto  its  presses  and  madiinery 
necessary  for  the  conduct  of  its  business,  and  remained  in  possession 
up  to  and  including  the  1st  day  of  March,  1905. 

•For  oUier  cues  see  taiQe  topic  &  %  kuubbr  In  Dee.  &  Am.  Diga.  1907  to  date,  ft  Rep'r  Indexes 
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"Sixth.  That  cm  or  about  the  17th  day  of  February,  190S,  the  duly  authoriz- 
ed hispector  of  the  bureau  of  buildings  of  the  city  of  New  Tork,  borough  of 
Manhattan,  aforesaid,  ylsited  said  premises  so  leased  to  and  occupied  by 
this  plaintiff,  and  made  an  Inspection  and  examination  thereof,  and  found  and 
reported  to  said  bureau  that  the  carrying  capacity  of  said  floor  or  loft  so 
leased  to  and  occupied  by  this  plaintiff  was  only  125  pounds  instead  of  175 
pounds,  as  specified  In  said  lease  and  covenanted  by  said  defendant 

"Seventh.  That  thereupon  an  order  was  made  by  the  said  bureau  of  build- 
ings directing  the  removal  of  this  plaintiff  from  the  said  loft  as  aforesaid, 
inasmuch  as  upon  such  inspection  and  examination  it  was  discovered  that  it 
would  be  unsafe  to  human  life  to  longer  allow  the  said  plaintiff  to  occupy  said 
loft,  owing  to  the  InsufQclency  of  the  carrying  capacity  as  aforesaid. 

"Eighth.  That  plaintiff  on  or  about  the  1st  day  of  March,  1905,  was  oblig- 
ed to  and  did  remove  under  the  order  of  the  bureau  of  buildings  aforesaid 
from  said  loft,  and  was  compelled  to  and  did  expend  large  sums  of  money 
in  moving  into  said  loft  and  removing  therefrom,  and  was  greatly  inconveni- 
enced and  annoyed  and  suffered  great  loss  in  its  business  by  and  through  the 
failure  of  the  said  defendant  to  carry  out  the  terms,  conditions  and  covenants 
of  said  lease  as  aforesaid,  to  its  damage  in  the  sum  of  $3,000." 

The  lease  provides : 

^That  the  said  landlord  has  let  unto  the  said  tenant,  and  the  said  tenant 
has  hired  from  the  said  landlord,  the  loft  above  the  store  *  «  «  for  the 
term  conunencing  the  first  day  of  February,  1905,  *  ^  ^  to  be  used  and 
occupied  for  the  printing  business  up<Mi  the  conditions  and  covenants  fol- 
lowing:" 

Then  follows  the  covenants  as  to  rent  and  as  to  the  carrying  ca- 
pacity of  the  floors  as  set  forth  in  the  complaint. 

There  is  no  proof  to  sustain  tlie  allegation  of  the  complaint  that  an 
order  was  made  by  the  bureau  of  building^  directing  the  removal  of 
the  plaintiff  from  the  loft,  as  it  was  discovered  that  it  would  be  un- 
safe to  human  life  to  longer  allow  the  said  plaintiff  to  occupy  the  said 
loft  owing  to  its  insufficiency  of  carrying  capacity.  No  such  order  was 
ever  made.  No  satisfactory  proof  was  offered  that  the  canying  ca- 
pacity of  the  floor  in  question  was  not  175  pounds  to  the  square  foot. 
There  is  proof  that  an  employe  of  the  building  department,  upon 
finding  that  twelve  printing  presses  were  in  process  of  installation,  ob- 
jected that  the  running  of  so  many  presses  would  produce  vibrations, 
and  that  the  building  was  entirely  unfit  for  printing  house  purposes, 
and  he  testified  that,  even  if  the  floor  did  have  the  specified  carrying 
capacity,  his  objection  would  have  been  the  same,  because  the  build- 
ing was  of  a  tenement  house  construction,  and  not  adapted  for  such 
purposes.  "Not  because  the  floor  was  good  for  175  pounds,  or  was 
not  good.  It  is  the  building's  fault;  the  method  of  construction  of 
this  building.  *  *  *  it  was  not  adapted  for  machinery  at  all  of 
any  kind."    The  learned  court  charged: 

**Am  I  read  this  lease,  the  condition  tiiat  the  floor  space  carry  not  less 
than  176  pounds  to  the  square  foot,  taken  in  conjunction  with  the  statement 
of  what  the  business  was  to  be,  enables  me  to  construe  that  Instrument  as 
being  one  under  which  the  landlord  knew,  and  therefore  contracted,  that 
tiie  premises  should  be  fit  for  the  business  of  printing." 

In  Edwards  v.  New  York  &  Hartford  Railroad  Co.,  98  N.  Y.  246, 
50  Am.  Rep.  669,  Judge  Earle,  writing  for  the  court,  said : 

"It  is  a  universal  rule,  to  which  no  exertion  can  be  found  in  any  case  now 
TtgBiiML  as  authority,  that  upon  the  demise  of  real  estate  tiiere  is  no  im- 
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plied  warranty  that  the  property  is  fit  for  occupation  or  soitable  for  the 
use  or  purpose  for  which  it  is  hired.  The  only  implied  warranty  in  such  case 
is  one  of  quiet  enjoyment  In  Jaffe  y.  Harteau,  56  N.  Y.  398,  15  Am.  Rep. 
438,  it  was  held  as  stated  in  the  headnote,  that  a  lessor  of  buildings  in  the 
absence  of  fraud  or  any  agreement  to  that  effect  is  not  liable  to  the  lessee 
or  others  lawfully  upon  the  premises  for  their  condition,  or  that  they  are 
tenantable,  and  may  be  safely  and  conveniently  used  for  the  purposes  for 
which  they  are  apparently  intended." 

In  Franklin  v.  Brown,  118  N.  Y.  110,  23  N.  E.  126,  6  L.  R.  A.  770, 
16  Am.  St.  Rep.  744,  Judge  Vann  said : 

"It  is  not  open  to  discussion  in  this  state  that  a  lease  of  real  property 
only  contains  no  implied  covenant  of  this  character,  and  that  in  the  absence 
of  an  express  covenant,  unless  thete  has  been  fraud,  deceit,  or  wrongdoing 
on  the  part  of  the  landlord,  the  tenant  is  without  remedy  even  if  the  de- 
mised premises  are  unfit  for  occupation." 

He  cited  a  number  of  cases,  among  which  is  O'Brien  v.  Capwell, 
59  Barb.  604,  where  the  court  declared  that: 

"As  between  landlord  and  tenant  *  *  *  where  there  is  no  fraud,  false 
representations,  or  deceit,  and  in  the  absence  of  an  express  warranty  or 
covenant  to  repair,  there  is  no  implied  covenant  that  the  demised  premises 
are  suitable  or  fit  for  occupation,  or  for  the  particular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  in  a  safe  condition  for  use.'' 

The  foregoing  cases  are  cited  and  approved  in  Steefel  v.  Roths- 
child, 179  N.  Y.  273,  72  N.  E.  112. 

It  would  seem,  therefore,  that  the.  recital  in  the  lease  "to  be  used 
and  occupied  for  the  printing  business"  could  not  be  construed  to 
contain  the  implied  warranty  that  the  loft  in  question  was  suitable 
and  fit  for  the  establishment  of  12  printing  presses  running  at  a  high 
rate  of  speed,  but  that  the  plaintiff  must  rely  solely  upon  the  express 
covenant  as  to  the  carrying  capacity  of  the  floor,  and  that  upon  it  must 
rest  the  burden  of  showing  by  competent  proof  a  breach  of  that  cove- 
nant. 

The  court  permitted  the  jury  to  find  as  damages  the  difference 
between  the  rent  reserved  and  the  rent  paid  by  the  plaintiflF  for  the 
premises  to  which  it  removed.  The  premises  in  suit  were  located  on 
Twentieth  street.  The  premises  to  which  plaintiff  removed  were  on 
Bond  street.  The  premises  in  suit  consisted  of  one  loft.  The  prem- 
ises on  Bond  street  consisted  of  a  first  floor  and  basertent.  No  au- 
thority is  cited  to  us  supporting  the  rule  of  damages  laid  down  by 
the  learned  court.  Such  a  rule  would  have  permitted  the  plaintiff 
to  have  leased  extensive  and  expensive  quarters  which  it  regarded 
suitable  to  its  business  anywhere,  and  to  have  charged  the  defend- 
ant with  the  difference.  In  Dodds  v.  Hakes,  114  N.  Y.  260,  21  N. 
E.  398,  it  is  said : 

"The  term  'damages'  Is  one  of  very  broad  meaning,  but  applied  to  contracts 
It  is  limited  to  such  as  may  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties,  and  flow  naturally  from  the  violation  of  the  agreement, 
and  are  certain  in  their  nature,  having  respect  to  the  cause  from  which 
they  proceed,  and  speculative  profits  and  accidental  and  consequential  losses 
are  not  recoverable.  ♦  •  ♦  The  rule  in  all  cases  when  damages  are  claim- 
ed solely  from  the  failure  of  the  lessor  to  give  the  lessee  possession  of  the 
leased  property  is  well  settled,  and  limits  the  plaintiff's  recovery  to  an 
amount  represented  by  the  excess  of  the  actual  rental  value  over  the  rent 
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reaenred  in  the  lease.    Trull  v.  Granger,  8  N.  Y.  116;    Pumpelly  v.  Phelps, 
40  N.  T.  60,  100  Am.  Dec.  463." 

This  rule  is  restated  in  Friedland  v.  Myers,  139  N.  Y.  433,  34 
N.  E.  1055,  with  this  addition : 

**lt  the  property  is  leased  for  a  special  purpose  which  Is  known  to  the 
lessor,  and  poesession  is  refused  because  of  a  prior  lease  to  another  party, 
or  of  other  fault  of  the  lessor,  the  lessee  may  recover  as  damages  his  actual 
and  necessary  expenses  incurred  in  preparing  for  the  occupation  of  the  prop- 
erty in  the  manner  contemplated  by  the  parties.'* 

But  in  such  cases  the  special  damage  would  have  to  be  alleged. 
Williamson  v.  Stevens,  84  App.  Div.  518,  82  N.  Y.  Supp.  1047.  In 
Ettlinger  v.  Weil,  184  N.  Y.  179,  77  N.  E.  31,  an  action  for  deceit, 
the  court  said: 

**The  measure  of  damages  is  the  difference  between  the  market  value  of 
the  premises  if  they  had  l)een  as  represented  and  their  actual  market  value.". 

This  is  the  rule  in  actions  for  failure  to  put  the  lessee  into  posses- 
sion; and  in  actions  for  deceit  there  can  be  no  other  in  such  a  case 
as  that  at  bar.  If  there  has  been  a  breach  of  the  agreement  that  the 
floor  should  have  the  carrying  capacity  specified,  and  as  a  consequence 
the  lessee  moved  out,  it  is  entitled  to  the  rent  paid  in  advance,  any 
particular  expense  incurred  in  adapting  its  plant  to  the  particular 
place,  and  the  difference  between  the  rent  reserved  and  the  actual 
rental  value  of  the  loft.  It  was  not  entitled  to  the  difference  between 
the  rent  reserved  and  that  paid  for  the  new  premises,  first,  because 
such  special  damage  was  not  alleged ;  and,  second,  because  such  dam- 
age was  not  in  the  contemplation  of  the  parties,  did  not  flow  natural- 
ly from  the  violation  of  the  agreement,  and  was  not  certain  in  its 
nature. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  and  disbursements  to  the  appellant  to 
abide  the  event.    All  concur. 


BARBER  V.  ELLINGWOOD  et  al. 
(Snpreme  Ck>urt,  Appellate  Division,  First  Department     February  19,  1909.) 

h  RXFEBENOE    (8    11*) — WHEN    PbOPEB. 

The  referability  of  an  action  is  to  be  determined  in  general  by  the 
complaint,  and  defendant  cannot  make  the  action  referable  by  pleading  a 
counterclaim  embracing  an  examination  of  a  long  account. 

(Bd.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §  27;   Dec  Dig. 
I  II.*] 
2.  Reference  (§  8*) — CoMPtiLSOBT  Refebence— When   Pbopeb. 

A  customer  sued  stockbrokers  for  loss  resulting  from  their  selling  him 
out  at  specified  prices  without  authority,  alleging  the  market  value  of 
the  stocks  within  a  reasonable  time  after  the  sales,  and  making  allowance 
for  commissions  and  interest.  Defendants  answered,  claiming  that  the 
sales  were  authorized;  that  the  customer  opened  three  accounts;  that 
numerous  transactions  were  had;  that  plaintiff  failed  to  keep  his 
margin  good;    and  that  he  was  lawfully  sold  out    It  did  not  appear 

*For  other  oues  see  same  topic  &  9  nvmbbr  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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that  any  of  the  transactiODB  sued  on  were  indaded  in  any  of  the 
accounts  mentioned  in  tlie  defense.  Held,  that  a  compulsory  refer^ice 
under  Code  Oiv.  Proc.  %  1018,  was  improper. 

[Ed.  Note. — ^For  other  cases,  see  Reference^  Dec.  Dig.  |  8.^1 

Ingraham«  J.,  dissenting. 

Ap{)eal  from  Special  Term,  New  York  County. 

Action  by  Clarence  L.  Barber  against  Charles  H.  Ellingwood  and 
another.  From  an  order  directing  a  compulsory  reference,  plaintiff 
appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Irving  Paine,  for  appellant. 
Duncan  Edwards,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  a  compulsory  order  of  ref- 
erence. 

The  action  is  by  a  customer  against  a  stockbroker.  The  complaint 
alleges  the  establishment  between  the  parties  of  the  relation  of  cus- 
tomer and  broker,  and  that  between  January  16  and  30,  1906,  plaintiff 
deposited  with  defendants  as  part  purchase  money  and  margin  on 
shares  of  stock  to  be  bought  and  sold  on  plaintiff's  account  the  sum 
of  $9,000 ;  that  on  or  about  April  26,  1907,  defendants  were  carrjring 
for  plaintiff  a  specified  number  of  shares  of  five  different  stocks  or 
securities;  that  on  or  about  April  26th,  April  28th,  and  May  3d,  re- 
spectively, defendants  sold  out  the  several  specified  stocks  at  prices 
which  are  named,  and  that  all  of  said  sales  were  made  by  defendants 
without  notice  to  and  without  authority  from  plaintiff ;  that,  on  learn- 
ing of  such  sales,  plaintiff  disaffirmed  them,  and  notified  defendants 
that  he  was  not  then  able  to  replace  them.  The  complaint  then  alleges 
the  market  value  of  said  stocks  within  a  reasonable  time  after  said 
sales,  and,  making  allowances  to  defendants  for  commission  and  in- 
terest, asks  for  a  judgment  for  the  net  loss.  The  answer,  in  effect, 
admits  all  the  material  allegations  of  the  complaint,  except  that  de- 
fendants deny  the  alleged  transactions  as  to  one  of  the  named  stocks, 
and  deny  that  they  sold  the  stocks  without  the  knowledge  and  au- 
thority of  plaintiff,  but,  on  the  contrary,  allege  that  they  so  sold  them 
at  plaintiff's  request.  It  is  manifest  that  up  to  this  point  there  is 
nothing  in  the  pleadings  to  justify  a  compulsory  reference,  as  there 
is  only  one  item  in  dispute  besides  the  question  as  to  defendants'  au- 
thority to  sell  when  they  did.  It  is  well  settled  that  the  referability 
of  an  action  is  to  be  determined  in  general  by  the  complaint,  and 
that  a  defendant  cannot  make  an  action  referable  by  pleading  a  coun- 
terclaim embracing  the  examination  of  a  long  account. 

The  defendants  claim,  however,  that  in  the  present  case  the  de- 
termination of  plaintiff's  claim  will  necessarily  involve  the  examina- 
tion of  a  long  account  because  of  the  nature  of  the  transactions 
between  the  parties.  This  claim  is  based  upon  what  is  denominated 
a  "first  and  separate  defense,"  and  which,  although  not  stated  to  be 
pleaded  by  way  of  counterclaim,  is  evidently  intended  to  be  so  re- 

•ror  other  oum  ■••  ume  topie  ft  |  ixvunat  In  D«o.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezet 
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garded.  It  is  in  the  usual  form  of  a  stockbroker's  complaint  against 
a  custcxner,  alleging  that  plaintiff  opened  three  accounts  with  defend- 
ants; that  numerous  transactions  were  had;  that  plain^ff  failed  to 
keep  his  margins  good ;  that  monthly  accounts  were  sent  to  plaintiff ; 
that  defendants  rightfully  sold  him  out;  and  that  there  was  left  due 
to  defendants  a  balance  for  which  they  ask  judgment.  There  is  no 
specific  allegation,  nor  does  it  appear  by  necessary  intendment,  that 
the  half  dozen  transactions  upon  which  plaintiff  sues  were  included 
in  any  of  the  accounts  mentioned  in  this  defense,  and,  if  they  were, 
it  by  no  means  follows  that  it  will  be  necessary  to  go  over  all  these 
accounts  in  order  to  pass  upon  the  plaintiff's  complaint  respecting 
the  particular  matters  which  he  specifies.  We  do  not  consider  that 
the  defendants  have  brought  the  case  within  the  somewhat  stringent 
rules  respecting  compulsory  references. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs. 

Mclaughlin,  laughlin,  and  clarke,  jj.,  concur, 

INGRAHAM,  J.  (dissenting).  While  it  is  true  that  the  question 
as  to  whether  or  not  an  action  is  in  its  nature  one  in  which  the  trial 
can  be  without  the  consent  of  the  parties  before  a  referee,  instead 
of  before  a  jury,  must  be  determined  by  the  complaint,  that  question 
has  reference  merely  to  the  nature  of  the  action,  as  it  is  only  an 
action  to  recover  on  a  contract  that  can  be  so  referred.  Where  the 
action  is  to  recover  upon  a  contract  and  the  case  is  one  that  is  to  be 
tried  before  a  jury,  if  any  issue  in  the  case  involves  the  taking  of  an 
account  which  from  the  nature  of  the  account  cannot  be  properly  de- 
termined by  a  jury,  a  reference  should  then  be  ordered.  It  is  quite 
dear  that  an  action  to  recover  damages  for  a  tort  could  not  be  re- 
ferred, although  it  set  up  a  defense  which  involved  the  taking  of  a 
long  account  In  many  cases  where  a  reference  has  been  sustained 
on  the  pleadings  themselves  no  account  appeared  to  be  involved,  but 
upon  proof  by  aflSdavit  that  an  account  was  involved  in  the  determina- 
tion of  the  issues  presented  by  the  pleadings,  a  trial  before  a  referee 
was  ordered  and  sustained.  The  defendants'  counterclaim  is  directly 
connected  wiA  the  cause  of  action  alleged  in  the  complaint;  they 
both  arising  out  of  the  same  series  of  transactions.  The  action  is  to 
recover  on  a  contract,  and  is  in  its  nature  referable;  the  only  ques- 
tion to  be  determined  being  whether  or  not  from  the  nature  of  the 
pleadings  and  the  proof  necessary  to  sustain  them  such  an  account 
is  involved  as  will  make  is  impossible  for  a  jury  to  satisfactorily  dis- 
pose of  the  issues.  In  an  action  at  law  where  there  can  be  but  one 
trial,  and  where  a  verdict  will  have  to  be  rendered  on  a  trial  either  for 
the  plaintiff  or  defendant,  it  is  impracticable  to  split  up  the  issues, 
and  order  an  accounting  as  distinct  from  the  trial  of  the  main  issue 
in  the  action.  Thus,  if  upon  any  of  the  issues  presented  an  accounting 
is  necessary,  the  only  practical  method  is  to  order  all  the  issues  to  be 
tried  before  a  referee.  I  think  this  is  such  a  case,  and  that  the  or- 
der below  was  properly  granted. 

I  therefore  dissent. 
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BARBER  V.  ELLINGWOOD  et  al. 
(Supreme  Court,  Appellate  Divlsloii,  First  Department    February  19,  1909.) 

Appeal  from  Trial  Term,  New  York  C5ounty. 

Action  by  Clarence  L.  Barber  against  Charles  H.  EUUngwood  and  another. 
From  an  order  directing  a  compulsory  reference,  plaintiff  appeals.  Reversed, 
and  motion  denied. 

Argued  before  IN6RAHAM,  McIiAUGHI/IN,  LAUGHLIN.  CLARKE,  and 
SCOTT,  JJ. 

Irving  Paine,  for  appellant 
Duncan  Edwards,  for  respondents. 

PER  CURIAM.  For  the  reasons  stated  In  action  No.  1  (115  N.  T.  Supp. 
43)  between  the  same  parties,  the  order  appealed  from  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 


INDELLI  et  al.  v.  I^SSTEB. 
(Supreme  Court,  Appellate  Division,  First  Department     February  19,  1900.) 

1.  Evidence    (§   443*) — Pabol   Evidence    Affectino   Writingt-Coixatebai* 

Agreement. 

Where  the  owner  of  a  tax  lease  contracts  in  writing  for  work  on  the 
leased  premises  which  he  has  sublet  to  another,  a  verbal  agreement 
on  the  part  of  the  contractors  to  obtain  possession  at  their  own  expense, 
made  as  an  inducement  to  the  written  contract,  is  a  collateral  under- 
taking, the  terms  of  which  may  be  proved  in  defense  to  a  claim  for 
damages  for  refusal  to  allow  them  to  proceed  with  their  work. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  S  2049;  Dec. 
Dig.  i  443.*] 

2.  Evidence   (8   441*) — Parol    Evidence   Affecting    Writing— Coixateral 

Agreement. 

The  rule  prohibiting  parol  evidence  varying  or  modifying  a  written 
agreement  does  not  apply  to  a  separate,  independent,  or  collateral  under- 
taking. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  8  2030;  Dec. 
Dig.  §  441.*] 

3.  Evidence  (8  442*) — Parol  E)vidence  Affecting  Writing — Matters  Not 

Included.  ^ 

Nor  does  the  rule  apply  where  the  original  contract  was  verbal  and 

entire,  and  a  part  only  was  reduced  to  writing. 
[Ed.  Note. — For  other  cases,  see  Evidence,  Oent  Dig.  8  1882;    Dec. 

Dig.  8  442.*] 

4.  Contracts  (8  328*) — Action  for  Breach— Defense. 

If  persons  contract  to  do  work  for  another  on  premises  not  in  his  pes-, 
session,  and  the  contractors  know  it  and  agree  to  obtain  possession  at  their 
own  expense,  the  agreement  would  be  a  good  defense  to  an  action  for 
damages  based  on  the  fact  that  they  could  not  obtain  possession. 

[Ed.  Note. — For  other  cases,  see  Contracts,  C^nt  Dig.  8  1577;  Dec. 
Dig.  8  328.*] 

5.  Pleading    (8  3G4*)r— Irrelevant   and    Redundant    Matter— Motion   to 

Strike. 

Motions  to  strike  out  portions  of  a  plefidlng  as  irrelevant  or  redun- 
dant are  not  favored,  and  will  be  denied  unless  the  court  can  clearly  see 
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that  the  allegations  objected  to  have  no  possible  bearing  on  tbe  subject- 
matter  of  the  litigation. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  i  864.*] 
ft.  Pleading    (8    363*) — Ibbelbvant   and    Redundant   Mattes— Motion    to 
Strike— Discretion  op  Court. 

Applications  to  strike  out  portions  of  a  pleading  as  irrelevant  or  re- 
dundant are  addressed  to  the  sound  discretion  of  Uie  court 

lEd.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  {  363.*] 

7.  PifADiNQ   (8    364*)— Irrelevant   or   Redundant   Matter  —  Motion   to 
Strike— When  Granted  or  Denied. 

Applications  to  strike  out  portions  of  a  pleading  as  irrelevant  or  re- 
dundant are  granted  only  where  it  is  evident,  if  denied,  the  moving 
party  will  be  prejudiced,  and  denied  unless  it  is  apparent  that  the  ad- 
verse party  will  not  be  harmed. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  {  364. ♦] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minnie  A.  Indelli  and  another  against  William  C.  Less- 
ter.  From  an  order  striking  out  a  part  of  the  answer  as  irrelevant, 
defendant  appeals.     Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Edward  S.  Clinch,  for  appellant. 
Morris  Leight,  for  respondents. 

McLAUGHLIN,  J.  Action  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  refusal  of  defendant  to  allow  plain- 
tiffs to  proceed  with  the  execution  of  a  written  contract  for  work  on 
real  estate.  The  contract  is  annexed  to  and  made  a  part  of  the  com- 
plaint. 

From  the  complaint  it  appears  that  the  defendant  was  the  owner 
of  a  tax  lease  of  the  premises  in  question,  and  on  May  1,  1907,  he 
sublet  the  premises  to  one  Ferber  for  one  year;  that  in  contempla- 
tion of  the  erection  of  a  new  building  on  the  premises  he  on  the  10th 
of  March,  1908,  extended  the  term  of  the  lease ;  that  on  the  3d  of 
April,  1908,  the  plaintiffs  and  defendant  entered  into  the  contract  in 
question,  and  on  the  following  day  the  plaintiffs  went  to  the  prem- 
ises, and  found  the  same  in  possession  of  other  persons  who  asserted 
their  right  to  the  same,  and  thereby  prevented  the  plaintiffs  from  per- 
forming the  work  which  they  had  contracted  to  do.  After  denying 
the  material  allegations  of  the  complaint,  the  defendant,  as  a  defense, 
alleged  that  prior  to  the  execution  of  the  contract  referred  to  in  the 
complaint  the  plaintiffs  were  informed  by  defendant  and  knew  that 
he  was  not  in  possession  of  the  premises  referred  to,  but  that  one 
Ryan  was,  who  was  holding  the  same  adversely  to  the  defendant, 
for  which  reason  the  defendant  and  his  tenant  Ferber  would  be  un- 
able to  put  the  plaintiffs  in  possession  for  the  purpose  of  carrying 
out  the  contract;  that  as  an  inducement  to  the  making  of  the  con- 
tract the  plaintiffs  agreed  at  once  to  obtain  possession  by  their  own 
efforts  and  at  their  own  expense,  and  to  complete  the  work  mention- 

•For  other  cases  see  same  topic  &  8  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ed  in  the  contract  on  or  before  a  day  specified ;  that  the  price  agreed 
to  be  paid  was  largely  in  excess  of  the  value  of  the  work  to  be  done, 
for  the  reason  that  each  of  the  parties  knew  that  the  defendant  was 
not  in  possession  and  could  not  obtain  possession  before  the  time 
fixed  for  the  completion  of  the  work  to  be  done ;  and  that  the  amount 
agreed  to  be  paid  in  excess  of  the  value  of  the  work  was  intended 
to  compensate  the  plaintiffs  for  their  services  in  obtaining  possession 
and  for  any  delay  or  expense  to  which  they  might  be  subjected  in  so 
doing.  The  court  at  Special  Term  struck  out  of  the  answer  the  fore- 
going allegations  upon  the  ground  that  they  were  irrelevant  and  re- 
dundant, and  the  defendant  appeals. 

If  these  allegations  in  the  answer  be  true,  then  it  appears  that  the 
whole  contract  was  not  reduced  to,  writing,  and  defendant  has  a  right 
to  prove  the  whole  contract.  The  agreement  on  the  part  of  the  plain- 
tiffs to  obtain  possession  at  their  own  expense  was  a  collateral  under- 
taking, the  terms  of  which  defendant  is  entitled  to  prove  as  a  de- 
fense to  the  claim  for  damages.  The  rule  prohibiting  parol  evidence 
varying  or  modif3ring  a  written  agreement  does  not  apply  to  a  sepa- 
rate, independent,  or  collateral  undertaking,  or  where  the  original 
contract  was  verbal,  and  entire  and  a  part  only  was  reduced  to  writ- 
ing. Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512.  If  the  de- 
fendant was  not  in  possession  and  the  plaintiffs  knew  it  at  the  time 
the  contract  was  made,  and  the  latter  agreed  to  obtain  possession  at 
their  own  expense,  this  would  be  a  proper  matter  in  defense  of  an 
action  to  recover  damages  based  upon  the  fact  that  they  could  not 
obtain  possession. 

Motions  to  strike  out  portions  of  a  pleading  as  irrelevant  or  re- 
dundant are  not  favored,  and  will  be  denied  unless  the  court  can  clear- 
ly see  that  the  allegations  sought  to  be  stricken  out  have  no  possible 
bearing  on  the  subject-matter  of  the  litigation.  Kavanaugh  v.  Com- 
monwealth Trust  Co.,  181  N.  Y.  121,  73  N.  E.  562.  Such  applica- 
tions are  addressed  to  the  sound  discretion  of  the  court,  and  granted 
only  where  it  is  evident  that  if  denied  the  moving  party  will  be  prej- 
udiced (Howard  v.  Mobile  Company  of  America,  76  App.  Div.  23, 
77  N.  Y.  Supp.  957),  and  denied  unless  it  is  apparent  that  the  adverse 
party  will  not  be  harmed  (Rockwell  v.  Day,  84  App.  Div.  437,  82 
N.  Y.  Supp.  993). 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  to  strike 
out  denied,  with  $10  costs.    All  concur. 


WHITWBLL  v.  WRIGHT  et  aL 

(Supreme  Court,  Special  Term,  Ontario  County.    February  8,  1909.) 

1.  Bankbuptot  (§  169*) — Pbeeebences— Convktan<»  op  Land. 

A  trustee  In  bankruptcy  can  recover  land  on  showing  that  bankrupt 
was  insolvent  when  he  deeded  it  to  defendant ;  that  the  transfer  enabled 
defendant,  as  a  creditor,  to  obtain  a  greater  percentage  of  his  debt  than 
other  creditors  of  the  same  class ;  that  defendant  had  reasonable  cause  to 
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belieye  tbat  the  conreyance  was  intended  to  give  him  a  preference ;   and 
that  the  petition  in  bankruptcy  was  filed  within  four  months  after  the 
deed  was  recorded. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  159.^] 

2w  Barkbxtftct  (f  100*) — ^Adjudicatiok— Oonclusiveness.  ' 

In  an  action  by  a  trustee  in  bankruptcy  to  avoid  a  deed  by  the  bank* 
mpt  as  an  unlawful  preference  under  the  bankruptcy  act,  an  adjudica- 
tion of  bankruptcy  on  the  express  ground  that»  when  the  deed  was  made 
within  four  months  preceding  the  filing  of  the  petition,  bankrupt  was 
insolvent,  is  conclusive  against  defendant  grantee. 
[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  100.*] 

3.  Bakkbxtptct  (f  166*)  —  Pbetebenges  —  Bankbuft's  Iwtewt  —  Noti(»  to 

CBEDITOa. 

A  creditor  has  reasonable  cause  to  believe  that  a  deed  to  him  by  In- 
solvent was  intended  as  a  preference  over  other  creditors  if  he  had 
knowledge  or  notice  of  facts  sufficient  to  put  a  reasonably  cautious,  pru- 
dent person  upon  inquiry. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  256,  257 ; 
Dec.  Dig.  i  166.*] 

4.  Banexuftot  d  4*) — Bankbuptcy  Law— Pubpose. 

The  intent  of  the  bankruptcy  law  is  to  equally  distribute  the  assets 
of  insolvents  among  their  creditors  and  to  prevent  preferences  and 
favoritism. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec  Dig.  i  4.*] 

5.  BaRKBITPTCT   a  808*) — ^PBErEBENCES--CBEDITOB'S   KNOWLEDGE— EVIDEHCB— 

SUTFICIENOT. 

G3vidence  held  to  show  that  a  creditor  had  reasonable  cause  to  believe 
that  a  deed  to  him  by  insolvent  was  intended  as  a  preference  within 
the  bankruptcy  law. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  803.*] 

6.  Bankbxtftot  (i  803*) — Pbefebences— Suit  to  Avoid— Evidence. 

In  an  action  by  a  trustee  in  bankruptcy  to  avoid  an  unlawful  pref- 
erence, defendant  creditor  could  introduce  other  parts  of  the  record  in 
the  bankruptcy  proceedings  to  show  that  the  petition  on  which  the  ad- 
judication was  based  was  not  the  one  received  in  evidence  in  such  action, 
but,  in  the  absence  of  such  evidence,  the  court  must  assume  that  the 
petition  acted  upon  by  the  bankruptcy  court  is  the  one  produced;  the 
trustee  not  being  required  to  produce  the  whole  record  to  have  the 
benefit  of  the  adjudication  proved. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy.  Dea  Dig.  i  808.*] 

Action  by  Francis  W.  Whitwell,  trustee  in  bankruptcy  of  Charles 
C.  Gates,  against  Prank  M.  Wright  and  others,  to  set  aside  as  an  un- 
lawful preference  under  the  bankruptcy  act  a  deed  made  by  the  de- 
fendant Charles  C.  Gates  and  wife  to  the  defendant  Frank  N.  Wright 
of  a  farm  of  about  126  acres,  situate  in  the  town  of  Seneca,  Ontario 
county,  made  on  the  9th  day  of  October,  1906.    Judgment  for  plaintiflE. 

Lansing  G.  Hoskins,  for  plaintiff. 
George  L.  Bachman,  for  defendants. 

FOOTE,  J.  The  plaintiff  is  entitled  to  recover  in  this  action  if 
he  has  established  that  at  the  time  the  deed  was  made  on  the  9th 
day  of  October,  1906,  Charles  C.  Gates,  the  grantor,  was  insolvent; 
that  the  effect  of  the  transfer  was  to  enable  his  creditor,  Frank  E. 
Wright,  the  grantee,  to  obtain  a  greater  precentage  of  his  debt  than 
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his  Other  creditors  of  the  same  class;  that  Wright  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  him  a  preference ; 
and  that  the  petition  in  bankruptcy  upon  which  Gates  was  subsequent- 
ly adjudged  a  bankrupt  was  filed  within  four  months  after  said  deed 
was  recorded  on  the  12th  day  of  October,  1906. 

It  is  established  by  the  testimony  that  the  effect  of  the  conveyance 
of  this  farm  to  Wright  is  to  give  Wright  a  greater  percentage  of  his 
debt  than  any  of  Gates'  other  creditors  will  receive.  Indeed,  it  paid 
in  full  his  debt  of  about  $8,000.  That  the  petition  in  bankruptcy  was 
filed  within  four  months  after  the  recording  of  the  deed  is  shown  by 
the  certified  copy  of  the  petition  introduced  in  evidence,  which  was 
filed  on  the  2d  day  of  February,  1907,  in  the  bankruptcy  court.  That 
Gates  was  insolvent  at  the  time  the  deed  was  made  the  plaintiff  con- 
tends is  conclusively  established  by  the  adjudication  in  bankruptcy, 
and  no  other  evidence  was  offered  upon  that  subject,  and,  when  the 
defendant  offered  testimony  tending  to  show  that  Gates  was  not  in- 
solvent at  the  time  this  deed  was  made,  it  was  excluded  by  the  court 
on  plaintiff's  objection  upon  the  concession  then  made  by  plaintiff's 
counsel  that,  unless  the  adjudication  in  bankruptcy  was  conclusive  up- 
on the  question  of  Gates'  insolvency  at  the  time  the  deed  was  made, 
then  plaintiff's  case  had  not  been  proved  or  established  as  regards  that 
question. 

Upon  the  question  as  to  whether  Wright  at  the  time  he  received 
this  deed  had  reasonable  cause  to  believe  that  it  was  intended  to 
give  him  preference,  the  plaintiff  relies  chiefly  upon  the  testimony 
of  Gates  as  a  witness,  and  the  deposition  of  Wright,  whose  testimony 
was  taken  by  commission,  as  well  as  upon  the  other  facts  and  cir- 
cumstances appearing  in  the  record  as  to  the  financial  condition  of 
Gates  and  his  confidential  relation  to  Wright. 

There  are,  therefore,  but  two  questions  to  be  considered  which  are 
debatable:  First.  Does  the  adjudication  in  bankruptcy  establish  con- 
clusively as  against  the  defendant  Wright  that  Gates  was  insolvent 
at  the  time  this  deed  was  made?  Second.  Did  Wright  have  reason- 
able cause  to  believe  that  it  was  intended  to  give  him  preference  as 
a  creditor? 

The  petition  in  bankruptcy  alleges  that  Gates  "is  insolvent,  and  that 
within  four  months  preceding  the  filing  of  this  petition,  to  wit,  on  the 
9th  day  of  October,  1906,  the  said  Charles  C.  Gates,  while  insolvent, 
committed  an  act  of  bankruptcy  in  that  he  did  on  said  9th  day  of 
October,  1906,  transfer  a  portion  of  his  property,  to  wit,  certain  real 
estate  consisting  of  a  farm  situate  in  the  town  of  Seneca,  county  of 
Ontario,  and  state  of  New  York,  to  one  of  his  creditors,  to  wit,  Frank 
N.  Wright,  with  intent  to  prefer  such  creditor  Frank  N.  Wright  over 
his  other  creditors."  No  other  act  of  bankruptcy  is  alleged  in  the 
petition.  The  adjudication,  which  was  not  made  until  the  21st  of 
March,  1908,  after  the  formal  part  which  recites  the  filing  of  the  pe- 
tition, is  as  follows: 

"And  the  said  alleged  bankrupt  having  appeared  herein  and  filed  an  an- 
swer to  said  petition,  and  the  issues  so  made  having  been  referred  to  Mark 
T.  Powell,  Esq.,  as  special  master,  to  ascertain  and  report  the  facts  with  his 
conclusicms  thereon,  and  the  said  special  master  having  filed  his  report  find- 
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Ing  tbat  the  said  Charlea  C.  Gates  should  be  adjudged  a  bankrupt,  and 
the  exceptions  filed  to  said  report  of  the  special  master  having  been  over- 
ruled, Huu  tne  said  report  of  said  special  master  having  been  in  all  things 
duly  confirmed  by  the  court,  the  said  Charles  G.  Gates  is  hereby  declared 
and  adjudged  bankrupt  accordingly." 

The  petition  on  which  this  adjudication  was  founded  must  be  re- 
ferred to  to  ascertain  what  is  actually  adjudicated,  and  we  find  the 
actual  adjudication  to  be  that  Gates  on  the  9th  day  of  October,  1906, 
being  then  insolvent,  did  commit  an  act  of  bankruptcy  by  making  the 
deed  in  question  to  his  creditor  Frank  N.  Wright,  with  intent  to 
prefer  him  over  his  other  creditors.  These  facts  are  then  conclusively 
established  by  this  adjudication  as  against  Gates.  Are  they  also  con- 
clusively established  as  against  the  creditor  Wright? 

I  find  in  the  books  a  great  variety  of  opinion  upon  this  question. 
In  some  of  the  cases  it  is  held  that  the  adjudication  is  in  rem  and  con- 
clusive as  to  everybody  as  regards  the  essential  facts  necessary  to  be 
established  to  authorize  the  adjudication,  and  particularly  as  to  all 
creditors  of  the  bankrupt  who  are  permitted  by  the  bankruptcy  law, 
if  they  choose,  to  appear  and  be  heard  in  opposition  to  the  adjudica- 
tion. In  other  cases  it  is  said  that  the  rem  involved  is  only  the  status 
of  the  individual  proceeded  against  as  a  bankrupt,  and  not  conclusive, 
except  as  between  the  immediate  parties  to  the  proceeding  and  such 
creditors  as  do  appear  upon  the  particular  facts  alleged. 

Mr.  Remington  in  his  recent  work  on  Bankruptcy  has  collected  and 
reviewed  with  care  and  discrimination  the  decided  cases,  and  as  a  re- 
sult has  incorporated  these  statements  in  the  text  of  his  treatise: 

*The  adjudication  is  binding  upon  an  the  world  in  subsequent  litigations 
between  the  same  adverse  parties  or  their  privies  as  to  the  status  of  the 
debtor  as  a  bankrupt,  and  perhaps  also  as  to  the  commission  of  the  act  of 
bankruptcy  adjudicated  and  all  essential  facts  involved  in  the  determination 
of  those  two  issues.    •    •    •  ♦»    i  Remington  on  Bankruptcy,  p.  283,  §  444. 

This  he  qualifies  in  the  next  section  as  follows : 

''Perhaps,  indeed,  the  true  rule  is  that  the  adjudication  in  bankruptcy, 
though  to  be  sure  it  is  in  a  proceeding  in  rem  'binding  on  the  whole  world,' 
is  not  binding  on  others  than  those  actually  engaged  in  the  litigation  except 
as  to  the  status  of  the  debtor  as  a  bankrupt;  that  the  constructive  presence 
of  all  creditors  does  not  obtain  except  as  to  the  subject  of  the  debtor's  status. | 
that,  therefore,  except  as  to  parties  who  have  actually  litigated  the  issues^ 
tlie  adjudication  in  bankruptcy  is  not  binding  in  subsequent  litigation  on  the 
matters  of  Insolvency,  nor  even  on  the  matter  of  the  commission  of  the  very 
act  of  bankruptcy  on  which  the  adjudication  is  based.    ♦    ♦    • »» 

This  learned  author  has  collected  under  these  sections  a  large 
number  of  decisions,  mainly  from  the  federal  courts,  which  show  the 
opposing  views  of  different  judges  who  have  had  the  question  under 
consideration,  and  so  far  as  the  federal  reports  are  concerned  I  think 
the  question  is  not  authoritatively  settled. 

The  question,  however,  has  been  passed  upon  recently  by  the  Ap- 
pellate Division  of  this  court  in  this  department  in  the  case  of  De 
Graff  v.  Lang,  92  App.  Div.  664,  87  N.  Y.  Supp.  78.  In  that  case 
a  judgment  creditor,  whose  judgment  was  recovered  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy,  proceeded  by  ex- 
ecution to  sell  certain  property  of  the  bankrupt,  and  the  trustee  later 
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appointed  brought  action  against  the  judgment  creditor  to  recover  the 
amount  so  collected  by  that  creditor  and  applied  upon  her  judgment, 
and  to  prove  that  the  bankrupt  was  insolvent  at  the  time  the  judg- 
ment was  recovered  the  plaintiff  relied  wholly  upon  the  adjudication  in 
bankruptcy  which  so  adjudged.  The  court  below  held  that  tiiat  ad- 
judication was  not  evidence  of  such  insolvency  as  against  the  judg- 
ment creditor,  and  that  such  insolvency  must  be  established  by  ccMn- 
mon-law  proof.  In  reversing  this  decision  it  is  said  in  the  opinion  of 
Presiding  Justice  McLennan: 

''We  think  It  should  be  held  that  the  decree  of  the  United. States  District 
Ck>nrt  pat  In  evidence  condaslvely  eetabllsheB  for  the  purposes  of  this  action 
that  Fanny  Meng  was  insolvent  at  the  time  the  defendant  recovered  judg- 
ment against  her  and  sold  her  property  by  virtue  of  tiie  execution  Issued 
upon  such  judgment  Any  other  holding  would  lead  to  endless  confusion  In 
the  administration  of  the  law,  and  would  in  many  cases  nuUlfy  one  of  the 
principal  purposes  of  the  bankruptcy  act" 

This  authority  must  be  deemed  controlling,  and  I  feel  bound  to 
follow  it  in  this  case.  Accordingly  the  insolvency  of  Gates  at  the 
time  he  made  the  deed  in  question  must  be  held  to  be  conclusively  es- 
tablished against  the  defendants  in  this  action  by  the  adjudication  in 
bankruptcy. 

Did  the  defendant  Wright  have  reasonable  cause  to  believe  that 
the  conveyance  of  the  farm  to  him  was  intended  to  give  him  a  pref- 
erence over  other  creditors?  Under  the  authorities  he  did  have  such 
cause  to  believe,  if  he  had  knowledge  or  notice  of  facts  sufficient  to 
put  a  reasonably  cautious  and  prudent  person  upon  inquiry.  The  in- 
tent of  the  baiJcruptcy  law  is  to  make  an  equal  distribution  of  the 
assets  of  insolvent  persons  among  their  creditors  and  to  prevent  pref- 
erences and  favoritism.  At  the  time  of  this  transaction  Gates  was 
insolvent,  and  Wright's  claim  against  him  unsecured  and  uncollectible 
by  any  legal  proceedings.  The  motives  which  should  lead  Gates  to 
prefer  Wright  were  strong,  and  both  have  strong  motives  of  person- 
al interest  to  sustain  this  transfer.  In  view  of  these  conditions,  the 
testimony  of  both  Gates  and  Wright  must  be  scrutinized,  and  must  not 
be  allowed  to  prevail  as  against  undisputable  facts  and  circumstances. 
The  farm  in  question  was  of  the  value  of  about  $10,000.  Gates'  in- 
debtedness to  Wright  was  $7,000,  with  about  $1,600  of  accrued  in- 
terest; no  interest  having  been  paid  for  four  or  five  years.  This 
debt  represented  borrowed  .money.  It  began  some  20  years  before 
with  a  loan  of  $1,000  from  Wright  to  Gates,  and  from  time  to  time 
others  loans  were  made  the  last  being  for  $2,000,  which  was  about 
four  years  before  this  transaction.  Gates  was  a  brother-in-law  of 
Wright;  Wright  having  married  Gates*  sister.  Wright  formerly  re- 
sided in  and  near  Geneva  where  Gates  lived,  but  a  few  years  before 
this  transaction  had  changed  his  place  of  residence  to  St  Paul,  Minn. 
He  came  down  from  St..  Paul  to  Geneva  on  the  25th  of  September, 
1906,  and  stayed  there  and  in  that  vicinity  for  about  three  weeks, 
during  which  time  this  transaction  was  consummated.  He  stayed  about 
a  third  of  the  time  at  the  house  of  Mr.  Gates  as  a  guest.  He  brought 
with  him  from  St.  Paul  in  money  or  currency  the  $1,900  or  $2,000 
which  he  paid  as  the  purchase  price  of  this  farm,  in  excess  of  the 
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amount  of  Gates'  debt  to  him.  He  also  brought  with  him  from  St. 
Paul  Gates'  note  for  $7,000.  Gates  was  the  treasurer  and  principal 
financial  manager  and  a  stockholder  of  the  Torrey  Park. Preserving 
Company,  which  carried  on  a  canning  and  preserving  business  at  Gen- 
eva, and  in  which  Wright  was  also  a  stockholder  to  the  amount 
of  $1,100  from  the  beginning  of  its  business.  This  company  was 
in  financial  difficulties  and  went  into  the  hands  of  a  receiver  in  less 
than  four  months  after  the  transaction  in  question  here,  and  was 
subsequently  adjudged  a  bankrupt.  Gates'  principal  asset,  outside  of 
this  farm,  was  in  this  Torrey  Park  Preserving  Company,  which,  in 
addition  to  his  stock,  owed  him  over  $14,000  for  back  salary  and  bor- 
rowed money,  and  he  was  an  indorser  upon  a  large  amount  of  its 
paper  held  in  the  banks  at  Geneva.  Wright  visited  the  office  of  the 
Torrey  Park  Preserving  Company  while  he  was  at  Geneva,  and  talk- 
ed with  its  officers  and  employes,  but  says  he  did  not  inquire  as  to  its 
financial  condition,  and  did  not  know  its  financial  condition.  He  did 
not  visit  the  farm  which  he  bought  while  he  was  there,,  except  to  drive 
along  the  road  in  going  to  another  place.  The  negotiation  for  the 
purchase  of  the  farm  was,  according  to  his  testimony  and  Gates*,  of 
the  briefest  character,  and  it  was  agreed  to  on  the  second  day  after 
it  was  first  mentioned.  Wright  accepted  the  first  price  suggested  by 
Gates  as  the  value  of  the  farm,  $10,000,  and,  until  the  transaction  came 
to  be  closed,  there  Was  not  a  word  said  as  to  whether  the  notes  which 
Wright  held  were  to  be  paid  or  not  in  the  transaction.  No  inquiry 
or  examination  was  made  as  to  Gates'  title  to  the  farm,  except  that 
Wright  asked  him  if  there  were  any  liens  upon  it  and  he  said  there 
were  not.  When  the  deed  was  delivered,  the  notes  which  Wright  had 
held  were  destroyed.  The  deed  was  taken  to  Canandaigua,  the  county 
seat,  and  recorded  on  the  12th  day  of  October,  but  none  of  the  tenants 
living  on  the  farm  and  none  of  Gates'  or  Wright's  friends  or  acquaint- 
ances in  Geneva  were  informed  of  the  transaction  until  Gates  told  it 
to  an  officer  of  one  of  the  banks  in  Geneva  about  three  months  after- 
ward. The  tenant  on  the  farm  sent  the  check  for  the  rent  due  in 
December  to  Gates,  and  Gates  indorsed  it,  and  forwarded  it  to  Wright 
at  St.  Paul.  The  fire  insurance  on  the  buildings,  about  $6,000,  was 
not  changed,  and  Wright  made  no  provision  for  insurance  on  the  build- 
ings until  about  the  time  in  January  when  Gates  informed  the  banker 
of  the  transfer.  The  reason  given  by  Gates  to  Wright  for  wishing  to 
sell  the  farm  was  that  he  had  some  debts  that  he  wished  to  pay,  or,  as 
Wright  states-  it,  that  he  had  some  money  he  wished  to  pay.  But 
Gates  realized  only  about  $1,900  in  money  from  this  sale;  hence 
Wright  must  have  realized  that  Gates'  financial  condition  was  such 
that  he  felt  obliged  to  resort  to  this  valuable  farm,  which  was  free  of 
incumbrance,  to  raise  $1,900. 

Wright  did  not  attend  the  trial,  but  had  his  testimony  taken  at  St. 
Paul  by  commission,  and  I  have  not  had  the  benefit  of  his  appearance 
as  a  witness  on  the  stand. 

On  these  facts  I  am  impressed  with  the  conviction  that  Wright  pre- 
pared himself  to  make  this  or  some  similar  transaction  with  Gates 
before  he  left  St.  Paul  by  providing  himself  with  the  currency  and 
Gates'  notes  which  would  be  needed,  and  that  his  carrying  with  him 
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that  amount  of  currency  is  a  transaction  so  unusual  at  the  present  day 
as  to  suggest  an  intent  to  conceal  the  fact  of  such  a  transaction  having 
taken  place  from  the  banks  at  Geneva,  which  might  have  been  discover- 
ed had  a  check  or  draft  been  used ;  also,  that  there  was  an  intentional 
concealment  of  the  transaction  after  it  was  made  for  over  three  months 
by  both  Wright  and  Gates,  and  to  that  end  the  buildings  on  this  farm 
were  allowed  to  go  unprotected  by  insurance  against  fire  during  that 
time,  though  Gates  had  carried  $6,000  of  such  insurance. 

The  recording  of  the  deed  at  Canandaigua  would  ordinarily  indicate 
a  contrary  intent,  but  in  this  case  it  does  not  seem  to  have  given  notice 
of  the  transaction  to  any  interested  party,  and  I  think  the  parties 
may  well  have  assumed  that  the  fact  would  not  be  likely  to  become 
known  in  Geneva.  But  we  must  remember  that  it  was  necessary  to 
•record  the  deed.  That  was  a  risk  that  must  be  taken  for  bankruptcy 
would  invalidate  such  a  deed  not  recorded  more  than  four  months 
before  filing  the  petition. 

Giving  due  weight  to.  all  these  facts  and  circumstances,  it  must  be 
held  that  Wright  knew  of  Gates'  financial  condition  or  purposely 
avoided  informing  himself,  and  that  in  either  case  he  had  notice  of 
facts  and  circimistances  sufficient  to  have  put  him  upon  his  inquiry  as 
to  Gates'  solvency. 

It  is  suggested  in  the  brief  of  defendants'  counsel  that  some  of  the 
petitioners  did  not  have  provable  claims,  and  that  other  creditors  were 
allowed  to  join  to  supply  this  defect,  but  at  a  date  after  four  months 
had  expired,  and  that  thus  no  valid  petition  was  filed  within  four 
months  and  that  this  would  appear  if  the  whole  of  the  record  in  the 
bankruptcy  court  were  produced.  Undoubtedly  it  was  the  privilege  of 
defendants*  counsel  to  introduce  other  parts  of  that  record,  if  he 
wished,  to  show  that  the  petition  on  which  the  adjudication  is  based 
is  not  the  one  produced  and  received  in  evidence,  but,  in  the  absence 
of  all  such  evidence,  I  must  assume  that  the  petition  acted  upon  by 
the  court  is  the  one  produced  here  from  its  records,  and  I  am  referred 
to  no  authority  and  am  aware  of  none  which  requires  the  plaintiff  to 
produce  the  whole  record  before  he  can  have  the  benefit  of  the  ad- 
judication here  proved. 

These  views  lead  to  the  conclusion  that  the  plaintiff  must  prevail  in 
this  case.  Costs  are  awarded  to  plaintiff,  findings  to  be  settled  upon 
two  days'  notice. 


SILVBRMAN  v.  BINDER  et  al. 
(Supreme  Court,  Appellate  DlTislon,  First  Department     February  19,  1909.) 

1.  Neglioeitcb  (§  134*) — Direction  of  Work— SumoiENor  or  Evidence. 

In  an  action  against  the  owners  of  a  building  under  construction  for 
injuries  to  a  servant  of  a  contractor  for  a  portion  of  the  work,  evidence 
held  insufficient  to  show  that  defendants  were  at  the  building  on  the  day 
of  the  accident,  and  instructed  plaintiff  and  his  co-workers  that  the 
walls  were  ready  and  safe  for  them  to  go  to  work. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Gent.  Dig.  f  270;  Dec 
Dig.  I  134.*] 

•For  other  caaes  see  same  topic  A.  S  ndicbbb  In  D«c.  A.  Am.  Diffa.  1907  to  date,  it  Rep*r  Indexes 
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2.  Master  and  Servant  (§  330*) — Independent  OoNTBAcroBS—ADMisfiiBiLnr 

OF  Evidence. 

In  an  action  against  the  owners  of  a  building  under  construction  for 
injuries  to  a  servant  of  the  contractor  for  a  portion  of  the  worlc  resulting 
from  defective  mortar  used  In  a  wall,  where  it  appears  that  the  wall 
was  constructed  by  an  independent  contractor,  evidence  Is  admissible 
that  defendants  had  nothing  to  do  with  the  mixing  of  the  mortar,  though 
they  furnished  the  materials. ' 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1271 ; 
Dec  Dig.  fi  330.»] 

3.  Masteb  and   Servant  (8   315*) — Independent   Oonteaotobs— Injury  to 

Sebvant. 

The  owner  of  a  building  under  construction  is  not  liable  to  an  employ^ 
of  a  contractor  engaged  in  one  portion  of  the  work  for  injuries  resulting 
from  the  negligence  of  the  employ^  of  a  contractor  engaged  in  another 
portion  thereof,  unless  he  Interfered  with  the  prosecution  of  the  woric 
and  was  guilty  of  some  act  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
1241,  1248,  1249;   Dec.  Dig.  S  315.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  for  personal  injuries  by  Jacob  Silverman  against  Jacob  Bind- 
er and  another.  From  a  judgment  entered  on  a  verdict  for  $3,000  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trial,  defendants 
appeal.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Frank  Vemer  Johnson  (Charles  J.  Fay,  of  counsel),  for  appellants. 
Leo  Lerner  (Alfred  D.  Lind,  of  counsel),  for  respondent. 

CLARKE,  J.  The  defendants  were  the  owners  of  a  building  in 
process  of  erection.  They  furnished  the  materials,  but  entered  into 
contracts  with  various  firms  to  do  the  different  kinds  of  work  requir- 
ed. They  made  a  contract  with  Glick  &  Allen  for  the  mason  work 
and  with  Levine  &  Posner  for  the  iron  work.  Plaintiff  was  an  iron 
worker  employed  by  Levine  &  Posner.  Upon  the  day  of  the  accident 
the  plaintiff  and  three  other  iron  workers  were  engaged  in  laying  the 
iron  beams  upon  the  walls  which  had  been  built  by  Glide  &  Allen,  and 
were  level  with  the  street,  about  11  feet  or  12  feet  high,  and  about  16 
inches  thick.  They  had  been  working  upon  these  walls  in  laying  the 
iron  beams  up  to  about  half  past  3  in  the  afternoon.  Planks  were 
laid  on  top  of  the  wall.  At  this  time  Green,  who  was  in  charge  of 
the  iron  workers,  and  Kaplovitz  were  laying  a  beam.  As  they  lifted 
the  beam,  they,  called  Silverman,  the  plaintiff,  to  push  out  the  plank  so 
that  it  should  drop  into  the  cellar,  in  order  that  they  might  be  able  to 
set  the  beam  in  the  right  place.  Silverman  pushed  the  plank  with 
his  foot,  some  bricks  fell  from  the  wall,  and  he  fell  with  them  into 
the  cellar,  and  sustained  the  injuries  complained, of. 

The  learned  court  submitted  the  case  to  the  jury  upon  the  theory 
that  the  defendants  had  pjersonally  invited  the  plaintiff  upon  this  wall 
upon  the  assurance  that  it  was  in  a  safe*^  and  proper  condition.  He 
charged :    . 

*For  other  casM  ne%  same  topic  A.  I  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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"Upon  the  theory  of  that  testtmony,  I  have  allowed  this  case  to  go  to 
yoa  as  to  the  liability  of  these  owners;  that  theory  being  that  on  in- 
quiry being  made  by  Green  of  the  defendants  he  was  told  the  wall  had 
been  constructed  for  two  or  three  days;  that  everything  was  ready  and  to 
go  ahead.  I  therefore  charge  as  matter  of  law  that,  if  Silverman  went  to 
work  on  the  assurance  of  the  def^idants  that  this  wall  had  been  completed 
for  two  or  three  days  and  everything  was  ready,  it  was  a  species  of  in- 
vitation which  carried  with  it  a  presumption  that  the  walls  were  in  a  safe 
and  proper  condition  so  far  as  their  construction  was  concerned  to  enable 
Mr.  Silverman  to  do  the  work  that  he  went  there  to  do." 

And  again: 

"But  the  pivotal  point  in  this  case  Is:  First,  did  Silverman  and  Green 
have  this  talk  with  Binder  and  Baum  that  morning,  and  were  they  told 
by  either  of  those  d^endants  to  go  ahead  with  that  work  <m  that  wall, 
because  it  had  been  ready  for  two  or  three  days?  If  you  find  that  no  such 
talk  took  place,  that  is  the  end  of  the  case ;  you  must  find  for  the  d^aidants." 

Green,  who  was  in  charge  of  the  iron  workers,  testified: 

"I  got  to  the  building  of  Binder  and  Baum  about  8  o'clock  in  the  morning. 
When  I  got  there,  Mr.  Baum  was  on  the  job  and  another  man.  •  ♦  ♦  The 
Mr.  Baum  that  I  saw  there  that  morning  was  one  of  the  firm  of  Binder  & 
Baum.  I  asked  him  if  everything  is  ready,  if  I  should  go  to  work.  He  said 
to  me:  *We  are  ready  about  two  or  three  days.  We  are  waiting  for  you 
fellows  that  you  should  go  ahead  and  put  the  beam  up,  because  we  want  to 
put  up  the  scaffold  to  go  ahead  with  the  building.'  •  •  •  I  did  ask  Mr. 
Baum  if  everything  was  ready  and  if  I  should  go  to  work  with  my  men. 
He  said:  'I  am  waiting  for  you  about  two  days.  Why  don't  you  come  up 
the  day  before?'  I  told  him:  *That  is  not  my  business.  They  did  send  me 
to-day,  and  I  did  come  here  to-day  that  I  should  go  to  work  with  my  men.' 
He  saw  me  go  to  work  then.  He  was  around  there  when  I  started  to  go 
to  work." 

Silverman  testified: 

"On  the  morning  of  that  day  I  went  to  that  place  in  Cherry  street  with 
Mr.  Green.  When  I  got  to  the  building,  I  saw  there  Binder  and  Baum. 
Mr.  Green  talked  to  them.  They  talked  in  Yiddish.  I  heard  what  Green 
said  and  what  the  other  man  said.  Binder  said  to  him  that  the  walls  had 
been  finished  two  days. 

"Q.  Did  he  say  who  had  finished  the  walls?  A.  They  themselves.  Binder 
said  that  he  was  waiting  for  him.  The  walls  had  been  finished.  He  was 
waiting  for  him  to  lay  the  beams." 

Under  cross-examination  he  testified : 

"I  heard  Mr.  Binder  talk  that  morning  to  Mr.  Green.  I  heard  Mr.  Baum 
talk,  too,  I  see  them  in  court  now.  They  sit  there,  both  of  them.  I  know 
them." 

A  person  in  the  courtroom  was  pointed  out  to  the  witness,  and  he 
was  asked,  "Which  is  that,  Mr.  Binder  or  Mr.  Baum?"  and  he  an- 
swered: "That  is  Mr.  Baum.  Mr.  Binder  and  Mr.  Baum  talked  to 
Green.  I  heard  them  talk."  The  person  in  the  courtroom  that  he 
identified  as  Mr.  Baum  proved  to  be  a  Mr.  Hauben. 

So  that  we  have  the  conversation  which  the  court  left  to  the  lury 
as  the  pivotal  point  of  the  case,  with  the  instruction  that,  if  the  jury 
found  that  no  such  talk  took  place,  they  must  find  for  the  defendants, 
testified  to  by  one  witness  as  having  taken  place  with  Baum  and  by 
the  other  witness  as  having  taken  place  with  Binder,  although  Baum 
was  present,  and  this  witness  identifying  a  man  as  Baum  who  it  was 
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conceded  was  not  Baum.  To  meet  this  Baum  testified  that  he  was 
not  on  the  job,  not  at  the  premises,  on  the  day  in  question.  He  never 
had  any  conversation  with  Green  regarding  how  long  the  walls  had 
been  up ;  that  he  did  not  see  Mr.  Green  on  the  job ;  that  he  was  not 
on  that  job  when  the  iron  work  was  done ;  and  that  the  building  was 
up  to  the  fifth  floor  before  he  had  ever  gone  there.  Binder  testified 
that  Green  did  not  have  a  conversation  with  him  and  Mr.  Baum  on 
the  morning  of  the  day  on  which  the  accident  occurred ;  that  he  had 
never  gone  to  the  building  before  it  was  all  complete,  everything  was 
fully  finished  and  completed,  and  the  roof  on.  Hauben  testified  that 
he  was  the  man  identified  by  Silverman  as  Mr.  Baum;  that  neither 
Binder  nor  Baum  was  at  the  building  on  the  day  of  the  accident ;  that 
he,  Hauben,  was  there  on  that  morning,  and  told  Green  to  go  ahead 
and  lay  the  beams. 

We  conclude  that  the  finding  of  the  jury  that  the  conversation  with 
the  defendants  or  either  of  them  which  the  court  held  was  an  invita- 
tion and  an  assurance  of  the  safety  of  the  walls  actually  took  place 
was  against  the  weight  of  evidence.  Under  the  charge  the  jury  must 
have  found  that  this  conversation  did  take  place,  because,  if  it  did 
not,  the  court  instructed  them  that  they  must  find  for  the  defendants. 
The  verdict,  based  upon  such  finding,  cannot  stand. 

The  respondent  attempts  to  support  the  judgment  upon  the  proposi- 
tion that  the  defendant  owners  of  the  property  supplied  defective 
material  which  caused  the  accident,  and  therefore  were  liable  for  the 
consequences  thereof  to  the  employes  of  any  contractor  working  on 
the  building.  Green  testified  that,  after  Silverman  fell  from  the  wall, 
he  examined  the  bricks  which  fell  into  the  cellar;  that  they  were 
bright  and  clean,  and  that  no  mortar  adhered  to  them ;  that  he  picked 
out  of  the  wall  at  the  place  from  which  Silverman  fell  several  other 
bricks  to  which  no  mortar  adhered ;  and  that  he  ran  the  mortar  be- 
tween the  bricks  through  his  fingers,  and  it  ran  like  sand,  without 
adherence,  and  from  this  evidence  it  is  argued  that  as  the  defendants 
supplied  the  material  they  were  responsible  for  the  mortar,  and  this 
bad  mortar  caused  the  accident. 

No  one  corroborated  Green  in  this  testimony.  He  did  not  report  it 
to  any  one  or  make  complaints  thereof  to  any  one.  He  and  his  fellow 
workmen  had  been  employed  upon  the  walls,  walking  over  and  work- 
ing upon  them  all  that  day  until  half  past  3  o'clock,  went  back  upon 
them  the  next  morning,  and  continued  until  they  finished  their  job, 
and  nothing  else  fell.  It  was  proved  by  an  abundance  of  evidence, 
and  with  no  contradiction,  that  proper  materials  for  the  mortar  had 
been  furnished  by  the  defendant.  Cow  Bay  sand  and  Rosendale  ce- 
ment, in  the  proportions  of  three  to  one,  which,  it  was  testified  to,  was 
the  proper  proportion  and  in  compliance  with  the  building  regulations. 
Upon  this  point  of  the  case,  it  appearing  that  Glick  &  Allen  did  all 
the  mason  work,  and  that  the  defendants  furnished  the  materials, 
the  question  was  asked  of  Glick :  "Binder  &  Baum,  did  they  have  any- 
feing  to  do  with  the  mixing  of  the  mortar?"  This  question  was  ob- 
jected to,  the  objection  was  sustained,  and  defendants  excepted.  If 
the  defendants  are  to  be  held  liable  upon  the  theonr  of  having  fur- 
nished improper  materials,  the  refusal  to  admit  this  evidence  was 
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fatal  error,  because  this  theory  depends  upon  the  active,  and  not  the 
passive,  negligence  of  the  defendants.  When  they  furnished  proper 
materials  to  the  masons  to  make  the  mortar,  their  duty  was  perform- 
ed. If  it  was  the  defendants'  duty,  and  if  they  did,  as  matter  of  fact, 
mix  the  mortar,  then  it  might  be  that  they  were  responsible  for  the 
mortar.  It  was  material,  therefore,  to  show  that  they  had  nothing 
to  do  with  this  mixing,  and  the  exclusion  of  the  evidence  was  error. 

Here  was  a  case  presented  of  independent  contractors.  The  owner 
was  not  responsible  to  an  employe  of  a  contractor  engaged  in  one  por- 
tion of  the  work  for  the  negligence  of  the  employes  engaged  in  another 
portion  thereof  unless  the  owner  interfered  with  the  prosecution  of 
the  work,  and  was  guilty  of  some  active  negligence.  Murphy  v.  Alt- 
man,  28  App.  Div.  472,  51  N.  Y.  Supp.  106 ;  Callan  v.  Pugh,  64  App. 
Div.  548,  66  N.  Y.  Supp.  1118;  Hogan  v.  Arbuckle,  73  App.  Div.  591, 
77  N.  Y.  Supp.  22.  No  such  interference  was  shown,  and  the  attempt 
affirmatively  to  disprove  it  was  prohibited  by  the  ruling  alluded  to. 

For  these  reasons,  the  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur. 


EISNER  V.  PRINGLB  MEMORIAL  HOME. 
(Supreme  Oanrt,  Appellate  Division,  First  Department     February  19,  1909.) 

1.  Pleading  (8  8*)— 0)nolusion8. 

The  exercise  of  the  option  given  the  lessor  by  a  lease  to  grant  a  re- 
newal lease  or  pay  the  tenant  the  value  of  a  building  on  the  premises 
is  properly  designated  an  election,  so  that  the '  allegation  of  the  com- 
plaint that  he  ^'elected*'  to  pay  the  value  of  the  building  is  one  of  fact, 
and  not  a  mere  legal  conclusion. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec  Dig.  §  8.*] 

2.  Pleading  (8  246*) — Right  to  Aaiend. 

Even  if  a  complaint  be  techDically  deficient  in  alleging  a  conclusion, 
instead  of  a  fact,  plaintiff  should  be  permitted  to  amend  at  the  trial,  or 
be  afforded  an  opportunity  to  move  such  an  amendment  at  special  term. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  S  246.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mark  H.  Eisner  against  the  Pringle  Memorial  Home. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  INGRAHAM,  LAUGHUN,  CLARKE,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Jerome  Eisner,  for  appellant. 
Nelson  Zabriskie,  for  respondent. 

SCOTT,  J.  Plaintiff  appeals  from  a  judgment  entered  upon  the 
dismissal  of  the  complaint  at  the  trial.  No  evidence  was  received,  and 
the  dismissal  appears  to  have  proceeded  upon  the  ground  that  the* 
complaint  failed  to  state  a  cause  of  action.  The  plaintiff  is  the  holder 
by  assignment  of  a  lease  made  by  defendant.    The  lease  expired  on 

•For  oUier  caaes  see  same  topic  ft  {  numbbb  in  Dec.  ft  Am.  Diffs.  1907  to  date,  ft  Rep'r  Indexes 
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August  1,  1907,  and  provided  that  at  the  expiration  thereof  the  de- 
fendant would,  at  its  option,  either  grant  unto  the  tenant  a  further  re- 
newal lease  of  the  premises  for  a  further  term  of  twenty-one  years, 
or  then  pay  to  the  tenant  the  just  and  fair  value  of  any  stable  which 
may  be  then  standing  on  the  demised  premises.  It  was  further  pro- 
vided that,  in  case  the  parties  concerned  do  not  agree  upon  the  value 
of  the  building,  such  value  should  be  determined  and  ascertained  by 
arbitration.     The  complaint  alleged: 

"Seventh.  That  prior  to  the  22nd  day  of  June,  1907,  defendant  elected, 
pursnant  to  the  said  terms  of  the  said  lease,  to  pay  to  plaintiff  the  just  and 
fair  value  of  the  building  upon  the  premises  in  question,  and  the  plaintiff 
and  defendant  were  not  able  to  agree  upon  such  fair  and  just  value.*' 

The  following  paragraphs  set  forth  the  notification  of  plaintiff  by 
defendant  that  it  had  appointed  an  appraiser  as  provided  in  said  lease, 
and  a  request  that  the  plaintiff  would  appoint  an  appraiser"  in  his 
behalf,  the  appointment  of  an  appraiser  by  plaintiff,  the  award  of  the 
appraisers  as  to  the  value  of  the  buildings,  and  the  failure  of  the 
defendant  to  pay  the  amount  so  awarded,  for  the  recovery  of  which 
this  action  is  brought.  The  record  does  not  indicate  wherein  the 
court  found  the  complaint  to  be  defective,  but  we  are  informed  by 
the  respondent's  brief  that  the  presumed  defect  lay  in  the  use  of  the 
word  "elected"  in  the  seventh  paragraph  quoted  above ;  the  contention 
being  that  that  word  indicates  only  a  legal  conclusion,  without  a  plead- 
ing of  the  facts  upon  which  it  rests.  The  lease  left  it  optional  with 
the  landlord  whether  to  renew  it,  or  to  pay  the  value  of  the  stable. 
The  exercise  of  that  option  by  defendant  and  the  determination  which 
course  it  would  pursue  is  properly  and  legally  denominated  an  election. 
Hence,  when  the  pleadings  alleged  that  .the  defendant  "elected"  to 
pay  the  value  of  the  stable,  he  alleged  a  fact,  to  wit,  that  defendant 
had  exercised  its  option  and  determined  what  course  it  would  pursue. 
It  is  difficult  to  see  by  what  choice  of  words  the  pleader  could  have 
more  clearly  and  succinctly  alleged  what  he  sought  to  allege.  If  it  were 
necessary,  as  we  do  not  think  it  was,  to  allege  the  evidentiary  facts 
which  led  the  pleader  to  believe  that  the  defendant  had  "elected"  to 
pay  for  the  buildings,  those  facts  are  set  forth  in  the  following  para- 
graph. Our  attention  has  not  been  called  to  any  other  supposed  defect 
in  the  complaint,  and  we  find  none.  It  may  be  said,  however,  that, 
even  if  the  complaint  had  been  technically  deficient  in  the  particular 
pointed  out,  the  plaintiff  should  have  been  permitted  either  to  amend 
the  complaint  at  the  trial  or  should  have  been  afforded  an  opportunity 
to  move  such  an  amendment-  at  Special  Term.  The  denial  of  his  mo- 
tion in  that  regard  would  of  itself  have  necessitated  a  reversal  of  the 
judgment.  But,  as  we  construe  it,  the  complaint  was  sufficient,  and 
needed  no  amendment. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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JAMES  BUTLiBR.  Inc.,  y.  DEEOAN  et  aL 
(Supreme  Court,  Appellate  DivlBlon,  First  Department    February  19,  1900.) 

1.  Use  and  Occupation  (S  3*)— Riqht  of  Action. 

Where  a  tenant  sells  his  store  business,  and  the  buyers  are  Informed  by 
the  landlord  that  he  will  not  accept  them  as  tenants  and  they  so  report  to 
the  seller,  and  he  agrees  to  turn  over  the  store  and  be  liable  for  rent  If 
they  will  pay  him  a  certain  sum,  an  assignee  of  the  tenant  cannot  re- 
cover of  the  buyers  for  the  use  and  occupation. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Dec.  Dig.  fi  3.*] 

2.  USB  AND  OCCTTPATION  (S  8*)— DEFENSES— ADICISSIBIUTT  OF  EVIDENCE. 

Where  buyers  of  the  store  business  of  a  tenant  are  sued  by  the  tenant's 
assignee  on  a  claim  against  them  for  the  use  and  occupation  of  the  prem- 
ises before  the  expiration  of  the  lease,  and  defendants  testify  that  the 
landlord  refused  to  accept  them  as  tenants,  iond  that  <m  so  reporting  to  the 
tenant  it  was  agreed  that  he  should  turn  over  the  store  and  that  they 
should  Include  the  rent,  which  he  had  agreed  to  pay  the  landlord,  as  a 
part  of  the  purchase  money,  evidence  that  they  had  fully  paid  the  consid- 
eration agreed  on  was  Improperly  excluded. 

[Ed.  Note. — ^For  other  cases,  see  Use  and  Oocupatlon«  Dec.  Dig.  |  8.^] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Butler,  Incorporated,  against  Edward  Deegan  and 
another.  From  a  judgment  for  plaintiff  entered  on  a  directed  ver- 
dict, defendants  appeal.    Reversed. 

Argued  before  INGRAHAM,  LAUGHLIN,  CLARKE,  Mc* 
LAUGHLIN,  and  SCOTT,  JJ. 

Magner  &  Carew,  for  appellants. 
John  H.  Rogan,  for  respondent 

McLaughlin,  J.  The  complaint  alleges  that  one  James  Butler 
had  a  lease  from  the  15th  of  March,  1906,  to  the  15th  of  March,  1907, 
of  a  portion  of  a  building,  a  store,  in  which  he  was  carrying  on  busi- 
ness; that  the  defendants  occupied  the  premises  by  permission  of 
Butler  as  his  tenant  from  the  1st  of  April,  1906,  to  the  15th  of  March, 
1907;  that  the  use  of  said  premises  was  reasonably  worth  $862.50, 
no  part  of  which  had  been  paid  by  the  defendants,  though  payment 
had  been  demanded  and  refused ;  that  on  the  22d  of  June,  1907,  and 
prior  to  the  commencement  of  this  action,  Butler,  for  a  valuable  conr 
sideration,  assigned  his  claim  to  the  plaintiff,  and  judgment  was  de- 
manded for  that  sum,  with  interest.  The  answer  denied  the  material 
allegations  of  the  complaint,  and  specifically  denied  that  there  was  due 
the  plaintiff  the  sum  of  $862.60,  or  any  sum  whatever. 

At  the  trial  it  appeared  from  the  testimony  on  the  part  of  the  plain- 
tiff that  on  the  1st  of  April,  1906,  Butler  sold  to  the  defendants  his 
business,  and  the  defendants  thereafter  continued  in  possession  of  the 
store  during  the  time  for  which  a  recovery  was  sought;  tiiat  the 
rental  value  of  the  premises  during  that  time  was  $76  ^  month ;  that 
Butler's  claim  was  assigned  to  the  plaintiff,  and  defendants  had  not 
paid  an)^hing  for  the  use  and  occupation.  From  the  defendant's  tes- 
timony it  appeared  that  immediately  prior  to  the  purchase  of  the  busi- 

*For  oth«r  gams  im  Min«  topic  ft  |  kvmsxb  In  Dec  ft  Am.  Digs.  1907  to  dat«,  ft  Rep'r  Ind«zM 
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ncss  of  Butler  the  defendants  had  a  conversation  with  the  landlord, 
and  he  would  not  accept  them  as  tenants  in  place  of  Butler.  They  so 
reported  to  Butler  and  he  thereupon  said,  if  they  would  pay  him  $1,- 
043,  he  would  turn  over  the  store  and  would  be  liable  for  and  pay  the 
rent  himself.  This  evidence  was  in  no  respect  contradicted  by  the 
plaintiff.  It  therefore  stands  admitted  so  far  as  the  record  shows 
that  the  real  transaction  was  as  claimed  by  the  defendants,  and,  if  so, 
then  the  plaintiff  could  not  recover  for  the  use  and  occupation. 

Various  attempts  were  made  to  show  that  the  full  consideration 
of  $1,043  had  been  paid  prior  to  the  commencement  of  the  action. 
All  of  this  evidence  was  excluded,  apparently  upon  the  theory  that 
the  defendants  had  not  pleaded  payment  of  rent  in  their  answer.  The 
contention  was  that  the  relation  of  landlord  and  tenant  never  existed ; 
and  it  did  not  if  the  defendants'  testimony  were  true.  The  defendants 
ascertained  before  they  purchased  the  business  carried  on  by  Butler 
on  the  premises  that  the  landlord  would  not  accept  them  as  tenants, 
but  that  he  should  continue  to  hold  Butler  as  a  tenant  and  they  so 
reported  to  the  latter,  and  thereupon,  according  to  their  testimony, 
it  was  arranged  that  the  defendants  should  include  the  rent  as  a  part 
of  the  purchase  money  for  the  store  which  he  agreed  to  pay  to  the 
landlord.  If  it  be  true  that  this  was  the  real  transaction,  then  it  is 
obvious  they  had  a  right  to  show  they  had  fully  paid  the  considera- 
tion agreed  upon.  The  evidence  showmg  this  payment  was  improper- 
ly excluded,  and  the  court  erred  in  directing  a  verdict. 

The  judgment  appealed  from,  therefore,  is  reversed  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  event.    All  concur. 


UJSSTBR  T.   CJOLUMBIA   STOBAGE   WAREHOUSES. 
(Sapreme  Court,  Appellate  IMvlsion,  First  Department    February  19»  1909.) 

1.  RsPLEviN  (8  72*)— EviDENOB— Sttffioienot. 

Evidence  In  replevin  against  a  storage  company  for  furniture,  the  de- 
fense  being  that  plaintifTs  divorced  wife  was  the  owner,  held  not  to  war- 
rant a  finding  that  a  bill  of  sale  of  the  furniture  executed  by  the  wife  to 
plaintiff  had  been  obtained  surreptitiously. 

[Ed.  Note. — ^FOr  other,  cases,  see  Replevin,  Dec  Dig.  |  72.*] 
2l  Evidencb  (S  891*)— Pabol  Evidence  Atfecting  Writings— Bill  or  Sale— 
Meboeb. 

Where  a  wife  on  divorce  from  her  husband  executed  a  bUl  of  sale  to 
him  of  furniture,  it  was  error  to  receive  evidence  as  to  conversations  re- 
garding the  disposition  of  the  furniture  occurring  prior  to  the  bill  of  sale 
before  any  attack  upon  its  validity. 

[Ed.  Note.— For  other  cases,  see  SMdence,  Cent.  Dig.  H  172^-1732 ;  Dec. 
Dig.  I  391.*] 

8.  Appeal  and  Ebbob  (|  1062*)— Pbejttdicial  Ebbob. 

Notwithstanding  there  is  evidence  warranting  a  finding  which  would 
support  the  verdict  rendered,  if  placed  upon  that  ground,  the  judgment 
thereon  cannot  for  that  reason  be  sustained,  where  another  issue  was  er- 
roneously submitted  to  the  jury;  for,  had  the  latter  issue  not  been  sub- 
mitted, it  cannot  be  said  that  the  verdict  would  not  have  been  different. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  EIrror,  Gent  Dig.  ff  4212- 
4218;  Dec.  Dig.  f  1062.*] 
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Appeal  from  Trial  Term,  New  York  County. 

Replevin  by  William  C.  Lesster  against  the  Columbia  Storage 
Warehouses.  From  a  judgment  for  defendant  and  an  order  denying' 
a  new  trial,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN^ 
CLARKE,  and  SCOTT,  JJ. 

John  P.  Elder,  for  appellant. 
Charles  Goldzier,  for  respondent 

McLaughlin,  J.  This  is  an  action  of  replevin  to  recover  cer- 
tain household  furniture  aUd  effects  stored  in  a  warehouse  of  the 
defendant.  The  complaint  alleges  two  causes  of  action,  the  first  for 
goods  delivered  to  the  defendant  in  July,  1902,  and  the  second  for 
goods  delivered  August  16,  1904,  set  forth  in  schedules  A  and  B, 
annexed  to  the  complaint.  The  answer  alleges  that  the  goods  in 
question  were  stored  with  the  defendant  by  one  Josephine  E.  Lesster, 
and  on  information  and  belief  that  she  is  the  owner  and  entitled  to 
the  possession  of  the  same.  The  trial  of  the  action  resulted  in  a  ver- 
dict in  favor  of  the  defendant,  and,  from  the  judgment  entered  there- 
on and  an  order  denying  a  motion  for  a  new  trial,  the  plaintiff  ap- 
peals. 

It  is  not  disputed  that  the  goods  in  question  were  taken  from  the 
residence  of  the  plaintiff  on  Fifty-Second  street.  New  York  City, 
and  stored  with  the  defendant  by  Josephine  E.  Lesster,  a  former  wife 
of  the  plaintiff.  It  appeared  that  in  1902  she  and  the  plaintiff  had 
some  discussion  concerning  a  divorce,  with  the  result  that  she  some 
time  thereafter  went  to  Indiana  for  the  purpose  of  securing  a  di- 
vorce from  the  courts  of  that  state,  which  she  finally  did  in  June, 
1904.  During  the  progress  of  the  action  and  for  some  time  after 
the  divorce  was  obtained,  she  continued  to  live  in  the  Fifty-Second 
street  house  with  the  plaintiff,  though,  according  to  her  testimony, 
not  as  husband  and  wife.  In  the  decree  of  divorce  no  provision  was 
made  for  alimony,  and  on  the  29th  of  July,  1904,  they  entered  into 
an  agreement  of  settlement,  in  accordance  with  which  the  plaintiff 
conveyed  to  her  certain  parcels  of  land  in  the  state  of  Indiana,  and  as- 
signed to  her  claims  amounting  to  $879  for  land  sold  in  that  state,  gave 
her  a  mortgage  of  $10,000  on  the  Fifty-Second  street  house,  and  paid 
her  $3,094.63  in  cash,  in  consideration  of  which  she  released  him 
from  all  claims,  including  dower  and  alimony,  and  at  the  same  time 
she  executed  a  bill  of  sale  to  him  of  all  the  personal  property  in  the 
Fifty-Second  street  house,  "except  the  piano,  a  screen  and  a  lady's 
writing  desk,"  for  a  nominal  consideration  of  $10.  On  August  4, 
1904,  she  removed  the  piano  and  certain  other  goods  from  the  house, 
and  stored  them  with  the  defendant,  some  of  which  are  apparently 
included  in  the  present  action.  These  goods  and  those  which  she 
had  previously  stored  were,  according  to  her  testimony,  given  to  her 
by  the  plaintiff,  and  were  removed  with  his  consent.  So  far  as  the 
action  relates  to  them,  the  evidence  is  quite  satisfactory  and  suf- 
ficient to  support  the  verdict  of  the  jury,  but  as  to  the  goods  stored 
on  August  15,  1904,  the  situation  is  different. 
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It  is  not  disputed  that  these  goods  were  removed  during  the  ab- 
sence of  the  plaintiff,  and  that,  when  he  returned  and  found  them 
gone,  he  told  Mrs.  Lesster  she  had  no  right  to  take  them,  and  threat- 
ened her  with  arrest.  He  also  immediately  thereafter  asserted  his 
ownership  of  them  to  the  defendant  in  whose  possession  he  found 
them.  Mrs.  Lesster  testified  that,  when  she  executed  the  bill  of  sale 
on  the  29th  of  July,  she  also  signed  18  other  instruments;  that  she 
did  not  read  any  of  them,  and  did  not  know  she  was  signing  a  bill 
of  sale  of  the  furniture  and  effects  in  the  Fifty-Second  street  house, 
but  supposed,  as  she  had  been  previously  told  by  the  plaintiff,  that 
she  was  signing  only  releases  of  her  dower  right;  that  the  plaintiff 
had  told  her  she  could  have  one-half  of  the  furniture  in  the  house 
or  whatever  she  wanted.  On  the  other  hand,  Mr.  Clinch,  in  whose 
office  the  papers  were  executed,  and  at  whose  direction  they  were 
drawn,  testified  that  she  read  both  the  agreement  of  settlement  and 
the  bill  of  sale;  that,  when  she  had  read  the  latter  instrument,  she 
said  some  of  the  property  in  the  house  belonged  to  her;  that  he 
thereupon  told  her  such  property  must  be  specified,  and  at  her  direc- 
tion he  inserted  in  the  bill  of  sale,  before  execution,  the  words  "ex- 
cept the  piano,  a  screen  and  a  lady's  writing  desk."  The  testimony  of 
Mr.  Clinch  was  not  contradicted.  Although  Mrs.  Lesster  was  sub- 
sequently recalled  as  a  witness,  she  made  no  attempt  to  contradict 
his  testimony.  It  further  appeared  that  in  1902,  when  plaintiff  had 
conveyed  most  of  his  real  estate  to  a  corporation,  she  had  signed 
the  deeds  in  the  same  lawyer's  office,  and  also  at  that  time  executed 
a  power  of  attorney  to  release  her  dower  right  in  other  real  estate. 
And  upon  her  direct  examination  she  testified  that,  when  she  told 
the  plaintiff  she  had  obtained  her  divorce,  "he  said  the  papers  would 
be  ready  very  soon  and  I  was  to  go  down  to  the  lawyer's  office  and 
sign  them,  as  to  the  furniture  and  the  release  of  dower." 

The  bill  of  sale  was  under  seal  and  acknowledged,  and  it  could  not 
be  destroyed  by  such  vague  and  unsatisfactory  evidence  as  that  of- 
fered by  the  defendant,  and  the  jury  should  have  been  so  instructed. 
The  trial  judge,  however,  left  it  to  the  jury  to  decide  whether  it  was 
a  bill  of  sale  or  not,  and  charged  that,  if  they  found  Mrs.  Lesster's 
signature  to  it  had  been  obtained  "surreptitiously,"  they  might  dis- 
regard it.  This  charge  was  not  justified  by  the  evidence,  which  falls 
far  short  of  showing  any  fraud  or  misrepresentation  which  would 
warrant  a  finding  that  the  instrument  was  invalid  or  that  Mrs.  Less- 
ter's  signature  to  it  had  been  obtained  "surreptitiously."  On  the 
contrary,  the  great  weight  of  evidence  is  that  Mrs.  Lesster  executed 
the  bill  of  sale  with  full  knowledge  of  its  contents.  She  also  was 
permitted  to  testify,  against  plaintiff's  objection,  as  to  conversations 
regarding  the  disposition  of  the  furniture  which  occurred  prior  to 
July  29,  1904,  the  day  the  bill  of  sale  was  executed,  before  any  at- 
tempt even  had  been  made  to  attack  its  validity.    This  was  also  error. 

It  is  true  she  testified  that,  after  the  execution  of  the  bill  of  sale, 
the  plaintiff  told  her  she  might  take  what  furniture  she  wished  out 
of  the  house;  that  he  said  this  on  different  occasions,  and  that  she 
did  on  the  4th  of  August  take  part  of  the  goods  in  question  with 
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his  consent;  that  on  the  11th  of  August  he  told  her  he  was  goingf 
away  and  would  not  be  bade  until  about  the  15th  of  August;  and 
that  she  could  take  what  she  wanted  of  the  furniture,  but  he  wanted 
her  to  take  it  and  be  out  of  the  house  when  he  got  back.  Granting, 
therefore,  the  validity  of  the  bill  of  sale,  there  is  sufficient  evidence 
to  sustain  a  finding  that  the  property  which  Mrs.  Lesster  did  take 
had  been  given  to  her  by  the  plaintiff,  and,  if  this  question  alone 
had  been  submitted  to  the  jury,  we  would  have  no  hesitation  in  af- 
firming the  judgment,  but  the  judgment  cannot  now  be  sustained  up- 
on this  ground,  for  the  jury  was  allowed  to  pass  upon  the  validity 
of  the  bill  of  sale,  and,  if  this  question  had  been  withdrawn  from 
their  consideration,  we  are  unable  to  say  that  their  verdict  might  not 
have  been  different. 

The  judgment  and  order  appealed  from,  therefore,  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
event    All  concur. 


(62  Misc.  Rep.  490.) 

MARTIN    V.    LEFKOWITZ. 

(Supreme  CV)urt,  Appellate  Term.    March  5,  1000.) 

1.  CouBTS  (I  190*>— Default  Judgkent. 

Appeal  will  not  lie  from  a  default  Judgment  of  the  Municipal  Court  of 
New  York  City. 
[Ed.  Note. — For  other  cases,  see  (Courts,  Dec  Dig.  I  190.*] 

2.  GotJBTS  (§  189*)— Municipal  Courts— Striking  Pleadings  as  Frivolous. 

The  Municipal  Court  has  no  power  to  strike  out  pleadings  as  frivolous. 
[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  S  189.*] 

3.  Courts  (S  189*)~Municipal  Coubts— Judgment  on  Pleadings. 

The  Municipal  Court  has  no  power  to  give  judgment  on  the  pleadings 
under  Ckxle  Civ.  Proc  S  M7,  as  added  by  Laws  1908,  p.  462,  c.  166,  its 
provisions  being  applicable,  under  section  8347,  subd.  4,  to  courts  of  rec- 
ord only. 

[Ed.  Note. — ^For  other  cases  see  Ck>urts,  Dec.  Dig.  |  189.*] 

4  Courts  (§  189*)— Municipal  Courts— Refusal  to  Open  Default— Costs. 
The  Municipal  Court  has  no  power  to  impose  costs  on  denial  of  moticm 
to  open  a  default 
[Ed.  Note. — For  other  cases,  see,  Courts,  Dec  Dig.  i  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Walter  H.  Martin  against  Meyer  Lefkowitz.  From  a 
judgment  by  default,  and  from  an  order  denying  a  motion  to  open  the 
default,  defendant  appeals.  Appeal  from  judgment  dismissed,  order 
reversed,  default  opened,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Isidor  L.  Daniels,  for  appellant. 
Albert  H.  T.  Banzhaf,  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  a  Judgment  taken 
against  him  by  default,  and  also  from  an  order  denying  his  motion 

•For  oUier  cMes  •««  same  topic  ft  I  nvmbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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to  open  such  default.  No  appeal  will  lie  from  a  default  judgment, 
and  as  to  that  the  appeal  must  be  dismissed.  Liebling  v.  Borg  (Sup.) 
113  N.  Y.  Supp.  549.  The  defendant's  sufficient  statements  set  forth 
in  affidavits  used  on  his  motion  to  open  his  default  are  not  contra- 
dicted, and  it  appears  that  on  the  day  set  for  trial  his  attorney  could 
not  attend  at  the  call  of  the  calendar.  It  appears  from  the  affidavit 
submitted  by  plaintiff's  attorney  that,  when  the  case  was  called  for 
trial,  the  defendant  still  not  answering,  plaintiff  moved  to  strike  out 
the  answer  of  defendant  on  the  ground  that  it  was  frivolous,  so  that 
no  testimony  was  taken.  This  motion  was  granted  and  judgment 
given  on  the  plaintiff's  verified  complaint  in  his  favor,  although  the 
defendant  had  interposed  a  verified  answer.  This  was  error.  There 
is  no  power  given  to  the  Municipal  Court  to  strike  out  pleadings  as 
frivolous  or  to  give  judgment  on  the  pleadings  under  section  647, 
Code  Qv.  Proc.,  added  by  Laws  1908,  p.  462,  c.  166.  The  chapter 
of  the  Code  containing  these  provisions  is  applicable  to  courts  of 
record  only.  Section  3347,  subd.  4.  Neither  did  the  court  below  have 
power  to  impose  $10  costs  upon  the  denial  of  the  motion  to  open  the 
default,    Klotz  v.  Frolich  (Sup.)  108  N.  Y.  Supp.  1023. 

Appeal  from  judgment  dismissed.  Order  denying  motion  to  open 
default  reversed,  default  opened,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 


<61  Misc.  Rep.  369.) 

SIMON  v.  UNDERWOOD. 

(City  Court  of  New  York,  Special  Term.    December,  1908.) 

1.  Appearance  (§  25*>^-Effeot~Mistakx  in  Nams. 

Where  an  order  for  examination  of  a  debtor  In  enpplementary  proceed- 
ings contains  a  mistake  in  his  name,  bat  he  appears  and  submits  himself 
to  the  jurisdiction,  the  mistake  can  be  corrected  as  a  matter  of  course. 

[Ed.  Note. — For  other  cases,  see  Appearance,  Dec  Dig.  §  25.*] 

2.  Judgment  (§  101*) — Default— VALiDmr. 

Where  defendant  has  been  sued  by  a  wrong  name,  a  Judgment  by  de- 
fault is  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  S  168;  Dec  Dig. 
I  lOl.*] 

Z,  Pasties  (§  68*)— Designation  and  Descbiftion. 

Where  a  person  uses  two  names,  he  may  be  sued  by  either  description, 
and  a  record  containing  either  name  would  be  regular. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  S  111;  Dec  Dig. 
I  68.»J 

4.  Judgment  (§  101*) — Validity— Action— Fictitious  Naicb  of  Defendant. 
Where  a  person  has  been  sued  by  a  fictitious  name  or  by  a  name, 
part  of  which  is  designated  as  fictitious,  the  real  name  being  unknown  and 
the  person  falls  to  appear,  a  Judgment  thereon  is  irregular,  unless  the 
summons  and  the  judgment  contain  a  description  sufficient  with  the  iden- 
tification of  the  defendant  as  prorided  by  Code  Civ.  Proc  §  451. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  |  168;  Dec  Dig. 
i  lOL^l 

*Vto  •tk«r  mam  am  mibs  topic  ft  |  mvicbbb  1b  Doo.  ft  Am.  Dlgi.  1907  to  daU.  ft  Rep'r  ladazM 
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5.  Execution  (S  8*)— lBBEGin.AB  JtrooHSNT. 

No  execution  can  issue  on  an  Irregular  judgment 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  fi  17;  Dec.  Dig. 

6.  Execution  (§  360*) — Supplementabt  PBocEEniNGs— Examination. 

No  order  for  examination  In  a  supplementary  proceeding  can  be  granted 
on  an  irregular  judgment. 
[Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  |  360.*] 

7.  Judgment  (f  310*) — ^Amendment— Pbopeb  Name  of  Defendant. 

Where  the  proper  name  of  defendant  or  Judgment  debtor  is  known,  the 
judgment  must  be  amended  by  inserting  such  name  before  any  other  pro- 
ceedings can  be  had  on  objection  made. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |  601;  Dec  Dig. 
f  310.*] 

8.  Pabties  (8  73*) — Designation—Fictitious  Name  of  Defendant. 

Plaintiff  Is  not  allowed  to  use  a  fictitious  name  for  defendant  at  his 
discretion,  but  only  when  he  is  ignorant  of  the  true  name. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent.  Dig.  $  114;  Dec  Dig. 
I  73.*] 

9.  Execution  (§  377*>— SupplemEntabt  Pboceedings— E^xaminatton. 

An  examination  In  supplementary  proceedings  may  be  had  where  the 
name  of  defendant  is  given  as  fictitious,  If  there  is  added  a  description 
identifying  the  person  Intended. 

[Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  S  377.*] 

10.  Execution  (8  420*) — Supflementabt  Pbooeedings. 

Where  a  fictitious  name  is  used  for  the  defendant  and  the  true  name 
Is  thereafter  discovered,  the  supplementary  proceedings  must  be  amend- 
ed to  set  forth  such  true  name. 

[Ed.  Note.— For  other  cases,  see  Execution,  Dec.  Dig.  §  420.*] 

Action  by  Morton  Simon  against  Henry  M.  Underwood.  Judgment 
for  plaintiff.  Motion  to  dismiss  an  order  for  examination  of  defend- 
ant.   Motion  to  dismiss  .granted. 

Simon  &  Asher,  for  judgment  creditor. 
J.  A.  Lazams,  for  judgment  debtor. 

GREEN,  J.  This  is  a  motion,  made  on  behalf  of  a  judgment  debtor 
by  his  attorney  appearing  specially,  to  dismiss  an  order  obtained  for 
the  examination  of  the  said  judgment  debtor,  "Henry"  M.  Underwood. 
The  affidavit  upon  which  the  order  for  the  examination  in  proceedings 
supplementary  to  execution  was  granted  is  entitled: 

*'In  the  matter  of  supplementary  proceedings:  Morton  Simon,  judgment- 
creditor,  ap^ainst  Henry  M.  Underwood,  the  name  of  'Henry'  being  fictitious, 
said  Judgment-debtor's  real  first  name  being  to  judgment-creditor  unknown. 
Judgment-debtor." 

The  affidavit  recites  that: 

"In  an  action  in  the  Municipal  Court  of  the  City  of  New  York,  borough  of 
Manhattan,  Seventh  District,  wherein  Morton  Simon  was  plaintiff  and  'Henry* 
M.  Underwood  and  'Frank'  E.  Gould  were  defendants,  a  judgment  was  duly 
recovered  against  said  'Henry'  M.  Underwood,  the  Judgment-debtor  herein, 
on  the  Ist  day  of  May,  1908.'* 

*For  other  ca«ei  see  wam»  topic  it  |  sn7if  bbr  In  Dec.  it,  Am.  Digs.  1907  to  date.  4  Rep'r  ladext* 
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And  then  follow  the  usual  and  proper  averments  in  such  proceed- 
ings necessary  and  provided  by  law.  Upon  the  said  affidavit  an  order 
was  duly  made  by  one  of  the  justices  of  this  court  requiring  the  said 
"Henry''  M.  Underwood  to  appear  for  examination  on  the  18th  day 
of  November,  1908.  Upon  the  return  day  of  the  order  the  said  judg- 
ment debtor  appeared  specially  by  counsel,  and  moved  to  dismiss  the 
proceedings  upon  the  grounds  that  the  return  of  the  process  server 
attached  to  the  original  service  on  file  showed  service  on  "Henry"  M. 
Underwood,  and  that  the  answer  on  file  was  verified  by  "H.  M.  Un- 
derwood"; that  an  inquest  was  taken  on  May  1,  1908;  that  the  orig- 
inal and  copy  summons  contained  the  names  of  the  defendants  set 
forth  as  "Frank"  E.  Gould,  the  name  "Frank"  being  fictitious,  said 
defendant's  real  first  name  being  to  plaintiff  unknown,  and  "Henry" 
M.  Underwood,  the  name  "Henry"  being  fictitious,  said  defendant's 
real  first  name  being  to  plaintiff  unknown,  and  that  the  summons  was 
not  amended  as  to  the  fictitious  names  of  the  defendants  "Frank"  and 
"Henry";  that  the  transcript  of  the  said  judgment  was  filed  in  the 
county  clerk's  office  and  execution  issued  to  the  sheriff  on  May  5, 
1908,  against  "Frank"  E.  Gould  and  "Henry"  M.  Underwood,  "Frank 
and  Henry  not  summoned" ;  that  the  same  was  returned  by  the  sheriff 
unsatisfied,  without  stating  upon  which  of  the  defendants  demand  was 
made,  or  whether  upon  one  or  both,  and,  lastly,  upon  the  ground  that 
the  proceedings  having  been  begim  against  "Henry"  M.  Underwood, 
the  name  "Henry"  being  fictitious,  there  was  no  other  or  further  de- 
scription of  the  defendants  or  either  of  them  added  sufficient  to  iden- 
tify them  or  either  of  them,  as  required  by  section  451  of  the  Code 
of  Civil  Procedure. 

Upon  the  return  day  in  question  the  grounds  of  the  judgment  debt- 
or's motion  were  verbally  presented,  and  the  court  of  its  own  motion 
adjourned  the  hearing  thereof  until  the  20th  day  of  November  in  order 
to  give  the  said  attorney  for  the  debtor  an  opportunity  to  present  an 
affidavit  containing  the  matters  set  forth  as  grounds  for  dismissal  of 
the  order.  This  subject  of  adjournment  is  mentioned  by  the  court 
by  reason  of  the  averment  contained  in  the  affidavit  of  counsel  for 
the  judgment  creditor  that  "such  motion  was  made  on  the  original 
papers,  to  wit,  the  affidavit  and  order  of  examination,  and  no  affidavit 
or  other  proof  was  submitted  to  the  court  on  such  application" ;  and, 
while  such  statement  is  technically  true  in  so  far  as  the  return  day  is 
concerned,  it  is  not  a  correct  statement  of  the  facts  by  reason  of  leave 
given  to  the  attorney  for  the  judgment  debtor,  in  the  presence  of 
counsel  for  the  judgment  creditor,  to  submit  an  affidavit  containing  the 
facts  as  he  presented  them,  and  which  affidavit  has  been  received  by 
the  court  and  is  part  of  this  record  and  proceeding.  The  motion 
before  the  court  to  dismiss  the  order  in  the  proceeding  at  bar  for  the 
examination  of  the  judgment  debtor  upon  the  various  grounds  set 
forth  is  not  difficult  of  determination  by  virtue  of  the  numerous  and 
manifest  irregularities  shown,  but,  as  the  motion  involves  a  number 
of  questions  upon  which  there  seems  to  be  a  total  lack  of  judicial 
expression  and  of  other  questions  upon  which  there  seems  to  be  a 
general  lack  of  knowledge  of  members  of  the  bar,  but  germane  to  the 
motion,  I  have  deemed  it  expedient  to  examine  the  questions  presented 
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at  some  length,  to  point  out  the  authorities  for  the  future  guidance  of 
members  of  the  profession,  and  the  court  feels  that  it  is  performing  a 
duty  imposed  by  reason  of  the  fact  that  there  are  hundreds  and  pos- 
sibly thousands  of  orders  presented  annually  to  the  court  sitting  at 
Special  Term  which  are  irregular  upon  their  faces,  and  which  would 
not  be  presented  did  counsel  take  trouble  to  examine  the  law  upon  the 
subject. 

One  of  the  questions  involved  herein  upon  which  there  is  dearth 
of  judicial  expression  (in  fact  I  have  been  unable  by  independent 
search  to  find  a  single  case)  is  as  to  the  necessity  in  proceedings  sup- 
plementary to  execution  of  "adding  a  description  identifying  the  per- 
son intended"  to  be  served,  when  such  person  is  designated  in  the 
summons  or  process  or  proceeding  simply  by  a  fictitious  name  or  a 
name  partly  unknown,  and  when  an  examination  of  such  person  in 
proceedings  supplementary  to  execution  is  required,  and  it  is  worthy 
of  observation  that  in  all  the  cases  presented  to  the  courts  (and  called 
to  my  attention),  and  arising  upon  the  suflSciency  of  process  or  judg- 
ment wherever  fictitious  names  have  been  designated,  no  question  has 
ever  been  raised  as  to  the  insufficiency  of  designation  m  actions  or 
proceedings  wherein  no  description  has  been  added  identifying  the  per- 
son intended  as  required  by  section  451  of  the  Code  of  Civil  Proce- 
dure. Section  451  of  the  Code  of  Civil  Procedure  provides  for  the 
use  of  fictitious  names  and  for  the  use  of  unknown  names  as  follows : 

"Sec.  451.  Wiiere  the  plaintiff  Is  Ignorant  of  the  name  or  part  of  the 
name  of  a  defendant,  he  may  designate  that  defendant,  In  the  summons,  and 
In  any  other  process  or  proceeding  In  the  action,  by  a  fictitious  name,  or  by 
as  much  of  his  name  as  is  known,  adding  a  description,  identifying  the  person 
intended. 

"Where  the  plaintiff  demands  judgment  against  an  unknown  person,  he 
may  designate  that  person  as  unknown,  adding  a  description  tending  to  iden- 
tify him.  In  either  case  the  person  intended  is  thereupon  regarded  as  a  de- 
fendant in  the  action,  and  as  sufficiently  described  therein,  for  all  purposes 
including  service  of  the  sunmions." 

It  is  further  provided  by  the  same  section  that,  when  the  true 
name  becomes  known,  an  order  must  be  made  amending  the  proceed- 
ings by  inserting  the  true  name.  Section  27  of  the  Municipal  Court 
act  (the  judgment  herein  was  obtained  in  the  Municipal  Court)  pro-, 
vides  that: 

'The  summons  must  be  addressed  to  the  defendant  by  name,  or,  if  his  name 
be  unknown,  by  a  fictitious  name,  and  must  summon  him  to  appear  before 
the  court  •  •  •  to  answer  the  complaint  of  the  plaintiff.  •  •  • "  Laws 
1902,  p.  1498,  c.  580. 

It  will  be  observed  that  there  is  nothing  in  this  section  referring  to 
the  description  for  the  purpose  of  identification  of  a  person  so  desig- 
nated, but  section  20  of  the  same  act  provides: 

'The  provisions  of  the  Code  of  Ciyil  Procedure,  and  the  rules  and  regnla- 
tions  of  the  Supreme  Court  as  they  may  be  from  time  to  time,  shall  apply 
to  the  Municipal  Court  as  far  as  the  same  can  be  made  applicable  and  are 
not  in  confilct  with  the  provisions  of  this  act;  in  case  of  such  conflict  this 
act  shall  govern." 

There  is  nothing  in  the  provisions  of  section  451  of  the  Code  in 
conflict  with  this  section  of  the  Municipal  Court  act,  nor  anything  in 
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section  27  of  the  Municipal  Court  act  inconsistent  with  section  451 
of  the  Code.  Section  27  of  the  Municipal  Court  act  provides  for  the 
issuance  of  a  summons  to  a  defendant  whose  name  is  unknown  by  a 
fictitious  name,  and  section  461  of  the  Code  is  the  authority  for  the 
addition  of  a  description  for  his  identification  for  the  purpose  of 
service  of  process.  Section  461  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  plaintiff  may  designate  the  defendant  "in  the  summons 
and  in  any  other  process  or  proceeding  in  the  action  by  a  fictitious 
name,  or  by  as  much  of  his  name  as  is  known,  adding  a  description 
identifying  the  person  intended."  This  leads  us  to  a  consideration 
as  to  whether  an  order  obtained  in  supplementary  proceedings  for 
the  examination  of  a  judgment  debtor  is  a  special  proceeding  or  ''pro- 
ceeding in  an  action." 

Section  2433  of  the  Code  declares  these  proceedings  to  be  special 
proceedings,  and  sections  3333  and  3334  define  the  difference  between 
special  proceedings  and  actions;  but,  notwithstanding  this  seemingly 
plain  language  of  the  Code,  it  has  been  held  that  orders  in  supple- 
mentary proceedings  and  supplementary  proceedings  were  not  "spe- 
cial proceedings"  within  the  meaning  of  section  2433  of  the  Code 
of  Civil  Procedure,  and  that  such  proceedings  were  proceedings  in 
an  action,  and  that  an  order  made  in  such  proceeding  was  an  order 
in  action.  Graves  v.  Scoville,  12  Civ.  Proc.  R.  167.  The  question  arose 
in  the  case,  supra,  upon  a  motion  to  vacate  an  order  obtained  re- 
quiring a  third  party  indebted  to  the  judgment  debtor  to  appear  be- 
fore a  referee  for  examination  as  to  such  property  of  the  judgment 
debtor.  The  inquest  was  obtained  in  the  City  Court  of  Brooklyn. 
The  third  party  was  a  resident  of  New  York  county.  The  referee 
appointed  resided  irf  New  York  county,  and  the  person  required  to 
appear  was  so  ordered  to  appear  before  such  referee  in  the  county 
of  the  residence  of  the  third  party,  to  wit,  in  New  York  county.  The 
motion  to  vacate  the  order  was  based  upon  the  grounds  that  the  order 
required  an  examination  outside  of  the  city  of  Brookl)m ;  and,  second, 
because  legal  service  of  such  order  could  not  be  made  outside  of  the 
city  of  Brooklyn.  If,  however,  the  proceeding  was  an  independent 
"special  proceeding"  the  objections  taken  were  good,  but,  if  the  pro- 
ceedings were  "in  an  action,"  then  the  court  had  power  to  make  the 
order,  for  under  the  old  sections  of  the  Code  relating  to  the  City 
Court  of  Brookl)m,  and  under  the  present  section  of  the  Code  (section 
338),  relating  to  the  City  Court  of  New  York,  an  order  in  an  action 
requiring  the  performance  of  an  act  by  a  party  thereto  may  be  served 
in  any  part  of  the  state. 

The  court  said: 

To  answer  this  question  In  the  negative  would  tend  to  Impair  the  useful- 
ness of  this  conrt  and  drlye  therefrom  much  business,  for  a  judgment  without 
the  machinery  for  its  enforcement  against  the  property  of  the  judgment 
debtor  is  an  empty  victory  indeed,  and  Is  harmless  to  the  judgment  debtor, 
and  certainly  no  equity  appears  to  this  court  to  sustain  the  contention  of  the 
appeUant" 

While  it  is  evident  that  the  decision  rendered  was  one  of  expediency 
and  necessary  for  the  perfection  of  the  procedure  for  the  enforce- 
ment of  the  collection  of  a  judgment  of  the  City  Court  of  Brookl3m, 
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nevertheless  the  case  was  presented  to  the  Court  of  Appeals,  which 
tribunal  affirmed  the  judgment  unanimously,  but  without  opinion. 
Graves  v.  Scovil,  102  N.  Y.  676. 

Recently  the  same  question  was  presented  to  the  Appellate  Term 
of  this  department,  and  while  the  court  gave  utterance  to  its  doubts 
as  to  the  soundness  of  the  decision  said  that  the  question  was  now 
not  "as  one  open  to  independent  discussion,"  and  followed  the  deci- 
sion originally  rendered  and  affirmed.  Deane  v.  Sire,  48  Misc.  Rep. 
607,  95  N.  Y.  Supp.  656.  See,  also.  Smith  v.  Tozer,  42  Hun,  25; 
Wright  V.  Nostrand,  94  N.  Y.  45,  46.  Under  the  rule,  therefore, 
of  stare  decisis,  it  is  now  settled  and  accepted  as  the  law  that  an  order 
for  the  examination  of  a  party  in  supplementary  proceedings  is  an 
order  in  an  action,  and  the  proceedings  are  "proceedings  in  an  action," 
and  are  not  special  proceedings  within  the  meaning  of  section  3334 
of  the  Code  of  Civil  Procedure.  Cases  supra.  By  reverting  to  sec- 
tion 461  of  the  Code  of  Civil  Procedure,  we  observe  it  provides  that: 

"Wiben  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name  of  a  de- 
fendant he  may  designate  that  defendant  in  the  summons  and  in  any  other 
process  or  proceeding  in  the  action  by  a  fictitious  name,  or  by  as  much  of  his 
name  as  is  known,  adding  a  description  tending  to  identify  him." 

It  having  been  held  and  declared  to  be  the  law  that  supplementary 
proceedings  are  "special  proceedings  taken  in  an  action,"  it  is  evident 
that  the  provision  of  the  Code  (section  451)  relating  to  fictitious 
names  applies  to  orders  in  supplementar}'  proceedings  and  persons 
whose  names  are  unknown  or  parts  of  whose  names  are  unknown 
may  in  such  proceedings  be  designated  with  names  fictitious,  "adding 
a  description  tending  to  identify  him." 

The  case  of  People  ex  rel.  Maibach  v.  Dunn,*  38  App.  Div.  112, 
56  N.  Y.  Supp.  627,  has  been  cited  as  an  authority  for  the  mainte- 
nance of  these  proceedings  without  adding  words  of  description  to 
the  fictitious  name  used.    In  that  case  it  was  held  that : 

"Where  a  commitment  regular  on  its  face  has  been  Issued  In  an  action 
pursuant  to  an  order  of  the  court,  and  has  been  served  upon  the  defendant 
who  has  been  proceetled  against  under  a  fictitious  name,  and  there  was  no 
evidence  before  tlie  court  when  making  the  order  for  the  commitment  that 
the  plaintiff  linew  the  real  name  of  the  defendant  the  latter  cannot  properly 
be  discharged  from  arrest  under  a  writ  of  habeas  corpus.  The  question 
whether  the  plaintiff  had  knowledge  of  the  defendant's  true  name  should 
not  be  determined  on  aflidavlts  presented  on  the  return  to  a  writ  of  habeas 
corpus,  but  upon  a  motion  made  to  set  aside  the  proceedings  and  commitment 
because  of  the  irregularity  in  continuing  the  action  under  a  fictitious  name 
with  knowledge  of  the  defendant's  true  name.  In  violation  of  the  require- 
ments of  section  451  of  the  Code  of  Civil  Procedure." 

The  court  in  that  case  said  (page  113  of  38  App.  Div.,  page  628 

of  56  N.  Y.  Supp.) : 

"It  is  undoubtedly  true  that  upon  the  return  of  the  writ  (habeas  corpus) 
the  court  can  inquire  whether  the  court  Issuing  the  commitment  had  juris- 
diction tp  make  the  order,  give  the  Judgment  or  Issue  the  process,  and  wheth- 
er the  contempt  Is  specifically  and  plainly  charged  in  the  commitment*' 

The  court  in  that  case  held  that  the  court  in  issuing  the  commit- 
ment imder  the  fictitious  name  had  jurisdiction,  and  said: 
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"It  is  difficult  to  see  how  any  question  of  irregularity  tliat  was  not  juris- 
dictional in  the  issuing  of  the  order  for  commitment  or  In  the  commitment 
itself  can  be  availed  of  by  habeas  corpus." 

And  that: 

"By  section  451,  the  plaintiff,  being  ignorant  of  the  name  of  the  relator, 
had  a  right  to  pursue  him  by  a  fictitious  name." 

At  first  blush,  this  case  seems  to  support  the  contention  so  often 
made  at  Special  Term  that  these  proceedings  may  be  conducted 
against  a  defendant  or  a  judgment  debtor  by  a  fictitious  name,  but 
careful  examination  shows  that  all  that  case  decides  is  that  the  omis- 
sion in  a  process,  order,  or  summons  of  "adding  a  description  tending 
to  identify  him"  of  a  person  sued  or  pursued  under  a  fictitious  name 
is  not  jurisdictional,  but  is  only  an  irregularity,  and  cannot  be  avail- 
able under  habeas  corpus. 

Where  the  statute  is  explicit  as  to  the  mode  of  procedure  in  ob- 
taining service  upon  a  person  whose  name  is  unknown  or  partly  un- 
known, no  length  of  custom  is  suflBcient  to  destroy  its  mandate  if 
that  custom  be  in  derogation  of  its  direction;  and,  while  from  time 
immemorial  the  custom  has  been  to  add  to  the  name  of  a  defendant 
unknown  or  whose  name  is  partly  known  the  trite  phrase  "real  Chris- 
tian name  unknown  to  plaintiff,"  the  paramotmt  question  is:  Is  such 
designation  without  further  description  sufficient  upon  proper  objec- 
tion made  to  authorize  the  examination  of  a  person  so  named  as 
defendant  in  proceedings  supplementary  to  execution  without  "add- 
ing a  description  tending  to  identify  him"?  as  required  by  section 
451  of  the  Code  of  Civil  Procedure ;  for  it  is  worthy  of  observation 
that  section  451  of  the  Code  of  Civil  Procedure  particularly  provides 
for  two  instances  in  which  a  fictitious  name  or  unknown  name  may  be 
used  to  designate  a  defendant.  The  first  is,  where  the  plaintiff  is 
ignorant  of  the  name  or  part  of  the  name  of  a  defendant  he  may 
designate  that  defendant  by  a  fictitious  name  or  by  as  much  of  his 
name  as  is  known,  "adding  a  description  identifying  the  person  in- 
tended"; and,  secondly,  where  he  demands  judgment  against  an  un- 
known person,  he  may  designate  that  person  as  unknown,  "adding  a 
description  tending  to  identify  him." 

It  is  thus  evident,  if  the  plain  use  of  English  language  by  the  Leg- 
islature means  anything,  that,  while  the  right  to  bring  in  a  party 
by  a  fictitious  name  is  expressly  given  by  the  Code  in  order  that  a 
party  whose  name  is  unknown  or  partly  unknown  may  be  brought 
before  the  court,  it  is  necessary  that  he  be  described  in  the  sum- 
mons or  process  with  sufficient  accuracy  to  identify  the  person  in- 
tended. This  proposition  is  so  self-evident  as  to  preclude  any  argu- 
ment that  the  mere  description  of  "John"  Smith,  "John  being  ficti- 
tious, real  Christian  name  being  unknown  to  plaintiff,"  is  not  "add- 
ing a  description  identifying  the  person  intended"  as  required  by 
the  Code.  If,  however,  for  example,  the  designation  were  "John" 
Smith,  defendant,  "John"  being  fictitious,'  the  real  Christian  name 
being  unknown  to  plaintiff,  said  "John"  Smith,  named  as  the  de- 
fendant, being  about  40  years  old,  red  hair,  and  formerly  conduct- 
ing for  five  years  a  furniture  business  at  No.  600  Third  avenue.  New 
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York  City,  borough  of  Manhattan,  and  residing  at  No.  785  First 
street,  and  being  the  husband  of  Mary  Smith,  residing  at  the  same 
place,  it  could  not  well  be  doubted  as  to  the  person  intended  as  de- 
fendant. As  I  understand  and  construe  the  section  of  the  Code  in 
question,  I  am  of  the  opinion  that  the  description  necessary  to  be 
added  to  the  fictitious  name  is  such  as  would  enable  a  reasonably  in- 
telligent person,  in  the  exercise  of  the  duty  of  the  service  of  process, 
to  discover  by  means  of  the  description  contained  in  the  process  the 
person  for  whom  the  process  was  intended,  and  who  has  thus  been 
designated  and  identified  by  such  description.  There  is  a  vast  dif- 
ference between  suing  a  person  by  a  wrong  name  and  suing  a  person 
under  a  fictitious  one,  and  much  confusion  exists  in  the  minds  of  the 
members  of  the  bar  by  reason  of  their  failure  to  discriminate  between 
the  two. 

In  the  case  of  Goldberg  v.  Markowitz,  94  App.  Div.  237,  87  N. 
Y.  Supp.  1045,  the  court  held  that  a  judgment  of  a  district  court  was 
void  when  the  record  did  not  show  for  or  against  whom  the  judg- 
ment had  been  rendered.  In  that  case  two  persons  were  made  de- 
fendants and  sued  under  fictitious  names,  and* the  marshal  served 
one.  The  record  showed  that  the  action  was  entitled  against  one 
of  the  defendants,  to  wit,  "Markowitz  v.  Lipsky  et  al.";  that  the 
defendant  appeared  in  person ;  that  the  complaint  was  for  goods  sold 
and  delivered;  that,  while  the  record  showed  Lipsky  as  the  only 
defendant,  the  service  was  on  Goldberg,  and  the  court  held  that  the 
whole  record  was  void  as  it  contained  none  of  the  essentials  to  show 
a  valid  judgment  against  anybody;  and  that  such  a  judgment  and 
execution  issued  thereon  aflforded  no  protection  to  a  marshal  or  per- 
son levying  under  it.  In  that  case,  while  not  analogous  to  the  case 
at  bar,  the  court  took  occasion  to  lay  down  some  principles  of  law 
applicable  to  the  case  before  me.    The  court  said: 

"Assuming  that  this  summons  was  regularly  served  on  the  defendant  as 
the  person  intended  to  be  sued,  the  judgment  to  be  entered  upon  such  a 
summons  must  be  such  a  judgment  as  will  sufficiently  describe  the  party 
against  whom  the  Judgment  is  entered."  Page  240  of  94  App.  Dir^  page  104S 
of  87  N.  Y.  Bupp. 

The  court  further  said: 

"There  is  no  provision  that  I  can  find  that  authorized  a  Judgment  to  be 
entered  against  any  p^son  but  the  real  debtor,  and  although  a  summons 
can  be  issued  against  a  defendant  by  a  fictitious  name,  where  the  real  name  of 
the  defendant  is  unknown,  no  Judgment  can  be  entered  which  can  be  enforced 
by  an  execution  unless  the  debtor  is  so  described  in  the  Judgment  that  he 
can  be  identified,  so  that  the  execution  to  be  issued  upon  the  Judgment  can 
direct  the  marshal  to  collect  the  amount  of  the  Judgment  or  the  amount  due 
thereon,  out  of  the  personal  property  of  the  debtor." 

It  is  not  a  compliance  with  this  provision  for  an  execution  to  direct 
the  marshal  to  collect  the  amount  out  of  "the  separate  property  of 
the  judgment  debtor  'John'  Goldberg,  first  name  fictitious,  real  name 
unknown  to  the  plaintiff."  This  execution  does  not  direct  the  mar- 
shal to  collect  the  judgment  out  of  the  property  of  the  debtor,  but 
out  of  the  property  of  "John"  Goldberg,  whose  first  name  is  fictitious, 
and  the  marshal  could  then  levy  on  the  property  of  any  Goldberg 
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that  he  could  find.     Goldberg  v.  Markowitz,  94  App.  Div.  243,  87 
N.  Y.  Supp.  1045. 

Surely,  if  in  such  a  case  the  execution  be  void,  and  the  judgment 
from  which  it  springs  is  likewise  void,  an  order  for  the  examination 
of  a  paHy  on  such  a  void  judgment  cannot  stand.  The  language  of 
court,  supra,  and  which  bears  upon  the  question  at  bar  may  be  repeat- 
ed, to  wit: 

^'And  although  a  sammons  can  be  Issued  against  a  defendant  by  a  fictitious 
name,  where  the  real  name  Is  unknown,  no  judgment  can  be  entered  which 
can  be  enforced  by  an  execution  unless  the  debtor  Is  so  described  In  the- 
judgment  that  he  can  be  identified.  If  no  judgment  can  be  entered  which 
can  be  enforced  by  execution  unless  the  debtor  Is  so  described  in  the  judg- 
ment, how  can  supplementary  proceedings  be  legally  founded  on  the  judgment 
and  based  on  an  execution  either  before  or  after  its  service  or  after  Its  Is- 
suance as  provided  by  the  Code  If  such  judgment  be  irregular  for  failure- 
to  comply  with  section  451  of  the  Ck>de,  and  If  such  judgment  could  not 
have  been  entered  f* 

The  case  of  Stuyyesant  v.  Weil,  26  Misc.  Rep.  445,  57  N.  Y.  Supp. 
592,  was  an  action  in  equity  to  recover  the  amount  paid  upon  an  ex- 
ecutory contract  for  the  purchase  of  land  or  for  specific  performance 
of  the  contract  of  sale.  The  purchaser  decHned  to  take  title  upon 
the  ground  that  the  title  was  defective  in  that  one  of  the  defendants 
was  named  in  the  simimons  and  complaint  as  "Emma  J.  Stockton/*^ 
whereas  her  true  name  was  "Mary  J.  Stockton."  She  never  appeared 
in  the  action,  and,  her  true  name  being  ascertained  some  time  there- 
after, an  ex  parte  order  was  obtained  amending  all  the  proceedings 
by  inserting  the  true  name  of  the  said  defendant.  After  the  prem- 
ises were  duly  sold  by  a  referee  named  in  foreclosure  proceedings,, 
surplus  proceedings  were  had,  and  the  said  defendant  appeared  in 
the  surplus  proceedings  and  consented  to  an  order  awarding  the  sur- 
plus to  a  certain  claimant.  The  court  at  Trial  Term  held  that,  while 
the  judgment  was  void  for  irregularity  or  jurisdictional  defect,  this 
was  cured  by  her  subsequent  appearance  in  the  surplus  proceedings, 
and  by  consenting  to  the  payment  of  the  money  she  was  estopped 
from  questioning  the  validity  of  the  judgment.  Stu3rvesant  v.  Weil, 
26  Misc.  Rep.  451,  57  N.  Y.  Supp.  592.  But  upon  appeal,  however, 
to  the  Appellate  Division,  the  judgment  was  reversed.  StU3rvesant  v. 
Weil,  41  App.  Div.  561,  58  N.  Y.  Supp.  697.  In  the  case  at  Trial 
Term,  in  a  lengthy  opinion,  the  learned  trial  justice  (now  a  justice 
of  the  Court  of  Appeals)  said : 

*rrhe  first  objection  raised  by*  the  plaintiff  to  the  defendants'  title  is  that 
the  court  never  acquired  Jurisdiction  of  the  person  of  Mary  J.  Stockton,  who 
was  the  owner  of  the  equity  of  redemption,  and  that  the  Judgment  of  fore- 
closure and  sale  in  Pretzfleld  v.  Lawrence  was  therefore  void.  In  support 
of  the  contention  plaintiffs*  counsel  cites  Famham  v.  Hildreth,  32  Barb.  277, 
Schoellkopf  t.  Ohmeis,  11  Misc.  Rep.  253,  32  N.  Y.  Supp.  736»  and  McGlll 
7.  Weil  (Co.  Ct)  10  N.  Y.  Supp.  246.  In  the  first  of  these  cases,  which  was  in 
the  Supreme  Court,  the  defendant,  whose  name  was  Truman  Hlldreth,  was 
sued  by  the  name  of  Freeman  Hlldreth.  The  defendant  did  not  appear  in  the 
action,  and  Judgment  was  taken  against  him  by  default  Execution  was 
issued*  and  certain  lands  belonging  to  the  defendant  were  sold  thereunder, 
nie  sherliTs  certificate  and  deed  recited  a  Judgment  against  Truman  Hlldreth. 
After  giving  of  the  deed  and  the  granting  of  an  order  for  a  new  trial,  the 
plaintiff  in  the  Judgment  obtained  an  ex  parte  order,  amending  'nunc  pro  tunc*^ 
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the  judgment  roll,  tbe  docket  of  the  judgment  and  the  execution  issued  there- 
on, by  inserting  the  word  'Truman'  wherever  the  word  'Freeman'  occurred. 
It  was  held  that  this  amendment  did  not  have  the  effect  of  rendering  the 
sale  valid  or  of  divesting  the  defendant  of  the  title  of  the  property  levied  on. 
In  Schoellkopf  v.  Ohmeis,  11  Misc.  Rep.  253,  32  N.  Y.  Supp.  736,  in  New  York 
Ck>mmon  Pleas,  Joseph  M.  Ohmeis  was  sued  as  Jacob  Ohmeis.  Upon  the 
defendant's  failure  to  appear  or  answer,  an  assessment  of  damages  was  had. 
A  motion  after  judgment  to  amend  the  process  and  proceedings  'nunc  pro  tunc* 
by  substituting  the  name  'Joseph  M.  Ohmeis'  for  'Jacob  Ohmeis*  was  denied 
on  the  ground  that  the  court  has  never  gained  jurisdiction  of  the  person  of 
the  defendant.  In  speaking  of  the  comprehensive  power  of  amendments  given 
by  the  courts  by  section  723,  CkKle  Civ.  Proc,  the  court,  per  Pryor,  J.,  says: 
'It  canpot  embrace  a  case  of  which  the  court  has  not  jurisdiction,  nor  make 
valid  what  is  void.'  McGill  v.  Weil,  supra,  was  a  case  in  Justice's  Court, 
in  which  'Gustavus  Weil'  was  sued  by  the  name  of  'Augustus  Weil.'  The 
defendant  did  not  appear,  and  judgment  went  against  him  by  default.  An 
order  in  supplementary  proceedings  was  thereupon  issued  directing  said  de- 
fendant to  appear  before  a  referee  for  examination.  Upon  the  defendant's 
refusal  to  be  sworn  and  be  examined  in  said  proceedings,  a  motion  was  made 
to  punish  him  for  contempt  of  court  This  motion  was  denied  upon  the 
ground  that  the  justice  had  never  acquired  jurisdiction  of  the  defendant. 
To  the  same  effect  are  Moulton  v.  De  ma  Carty,  6  Rob.  477 ;  Abeel  v.  Oonhyser, 
42  How.  Prac.  253;  Gardner  v.  Kraft,  52  How.  Prac.  409;  Miller  v.  Foley, 
28  Barb.  631;  Muldoon  v.  Pierz,  1  Abb.  N.  C.  809;  Wiehle  v.  Schwarz,  22 
Jones  ft  S.  171." 

The  court  further  said: 

"But  it  seems  to  us  that  this  rule  has  no  application  In  a  case  where 
the  record  clearly  disclosed  that  the  recitals  upon  which  the  judgment  is 
based  are  not  true,  and  it  affirmatively  appears  that  the  court  never  ac- 
quired jurisdiction  of  the  person  of  the  defendant  It  is  a  fundamental  and 
necessary  rule  of  universal  application  that  no  court  can  render  judgment 
in  any  case  where  it  has  not  acquired  jurisdiction  of  both  the  subject-matter 
of  the  action  and  the  person  of  the  defendant  The  power  of  amendment 
given  to  the  courts  by  section  723,  Code  Civ.  Proc.,  can  only  be  exercised  when 
such  jurisdiction  exists.  The  stipulation  of  the  parties  herein  affirmatively 
establishes  the  fact  that  the  only  summons  ever  served  upon  Mary  J.  Stockton 
contained  the  name  of  Emma  J.  Stockton  as  a  defendant  No  summons  was 
ever  issued  containing  the  name  of  Mary  J.  Stockton.  The  latter  did  not 
appear  in  the  action  either  in  person  or  by  attorney.  It  will  not  be  contended 
that  if,  under  these  circumstances,  no  amendment  of  the  summons  had  ever 
been  made,  the  judgment  would  have  been  valid  and  effectual  as  against  this 
particular  defendant  How  does  the  ex  parte  order  of  the  court  cure  the 
defect?  Can  jurisdiction  of  the  person  of  a  defendant  be  acquired  by  this 
means?  We  think  these  questions  must  be  answered  In  the  negative.  Section 
451,  Code  Civ.  Proc.,  provides  for  the  method  of  procedure  when  the  plaintiff 
is  ignorant  of  the  name,  or  part  of  the  name,  of  a  defendant.  When  such 
a  defendant  is  not  designated  as  prescribed  by  said  section,  the  plaintiff 
takes  the  risk  of  properly  naming  the  defendant  If  a  defendant  appears  and 
submits  himself  to  the  jurisdiction  of  the  court,  any  mistake  in  his  name  can 
be  corrected  as  a  matter  of  course.  Where,  in  case  of  a  mistake  of  a  name 
of  a  defendant  he  does  not  appear,  he  should  be  brought  in  by  supplemental 
summons,  as  provided  in  section  453,  Code  of  Civil  Procedure." 

Upon  appeal,  however,  to  the  Appellate  Division,  the  court  said 
(41  App.  Div.  551,  58  N.  Y.  Supp.  697)  : 

"In  disposing  of  the  objections  to  the  title  the  learned  trial  judge  below 
held  that  the  failure  to  include  the  right  name  of  the  defendant  Stockton  was 
a  jurisdictional  defect  which  rendered  the  judgment  void,  and  was  not  cored 
by  the  ex  parte  order  amending  the  summons  and  complaint  by  Inserting  her 
right  name.  He  upheld  the  title,  however,  upon  the  ground  that  she,  having 
appeared  in  the  surplus  proceedings,  was  estopped,  as  would  be  those  claiming 
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under  her,  from  thereafter  assaUing  the  yalidity  of  the  judgment  of  fore- 
closure. We  cannot  agree  with  the  court  below  as  to  the  effect  of  her  having 
appeared  in  the  surplus  proceedings,  and  assented  to  a  payment  on  the 
second  mortgage." 

The  court  further  said: 

•The  question  as  to  whether  the  failure  to  state  the  correct  Christian  name 
in  the  summons  affects  the  Jurisdiction  of  the  court,  and  what  power  the 
court  has  to  subsequently  amend  it  before  judgment,  has  been  many  times 
presented  and  variously  decided.  Although  it  is  conceded  that  under  the 
provision  of  the  Oode  of  Civil  Procedure  (section  723)  the  court  has  the  right 
in  a  proper  case  to  allow  an  amendment  of  any  process,  pleading,  or  pro- 
ceeding, it  is  impossible  to  reconcile  decisions  bearing  upon  the  question  of 
Just  whoi  this  right  may  be  exercised.  Section  723  of  the  Code  states: 
*The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  Justice,  and  on  such  terms  as  it  deems  Just, 
amend  any  process,  pleading,  or  other  proceeding,  by  adding  or  striking  out 
the  name  of  a  person  as  a  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case ;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the  pleading  or  other  proceeding  to  the 
facts  proved.  And,  in  every  stage  of  the  action,  the  court  must  disregard 
an  error  or  defect,  in  the  pleadings  or  other  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party.' 

"Under  this  broad  language  it  is  difficult  exactly  to  define  the  limits  beyond 
which  the  power  of  the  court  by  way  of  amendment  may  not  extend  when 
it  has  once  acquired  Jurisdiction  of  the  parties.  Where  the  right  person  has 
been  served  with  process  and  appeals,  the  provision  of  the  Code,  supported  bf 
numerous  decisions,  upholds  the  right  to  exercise  such  power  in  the  most 
liberal  way  by  permitting  am«idment  of  the  process  or  pleading  in  the-  name 
or  names  of  the  parties  or  in  any  other  way  required  In  furtherance  of  Justice. 
Thus,  in  Munzinger  v.  Courier  Company,  82  Hun,  575,  31  N.  Y.  Supp.  737, 
where  the  defendant,  an  unincorporated  association,  was  sued  as  a  corporation 
and  the  summons  was  served  on  its  president,  who  appeared,  it  was  held 
that  an  amendment  would  be  allowed  changing  the  name  of  the  defendant  as 
designated  to  its  correct  name,  and  in  Weil  v.  Martin,  24  Hun,  645,  the  court, 
in  a  foreclosure  suit  where  a  person  was  served  as  a  wife  of  one  of  the  de- 
fendants, permitted  amendment  by  inserting  the  name;  but  here,  too,  the 
party  affected  by  the  amendment  had  appeared.  In  the  case  of  Carr  &  Hob- 
son  V.  Sterling,  114  N.  Y.  558,  22  N.  B.  37,  where  the  complaint  was  duly 
served  and  the  defendant  did  not  appear,  the  amount  for  which  Judgment  was 
demanded  was  thereafter  amended  ex  parte  to  a  different  figure,  for  which 
sum  Judgment  was  subsequently  taken ;  and  it  was  held  that  failure  to  give 
the  defendant  notice  of  the  motion  to  amend  was  an  irregularity  merely.  Also 
in  Farmers*  National  Bank  of  Rome  v.  Williams,  9  Civ.  Proc.  R.  212,  where 
the  defendant  had  signed  a  note  as  'W.  H.  Williams,*  and  was  served  In  that 
name,  and  after  time  to  answer  had  expired,  the  summons  and  complaint  were 
amended  by  the  court  ex  parte  by  inserting  the  name  'William'  in  place  of  the 
letter  *W,'  it  was  held  that  the  motion  to  set  aside  the  order  and  Judgment 
on  the  ground  that  the  court  had  not  acquired  Jurisdiction  over  William  H. 
Williams  should  be  denied;  the  defect  being  a  mere  irregularity  by  which 
the  defendant  was  not  prejudiced. 

"Section  723  of  the  Code,  however,  has  not  been  extended  by  the  cases  to 
the  length  of  holding  that,  without  the  presence  of  a  party  in  court  and 
without  his  having  been  duly  sen-ed  with  process,  the  court  by  an  amendment 
ex  parte  can  acquire  Jurisdiction  over  the  party  and  thereafter  proceed  to 
a  Judgment  which  shall  take  away  property.  If  property  rights  could  be  thus 
determined  by  statute,  there  would  be  slight  efficacy  In  that  provision  to  be 
found  in  the  Constitution  of  the  United  States  and  of  all  the  states  that 
one  shall  not  be  deprived  of  'life,  liberty  or  property  without  due  process 
of  law.*  At  common  law  and  prior  to  the  adoption  in  1876  of  section  723 
of  the  Code,  the  power  did  not  exist  in  regard  to  allowing  an  amendment  of 
the  name  or  names  of  the  parties  in  interest.    Since  that  time,  however,  it 
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has  been  freely  and  liberally  exercised,  pursuant  to  section  723  of  the  Code. 
Although  it  Is  not  possible  to  reconcile  the  decisions,  there  is  a  reasonable 
degree  of  consistency  appearing  in  them  with  respect  to  the  right  to  exercise 
the  power  of  amendment  In  any  respect,  in  name  or  otherwise,  where  the  court 
has  once  acquired  Jurisdiction  by  the  presence  of  the  parties  to  be  affected  by 
the  amendment 

"Here,  however,  the  person  served  by  the  wrong  name  never  appeared, 
and,  unless  the  court  obtained  Jurisdiction,  it  is  difficult  to  determine  upon 
what  principle  it  could  amend  and  thereafter  proceed  to  determine  the  rights 
of  the  parties.  The  mode  prescribed  to  obtain  Jurisdiction  is  by  the  issuance 
of  a  summons  containing  the  real  name  of  the  defendant  and  the  personal 
service  of  it  upon  the  proper  person.  We  are,  of  course,  speaking  of  the 
usual  and  ordinary  mode  of  acquiring  Jurisdiction  by  personal  service  and  not 
of  the  alternative  which  in  special  Instances  is  permitted  to  be  followed  by 
publication  or  substituted  service  or  by  proceeding  against  the  right  person 
under  a  fictitious  name.  If,  here.  Intending  to  sue  Mary  J.  Stockton,  the 
summons  had  included  the  name  of  Emma  J.  Brown,  it  would  not  be  claimed 
In  a  suit  intended  to  affect  the  former,  and  in  which  she  was  actually  served 
with  the  summons  directed  to  E^ma  J.  Brown,  that  the  court  without  her 
appearance  thereby  acquired  Jurisdiction  over  her.  'Emma  J.  Stockton'  may 
be  nearer  to  the  name  of  the  person  Intended  than  'Emma  J.  Brown,'  yet. 
If  it  is  sufficient  merely  to  have  the  right  person  served  regardless  of  having 
them  correctly  designated  in  the  summons,  then  seemingly  there  would  be 
nearly  as  strong  argument  in  favor  of  sustaining  the  Jurisdiction  of  the  court 
in  one  case  as  the  other.  Mary  J.  Stockton  would  be  no  more  required  to 
attend  a  summons  Issued  as  against  Emma  J.  Stockton  than  she  would  be  if 
it  were  issued  against  Emma  J.  Brown.  In  each  Instance  it  Is  directed 
to  another  person.  Undoubtedly  should  she  appear  under  either  name,  there 
is  authority  for  holding  that  the  court,  having  by  such  appearance  acquired 
the  Jurisdiction,  can  permit  an  amendment  by  inserting  the  right  name." 

This,  case  (Stuyvesant  v.  Weil,  supra)  was  taken  to  the  Court  of 
Appeals  and  the  Appellate  Division  was  reversed  and  the  trial  court 
affirmed  upon  the  ground  that  in  that  particular  case  the  court  ac- 
quired jurisdiction  of  the  real  defendant  (Stuyvesant  v.  Weil,  167 
N.  Y.  421,  60  N.  E.  738,  63  L.  R.  A.  563).  In  an  action  brought  by 
one  Jacob  Meurer  against  Sam  Bardler  and  Zachariah  K.  Berlin, 
"the  name  Zachariah  being  fictitious,  real  first  name  being  unknown 
to  plaintiff,"  plaintiff  did  not  summon  Hardier,  but  obtained  a  judg- 
ment against  Berlin  by  default.  Upon  a  motion  made  by  the  defend- 
ant named  Zax  K.  Berlin  to  vacate  the  judgment,  he  presented  an  af- 
fidavit "that  he  was  the  defendant  above  named,  that  judgment  was 
rendered  against  him  as  by  a  default,  that  he  was  never  served  with 
a  summons  therein  nor  authorized  any  one  to  appear  for  him,"  and 
the  court  denied  the  motion  upon  the  ground  that  it  did  not  appear 
to  its  satisfaction  that  the  applicant  was  the  defendant  in  the  action. 
The  court  said: 

"It  does  not  appear  that  there  was  any  Judgment  entered  against  Zax  K. 
Berlin.  The  Judgment  is  against  a  Berlin  named  as  Zachariah,  which  name 
is  fictitious.  It  does  not  appear  that  the  plaintiff  has  moved  in  any  way  to 
enforce  his  Judgment  against  the  affiant,  Zax  K.  Berlin.  A  Judgment  against 
Zachariah  (fictitious)  or  against  Zachariah  would  not  warrant  proceedings 
against  the  property  of  Zax."  Meurer  v.  Berlin,  80  App.  Div.  294,  80  N.  Y. 
Supp.  240. 

The  court  also  po'inted  out  in  this  case  section  1251  of  the  Code 
of  Civil  Procedure  providing  for  notice  and  in  what  manner  a  judg- 
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mcnt  may  be  amended  so  as  to  properly  designate  the  name  of  the 
debtor. 

It  may  be  well  to  point  out  while  writing  upon  the  subject  that 
there  is  a  difference,  however,  between  a  misnomer  of  plaintiff  and 
that  of  a  defendant  in  a  summons.  In  the  case  of  a  defendant,  "even 
if  the  summons  comes  to  his  notice  and  is  actually  read  by  him,  it 
will  not  tell  him  that  he  is  the  defendant  intended.  The  name  not 
being  his  own,  he  may  safely  and  properly  disregard  the  process,  for 
the  name  is  presumably  that  of  another.  Hence  there  is  good  reason 
for  holding  that  the  misnomer  of  a  defendant  in  the  summons  can- 
not be  corrected  ex  parte  by  amendment  in  the  event  of  the  defend- 
ant's failure  to  put  in  an  appearance  in  the  action.  He  has  never 
received  the  notice,  actual  or  constructive,  that  he  has  been  sued 
which  is  necessary  to  give  the  court  jurisdiction  to  take  any  further 
steps  whatever  against  him  in  the  litigation."  Where  the  plaintiff's 
name  is  a  misnomer,  however,  and  the  defendant's  name  is  correctly 
set  forth,  he  is  made  aware  that  some  one  has  called  him  into  court, 
and  no  harm  is  done  to  the  defendant,  for  he  is  put  upon  his  guard 
and  inquiry,  and  consequently  there  is  no  reason  why  an  amend- 
ment may  not  be  ^allowed  ex  parte  to  correct  the  name  of  the  plain- 
tiff, even  if  tihe  defendant  chooses  not  to  appear  in  the  action  and 
allows  judgment  to  go  by  default.  Farrington  v.  Muchmore,  52  App. 
Div.  249,  66  N.  Y.  Supp.  432. 

Where  a  summons  is  issued  against  a  defendant  by  a  wrong  name, 
and  he  does  not  appear,  the  judgment  against  him  is  void,  though 
before  its  rendition  the  summons  was  amended  so  as  to  give  his  true 
name.  A  defendant  who  was  served  with  stimmons  under  a  wrong 
name  and  does  not  appear  may  raise  the  question  of  jurisdiction  in 
supplementary  proceedings,  though  he  has'  not  appealed  from  the 
judgment,  and  he  cannot  be  punished  for  contempt  in  failing  to  obey 
an  order  for  his  examination  in  proceedings  supplementary  to  ex- 
ecution. McGill  v.  Weil  (Co.  Ct.)  10  N.  Y.  Supp.  246;  Gardner  v. 
Kraft,  62  How.  Prac.  499. 

I  have  failed  to  discover  any  case  bearing  upon  the  question  in- 
volved in  the  case  at  bar  and  relating  to  proceedings  supplementary 
to  execution,  and  consequently  the  court  can  only  reason  by  analogy. 
No  judgment  can  be  entered  against  any  person  but  the  real  debtor, 
although  a  summons  may  be  issued  in  a  fictitious  name,  but  no  judg- 
ment can  be  entered  which  can  be  enforced  unless  the  debtor  is  de- 
scribed in  the  judgment.  Goldberg  v.  Markowitz,  94  App.  Div.  242, 
243,  87  N.  Y.  Supp.  1045. 

The  sections  of  tfie  Code  pertinent  in  reference  to  executions  upon 
a  judgment  are  as  follows : 
Section  1367  of  the  Code  of  Civil  Procedure  provides  that: 

"Where  an  ezecntion  Is  issued  out  of  a  court,  other  than  that  in  which  the 
Judgment  was  rendered,'  upon  filing  a  transcript  of  the  judgment  rendered  in 
the  latter  court,  it  must  also  is^edfy  the  clerk,  with  whom  the  transcript 
l8  filed,  and  the  time  of  filing ;  and  it  must  be  made  returnable  to  that  clerk« 
If  the  Judgment  was  rendered  in  a  Justice's  court,  it  must  specify  the  justice's 
name;  and  it  must  omit  the  specification,  respecting  the  filing  of  the  judg- 
vaait  roU." 
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Section  1368  provides: 

"Sec.  1368.  ♦  ♦  •  If  all  the  parties,  against  whom  the  Judgment  is 
rendered,  are  not  Judgment  debtors,  the  execution  must  show  who  is  the 
Judgment  debtor." 

Section  1369  provides,  among  other  things,  that  the  execution 
"must,  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  substantially  require  the  sheriff  to  satisfy  the  judgment  out 
of  the  personal  property  of  the  judgment  debtor."  The  execution  in 
the  case  at  bar  does  not  show  who  is  the  judgment  debtor  nor  which 
of  the  defendants  are  the  judgment  debtors,  nor  does  it  contain  a 
description  of  the  person  or  persons  identifying  them  as  the  persons 
intended  as  defendants  or  debtors.  The  attorney  for  the  judgment 
creditor  has  referred  the  court  in  support  of  his  order  for  the  ex- 
amination of  the  judgment  debtor  to  the  case  of  Minsky  v.  Stransky, 
decided  by  one  of  the  learned  justices  of  this  court  (N.  Y.  L.  J. 
Feb.  26,  1907),  and  affirmed  by  the  Appellate  Term  without  opinion 
(N.  Y.  L.  J.  May  17,  1907  [Sup.]  107  N.  Y.  Supp.  220).  That  opin- 
ion at  Special  Term  is  as  follows: 

"The  affidavit  recites  the  recovery  of  a  Judgment  against  the  defendant; 
that  the  Judgment  was  duly  docketed  in  the  office  of  the  clerk  of  the  Municipal 
Court ;  that  thereafter  a  transcript  of  said  Judgment  was  duly  filed  and  said 
Judgment  was  duly  docketed  in  the  New  York  county  clerk's  office,  and  that 
thereafter  an  execution  was  duly  issued  out  of  the  Supreme  Court  to  the 
sheriff  of  New  York  county  against  the  property  of  the  Judgment  debtor,  and 
that  the  same  has  been  retuimed  wholly  unsatisfied  and  the  Judgment  remains 
wholly  unpaid ;  that  at  all  times  the  debtor  resided  and  still  resides  in  said 
county.  There  Is  no  direct  proof  submitted  hereon  as  to  the  true  name  of 
the  Judgment  debtor.  The  statement  as  to  what  he  said  upon  the  trial 
and  what  the  creditors'  attorney  has  sworn  to  with  respect  thereto  does  ap- 
pear, but  there  is  lacking  a  direct  statement  as  to  the  true  name.  If,  however, 
it  is  agreed  between  the  parties  that  the  true  name  of  the  debtor  is  'Maurice 
I.  Stransky,'  then  an  order  may  be  presented  providing  that  the  proceedings 
be  amended  and  that  all  subsequent  proceedings  be  taken  under  the  true  name. 
Motion  denied,  with  $10  costs  and  debtor  directed  to  appear  and  submit  to 
examination  on  a  day  to  be  fixed  in  the  order  hereon.  Settle  order  on  one 
day's  notice." 

That  opinion  is  not  inconsistent  with  nor  opposed  to  the  disposition 
I  am  about  to  make  of  this  motion,  for  the  justice  had  a  perfect  right 
to  amend  the  proceedings  by  the  insertion  of  the  true  name  when 
discovered,  and  as  a  matter  of  fact  such  amendment  must  be  made 
when  the  true  name  is  known  under  and  by  section  451  of  the  Code 
of  Civil  Procedure. 

I  am  also  referred  to  a  decision  of  the  same  learned  justice  in  the 
case  of  Smith  &  Co.  v.  Josephson,  56  Misc.  Rep.  120,  107  N.  Y.  Supp. 
221,  as  controlling  upon  this  motion,  and  which  seems  as  to  some  of 
the  facts  to  be  on  all  fours  with  the  case  at  bar.  I  have  the  greatest 
respect  for  the  learning  and  ability  of  my  Brother  Justice  who  wrote 
the  opinion  in  that  case,  but  I  am  unable  to  agree  with  his  conclu- 
sion. My  learned  Brother  correctly  states  that  under  section  2?  of 
the  Municipal  Court  act  a  defendant  may  be  summoned  under  a  fic- 
titious name  and  under  section  451  of  the  Code  may  be  pursued  un- 
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der  a  fictitious  name,  but  he  omitted  to  refer  to  what,  in  my  opinion, 
is  the  very  basis  of  the  right  to  sue  and  pursue  a  defendant  under  a 
fictitious  name;    that  is,  the  same  section  of  the  Code  which  makes 
provision  for  adding  to  the  fictitious  name  a  description  identifying 
the  person  intended  to  be  made  the  party  defendant  and  the  person 
to  be  served.    This  point  was  not  raised  before  him,  nor  was  it  ad- 
verted to  in  his  opinion,  and  my  learned  associate  based  his  decision 
in  the  case  of  Smith  &  Co.  v.  fosephson,  supra,  upon  the  affirmance 
of  the  order  by  the  Appellate  Term  of  the  Supreme  Court,  made  by 
him  in  the  case  of  Minsky  v.  Stransky,  N.  Y.  L.  J.  Feb.  26,  1907, 
affirmed  May  17,  1907;  N.  Y.  L.  J.  May  17,  1907   (Sup.)  107  N. 
Y.  Supp.  220;   but  I  am  of  the  opinion  that  the  two  cases  are  not 
analogous.     In  the  Minsky  Case  the  proceedings  were  amended.     In 
the  Smith  Case  no  such  amendment  was  made.    Where  an  order  for 
an  examination  in  supplementary  proceedings  was  predicated  upon  an 
affidavit  which   recited  a   judgment   against   *'Ira  Weed   and   Mary 
Weed,"  and  the  judgment  is  against  "Ira  Weed  and  Mrs.  Weed,"  an 
objection  to  the  order  is  fatal,  and  cannot  be  obviated  by  amendment. 
Kennedy  v.  Weed,  10  Abb.  Prac.  62.    "The  judgment  and  execution 
must  describe  the  party  whose  property  is  sought  to  be  taken,  and  it 
is  not  enough  that  the  right  man  is  made  to  pay  the  debt."    Farnham 
V.  Hildreth,  32  Barb.  279. 

After  examining  all  the  facts  in  the  case  at  bar  and  the  authorities 
upon  the  question,  I  have  deduced  the  following  rules  of  law  ap- 
plicable to  the  questions  under  consideration  : 

(1)  If  a  defendant  appear  and  submit  himself  to  the  jurisdiction 
of  the  court,  any  mistake  in  his  name  can  be  corrected  as  a  matter 
of  course.  Stuyvesant  v.  Weil,  26  Misc.  Rep.  451,  57  N.  Y.  Supp. 
592,  41  App.  Div.  558,  58  N.  Y.  Supp.  697. 

(2)  Where  a  defendant  has  been  sued  by  a  wrong  name,  the  judg- 
ment taken  by  default  is  a  nullity.  People  ex  rel.  Aldhouse  v.  Mc- 
Carthy, 41  Misc.  Rep.  430,  84  N.  Y.  Supp,  1062 ;  Stuyvesant  v.  Weil, 
41  App.  Div.  556,  58  N.  Y.  Supp.  697. 

(3)  Where  a  person  uses  two  names  such  as  "Herbert  Aldhonse" 
or  "Herbert  Oldhaus,"  he  may  be  sued  by  either  description,  and  such 
a  record  containing  either  name  would  be  regular.  People  ex  rel. 
Aldhouse  v.  McCarthy,  41  Misc.  Rep.  430,  84  N.  Y.  Supp.  1062. 

(4)  That  where  a  person  has  been  sued  by  a  fictitious  name  or  by  a 
name  part  of  which  is  designated  as  fictitious,  real  name  being  un- 
known, and  the  person  fails  to  appear,  a  judgment  predicated  there- 
on is  irregular,  unless  the  summons  and  the  judgment  contain  a  de- 
scription sufficient  for  the  identification  of  the  defendant  for  the  pur- 
pose of  having  execution  against  the  property  of  the  debtor  thus  de- 
scribed. 

(5)  That  such  a  judgment  is  not  void,  but  irregular,  and  no  execu- 
tion may  be  issued  upon  such  a  judgment,  nor  may  an  order  for  ex- 
amination in  supplementary  proceedings  be  granted  thereon  upon  such 
a  judgment* 
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(6)  That,  when  the  proper  name  of  the  defendant  or  judgment 
debtor  is  known,  the  judgment  proceedings  must  be  amended  by  in- 
serting the  proper  names  before  any  further  proceedings  can  be  had 
if  objection  be  made. 

(7)  That  plaintiff  is  not  allowed  to  use  a  fictitious  name  at  his 
discretion,  but  only  where  he  is  ignorant  of  the  true  name  of  the  de- 
fendant. 

(8)  That  an  examination  in  proceedings  supplementary  to  execu- 
tion may  be  had  where  the  name  of  the  defendant  is  given  as  ficti- 
tious, providing  there  is  added  to  the  fictitious  name  a  description 
of  the  person  sufficient  to  identify  the  person  intended,  but  that  where 
the  true  name  is  known  the  proceedings  must  be  amended. 

I  have  given  this  consideration  to  the  question  presented  on  ac- 
<:ount  of  the  countless  instances  in  which  the  matter  is  presented  to 
the  justices  from  whom  such  orders  are  obtained,  and  from  the  fur- 
ther fact  of  the  seeming  lack  of  knowledge  or  information  of  attor- 
neys upon  the  subject,  and  this  decision  may  be  the  means  of  ef- 
fectually settling  the  practice  in  the  future.  I  am,  therefore,  of  the 
•opinion  that  the  objections  made  by  counsel  for  the  judgment  debtor 
are  good,  and  should  be  sustained.  The  motion  to  dismiss  the  pro- 
ceedings is  therefore  granted,  but,  with'  the  hope  that  this  matter  may 
"be  presented  to  the  Appellate  Term  of  the  Supreme  Court  for  final 
disposition  and  guidance,  it  is  granted,  without  costs. 

Ordered  accordingly. 
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SALZEB  V.  SHEFFIELD  FARMS  SLAWSON  DECKER  CX). 
(Supreme  Court,  Appellate  Term.    March  5»  1909.) 

L  Damages  (§  77*)— Liquidated  Damaoes— Intention  of  Pabties. 

The  appar^it  intention  of  the  parties  must  control  in  determining 
wheth»  a  sum  to  be  forfeited  on  breach  of  a  contract  was  intended  as 
a  penalty  or  as  liquidated  damages. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  §  156;  Dec.  Dig. 
§  77.»] 

2.  Damages  (§  79*>— Liquidated  Damages— Construction  of  Stipui^tions. 
Where  the  language  of  a  contract  is  clear  that  a  sum  is  intended  as 
liquidated  damages,  and  the  actual  damages  contemplated  when  the 
agreem^it  was  made  cannot  be  ascertained  with  certainty,  and  the 
amount  stipulated  is  not  wholly  disproportionate  to  the  probable  loss,  it 
wiU  he  deemed  liquidated  damages,  and  not  a  penalty. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  f{  164-169;  Dec. 
Dig.  §  79.»] 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Frederick  Salzer  against  the  Sheffield  Farms  Slawson 
Decker  Company.  From  a  judgment  for  plaintiff,  defendant  appeal- 
ed.   Af&rmed  and  modified. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Alger  &  Simpson,  for  appellant. 
Merrill  E.  Gates,  Jr.,  for  respondent. 

MacLEAN,  J.  The  plaintiff  brought  this  action  to  recover  the 
sum  of  $100  that  had  been  deposited  by  him  under  a  written  contract 
of  employment  with  the  defendant,  and  the  defendant  interposed  an 
offer  of  judgment  for  $75,  counterclaiming  the  sum  of  $25  as  liquid- 
dated  damages  for  a  breach  of  the  contract  of  employment  by  the 
plaintiff,  who,  without  two  weeks'  notice  required  by  the  terms  of 
the  contract,  left  his  employment.  The  trial  justice  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim. 

This  was  error,  as  the  apparent  intention  of  the  parties  must  con- 
trol in  determining  whether  the  sum  of  $25,  to  be  deducted,  upon 
certain  contingencies,  from  the  sum  deposited,  as  provided  in  the 
contract  herein,  is  to  be  regarded  as  "penalty"  or  as  "liquidated  dam- 
age"; and,  "where  the  language  used  is  clear  and  explicit  to  that 
effect,  the  amount  is  to  be  deemed  liquidated  damages  when  the 
actual  damages  contemplated  at  the  time  the  agreement  was  made  'are 
in  their  nature  uncertain  and  unascertainable  with  exactness,  and  may 
be  dependent  upon  extrinsic  consideration  and  circumstances,  and  the 
amount  is  not,  on  the  face  of  the  contract,  out  of  all  proportion  to 
the  probable  loss.' "  Curtis  v.  Van  Bergh,  161  N.  Y.  47,  52,  55  N.  E. 
398.  The  contract  herein,  so  tested,  both  upon  its  face,  in  its  entire- 
ty, and  upon  extrinsic  conditions,  as  well  as  upon  the  authority  of 
Rozen  v.  Dry  Dock,  etc.,  R.  R.  Co.,  7  Misc.  Rep.  130,  27  N.  Y.  Supp. 

•For  other  oases  lee  nme  toplo  A  9  ihtmbbb  In  Dec.  A  Am.  Diffs.  1907  to  date»  A  Rep'r  Indexoe 
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337,  must  be  determined  to  contemplate  the  sum  therein  provided  to 
be  deducted  for  the  present  breach  thereof  by  the  plaintiff  to  be 
liquidated  damage,  and  that  the  plaintiff  was  entitled  to.  The  judg- 
ment must  therefore  be  modified  accordingly. 

Judgment  modified,  by  reduction  to  the  sum  of  $75  and  appropriate 
costs,  and,  as  thus  modified,  affirmed,  with  costs  of  this  appeal  to  the 
appellant 

GILDERSLEEVE,  P.  J.,  concurs. 

DAYTON,  J.  (dissenting).  There  was  no  testimony  to  show  what, 
if  any,  damage  was  sustained  by  defendant.  I  understand  the  rule  to 
be  that  the  term  "liquidated  damages"  is  not  of  itself  sufficient  to  en- 
force a  "penalty."  It  may  not  be  said  arbitrarily  that  "the  expense, 
inconvenience  to  customers  and  to  the  company,  and  loss  of  custom 
which  the  company  may  be  occasioned' by  his  [plaintiff's]  failure  to 
give  the  company  such  notice  in  order  to  enable  it  to  train  and  in- 
struct a  successor  on  said  route,"  would  be  or  was  $25.  All  these 
matters  were  ascertainable  by  some  form  of  competent  evidence. 

The  judgment  should  be  affirmed,  without  modification. 


KRIKORIAN  V.  PREISER, 

(Supreme  Court,  Appellate  Term.     March  5,  1909.) 

Sales  (S  441*)— Warranty  of  Quality— Evidence.  . 

Evidence  held  Insufficient  to  show  a  warranty  of  quality  In  a  sale  of 
canned  tomatoes. 
[Ed.  Note. — For  otlier  cases,  see  Sales,  Dec.  Dig.  §  441.*] 
Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Tatios  Krikorian  against  Leopold  Preiser.  From  a  Mu- 
nicipal Court  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Alfred  R.  Bunnell,  for  appellant. 
Adolph  Stern,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  action  is  to  recover  damages  for  a 
breach  of  warranty  arising  out  of  the  sale  by  the  defendant  to  the 
plaintiff  of  a  quantity  of  canned  tomatoes.  The  answer  is  a  general 
denial.  The  trial  court  awarded  judgment  to  the  defendant,  and  the 
plaintiff  appeals. 

It  appears  from  the  testimony  that  after  some  dickering  the  plain- 
tiff agreed  to  purchase  the  tomjitoes  at  80  cents  per  dozen  cans  and 
undertook  to  cart  the  goods  to  his  own  place.  The  plaintiff  testifies 
that  he  then  returned  to  his  own  place  "and  made  a  check,  and  sent 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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my  man  over  there  to  buy  25  cases  of  tomatoes.'*  This  transaction  took 
place  on  August  7,  1908.  Five  days  thereafter  plaintiff  wrote  defend- 
ant a  letter  to  the  effect  that  the  tomatoes  were  "no  good"  and  de- 
manded back  the  check  he  had  given  in  payment.  The  check  was  not 
returned,  and  the  plaintiff,  as  we  have  seen,  brought  this  action  to 
recover  damages  for  a  breach  of  warranty.  There  is  some  conflict 
of  testimony.  The  result  depended  upon  the  view  of  the  evidence 
taken  by  the  trial  judge.  After  a  careful  reading  of  the  evidence,  I 
am  satisfied  that  the  trial  court  was  justified  in  holding  that  the  plain- 
tiff failed  to  sustain  the  burden  of  proving  the  existence  of  a  war- 
ranty. The  judgment  should  not  be  disturbed. 
Judgment  affirmed,  with  costs  to  the  respondent 

MacLEAN,  J.,  concurs. 

DAYTON,  J.  (dissenting).  The  goods  sold  and  paid  for  were  un- 
marketable and  condemnable  by  the  board  of  health.  Within  five 
days,  after  the  purchase,  Sunday  included,  plaintiff  offered  to  return 
them  and  demanded  the  purchase  price.  These  facts  are  undisputed. 
The  goods  were  a  "described  article"  in  tin  cases.  On  their  delivery 
it  became  plaintiff's  "duty  to  act  with  reasonable  promptness,  inspect 
the  entire  consignment  in  the-  manner  allowed  by  the  custom  of  the 
trade,  and  if  it  proved  unsatisfactory  to  rescind  the  contract  and  of- 
fer to  return  the  goods."  Waeber  v.  Talbot,  167  N.  Y.,  at  page  55, 
60  N.  E.  288,  82  Am.  St.  Rep.  712.     Plaintiff  acted  within  this  rule. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


RICE  V.  NEUMAN. 
(Supreme  Court,  Appellate  Term.    March  5,  1900.) 

1.  Bbokebs  (I  86*) — Action  for  Compensation— Sufficiency  of  Evidence. 

In  an  action  for  commissions  for  procuring  a  tenant  for  defendant,  evi- 
dence held  not  to  Bhow  who  the  tenant  was  that  plaintiff  claimed  to  have 
procured. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  |  116;  Dec  Dig. 

2.  Bbokebs  (|  60*) — Right  to  Compensation— Failtjbe  to  Complete  Con- 

TBACr. 

So  long  as  it  was  uncertain  who  was  to  be  the  lessee  of  property  which 
a  broker  was  attempting  to  lease,  there  could  be  no  meeting  of  the  minds 
of  the  owner  and  any  lessee,  so  as  to  constitute  a  binding  contract  to 
lease,  so  as  to  entitle  the  broker  to  commissions  on  the  deal. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  {  91;  Dec.  Dig. 
I(50.*l 

S.  Bbokebs  ({  60*) — Right  to  Compensation— Failubb  to  Complete  Con- 

TBACT. 

Where  Important  details  of  the  terms  of  the  lease  were  left  for  future 
agreement,  ^ere  could  be  no  valid  contract  to  lease  until  such  agreement 

•For  otbar  oases  mm  nine  topic  4k  ft  mvubib  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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was  fully  consummated  by  the  lessor  and  the  proposed  lessee,  so  as  to 
entitle  a  broker  to  commissions  for  procuring  the  tenant  for  the  lessor. 

[Ed.  Notes — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  91;  Dea  Dig. 
§60.*] 

4.  Bbokebs  (I  82*) — ^Actions  fob  Ck>MMi88ioN8~IssuEs  and  Pboof. 

Where  a  broker  based  his  action  for  commissions  for  procuring  a  ten- 
ant upon  an  entire  contract  made  by  defendant  with  the  alleged  tenant  on 
June  14th,  he  must  prove  that  very  contract  by  clear  and  certain  evidence. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Gent  Dig.  {  101;  Dec.  Dig. 
I  82.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyland  P.  Rice  against  Daniel  Neuman.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appealed.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  R  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Franc,  Neuman  &  Newgass  (Emil  Goldmark  and  James  J.  Franc, 
of  counsel),  for  appellant. 
Wales  F.  Severance,  for  respondent, 

GILDERSLEEVE,  P.  J.  Plaintiff  brought  this  action  as  a  broker, 
to  recover  for  commissions  alleged  to  have  been  earned  by  his  assign- 
or in  obtaining  a  tenant  for  the  defendant.  The  allegations  of  the 
complaint  are  definite  and  certain  in  some  respects,  but  obscure  in 
others.  It  is  alleged  therein  that  plaintiff's  assignor  was  retained  to 
procure  a  tenant  "upon  certain  terms  and  conditions,"  which  are  not 
stated.  It  is  further  alleged  that  the  contract  was  to  procure  a  "ten- 
ant," whose  name  is  not  disclosed.  The  plaintiff's  assignor  is  a  realty 
company,  with  which  company  the  plaintiff  was  connected  at  the  time 
of  the  transaction  involved  herein.  The  defendant  was  the  lessee  of 
a  building  at  No.  375  Fifth  avenue,  this  city,  holding  a  lease  having 
nearly  10  years  to  run.  At  this  time  there  was  great  activity  in  lease- 
hold transactions  in  the  vicinity  of  the  defendant's  property,  and  many 
other  brokers  outside  of  the  plaintiff's  company  were  negotiating  with 
the  defendant.  The  plaintiff's  case  rests  wholly  upon  a  conversation 
had  between  himself,  the  defendant,  and  one  Garfinkel,  which  is  as 
follows : 

'*!  saw  Mr.  Neuman  in  June,  190Q,  at  his  building,  No.  375  Fifth  avenue. 
Mr.  Garfinkel  was  with  me.  On  that  occasion  we  had  a  conversation  in  re- 
gard to  Mr.  Garfinkel  renting  Mr.  Neuman's  building.  Mr.  Garfinkel  asked 
Mr.  Neuman  what  rent  he  would  take  for  it,  and  Mr.  Neuman  said  he  would 
take  $17,500  a  year.  Mr.  Garfinkel  said  he  could  not  use  the  building  in 
its  condition,  as  it  was  not  suitable  for  his  business,  and  asked  Mr.  Neuman 
if  he  would  make  alterations  in  the  building.  Mr.  Neuman  said  that  would 
depend  on  what  he  wanted  done.  Mr.  Garfinkel  said  he  would  have  to  look 
through  and  see  what  he  required  to  have  done,  which  he  did.  Mr.  Neuman 
went  with  him  through  the  building.  I  accompanied  them.  After  going 
through  the  building  Mr.  Garfinkel  told  him  what  he  would  have  to  have  done. 
They  estimated  it  roughly  to  cost  about  $20,000.  Mr.  Garfinkel  asked  Mr. 
Neuman  how  much  rent  he  would  want  if  he  (Neuman)  made  the  alterations. 
Mr.  Neuman  said  he  would  have  to  get  $20,000  per  annum  for  the  building. 
Mr.  Garfinkel  said  he  had  an  associate  in  this  matter,  in  his  business  enter- 
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prise,  and  would  want  to  talk  to  him  in  regard  to  Uie  building  and  alterations, 
and  asked  Mr.  Neunian  if  he  would  give  him  a  week's  time  to  consider  it, 
and  give  him  an  option  at  $20,000  a  year,  including  the  Improvements,  for  a 
week.    Mr.  Neuman  said  he  would." 

This  conversation  took  place  on  June  14th,  and  two  days  later 
the  plaintiff,  •  Garfinkel,  and  one  Vought  called  upon  defendant  to 
accept  said  alleged  option.  The  defendant,  it  is  claimed,  then  stated 
that  he  had  decided  not  to  go  into  the  building  operation  and  make 
the  alteration.  At  this  conversation,  and  for  the  first  time,  one  Pel- 
ler  appeared.  Up  to  this  time,  it  will  be  observed,  the  defendant  had 
not  known  the  name  of  the  "associate"  of  Garfinkel,  and  nothing  had 
been  said  about  the  responsibility  of  Garfinkel,  or  as  to  the  particulars 
of  the  proposed  alterations,  the  cost  thereof  being  merely  estimated 
at  a  lump  sum  of  $20,000,  or  as  to  the  security  to  be  given,  and  many 
other  essentials  entering  into  a  lease.  The  following  appears  in  the  rec- 
ord as  to  what  occurred  after  it  is  claimed  that  the  defendant  refused 
to  make  the  alterations  in  the  building  and  to  take  $20,000  per  year 
rent: 

"Mr.  Garfinkel  telephoned  to  Mr.  Peller  and  asked  him  to  come  up  to  the 
building.  He  told  Mr.  Peller  Mr.  Neuman's  new  proposition,  and  Mr.  Peller 
said  he  did  not  want  that  proposition.  He  was  willing  to  go  Into  it  on  the 
terms  Mr.  Garfinkel  had  spoken  of.  This  was  said  in  the  presence  of  Mr. 
Neuman  at  the  buUding.  He  was  willing  to  go  in  with  Mr.  Garfinkel  and 
take  the  building  on  the  terms  proposed  to  them.  He  did  not  want  to  go  into 
a  building  operation  himself.  He  offered  personally  to  guarantee  the  lease, 
and  put  up  $20,000  on  signing  the  lease.  Mr.  Neumanns  son  telephoned  for 
his  son,  the  lavTyer— that  is,  Mr.  Frederick  Neuman,  I  think — ^and  he  came  to 
the  building  in  about  half  an  hour.*' 

It  is  perfectly  clear  that  at  the  interview  between  the  parties  on 
June  14th  nothing  definite  and  determinate  was  settled  upon.  The 
theory  of  the  plaintiff's  recovery,  based  upon  his  complaint,  is  that 
he  had  brought  a  single  proposed  tenant  to  the  defendant,  who  had 
been  accepted  by  him  as  a  subtenant  upon  terms  fully  agreed  upon. 
This  is  not  supported  by  the  testimony.  If  anybody  was  introduced, 
it  was  two  tenants,  and  as  to  these  nothing  certain  was  agreed  upon. 
On  cross-examination  the  plaintiff  was  asked: 

"Q.  Who  was  the  tenant  you  claimed  to  have  brought  to  Mr.  Neuman  for 
the  premises  No.  375  Fifth  avenue?  A.  Mr.  Garfinkel  and  Mr.  Peller  as  his 
associate." 

Again  he  swears,  speaking  of  Mr.  Garfinkel : 

"I  told  Mr.  Neuman  that  this  was  the  tenant  that  Mr.  Vought  had  been 
negotiating  with  for  the  past  month  to  induce  him  to  take  his  building." 

It  will  be  seen  from  the  foregoing  that  the  plaintiff  himself  was 
uncertain  as  to  who  the  real  tenant  was  to  be.  It  appears  that  Gar- 
finkel was  a  cloak  buyer,  employed  in  Washington,  D.  C.  He  was 
not  engaged  in  any  business,  and  nothing  is  shown  as  to  his  financial 
responsibility.  Taking  the  testimony  as  a  whole,  and  assuming  that 
the  plaintiflf's  testimony  is  true,  it  is  impossible  to  determine  who  the 
subtenants  were  to  be  at  the  time  of  the  giving  of  the  alleged  option 
to  Garfinkel.  The  defendant  was  entitled  to  know  who  the  proposed 
lessees  were  with  whom  he  was  to  enter  into  a  contract,  and,  so  long 


Digitized  by 


Google 


86  115  NEW  TORK  8XJPPLBMBNT.  (Sup.  Ct. 

as  there  was  an  uncertainty  as  to  the  lessees,  there  was  no  meeting 
of  the  minds  of  the  parties  essential  to  constitute  a  binding  contract. 

It  is  not  claimed  that  the  defendant  had  any  knowledge  of  the  ex- 
istence of  Peller,  or  that  his  name  had  been  mentioned,  when  the 
defendant  had  expressed  his  unwillingness  to  go  into  a  building  opera- 
tion; and  it  is  only  then  that  Peller  was  introduced  either  as  "as- 
sociate," associate  tenant,  guarantor  of  the  lease,  or  in  some  other 
capacity,  evidently  for  the  purpose  of  forcing  the  defendant  into  some 
agreement  which  he  was  unwilling  to  make.  The  most  that  can  be 
said  is  that  the  plaintiflf,  Garfinkel,  and  the  defendant  had  a  conversa- 
tion, at  which  time  the  defendant  stated  in  general  terms  upon  what 
conditions  he  would  be  willing  to  sublet  the  premises,  but  that  the  im- 
portant details  were  left  for  future  meeting  and  agreement,  if  one 
could  be  arrived  at,  and  not  until  such  agreement  was  fully  consum- 
mated could  the  plaintiff  earn  commissions.  Tannenbaum  v.  Boehm, 
126  App.  Div.  731,  111  N.  Y.  Supp.  186. 

We  are  asked  to  hold,  upon  the  plaintiif's  testimony,  that  a  busi- 
ness man,  himself  liable  to  his  own  landlord  for  rents  equaling  near- 
ly $100,000,  entered  into  a  contract  to  sublet  to  an  entire  strange/r, 
of  whose  financial  standing  he  knew  nothing,  his  premises,  involv- 
ing a  pa3mient  by  such  stranger  of  an  amount  of  rent  aggregating 
the  sum  of  $185,000,  in  a  brief  conversation  without  written  mem- 
oranda, which  conversation,  taken  as  a  basis  for  a  contract,  is  in- 
definite,  uncertain,  and  nebulous,  and  leaves  undetermined  and  un- 
fixed vefy  many  important  and  essential  details.  If  this  judgment  is 
to  be  sustained  upon  the  evidence  given  herein,  a  real  estate  owner 
or  a  leaseholder  is  at  the  mercy  of  any  real  estate  broker  with  whom 
he  may  have  had  an  interview  respecting  his  property,  if  he  has  giv- 
en any  intimation  or  shown  therein  any  desire  to  sell  or  sublet  the 
same. 

A  reading  of  the  record  discloses  that  the  plaintiflf  was  forced  up- 
on cross-examination  to  attempt  to  prove  his  case  upon  a  theory 
entirely  inconsistent  with  the  cause  of  action  pleaded,  namely,  that 
there  were  two  tenants,  instead  of  one.  I  am  convinced  that  he  failed 
upon  both.  He  based  his  cause  of  action  upon  an  entire  contract 
made  on  Tune  14th,  and  he  must  prove  it  by  clear  and  certain  testi- 
mony. The  party  upon  whom  the  burden  of  proof  rests  is  bound  to 
prove  every  single  circumstance  which  is  essential-  to  the  conclusion 
in  the  same  manner  and  to  the  same  extent  as  if  the  whole  issue  had 
rested  upon  the  proof  of  each  individual  and  essential  circumstance. 
In  this  the  plaintiflf  failed. 

There  were  also  reversible  errors  in  the  charge,  but  suflScient  has 
already  been  said  to  show  the  instability  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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BENEDICT  V.  McMURTRY. 

(Supreme  Court;  Appellate  Term.    March  5,  1909.) 

Pleadiko  (I  369*) — EIleotion  Between  Defenses. 

It  being  incumbent  on  plaintiff,  in  an  action  on  an  oral  contract  to 
perform  certain  work  at  an  agreed  price,  to  prove  both  his  contract  and 
the  agreed  price,  and  that  the  work  had  been  properly  performed,  defend- 
ant had  the  right  to  deny  the  making  of  the  contract,  or  that  if  made, 
it  was  as  claimed  by  plaintiff,  and  he  could  further  Gthow  that  the  work 
was  not  properly  performed ;  and  hence  a  denial  of  this  right  by  a  ruling 
of  the  trial  court  compelling  him  to  elect  on  which  defense  he  would  stand 
was  error. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §  1201 ;  Dec.  Dig. 
I  3e9.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth'  Dis- 
trict. 

Action  by  Bernard  Benedict  against  Alden  L.  McMurtry.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MactEAN  and  DAY- 
TON,JJ. 

H)rman  &  Campbell,  for  appellant. 
Nathan  S.  Jerome,  for  respondent. 

PER  CURIAM.  The  plaintiff  sued  upon  an  express  contract  to 
perform  certain  work  as  a  machinist  in  furnishing  at  an  agreed  price 
wrought  brass  castings  for  defendant,  delivered  to  him  for  that  pur- 
pose. The  answer  to  the  amended  complaint  admits  the  delivery  of 
the  castings,  demand,  and  nonpa3rment,  and  in  other  respects  is  a 
general  denial.  On  the  trial  defendant  was  allowed  to  amend,  so  as 
to  allege  affirmatively  that  the  plaintiff  had  failed  in  the  substantial 
performance  of  the  contract.  When  it  came  to  the  defense,  the  de- 
fendant testified  that  the  castings  had  merely  been  sent  to  the  plain- 
ifFs  place  to  store  them,  because  he  had  no  other  place  to  put  them, 
and  denied  that  any  instructions  had  been  given  to  plaintiff  to  do  any- 
thing whatever  on  the  castings.  The  defendant  then  offered  evidence 
for  die  purpose  of  showing — 

'*that  the  pieces  of  brass  produced  on  the  trial  as  being  the  work  of  the  plain- 
tiff in  conformity  with  the  contract  which  plaintiff  attempts  to  testify  to, 
that  those  pieces  of  brass  were  not  furnished  by  the  plaintiff,  as  he  has 
testified  that  they  were,  and  as  he  alleges  in  his  complaint,  and  as  we  deny 
La  our  answer." 

This  testimony  the  court  excluded.    The  court  then  said : 

**I  will  ask  you  what  theory  you  elect  to  try  the  case  on — whether  the  work 
was  not  properly  done  under  the  agreement  as  testified  to  by  the  plaintiff,  or 
that  he  had  no  right  to  do  the  work  at  all?" 

And,  upon  defendant's  counsel's  request  to  be  allowed  to  offer  evi- 
dence on  both  of  these  issues,  he  compelled  the  defendant,  upon 
plaintiff's  motion,  to  elect  upon  which  defense  he  would  proceed.    The 
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defendant's  counsel  duly  excepted  to  this  ruling,  and  announced  that 
he  elected — 

"to  stand  upon  the  defense  on  the  question  whether  there  was  a  contract  or 
no  contract,  making  the  election  solely  on  account  of  your  honor's  ruling.*' 

The  objection  was  taken  at  other  times  during  the  trial  to  the  ex- 
clusion of  evidence  offered  by  the  defendant  on  the  same  ground,  in 
exceptions  to  the  charge  that  the  work  was  done,  and  on  a  motion  to 
set  aside  the  verdict  based  especially  on  the  ruling  which  compelled 
this  election. 

The  rulings  thus  excepted  to  constitute  reversible  error.  The  de- 
fendant was  sued  upon  an  alleged  oral  contract,  setting  forth  five  dif- 
ferent items,  with  prices  for  each,  and  alleging  that  the  work  done 
upon  these  had  been  properly  performed  in  accordance  with  plans  and 
drawings  furnished  to  him  by  defendant  for  that  purpose.  It  was 
certainly  incumbent  upon  the  plaintiff  to  prove  both  his  contract  and 
the  agreed  price,  and  that  the  work  therein  had  been  properly  perform- 
ed. Defendant  had  a  perfect  right  to  deny  that  the  contract  was  made 
at  all,  or,  if  so  made,  that  it  was  made  upon  the  figures  claimed  by 
plaintiff;  and  he  had  the  further  right  to  show,  if  he  could,  that  the 
work  was  not  properly  performed.  Upon  both  these  points  there 
might  be  questions  of  fact  which  a  jury  alone  could  decide,  and  up- 
on both  he  was  entitled  to  introduce  evidence  to  go  to  the.  jury  if  it 
should  be  deemed  sufficient.  The  denial  of  this  right  by  the  ruling 
of  the  court,  which  rendered  it  only  necessary  for  the  plaintiff  to  show 
an  agreement  to  do  work  and  then  compel  payment  without  regard 
to  the  manner  of  its  performance,  is  unquestionably  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


AMERICAN  MFG.  CO,  v.  WEINTRAUB  et  al, 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  COBFORATIONB   (§   672*) — FOBEION   COEPOBATIONS— COMPLIAWCB  WITH  LAW— 

Pleading. 

To  establish  a  cause  of  action  on  a  contract  made  in  the  state,  a  foreign 
stock  corporation  doing  business  within  the  state  must  allege  and  prove 
compliance  with  General  Corporation  Law  (Laws  1890,  p.  10G3,  c  563)  f 
15,  requiring  such  corporations  to  procure  a  certificate  to  do  business ;  but, 
as  the  prohibition  by  the  statute  of  the  enforcement  of  contracts  made  by 
a  foreign  corporation  extends  only  to  actions  on  contracts  made  In  the 
state  by  a  foreign  stock  corporation  other  than  a  moneyed  corporation 
doing  business  in  the  state,  unless  the  complaint  shows  such  facts  as  to 
the  character  of  the  corporation  and  that  it  does  business  in  the  state 
and  that  the  contract  was  made  therein,  the  complaint  is^  not  demurrable 
because  it  falls  to  allege  that  the  required  certificate  was  procured* 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f  2647;  Dec. 
Dig.  S  672.*] 

2.  CouBTS  (J  189*)— Municipal  Ck)T7BTs— CoMPLAiNi^SunnoiSNCT— Jubibdio- 

TION  OF  PaBTIES. 

A  complaint  in  the  New  York  Municipal  (X>nrt,  alleging  that  plahitiff 
was  a  foreign  corporation,  and  falling  to  show  that  any  of  the  parties 

•For  other  cmm  see  lame  topic  4k  %  nttiibbb  in  Dec.  ft  Am.  Diffi.  1907  to  dato,  4k  Rep'r  Indozea 

Digitized  by  VjOOQIC 


Sup.  Ct.)  AMERICAN   MFG.  CO.  V.  WEINTRAUB.  89 

reside  in  tbe  city,  la  not  demurrable,  as  showing  want  of  Jurisdiction, 
since  Municipal  Court  Act  (Laws  1902,  p.  1497,  c.  580)  I  25,  subd.  8,  pro- 
vides tliat  where  all  of  the  parties  reside  out  of  the  city  the  action  may 
be  brought  in  any  district,  and  it  is  as  inferable  from  the  complaint  that 
all  the  parties  are  nonresidents  as  it  is  to  the  contrary. 

[Ed.  Note.'-ror  other  cases,  see  Ck>urt8,  Cent  Dig.  I  409;    Dec.  Dig. 
i  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  American  Manufacturing  Company  against  Joseph 
Weintraub  and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Interlocutory  judgment  overruling  demurrer  affirmed,  and 
appeal  from  final  judgment  dismissed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Charles  W.  GroU,  for  appellants. 
Louis  H.  Porter,  for  respondent. 

PER  CURIAM.  The  complaint  alleges  that  plaintiff  is  a  foreign 
corporation,  without  alleging  compliance  with  section  15  of  the  general 
corporation  law  (Laws  1890,  p.  1063,  c.  563),  and  it  fails  to  show  that 
any  one  of  the  parties  is  a  resident  of  this  city.  For  this  reason  the 
defendants  demurred,  on  the  grounds  (1)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  (2)  that  the 
court  had  no  jurisdiction. 

The  rule  is  that  compliance  with  section  15  of  the  general  corpo- 
ration law  should  be  alleged  and  proved  by  a  foreign  stock  corpora- 
tion, doing  business  in  this  state  and  suing  upon  a  contract  made  in 
this  state,  in  order  to  establish  a  cause  of  action  in  the  courts  of  this 
state.  Wood  v.  Ball,  190  N.  Y.  225,  83  N.  E.  21.  Nevertheless,  as 
the  prohibition  by  the  statute  of  the  enforcement  of  contracts  made 
by  a  foreign  corporation  extends  only  to  actions  upon  contracts  made 
in  this  state  by  a  foreign  stock  corporation,  other  than  a  moneyed 
corporation,  doing  business  in  this  state,  it  follows  that,  unless  the 
complaint  shows  those  facts  as  to  the  character  of  the  corporation, 
and  that  it  does  business  in  this  state,  and  that  the  contract  was  made 
in  this  state,  the  complaint  is  npt  demurrable  because  it  fails  to  allege 
that  the  required  certificate  was  procured.  Union  Trust  Co.  v.  Sick- 
els,  125  App.  Div.  108,  109  N.  Y.  Supp.  262.  In  the  complaint  in  suit 
there  is  nothing  to  suggest  either  that  the  plaintiff  is  doing  business 
in  this  state  within  the  meaning  of  the  statute,  or  that  the  contract 
was  made  in  this  state.  The  first  ground  of  the  demurrer  is,  therefore, 
not  well  founded. 

So  far  as  the  second  ground  of  the  demurrer  is  concerned,  there 
is  nothing  in  the  complaint  to  indicate  that  either  of  the  defendants 
is  a  resident  of  this  city,  while  it  is  stated  that  plaintiff  is  a  foreign 
corporation.  The  statute  provides  that  where  all  the  parties  reside 
out  of  the  city,  the  action  may  be  brought  in  any  district.  Munici- 
pal Court  Act  (Laws  1902,  p.  1497,  c,  580)  §  25,  subd.  3.    There  is  no 
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restriction  in  the  statute  against  a  foreign  corporation  bringing  an  ac- 
tion against  a  nonresident.  Flynn  v.  White,  122  App.  Div.  783,  107 
N.  Y.  Supp.  860.  It  is  quite  as  reasonable  to  infer  from  the  complaint 
that  all  the  parties  are  nonresidents  as  the  contrary,  and  the  second 
ground  of  demurrer  is  untenable. 

The  interlocutory  judgment  overruling  the  demurrer  must  be  af- 
firmed, with  costs,  and  the  appeal  from  the  final  judgment,  entered 
on  default,  dismissed. 

MacLEAN,  J.  (specially  concurring).  The  complaint  of  the  plain- 
tiff, a  foreign  corporation,  failing  to  disclose  the  transaction  by  it  of 
business,  or  that  the  contract,  the  subject  of  its  suit,  was  made  within 
this  state,  is  not  demurrable,  under  the  authority  of  Union  Trust  Co. 
V.  Sickels,  125  App.  Div.  105,  108,  109  N.  Y.  Supp.  262,  for  failure 
to  allege  the  procurement  of  the  certificate  required  by  section  15  of 
the  general  corporation  law;  nor  is  it  demurrable  because  of  failure 
to  disclose  the  residence  of  the  defendants,  since  "in  an  action  brought 
in  the  district  courts  the  plaintiff  is  not  required  to  allege  or  prove 
the  residence  of  either  or  all  of  the  parties."  (Dammann  v.  Peter- 
son, 17  Misc.  Rep.  369,  370,  40  N.  Y.  Supp.  70),  and  the  Municipal 
Court  of  the^City  of  New  York  is  but  a  continuation,  consolidation, 
and  reorganization  of  the  District  Courts  of  the  old  city  (Worthing- 
ton  V.  London  G.  &  A.  Co.,  164  N.  Y.  81,  58  N.  E.  102). 

The  interlocutory  judgment  overruling  the  demurrer  herein  was  prop- 
er, and  should  be  affirmed ;  but  the  parties  defendant,  having  appear- 
ed and  pleaded  and  having  suffered  judgment  by  default  to  be  render- 
ed against  them,  may  not  appeal  from  such  judgment  (Kerr  v.  Wal- 
ter, 104  App.  Div.  45,  93  N.  Y.  Supp.  311),  and  therefore  the  appeal 
should  be  dismissed. 


SHULMAN  V.  DAMIOO. 
(Supreme  CJourt,  Appellate  Term.    March  5,  1009.) 

Bills  and  Notes  (|  64*) — ^Delivery— Co xornoNAL  Delivery. 

Where  defendaDt  gave  plaintiff  a  check  as  a  deposit  on  a  conditional 
contract  to  purchase  fixtures,  upon  the  understanding  that  if  another 
furnished  defendant  with  the  fixtures  there  was  to  be  no  contract  with 
plaintiff  therefor,  and  defendant  notified  plaintiff  that  such  other  had 
furnished  the  fixtures,  plaintiff  should  have  returned  the  check,  and  can- 
not recover  thereon  against  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  104 ;  Dec 
Dig.  I  64.*] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Isaac  Shulman  against  Rafaelle  Damico.  From  a  judg- 
ment for  plaintiff,  defendant  appealed.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 
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Myron  Sulzberger,  for  appellant. 
Boudin  &  Liebman,  for  respondent. 

PER  CURIAM.  This  judgment  in  favor  of  plaintiff  is  clearly 
against  the  weight  of  evidence  and  contrary  to  the  inherent  probabil- 
ities of  the  case.  The  plaintiff  sues  on  a  check  given  to  him  by  de- 
fendant. The  defendant  and  his  witness  Epstein,  who  appears  also 
to  be  a  friend  of  plaintiff,  swore  positively  that  the  check  was  given 
on  the  condition  that,  if  defendant  made  certain  arrangements  with 
a  brewery  company,  the  check  should  be  returned  to  defendant,  which 
arrangements  with  the  brewery  company  were  made,  but  plaintiff  re- 
fused to  return  the  check.  The  evidence  of  plaintiff  is  feeble,  and 
does  not  support  the  finding  that  consideration  was  given  for  the 
check.  The  check  was  given  as  a  deposit  on  a  conditional  contract 
to  supply  defendant  with  fixtures,  and  with  the  distinct  understand- 
ing that  if  defendant  made  his  peace  with  the  brewing  company,  and 
the  latter  agreed  to  supply  the  fixtures,  there  was  to  be  no  contract 
with  plaintiff,  and  the  check  was  to  be  returned.  Defendant  notified 
plaintiff  of  his  arrangement  with  the  brewing  company,  and  plain- 
tiff should  have  returned  the  check. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

MacLEAN,  J.  (dissenting).  The  check  upon  which  this  action  is 
brought  is  so  supported  by  the  written  contracts  introduced  in  evi- 
dence, manifesting  consideration  for  the  check  and  called  into  ques- 
tion only  by  the  testimony  of  the  defendant  and  his  witness,  evi- 
dently not  credited  by  the  learned  arbiter  of  the  facts,  who  on  the 
trial  heard  and  saw  each  party  and  his  witness,  that  his  determina- 
tion may  well  be  left  undisturbed,  and  the  judgment  affirmed. 


KLEINBERG  et  al.  r.  DEUTSCH. 
(Supreme  C!ourt,  Appellate  Term.    March  5,  1909.) 

JUDQinSNT   (§  251*) — EVIDENCK  TO  SUPPORT. 

Where,  in  an  action  for  goods  sold  and  delivered,  the  answer  admits 
plaintifTs  claims  to  a  certain  amount,  plaintiff  being  entitled  to  judgment 
for  at  least  the  amount  admitted,  a  judgment  for  defendant  is  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Dec.  Dig.  |  251.^] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Nathan  Kleinbere  and  another  against  Emil  Deutsch  for 
goods  sold  and  delivered.  From  a  judgment  for  defendant,  plain- 
tiflFs  appeal.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Leon  Dashew,  for  appellants. 
Charles  W.  GroU,  for  respondent. 
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PER  CURIAM.  The  action  is  for  goods  sold  and  delivered.  Judg- 
ment was  given  for  defendant,  with  $15  costs.  Plaintiffs  appeal.  In- 
asmuch as  the  answer  admits  the  claim  to  the  extent  of  $47.78,  plain- 
tiffs were  entitled  to  at  least  that  sum. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event 


HARDD  et  al.  v.  PURDT. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Continua:tce  ({  20*)~Absbnob  of  Counsel— Attendance  in  Anothkb  Coubt. 

Where  counsel  for  defendant,  when  the  case  is  called  for  trial,  shows 
that  he  is  actually  engaged  in  the  trial  of  a  case  in  another  court,  and 
will  probably  be  so  engaged  during  the  day,  the  court  should  adjourn  the 
case  subject  to  such  engagement,  though  the.  case  had  been  twice  con- 
tinued because  of  defendant's  illness,  and  at  the  last  continuance  it  was 
set  for  trial  at  this  date  "at  aU  eventa" 

[Ed.  Note. — For  other  cases,  see  Continuance,  Cent  Dig.  S  55 ;  Dec.  Dig. 
§20.'»] 

Appeal  from  City  Court  of  New  York. 

Action  by  Dudley  S.  Harde  and  Herbert  S.  Harde  against  Ger- 
trude F.  Purdy.  From  an  order  denying  a  motion  for  an  adjourn- 
ment, and  directing  the  taking  of  an  inquest,  defendant  appeals.  Re- 
versed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Russell  H.  Robbins  (Harry  W.  Alden,  of  counsel),  for  appellant. 
Nathan  Ottinger,  for  respondents. 

GILDERSLEEVE,  P.  J.  This  cause  was  called  for  trial  on  Tues- 
day, November  17,  1908,  and  an  affidavit,  submitted  by  the  attorney 
for  the  defendant,  in  which  he  testified  that  he  was  then  actually  en- 
gaged in  the  trial  of  a  case  in  the  Supreme  Court,  and  had  been  so 
engaged  since  the  preceding  Friday,  and  that  it  would  doubtless  take 
all  that  day  to  finish  the  trial.  Upon  the  presentation  of  this  af- 
fidavit the  court  denied  the  motion  for  a  postponement,  and  the  plain- 
tiffs took  an  inquest  immediately.  It  is  true  that  the  case  had  ap- 
peared upon  the  calendar  on  the  9th  of  November,  at  which  time  the 
case  was  adjourned  until  the  17th,  and  the  trial  judge  asserted  that 
it  was  understood  at  that  time  that  the  case  would  be  tried  on  the 
17th  "at  all  events."  It  is  equally  true  that  the  defendant  had  pre- 
viously obtained  a  postponement  of  the  trial  from  June  25th  to  Octo- 
ber on  account  of  her  illness.  There  seems  to  have  been  some  mis- 
understanding between  the  court  and  defendant's  representative  as 
to  what  was  agreed  upon,  at  the  time  the  case  was  called  on  Novem- 
ber 9th.  regarding  the  taking  of  the  deposition  of  the  defendant,  in 
case  of  her  inability  to  be  present  at  the  trial ;  but,  inasmuch  as  the 
defendant's  attorney  had,  apparently  in  good  faith,  gone  into  the 
trial  of  a  case  four  days  before  this  one  was  to  be  reached,  and  only 

•For  oUi«r  cues  see  lame  topic  ft  I  mumbsb  in  D«c.  4k  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


Sup.  Ct.)   BATCHELOB  V.  DEONON  BEALTT  A  TERMINAL  IMP.  CO.     93 

asked,  in  substance,  that  the  case  be  held  subject  to  the  termination 
of  that  engagement,  which  at  most  would  take  but  that  one  day,  the 
court  should  have  held  the  case  subject  to  that  engagement. 

Setting  a  case  down  for  trial  "peremptorily"  cannot  deprive  a  par- 
ty from  having  a  postponement  thereof,  if  he  has  a  legal  excuse,  al- 
though it  may  require  stronger  proof  to  obtain  a  postponement  un- 
der such  circumstances  than  it  otherwise  would.  In  the  case  at  bar 
the  defendant  had  an  excuse,  perfectly  legal  and  universally  recog- 
nized by  trial  justices,  and  this  was  not  disputed  by  the  plaintiff. 
The  prior  postponements  did  not  materially  affect  the  situation  arising 
at  the  time  the  application  for  postponement  was  made  on  November 
17th,  and  the  defendant  was  clearly  entitled  to  the  time  asked  for. 
The  respondents'  attorney  devotes  much  of  his  brief  to  authorities 
applying  to  motions  to  open  defaults.  Such  is  not  this  case.  We  have 
no  power  over  the  judgment,  however,  as  there  is  no  appeal  from 
the  order  denying  defendant's  motion  to  open  her  default,  which 
would  have  been  the  better  practice.  See  opinion  in  this  case  in  114 
N.  Y.  Supp.  814;  Damsky  v.  Dochtermann  (Sup.)  114  N.  Y.  Supp. 
170. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements. 
All  concur. 


BATCHELOB  v.  DBGNON  REALTX  &  TERMINAL  IMPROVEMENT  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  5,  ld09.) 

L  Neolioence  (I  136*) — Negligent  Use  of  Pbopebtt. 

Defendant  maintained  dirt  ears  on  a  temporary  track  in  an  avenue  run- 
ning into  and  terminating  at  a  street  at  right  angles.  A  train  stood 
with  its  rear  at  the  street,  and  a  five  years  old  child  was  injured  while 
erossing  in  consequence  of  the  sudden  backing  of  the  train.  There 
was  nothing  to  show  that  any  lookout  for  persons  crossing  was  maintained. 
Held  that,  as  defendant  owed  the  duty  of  care,  the  court  could  not  say 
as  a  matter  of  law  that  he  was  free  from  negligence. 

[Bd.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  {{  277-353 ;  Dec. 
Dig.  I  136.*] 

Z  Negligence  (|  85*)  —  Contbibutobt  Negligence  —  Children  —  Care  Re- 
quired. 

Though  questions  as  to  the  degree  of  Intelligence  and  capacity  of  a 
child  five  years  old,  and  of  his  contributory  negligence,  are  for  the  Jury, 
a  chUd  can  be  held  only  to  that  degree  of  care  which  one  of  his  years 
and  intelligence  can  be  required  to  exercise. 

[Ed.  Note.--ror  other  cases,  see  Negligence,  Cent.  Dig.  ||  121-129; 
Dec.  Dig.  S  8£*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Andrew  Batchelor,  an  infant,  by  John  Batchelor,  his 
guardian  ad  litem,  against  the  Degnon  Realty  &  Terminal  Improve- 
ment Company.  From  a  judgment  entered  on  a  nonsuit,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  MILLER,  JJ. 
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George  F.  Hickey  (M.  P.  O'Connor,  on  the  brief),  for  appellant 
Allan  E.  Brosmith,  for  respondent. 

GAYNOR,  J.  The  plaintiff  was  five  years  old  when  injured.  The 
defendant  was  running  its  dirt  cars,  such  as  are  used  by  contractors, 
along  Middleburg  avenue  on  a  temporary  track.  Moore  street  does 
not  cross  Middleburg  avenue,  but  runs  into  it  at  or  near  right  angles 
and  ends  there.  A  train  of  these  cars  was  standing  with  its  rear  at 
Moore  street.  The  plaintiff  was  crossing  Middleburg  avenue  at  Moore 
street,  and  as  he  got  on  the  defendant's  tracks,  and  about  six  feet 
in  the  rear  of  the  said  train,  it  was  suddenly  backed  up  and  ran  over 
him.  On  these  facts  a  nonsuit  was  granted.  This  was  error,  for  the 
defendant  owed  the  duty  of  care,  and  there  was  no  evidence  that 
there  was  any  one  at  the  crossing,  or  at  the  rear  of  the  train,  or  any- 
where, to  look  out  for  people  crossing,  or  any  evidence  on  that  head. 

The  court  could  not  rule  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence.  In  Tucker  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  124  N.  Y.  308,  26  N.  E.  916,  21  Am.  St.  Rep.  670,  the  case 
of  an  infant  a  little  over  12  years  of  age,  the  court,  after  a  full  dis- 
cussion of  the  age  at  which  a  child  may  as  matter  of  law  be  pre- 
sumed sui  juris  in  a  case  like  this,  concluded  as  follows : 

'*But  in  the  absence  of  evidence  tending  to  show  that  an  injured  infant  12 
years  old  was  not  qualified  to  understand  the  danger  and  appreciate  the 
neceRsity  for  observing  that  degree  of  caution  in  crossing  a  railroad  track 
which  an  adult  would,  he  must  be  deemed  sui  Juris." 

The  opinion  throughout  fixes  12  years  as  the  age  before  which  an 
infant  will  not  be  and  after  which  he  will  be  deemed  sui  juris  as  mat- 
ter of  law,  unless  the  contrary  be  proved.  In  the  case  of  an  infant 
plaintiff  under  12  the  plaintiff  would  have  no  reason  to  prove  him 
sui  juris,  but  the  contrary,  and  in  the.  case  of  an  infant  plaintiff  of 
12  or  over  the  defendant  would  have  no  reason  to  prove  him  non 
sui  juris,  but  the  contrary;  so  that  it  would  seem  plain  on  which 
side  the  necessity  of  proof  would  lie  in  each  case,  assuming  the  legal 
presumption  to  be  as  stated  in  the  absence  of  any  evidence  on  the 
subject  except  that  of  age.  In  Zwack  v.  N.  Y.,  L.  E.  &  W.  R.  Co., 
160  N.  Y.  365,  54  N.  E.  786,  the  case  of  a  10  year  old  boy,  the  case 
of  Tucker  is  mentioned  with  apparent  full  approval  as  follows: 

"The  reasoning  of  the  court  in  the  case  of  Tucker  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  124  N.  Y.  308,  26  N.  E.  916,  21  Am.  St.  Rep.  670,  is  to  the  effect  that  an 
infant  under  the  age  of  twelve  years  is  presumed  to  be  non  sui  Juris,  so  the 
question  with  respect  to  his  capacity  at  that  age  becomes  one  of  fact  It 
is  true  that  an  infant,  even  of  more  tender  years,  may  be  shown  to  be  sui  juris. 
The  fact  must  in  such  cases  depend  upon  the  capacity  and  intelligence  of  the 
child,  and,  hence,  becomes  a  question  for  the  consideration  of  the  Jury  in  con- 
nection with  all  the  facts  and  circumstances  of  the  case." 

And  the  case  before  the  court  was  then  disposed  of  on  this  basis. 
Now,  if  the  law  be,  as  stated  in  the  foregoing  quotation,  that  the 
law  presumes  a  child  under  12  years  to  be  non  sui  juris,  unless 
the  contrary  be  proved,  the  rule  would  seem  to  be  deducible  that 
it  is  for  the  defendant  to  make  such  proof  in  order  to  avoid  such 
legal  presumption;   and  in  the  same  way,  that  it  is  for  the  plaintiff 
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to  show  that  an  infant  plaintiff  over  12  is  non  sui  juris;  and  such 
deduction  has  been  made.  Hill  v.  Baltimore  &  N.  Y.  R.  Co.,  76  App. 
Div.  325,  78  N.  Y.  Supp.  134;  McDonald  v.  Metropolitan  St.  R.  Co., 
80  App.  Div.  233,  80  N.  Y.  Supp.  577;  Gerber  v.  Boorstein,  113 
App.  Div.  808,  99  N.  Y.  Supp.  1091.  In  the  McDonald  Case  Mr. 
Justice  Hatch  stated  the  rule  clearly  as  follows: 

''In  the  case  of  infants  under  the  age  of  12  yc^rs,  the  burden  of  proof  is 
upon  the  defendant  to  show  the  possession,  by  such  infant,  of  sufficient  men- 
tal capacity  to  understand,  appreciate  and  guard  against  the  situation  in 
which  it  is  placed,  and  the  plaintiff  may  rest  in  respect  of  such  question  upon 
the  legal  presumption,  which  protects  the  infant  from  the  imputation  of 
negligence,  unless  It  be  a  case  where  the  negligence  of  the  infant  is  imputable 
to  the  parent.  When  an  infant  is  12  years  of  age  or  above,  the  burden 
is  upon  the  plaintiff  to  show  the  mental  capacity  of  the  Infant  and  establish 
as  a  fact  that  such  Infant  was  not  possessed  of  sufficient  mental  capacity 
to  exercise  the  degree  of  care  and  caution  which  is  chargeable  upon  an  adult, 
and  it  then  becomes  a  question  for  the  Jury  to  determine  whether  the  degree 
of  care  exercised  In  the  particular  case  was  such  as  to  exonerate  the  infant 
from  the  charge  of  contributory  negligence  measured  by  Its  age  and  cai)}iclty." 

But  in  the  very  recent  case  of  Simkoff  v.  Lehigh  Valley  R.  Co., 
190  N.  Y.  256,  83  N.  E.  15,  where  the  plaintiff  was  an  infant  7  years 
old,  the  reverse  is  explicitly  held,  viz.,  that  there  was  no  legal  pre- 
sumption that  he  was  non  sui  juris,  but  that  the  burden  was  on  the 
plaintiff  to  show  that  he  was  non  sui  juris.  And  says  the  court  for 
a  general  rule: 

**The  establishment  of  the  fact  that  an  infant  is  non  sui  Juris  to  the 
satisfaction  of  the  jury,  if  considered  material,  Is  as  much  a  part  of  the  plain- 
tiff*8  case  as  any  other  evidence  is,  upon  which  he  relies  to  make  out  a  case 
for  recovery." 

And  it  IS  stated  that  that  court  had  never  decided  to  the  contrary. 
The  understanding  of  its  said  former  decisions  must  therefore  now 
be  corrected  and  abandoned. 

The  infant  plaintiff  here  was  only  5  years  old ;  yet  I  do  not  venture 
to  suggest  to  the  court  in  view  of  the  foregoing,  that  the  law  pre- 
sumes him  to  be  non  sui  juris.  The  most  that  it  seems  to  be  safe 
to  say,  so  as  not  to  cause  anything  to  be  done  on  the  trial  to  jeopardize 
the  verdict  for  the  plaintiff,  if  he  obtains  one,  is  that  at  all  events 
the  question  of  his  degree  of  intelligence  and  capacity,  and  thereifore 
of  his  contributory  negligence,  was  not  for  the  court  but  for  the  jury. 
I  do  not  see  how  this  court  can  go  wrong  in  saying  at  least  that  much. 
The  question  whether  his  age  alone  does  not  give  rise  to  a  presump- 
tion that  he  is  non  sui  juris,  on  which  the  plaintiff  could  safely  rest, 
might  seem  to  be  plain  enough ;  but  it  can  be  avoided  without  detri- 
ment to  the  plaintiff's  case  by  leaving  the  whole  question  to  the  jury. 
A  child  has  to  be  judged  as  a  child.  A  child  may  only  be  held  to  the 
exercise  of  that  degree  of  care  which  one  of  his  years  and  intelli- 
gence can  be  expected  and  required  to  exercise.  There  must  be  an 
age  when  a  child  is  so  young  and  immature  that  no  rule  of  care  can 
be  applied  to  it,  and  the  jury  may  properly  be  so  instructed;  but  we 
now  know  that  such  age  is  not  fixed  in  years  in  this  state  even  as 
a  presumption  of  fact,  capable  of  being  modified  or  rebutted  by  evi- 
dence, but  is  variable,  and  generally  for  the  jury.    Nevertheless  there 
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must  be  cases  so  obvious  and  indisputable  that  it  would  not  be  error 
for  the  trial  judge  to  decide  them  as  matter  of  law — although  a  jury 
could  decide  just  as  well  that  a  toddling  child  was  non  sui  juris,  for 
instance.  Between  such  a  state  of  immaturity,  and  that  state  of  ma- 
turity to  which  the  rule  of  care  applicable  to  all  adults  becomes  ap- 
plicable, is  a  wide  zone,  and  those  in  it  are  to  be  judged  by  the  jury 
according  to  their  age,  maturity  and  intelligence  on  the  question  of 
their  negligence.  Some  think  that  it  were  better  if  the  phrases  noA 
sui  juris  and  sui  juris  were  dropped  altogether  in  the  restricted  and 
uncertain  sense  in  which  they  have  been  used  in  respect  of  children 
plaintiffs  in  actions  for  damages  for  negligence. 
The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  e^ent    All 
concur. 


KONHEIM  et  al.  v.  MERYASH  et  al. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Partnership  ({  217*) — LiABiLrrT  of  Partner— Services  Rendered  Copart- 
ner—Evidenoc. 

In  an  action  for  services  of  expert  acconntants,  evidence  held  to  show 
that  the  accountants  were  hired  by  one  of  the  partners  individually,  and 
not  for  the  partnership. 

[Ed.  Note. — ^For  other  cases,  see  Partnership,  Dec.  Dig.  |  217.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Maurice  Konheim  and  another  against  Louis  Meryash 
and  Albert  London,  copartners,  for  services.  From  a  judgment  for 
plaintiffs,  defendant  London  appeals..  Reversed  as  to  him  individually, 
and  as  to  the  partnership. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

James,  Schell  &  Elkus  (Frederick  Mellor,  of  counsel),  for- appel- 
lant. 
Joseph  Gans,  for  respondents. 

DAYTON,  J.  The  defendants  were  sued  as  copartners  for  serv- 
ices alleged  to  have  been  rendered  to  the  firm  by  the  plaintiffs  as  ex- 
pert accountants  before  and  during  certain  negotiations  for  the  pur- 
pose of  straightening  out  their  accounts  upon  a  dissolution  of  the  part- 
nership. The  only  question  upon  the  trial  was  as  to  whether  the  serv- 
ices were  rendered  for  the  account  of  the  firm  or  to  the  defendant 
Meryash  individually. 

It  appears  to  be  undisputed  that  the  emplo3mient  was  by  Meryash ; 
that  plaintiffs  were  working  at  Meryash's  house  upon  the  latter's 
books  for  several  days  before  they  ever  saw  the  defendant  London; 
that  each  partner  kept  separate  books,  Meryash  in  Yiddish  and  Lon- 
don in  English;   that  when  London  first  saw  Meryash  it  was  at  the 

•For  oUier  cues  lee  lazne  topic  ft  S  numbbr  in  Dee.  4k  Am.  Diffi.  1907  to  date.  4k  Rep'r  Indexes 
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office  of  one  Barker,  where  the  partners  met  together  with  several  oth- 
er persons  for  the  purpose  of  settling  their  affairs ;  that  these  meet- 
ings extended  over  a  period  of  2j4  days;  that  at  all  of  these  meet- 
ings London  was  represented  by  his  attorney,  and  plaintiff  Konheim 
came  with  Meryash;  that  others,  one  a  large  creditor  of  the  firm, 
brought  about  these  meetings,  which  were  in  .the  nature  of  an  arbi- 
tration,  to  see  if  they  could  not  get  the  partners  together;  and  that 
finally  the  affairs  proved  to  be  so  badly  mixed  up  that  a  chartered  ac- 
countant had  to  be  employed  for  a  period  of  some  six  weeks  to  straight- 
en out  the  joint  and  several  accounts  of  the  partners.  Meryash  fail- 
ed to  appear  on  the  trial.  London's  testimony  was  specific  that  he  at 
all  times  considered  Konheim  as  Meryash's  representative,  and  there 
is  other  evidence  that  seems  to  support  his  contention.  Whatever 
may  have  been  the  exact  condition  of  affairs  as  to  the  partnership  re- 
lation at  the  time,  and  even  conceding  Meryash's  power  to  charge  the 
partnership  with  the  plaintiff's  services,  we  think  he  has  failed  to  show 
by  a  preponderance  of  evidence  that  Konheim  was  actually  employed, 
except  by  Meryash  for  his  individual  account. 

The  judgment  must  be  reversed  as  against  the  partnership  and  the 
defendant  London  individually,  with  costs  to  the  latter  of  this  appeal. 
All  concur. 


ABONSON  et  al.  ▼.  H.  B.  GLAFLIN  CO. 
(Sapreme  Court,  Appellate  Term.    March  5,  1909.) 

Sales  0  418*) — ^Failubb  to  Delivbb— Bight  to  Damages. 

Tbe  buyers,  being  informed  at  the  time  of  the  sale  by  the  seller's  agent 
that  the  seller  did  not  have  the  goods,  should,  as  they  could,  have  then 
gone  elsewhere  and  bought  at  about  the  same  price;  and  having  waited 
sereral  weeks*  till  the  market  rose,  they  could  not  demand  delivery,  and, 
not  obtaining  it,  recover  the  diiference  between  the  contract  price  and 
the  then  market  price. 

[Ed.  Note.— For  other  cases^  see  Sales,  Cent  Dig.  S  1188;  Dec.  Dig. 
I418.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Max  Aronson  and  others  against  the  H.  B.  Claflin  Com- 
pany. From  a  judgment  for  plaintiffs,  after  trial  without  a  jury,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Harold  B.  Elgar  and  Gould  &  Wilkie  (Learned  Hand,  of  counsel), 
for  appellant 

Spiro  &  Wasservogel  (Isidor  Wasservogel,  of  counsel),  for  respon- 
dents. 

DAYTON,  J.  ^  Plaintiffs  sued  to  recover  damages  for  failure  of 
defendant  to  deliver  goods  alleged  to  have  been  bought  May  11, 
1908,  as  per  memorandum  given  by  defendant's  general  salesman,  fot- 

*W9r  oUk«r  »•«■  see  Min«  topio  4k  I  mumbib  in  Deo.  4k  Am.  Digs.  1907  to  daU,  4k  Rep'r  Indezot 
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lowed  by  correspondence  relating  thereto.  Defendant  claimed  that 
the  price  exceeded  $50,  no  goods  were  delivered  or  accepted,  no  part 
of  purchase  money  was  paid,  the  memorandum  was  void,  and  that 
plaintiif  could  have  obtained  the  goods  from  other  merchants  in  this 
city  at  about  the  alleged  sale  price,  on  being  informed  that  defendant 
did  not  have  the  goods,  all  before  the  market  price  thereof  advanced. 

Assuming  that  defendant's  salesman  had  authority  to  make  the 
sale,  and  that  the  memorandum  was  in  compliance  with  the  statute, 
it  was  nevertheless  shown  by  a  preponderance  of  proof  that,  coinci- 
dently  with  the  memorandum,  the  buyer  was  informed  that  the  de- 
fendant did  not  have  the  goods.  On  being  so  notified,  plaintiffs  should 
have  gone  elsewhere  (as  the  testimony  shows  they  could  have  done) 
and  purchased  like  goods  at  about  the  same  price  in  the  New  York 
market.  May  29th,  18  days  after  the  claimed  sale,  plaintiffs  wrote 
with  legal  precision  to  defendant  what  may  be  deemed  a  self-serving 
document,  demanding  delivery  of  goods  or  damages.  Viewed  in  any 
aspect,  this  letter  does  not  help  plaintiffs'  recovery ;  for,  with  knowl- 
edge that  defendant  could  not  make  delivery,  plaintiffs  sought,  not- 
withstanding, to  await  the  advantage  of  a  rising  market,  when  they 
could  readily  have  bought  the  goods  long  before  May  29th  at  about 
the  alleged  contract  price. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


PARKUS  v.  CREDIT  CLEARING  HOUSE. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Evidence  (§  598*)— Weight  and  Sufficiency— Preponderance. 

In  an  action  by  a  stenographer  for  services  rendered  upon  the  employ- 
ment ot  an  attorney,  the  attorney  testified  that  he  engaged  plaintiff  with 
the  consent  of  defendant's  representative,  which  such  representative  de- 
nied. The  value  of  the  service  was  not  questioned,  nor  was  the  attorney's 
testimony  corroborated.  Held,  that  the  evidence  was  insufficient  to  show 
by  a  preponderance  that  defendant  authorized  the  employment  of  plain- 
tiff, so  as  to  render  it  liable  for  his  services. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dfec.  Dig.  §  59S.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Herman  Parkus  against  the  Credit  Clearing  House.  From 
a  judgment  for  defendant,  plaintiif  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Michael  H.  Wolfe,  for  appellant. 
Low  &  Carey,  for  respondent. 

DAYTON,  J.  This  is  an  action  to  recover  for  services  as  stenog-- 
rapher,  rendered  upon  the  employment  of  an  attorney  retained  and 
paid  by  defendant.     The  attorney  testified  that  with  the  consent  of 

*For  other  caaes  see  same  topic  ft  S  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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defendant's  representative  plaintiff  was  engaged  to  take  minutes  in 
a  certain  proceeding.  The  value  of  the  services  is  not  questioned,  nor 
was  the  attorney's  testimony  corroborated.  Defendant's  representative 
specifically  denied  the  testimony  of  the  attorney,  and  stated  that  de- 
fendant had  in  its  employ  a  stenographer  competent  for  the  work, 
whom  said  attorney  knew.  Plaintiff  failed  to  establish  his  cause  of 
action  by  a  preponderance  of  proof.  See  Sherry  v.  Proal,  125  App. 
Div.  508,  109  N.  Y.  Supp.  1008,  approving  Losee  v.  Morey,  57  Barb. 
562. 
Judgment  affirmed,  with  costs.    All  concur. 


ZIEGLER  V.  SMITH. 
(Supreme  Oourt,  Appellate  Term.    March  5,  1909.) 

1.  Judgment  (f§  143,  145*) — Default— Setting  Aside— Affidavit  of  Merits. 

The  taking  of  an  inquest  on  default  and  the  entering  of  judgment  are 
not  mere  idle  ceremonies,  to  be  set  aside  on  terms  for  the  mere  asking  ; 
but  a  defendant,  who  seeks  to  be  relieved  from  his  default,  must  show  a 
reasonable  excuse  for  his  neglect,  and  must  show  prima  facie  a  meritori- 
ous defense,  before  he  becomes  entitled  to  the  favor  of  the  court 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  |$  269,  298;  Dec* 
Dig.  i§  143,  145.*] 

2.  Judgment  (8  106*) — Default— Gbounds—Failube  to  Plead. 

In  an  action  on  an  assigned  claim  for  services,  in  which  the  pleadings 
are  unverified,  defendant  is  properly  defaulted  for  failure  to  file  and  serve 
an  affidavit  of  merits,  as  provided  by  rule  28  of  the  general  rules  of 
practice. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  I  180 ;  Dec.  Dig- 
I  106.*] 

3.  Judgment  (S  143*) — Default— Excuses. 

In  an  action  on  an  assigned  claim  for  services,  the  oversight  of  the 
derk  of  defendant's  attorney  in  falling  to  serve  an  affidavit  of  merits,  the 
want  of  which  resulted  in  the  default  judgment,  is  a  sufficient  excuse  to 
set  aside  the  default  where  plaintiff  is  not  injured,  and  is  solvent  and 
the  imposition  of  costs  will  compensate  him  for  the  expenses  of  the  in- 
quest 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  284;  Dec  Dig. 
I  143.*] 

4.  Pleading  (i  382*)— General  Denial— Evidence  Admissible. 

Under  a  general  denial,  the  defendant  may  controvert  by  the  evidence 
anything  which  the  plaintiff  is  bound  to  prove  in  the  first  instance  to 
make  out  his  cause. of  action,  or  ansrthing  that  he  is  permitted  to  prove 
for  that  purpose  under  the  complaint  and  may  introduce  any  evidence 
which  tends  to  show  the  transaction  between  the  parties  to  be  different 
from  what  the  plaintiff  claims  it  to  be. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  |  1280 ;  Dee.  Dig. 
i  382,*] 

9l  Pleading  (§  382*)— Genebal  Issite— Evidence  Admissible. 

In  an  action  on  an  assigned  claim  for  services  rendered  by  the  assignor, 
under  a  general  denial  defendant  may  show  that  the  assignor  did  the 
work  as  a  consideration  for  defendant's  aid  in  procuring  him  a  position, 
and  that  no  charge  was  to  be  made  for  such  work. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  1280 ;  Dec.  Dig. 
i  382.»J 
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Ap{>eal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Ziegler  against  Charles  E.  Smith  for  services. 
From  an  order  granting  defendant's  motion  to  open  his  default,  plain- 
tiff appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Joseph  L.  Frieder,  for  appellant 

Saitta  &  Thiele  (Geo.  A.  Baker,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  on  an  assigned  claim  for  work,  la- 
bor, and  services  performed  under  a  contract  of  emplo)rment  between 
the  defendant  and  plaintiff's  assignor.  An  unverified  complaint  was 
served  on  defendant  on  November  11,  1908.  An  unverified  answer 
was  interposed  on  November  17,  1908.  An  inquest  was  taken  on 
December  8,  1908,  and  judgment  entered  thereon.  Defendant  made 
a  motion  to  open  the  default  and  set  aside  the  judgment,  which  mo- 
tion was  denied,  with  leave  to  renew.  Defendant  renewed  the  mo- 
tion, which  motion  was  granted  on  pa)rment  of  costs.  Plaintiff  ap- 
peals. 

An  affidavit  of  merits  had  been  served  and  filed  before  the  motion 
was  made,  and  the  answer  is  a  general  denial.  It  would  appear  from 
the  affidavits  that  defendant  does  not  deny  that  plaintiff's  assignor 
did  work  upon  defendant's  books;  but  defendant,  apparently,  seeks 
to  resist  plaintiff's  claim  on  the  ground  that  plaintiff's  assignor  did 
the  work  in  consideration  of  defendant's  procuring  a  position  for  him 
with  a  certain  corporation.  It  is  true  that  the  taking  of  an  inquest 
and  the  entering  of  a  judgment  thereon  are  not  more  idle  ceremonies, 
to  be  set  aside  on  terms  for  the  mere  asking;  but  a  defendant,  who 
seeks  to  be  relieved  from  his  default,  must  show  a  reasonable  excuse 
for  his  neglect,  and  must  show  prima  facie  a  meritorious  defense,  be- 
fore he  becomes  entitled  to  the  favor  of  the  court.  Clews  v.  Peper, 
112  App.  Div.  430,  98  N.  Y.  Supp.  404;  Dana  v.  Thaw,  66  Misc. 
Rep.  612,  107  N.  Y.  Supp.  870;  Thornall  v.  Turner,  23  Misc.  Rep. 
363,  61  N.  Y.  Supp.  214  J  Bishop  v.  Hughes,  117  App.  Div.  425,  102 
N.  Y.  Supp.  696.  The  pleadings,  as  above  stated,  were  unverified, 
and  the  inquest  was  taken  on  the  ground  of  defendant's  failure  to 
serve  and  file  an  affidavit  of  merits,  which  filing  and  serving  are  the 
required  procedure  in  an  action  at  law  where  the  answer  is  unveri- 
fied. Rule  28,  General  Rules  of  Practice;  Devlin  v.  Shannon,  8 
Hun,  631. 

The  first  motion  was  denied  on  the  ground  of  the  insufficiency  of 
the  moving  papers,  as  a  proper  affidavit  of  merits  was  essential  to 
support  an  order  opening  such  default.  Thornall  v.  Turner,  23  Misc. 
Rep.  363,  61  N.  Y.  Supp.  214 ;  Davis  v.  Solomon,  25  Misc.  Rep.  695, 
66  N.  Y.  Supp.  80.  The  defendant's  excuse  is  the  oversight  of  his 
attorney's  clerk,  which,  under  the  circumstances,  seems  sufficient,  and 
it  would  hardly  be  just  to  deprive  defendant  of  his  day  in  court,  if 
he  has  a  meritorious  defense  to  plaintiff's  daim.  No  great  hardship  is 
imposed  on  plaintiff  by  opening  the  default.  The  defendant  is  re- 
sponsible financially,  and  the  costs  imposed  as  a  condition  of  open- 
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ing  the  default  seem  to  be  a  reasonable  recompense  for  plaintiff's 
trouble  in  taking  the  inquest,  under  the  circumstances  disclosed.  ' 

So  far  as  the  sufficiency  of  the  answer  is  concerned,  the  rule  is 
that  under  a  general  denial  the  defendant  may  controvert  by  the  evi- 
dence anything  which  the  plaintiff  is  bound  to  prove  in  the  first  in- 
stance to  make  out  his  cause  of  action,  or  anything  that  he  is  permit- 
ted to  prove  for  that  purpose  under  the  complaint ;  and  defendant  is 
not  confined  to  a  simple  denial  of  the  facts  testified  to  on  behalf  of 
the  plaintiff,  but  he  may  introduce  any  evidence  which  tends  to 
show  the  transaction  between  the  parties  to  be  different  from  what 
the  plaintiff  claims  it  to  be.  Milbank  v.  Jones,  141  N.  Y.  345,  36  N. 
E.  388 ;  Tompkins  v.  Tompkins,  78  Hun,  220,  28  N.  Y.  Supp.  903. 
Under  the  general  denial  in  the  answer  in  suit,  defendant  could  show 
that  plaintiff's  assignor  did  the  work  on  defendant's  books  as  a  con- 
sideration for  defendant's  aid  in  procuring  him  a  position,  and  that 
no  charge  was  to  be  made  for  such  work. 

Some  objection  is  made  to  the  form  of  the  order;  but  plaintiff  is 
at  liberty  to  move  to  resettle  it,  if  its  provisions  as  to  restoring  the  case 
to  the  calendar  are  not  sufficiently  definite. 

The  order  should  be  s^rmed,  but  without  costs  of  the  appeal  to 
either  party. 

(61  Misc.  Rep.  440.) 

JOSEPH  ▼.  NEW  YORK  OITY  RY.  et  aL 

(Suprone  Oourt,  Trial  Term,  New  York  Ck>imty.    December,  1008.) 

NBW  TBIAI.  (I  161*)— CONDITIONS— IlCPOSmON  or  OOSTS. 

Wliere  the  facts  have  been  submitted  to  the  Jury,  and  its  verdict  is 
not  in  accordance  therewith,  a  new  trial  may  be  ordered,  without  imposi- 
tion of  costs. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  i  822;  Dec 
Dig.  I  161.*] 

Action  ty  one  Joseph  against  the  New  York  City  Railway  and  oth- 
ers. Verdict  for  plaintiff.  Motion  for  a  new  trial,  to  be  granted  only 
on  payment  of  costs.    Denied. 

G.  A.  Rogers,  for  plaintiflF. 

James  L.  Quackenbush  (Royal  H.  Weller,  of  counsel),  for  defend- 
ants. 

GOFF,  J.  The  circumstance  which  made  it  necessary  to  set  aside 
this  verdict  was  the  injustice  done  to  the  defendant  John  Kissel  &  Son 
in  imposing  upon  it  damages  unwarranted  by  any  evidence  in  the  case. 

Since  both  defendants  were  sued  as  joint  tort-feasors,  and  a  gen- 
eral verdict  was  returned  against  the  two,  it  was  impossible  to  set 
aside  the  verdict  as  to  one  and  not  as  to  the  other.  In  the  granting 
of  such  a  motion  great  latitude  of  discretion  is  allowed  the  trial  court 
in  this  department  (Robinson  v.  Interurban  St.  Ry.,  113  App.  Div. 
46,  98  N.  Y.  Supp.  918)  and  as  a  general  practice  the  granting  of 
costs  is  not  made  a  condition  (Duify  v.  City  of  New  York,  hh  Misc. 
Rep.  26,  106  N.  Y.  Supp.  68;  Seggerman  v.  Met.  St.  Ry.,  38  Misc. 
Rep.  874,  Tt  N.  Y.  Supp.  905).    The  plaintiff  has  failed  to  cite  any 
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case  in  this  department  to  the  contrary.  Those  to  which  he  has  re- 
ferred are  all  of  the  Second  department,  where  a  different  practice 
would  seem  to  prevail.  The  rule  is  well  expressed  in  the  words  of 
Justice  Ingraham,  in  the  case  of  Cohen  v.  Krulewitch  (77  App.  Div. 
126,  128,  78  N.  Y.  Supp.  1044,  1045): 

"While  It  Is  proper  for  the  court  to  Impose  costs  upon  granting  a  new 
trial,  where  there  was  a  proper  case  for  the  submission  of  the  question  to 
the  Jury,  but  where  for  some  reason  the  court  is  satisfied  that  the  verdict 
was  not  a  fair  determination  of  the  question  submitted  to  th^n,  or  that 
justice  requires  that  the  case  should  be  submitted  to  another  jury,  this  is 
not  such  a  case." 

Had  the  original  motion  been  granted  as  a  matter  of  right,  as  in 
the  case  of  Anderson  v.  Rome,  W.  &  O.  R.  R.,  54  N.  Y.  334,  no  dis- 
cretion as  to  the  imposition  of  conditions  would  have  been  permitted 
the  trial  justice.  No  reason  is  shown  why  the  usual  practice  of  tliis 
department  should  be  departed  from  as  to  either  of  the  defendants 
in  this  case,  and,  as  the  law  requires  that  a  new  trial  be  ordered  for 
both,  justice  equally  requires  that  it  be  granted  without  imposing  con- 
ditions. 

Motion  denied. 

(62  Misc.  Rep.  67.) 

SOHULTHEIS  v..  FISHMAN. 

(Supreme  Court,  Special  Term,  New  York  Oounty.    January,  1909.) 

E^LKADiNG  (§  368*) — Complaint— Numbering  Pabagbaphs. 

A  motion  to  compel  plaintiff  to  number  ttie  paragraphs  of  the  complaint, 
which  consists  of  Aye  pages,  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  i  1194 ;   Dec.  Dig. 
8  368.»] 

Action  by  one  Schultheis  against  one  Fishman.  On  motion  to 
compel  plaintiff  to  number  paragraphs  of  complaint.     Granted. 

David  Kornblueh,  for  the  motion. 
Wells  &  Snedeker,  opposed. 

ERLANGER,  J.  The  action  is  to  foreclose  a  mortgage.  Two  of 
the  defendants  desire  to  serve  an  answer  to  the  complaint,  but  claim 
that  they  cannot  safely  do  so  because  the  pleader  has  failed  to  num- 
ber the  paragraphs  of  the  complaint,  which  consists  of  five  pages.  I 
think  the  motion  should  prevail.  A  denial  of  a  particular  paragraph 
is  good.  Fleming  v.  Supreme  Council,  32  App.  Div.  231,  52  N.  Y. 
Supp.  1001.  But  a  denial  between  certain  folios  has  been  condemned. 
Avery  v.  N.  Y.  Central  (Super.  Buff.)  6  N.  Y.  Supp.  547,  548 ;  Var- 
num  V.  Hart,  47  Hun,  23 ;  Caulkins  v.  Bolton,  98  N.  Y.  511-514.  A 
defendant  should  not  incur  the  hazard  of  having  his  pleading  con- 
demned or  treated  as  being  ineffective  simply  because  the  pleader 
in  the  first  instance  has  drawn  his  pleading  so  inartificially  as  to  make 
an  answer  thereto  difficult. 

Motion  granted. 
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(62  Misc.  Bep.  122.) 

NEW  YORK  UNIVERSITY  ▼.  AMERICAN   BOOK  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1909.) 

LaNDLOBD  and  TENAN*r  (§  149*)  ~  lilABILITT  OF  TENANT  —  PAYMENT  OP  WaTEB 

Rents. 

In  the  absence  of  an  agreement  by  the  landlord  to  pay  the  water  rents, 
the  tenant  must  pay  the  same. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Ont.  Dig.  §  535 ; 
Dec.  Dig.  §  149.*] 

Action  by  the  New  York  University  against  the  American  Book 
Clompany.    Demurrer  to  complaint  overruled. 

Opdyke,  Ladd  &  Bristow,  for  plaintiff. 
Griggs,  Baldwin  &  Pierce,  for  defendant. 

GREENBAUM,  J.  It  appears  from  the  complaint  that  the  de- 
fendant's predecessor,  a  New  Jersey  corporation,  whose  obligations 
were  assumed  by  the  defendant,  leased  from  the  plaintiff  for  manu- 
facturing purposes  the  greater  portion  of  a  large  modern  building 
specially  erected  in  part  to  meet  the  requirements  of  the  defendant's 
business.  The  lease,  which  is  for  a  term  of  25  years,  with  an  annual 
reserved  rent  of  $40,000,  is  silent  on  the  subject  of  water  rates.  The 
complaint  alleges  that  the  New  Jersey  corporation  during  its  occu- 
pancy of  said  building  as  lessee  used  and  consumed  in  its  manufactur- 
ing business  large  quantities  of  water  furnished  by  the  city  of  New 
York,  passing  through  and  measured  by  certain  meters  installed  in 
said  building,  but  made  no  payment  for  the  amount  of  water  con- 
sumed by  it  as  measured  by  the  said  meters.  It  is  further  alleged 
that  upon  the  failure  of  the  lessee  to  pay  these  water  rates  plaintiff, 
to  save  its  property  from  sale  by  reason  of  the  fact  that  water  rates 
are  made  a  lien  upon  the  land,  was  compelled  to  pay  the  water  rates, 
amounting  to  upwards  of  $9,00.0.  This  action  is  brought  to  recover 
the  money  paid  as  aforesaid.  The  defendant  demurs  to  the  complaint 
upon  the  ground  that  it  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  defendant  relies  upon  a  series  of  decisions,  commencing  with 
Moffat  V.  Henderson,  50  N.  Y.  Super.  Ct.  211,  and  followed  by  Hen- 
derson V.  Arbuckle,  54  Super.  Ct.  141,  Darcey  v.  Steger,  23  Misc. 
Rep.  146,  50  N.  Y.  Supp.  638,  and  Lester  v.  Seilliere,  50  App.  Div. 
239,  242,  63  N.  Y,  Supp.  748,  which  recognized  the  contention  that, 
in  the  absence  of  a  covenant  in  a  lease  to  pay  water  rates,  the  lessee 
is  not  liable  therefor.  An  examination  of  these  cases  shows  that  they 
all  evidently  relied  upon  the  correctness  of  the  reasoning  of  the  opin- 
ion in  the  Moffat  Case,  supra,  that  the  statutory  lien  on  the  premises 
for  the  amount  of  water  supplied  rests  upon  the  taxing  power  of  the 
state,  and  that  in  the  absence  of  an  agreement  or  contract  to  pay 
them  the  lessee  is  no  more  bound,  to  pay  the  water  rates  which  be- 
come a  lien  on  the  property  than  he  would  be  obliged  to  pay  a  tax 
or  assessment  imposed  thereon.  The  Moffat  Case  was  decided  by 
the  Superior  Court,  General  Term,  in  1884.     In  1890  McAdam,  J., 
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sitting  at  Trial  Term  in  the  same  court,  wrote  an  elaborate  opinion 
showing  that  water  rates  were  not  a  tax  or  assessment,  but  merely 
a  charge  for  water  furnished.  Hennessey  v.  Volkening  (Super.  Ct.) 
22  N.  Y.  Supp.  528.  In  1897  the  Court  of  Appeals  in  Silkman  v. 
Water  Commissioners,  152  N.  Y.  327,  46  N.  E.  612,  37  L.  R.  A.  827, 
expressly  held  that  water  rates  were  not  taxes.  Lester  v.  Seilliere, 
supra,  although  subsequent  to  the  Silkman  Case,  apparently  assumed 
the  soundness  of  the  reasoning  of  the  Moffat  Case;  the  court's  at- 
tention evidently  not  having  been  directed  to  the  point  that  water 
rates  were  not  taxes  and  to  the  fact  that  the  decision  in  the  Moffat 
Case  was  based  upon  the  erroneous  assumption  to  the  contrary.  The 
water  rates  in  suit  were  based  upon  the  amount  of  water  used,  as 
measured  by  the  meters,  and  in  the  absence  of  an  agreement  of  the 
landlord  to  pay  for  all  water  used  or  consumed  by  the  tenant  it  seems 
to  me  reasonable  and  just  that  the  tenant  should  pay  for  what  he  uses. 
He  is  not  obliged  to  use  water.  If  he  uses  none  he  need  pay  no  wa- 
ter rent. 

'  The  demurrer  is  overruled,  with  costs,  and  with  leave  to  defendant 
to  answer  upon  payment  of  costs. 


(62  Misc.  Rep.  83.) 

PEX:>Pi:iB  ez  rel.  liUKAGUS  v.  BARRY,  Correction  Gom*r. 

(Supreme  Gourt,  Special  Term,  New  York  (bounty.    January,  1009.) 

MA1VDAMI78  (S  61*) — MINISTEBIAL  DUTY— E3NP0B0EMEWT. 

A  writ  of  mandamus  will  issue  compelling  the  commissioner  of  cor- 
rections, within  two  days  after  the  commitment  of  a  person  for  vagrancy, 
to  direct  such  person's  discharge  at  the  ^id  of  five  days  if  he  has  not 
been  previously  committed,  as  provided  by  Greater  New  York  Charter 
(Laws  1001,  p.  208»  c  466)  i  710,  as  amended  by  Laws  1005,  p.  1568,  c.  638. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Dec.  Dig.  i  61.*] 

Application  by  the  People,  on  the  relation  of  one  Lukagus,  for 
writ  of  mandamus  to  John  J,  Barry,  Commissioner  of  Correction. 
Motion  granted. 

Abraham  Pearlman,  for  the  motion. 
Francis  K.  Pendleton,  opposed. 

ERLANGER,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  directed  to  John  J.  Barry,  commissioner  of  correction  of 
the  city  of  New  York,  commanding  and  directing  him  forthwith  to 
prepare  and  transmit  a  written  order  to  the  superintendent,  warden, 
or  sheriff  in  charge  of  the  workhouse,  Blackwell's  Island,  N.  Y.,  pur- 
suant to  section  710  of  the  Greater  New  York  charter  (Laws  1901, 
p.  298,  c.  466),  as  amended  by  Laws  1905,  p.  1568,  c  638,  specify- 
ing the  date  of  the  discharge  of  the  petitioner,  who  is  now  committed 
at  the  said  workhouse,  Blackwell's  Island,  N.  Y.,  and  also  command- 
ing and  directing  the  superintendent,  warden,  or  sheriff  in  charge  of 
said  workhouse  forthwith  to  comply  with  the  terms  and  conditions 
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of  the  said  written  order  so  transmitted  by  the  said  commissioner  of 
correction. 

The  facts  are  not  disputed.  The  petitioner,  on  the  17th  day  of  No- 
vember, 1908,  was  arraigned  before  one  of  the  magistrates  of  the 
city,  charged  with  violating  section  141  of  the  tenement  house  act 
(Laws  1901,  p.  920,  c.  334,  §  141).  She  was  found  guilty  of  the  charge, 
and  committed  to  the  workhouse  for  a  period  of  six  months.  The 
commissioner  has  refused  to  make  any  written  order  under  section 
710  of  the  charter,  as  amended  by  Laws  1905,  p.  1568,  c.  638.  Un- 
der Laws  1901,  p.  920,  c.  334,  §  141,  under  which  the  petitioner  was 
prosecuted,  she  was,  when  found  guilty,  "deemed  a  vagrant,"  and 
was  to  be  committed  "to  a  county  jail  for  a  term  not  exceeding  six 
months  from  the  date  of  commitment."  That  section  further  express- 
ly provided  that  "the  procedure  in  such  case  shall  be  the  same  as  that 
provided  by  law  for  other  cases  of  vagrancy."  Referring,  then,  to 
the  procedure  in  other  cases  of  vagrancy,  we  find  that  upon  convic- 
tion the  person  convicted  shall  be  sentenced  to  the  workhouse  "for 
the  term  of  six  months."  Sections  707  to  710,  712,  Greater  New 
York  Charter.  But  by  the  provision  of  section  710  (as  amended  by 
Laws  1905,  p.  1568,  c.  638),  the  commissioner  of  correction  is  re- 
quired, within  two  days  after  the  commitment  of  any  person  upon 
a  conviction  of  vagrancy,  to  ascertain  from  the  records  therein  refer- 
red to  whether  such  person  is  committed  to  the  workhouse,  peniten- 
tiary, or  county  jail  within  two  years  next  preceding  the  date  of  such 
commitment  for  public  intoxication,  disorderly  conduct,  or  vagrancy, 
and  to  make  a  written  order  specifying  the  date  at  which  such  per- 
son shall  be  discharged,  and  in  the  case  of  a  person  who  has  not  pre- 
viously been  conmiitted  the  order  shall  direct  that  such  person  shall 
be  discharged  at  the  expiration  of  five  days  from  the  date  of  his  com- 
mitment. The  constitutionality  of  this  law  has  been  sustained.  People 
ex  rel.  Abrams  v.  Fox,  77  App.  Div.  245,  79  N.  Y.  Supp.  56. 

There  has  been  no  reason  advanced  why  the  provisions  of  the 
charter  referred  to  do  not  apply  to  the  case  at  bar.  By  the  conviction 
of  the  petitioner  she  was  "deemed  a  vagrant,"  and  the  procedure  was 
by  statute  declared  to  be  the  same  as  provided  by  law  "for  other  cases 
of  vagrancy."  The  intent  of  the  statute  is  clear  to  place  all  cases  of 
vagrancy  in  the  same  category  and  to  make  the  procedure  uniform. 
By  the  command  of  the  statute  the  commissioner  of  correction,  as 
well  as  all  other  ofiicials,  is  obliged  to  adopt  and  follow  the  procedure 
in  this  case  as  that  provided  by  law  for  other  cases  of  vagrancy. 
The  duty  of  the  commissioner  being  ministerial,  a  writ  of  mandamus 
may  issue  compelling  him  to  obey  the  command  of  the  statute,  as 
to  which  he  has  no  discretion. 

Motion  granted; 
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NASSAR  r.  ELIAS. 
(tiapreme  Oonrt,  Special  Term,  New  York  County.    December.  1908.) 

Costs  (S  112*) — Secubitt  roB  Costs. 

In  the  First  department  of  the  Supreme  Court  the  right  to  security  for 
costs  because  of  nonreaidence  of  plaintiff,  as  an  absolute  one,  must  be 
asserted  before  serrlce  of  answer. 

[Ed.  Note — ^For  other  cases,  see  Costs,  Cent  Dig.  M  463,  466;  Dec.  Dig. 
I  112.*] 

Action  by  one  Nassar  against  one  Elias.  On  motion  by  defendant 
for  security  for  costs.    Denied. 

M.  M.  Greenstein,  for  the  motion. 
Samuel  J.  Siegel,  opposed. 

MacLEAN,  J.  The  defendant  moves  for  security  for  costs  on  the 
ground  of  nonresidence  of  the  plaintiff.  His  affidavit  is  vague  as  to 
the  status  of  the  action.  He  deposes  that  he  was  served  with  the 
summons  and  complaint  on  December  31,  1907 ;  that  the  answer  was 
served  on  March  31,  1908 ;  and  that  "this  action  ♦  ♦  ♦  was  here- 
tofore tried  on  the  26th  day  of  December,  1907,  ♦  *  *  and  the 
complaint  dismissed."  He  then  deposes  to  the  substitution  of  his  pres- 
ent attorney,  and  immediate  notice  to  plaintiff  to  file  security  for 
costs,  "and  alleges  that  the  reason  that  no  previous  application  herein 
has  been  made  was  that  the  said  attorney  who  heretofore  represented 
your  deponent,  without  the  knowledge  and  consent  of  your  deponent, 
did  not  apply  for  security  for  costs,  and  that  your  deponent  had  no 
knowledge  that  he  was  by  law  entitled  thereto." 

In  this  department  it  is  held  that  the  right,  as  an  absolute  one, 
must  be  asserted  before  the  service  of  an  answer,  and  that  "a  subse- 
quent application  is  addressed  to  the  discretion  of  a  court,  and  some 
fact  must  be  shown  to  excuse  the  delay  in  making  it."  Henderson, 
Hull  &  Co.  V.  McNally,  33  App.  Div.  132,  133,  53  N.  Y.  Supp.  3^1. 
In  the  Second  department  it  is  said  that  application  after  trial  con- 
stitutes such  laches  as  requires  the  court  to  deny  the  remedy,  unless 
a  new  proceeding,  as  an  appeal  is  instituted  (Turell  v.  Erie  R.  R.,  46 
App.  Div.  296,  61  N.  Y.  Supp.  308),  which  does  not  appear  herein. 
The  defendant  shows  no  fact  that  will  justify  the  court  in  excusing 
his  late  application,  founded,  not  upon  ignorance  of  fact,  but  of  law. 

Motion  denied,  with  $10  costs. 


ROSS  V.  JOLINB  et  al. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Stbect  Railboads  (8  117*) — Collision  with  Workman— Co nteibutobt  Neo- 

LIOEN<CB. 

The  question  of  contributory  negligence  of  one  employed  by  a  contract- 
ing company  to  stand  between  the  tracks  of  a  street  railroad  and  warn, 
with  a  flag,  people  against  approaching  an  excavation,  who,  while  waving 
a  flag  at  a  team,  got  too  near  one  of  the  tracks  and  was  struck  by  a  car 

*For  oUier  oaaeB  lee  same  topic  ft  S  numbsb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  ROSS  V.  JOLINB.  107 

coming,  without  warning,  from  the  rear,  in  which  direction,  having  a  view 
for  three  blocks,  he  had  looked  Just  before  commencing  to  signal  the  team, 
ijB  one  of  fact. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  C^nt  Dig.  {I  255-257 ; 
Dec.  Dig.  §  117.  •] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  William  Ross  against  Adrian  H.  Joline  and  another,  re- 
ceivers of  tiie  Metropolitan  Street  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Anthony  J.  Ernest,  for  appellants. 
Jacob  Friedman,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  evidence  of  plaintiff,  supported  by 
a  disinterested  witness,  is  that  plaintiff  was  performing  his  duty  as  a 
flagman,  when  defendants'  car  came  along  and  struck  him,  and  that 
no  bell  was  rung,  or  any  warning  given,  although  the  motorman  saw 
plaintiff  standing  between  the  tracks  and  waving  his  flag,  as  it  was 
his  duty  to  do.  The  plaintiff  had  his  back  turned  to  the  car.  The 
motorman  says:  "I  rang  my  bell,  and  went  right  ahead."  His  evi- 
dence as  to  the  ringing  of  the  bell  is  flatly  and  positively  contradicted 
by  a  disinterested  witness,  as  above  stated,  who  was  standing  close 
by  the  place  of  the  accident,  as  well  as  by  plaintiff. 

The  justice  gave  judgment  for  the  plaintiff  for  $500  and  costs. 
This  amount  is  not  excessive,  in  view  of  the  uncontradicted  evidence 
as  to  the  injuries.  There  is  abundant  evidence  of  the  negligence  of 
the  defendant.  As  to  contributory  negligence,  the  rule  in  a  case  such 
as  this  is  that  if  plaintiff  uses  some  care  the  question  is  for  the  jury, 
but  if  he  uses  no  care  it  is  for  the  court,  except  under  special  circum- 
stances. Burns  v.  Burns,  190  N.  Y.  211,  82  N.  E.  1107.  Before 
turning  his  back  to  the  direction  from  which  the  car  came,  plaintiff 
had  looked  in  that  direction  and  had  seen  no  car,  although  he  could 
see  along  the  track  for  about  three  blocks  in  that  direction.  He  then 
turned  in  the  other  direction  and  waved  his  flag  to  keep  a  wagon- 
from  going  into  the  excavation  that  he  was  guarding.  It  seems  to  me 
that  under  the  evidence  presented  the  question  of  contributory  neg- 
ligence was  one  of  fact  for  the  justice  sitting  as  a  jury,  and  that  his . 
conclusion  should  not  be  disturbed. 

The  judgment  should  be  affirmed,  with  costs. 

DAYTON,  J.,  concurs.  . 

MacLEAN,  J.  (dissenting).  As  he  testified,  the  plaintiff  hired  him- 
self to  a  contracting  company  to  warn  persons,  by  waving  a  red 
flag,  from  driving  or  cOmirtg  upon  or  between  the  tracks  of  the  de- 
fendants' railway  on  Sixth  avenue  between  TwentyrFourth  and  Twen- 
ty-Fifth streets,  because  of  an  excavation.    When  he  had  been  at  this 

•For  oUier  oases  see  same  topic  ft  S  numbeb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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business  about  a  week,  early  in  the  afternoon  of  September  3,  1905, 
he  was  struck  and  bruised  in  his  arm  and  shoulder  by  the  defendants' 
car  coming  rapidly  southward.  Just  prior  to  this — ^that  is,  the  time 
it  took  for  horses  drawing  a  truck  to  walk  about  30  feet — ^he  had 
looked  north  and  seen  no  car  approaching.  His  station  was  at  Twen- 
ty-Fourth street,  between  the  tracks.  The  distance  between  the  tracks, 
a  witness  of  the  defendants  testified,  was  4  or  5  feet.  For  his  in- 
juries, as  occurring  from  the  negligence  of  the  defendants'  servants 
and  without  any  fatdt  of  his  own,  the  plaintiff  has  recovered  judg- 
ment. 

Upon  his  own  showing,  the  plaintiff  cannot  keep  his  judgment. 
Assuming  an  employment  requiring  him  to  be  in  the  fareway,  a 
venturesome  position  always,  the  plaintiff  had  between  the  tracks 
standing  room  of  4  or  6  feet — ^narrow  indeed,  but  safe  enough  from 
injury  by  the  defendants'  servants  so  long  as  he  remained  midway 
the  tracks;  a  station  obviously  perilous,  however,  if,  forgetting  the 
peril,  he  moved  heedlessly  toward  the  side  of  an  approaching  car. 
Of  course,  any  constrained  position  becomes  irksome  until  it  becomes 
habitual — usually  by  the  dear  schooling  of  experience.  That  he  can- 
not recover  damages  upon  the  mere  proof  of  the  happening  of  the 
casualty  is  trite;  but  proving  his  situation,  his  seeing  nothing  on 
looking  northward  a  little  before,  and  the  happening  of  the  accident 
merely,  he  proved,  if  an3rthing,  that  he  made  the  accident  possible 
by  his  failure  to  exercise  the  reasonable  care  of  a  person  of  ordinary 
prudence  under  the  circumstances,  and  contributed  to  the  accident 
by  moving  from  his  place  of  safety  to  the  jeopardy  of  nearness  to  a 
moving  car. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  ev^nt 


(62  Misc.  Rep.  461.) 

MURPHY  V.  JOIilNB  et  al. 

(Supreme  Ck>urt,  Appellate  Term.    March  5,  1909.) 

0>X7BT8  (§  189*) — ^Municipal  Courts— Vebdioi^VacatiOw—Settiwo  Cattbb  fob 
Retbial. 

An  order  setting  aside  a  verdict  as  contrary  to  the  evidence,  bat  omit* 
ting  to  Bet  the  case  for  retrial  at  a  specified  time,  as  required  by  Ma* 
nicipal  (}oart  Act  (Laws  1902,  p.  1563,  c.  580)  |  254,  was  erroneous 

[Ed.  Note — ^For  other  cases,  see  Ooorts,  Dec.  Dig.  I  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis* 
trict. 

Action  by  Mary  Etta  Murphy  against  Adrian  H.  Joline  and  an- 
other, as  receivers,  etc.  Judgment  for  defendants,  and  plaintiff  ap* 
Deals     Reversed 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

W.  L.  Cannon,  for  appellant. 
Anthony  J.  Ernest,  for  respondents. 
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PER  CURIAM.  The  learned  trial  justice,  having  had  before  him 
all  the  witnesses,  was  of  opinion,  and  decided,  after  opportunity  for 
fall  consideration  of  the  evidence  and  the  law,  that  tne  verdict  for 
the  plaintiff  was  contrary  to  the  weight  of  evidence  and  to  the  law, 
announcing  his  decision  October  13,  1908.  Thereon  he  signed,  De- 
cember 19,  1908,  an  order  presented  by  the  defendants,  from  which, 
however,  was  omitted  setting  down  the  case  for  trial  at  a  time  speci- 
fied, as  required  by  section  254  of  the  Municipal  Court  act  (Laws 
1902,  p.  1563,  c.  680),  and  so  was  unauthorized.  GormuUy  &  Jeffery 
Mfg.  Co.  V.  Catharine,  25  Misc.  Rep.  338,  55  N.  Y.  Supp.  476 ;  Wol- 
chock  V.  Tombarelli,  32  Misc.  Rep.  694,  66  N.  Y.  Supp.  604.  This 
is  the  order  appealed  from.    It  must  be  reversed. 

Order  reversed,  with  costs. 


HOLTZMAN  V.  M.  COHEN  ft  BBO. 

(Supreme  CoxiiU  Appellate  Term.    March  5,  1909.) 

Appeal  from  Muilclpal  Ck)urt,  Borough  of  the  Bronx,  Second  District 
Action  by  Samuel  Holtzman^  an  infant,  against  M.  Oohen  &  Bro.    From  a 
Judgment  for  plaintiff,  defendants  appealed.    Affirmed. 
Argaed  before  GILDERSLEBVE,  P.  J.,  and  MacLEAN  and  DAYTON,  JJ. 
Hirah  &  Basqaln,  for  appellants. 
Bernard  8.  Deatsch,  for  respondent 

PER  CUBIAH.    Judgment  affirmed,  with  costs. 

UacLEAN,  J.  (dlss^ting).  I  dissent,  on  the  testimony  of  the  plaintiff  that, 
knowing  it  was  dangerous  to  try  with  his  unprotected  hands  to  extricate  a 
fabric  clogged  in  the  madiine,  he  still  tried,  and  upon  the  testimony  of  his 
witness  and  expert  that  he  could  not  have  been  injured  unless  he  did  some- 
thing to  release  the  clutch  or  start  the  machine,  which^  when  running,  made 
it  impossible  to  remore  the  fabric. 


(G2  Misa  Bep.  460.) 

AUSPrrZ  T.   EQUITABLE  LIFE  ASSUR.    SOCIETY   OF   THE   UNITED 

STATES. 

(Supreme  Ck)urt,  Appellate  Term.    March  5,  1009.) 

Insubancb  (I  646*) — ^AonoNS  on  Policixs— Conditions  Pbxcxdxnt— Patmsnt 
or  Pbemixtms— Pboof. 

Under  section  02  of  the  insurance  law  (Laws  1802,  p.  1702,  c  600),  mak- 
ing the  mailing  of  a  notice  to  Insured  a  prerequisite  to  forfeiture  of  a 
life  policy,  and  declaring  that  no  policy  shall  be  forfeited  until  30  days 
after  the  mailing  of  such  notice,  proof  of  payment  of  premiums  is  not 
essential  to  recovery  on  the  policy,  since  nonpayment  of  premiums  does 
not  defeat  the  action,  unless  accompanied  with  proof  of  service  of  the 
statutory  notice. 

[Ed.  Note.— For  other  cases,  see  Insurance,  C^nt.  Dig.  i  1657;  Dec. 
Dig.  i  646.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Rosie  Auspitz,  as  administratrix  of  Martin  W.  Auspitz, 
deceased,  against  the  Equitable  Life  Assurance  Society  of  the  Unit- 
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ed  States,  on  a  policy  of  insurance.    From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Alexander  &  Green  (William  Carrell  Diamond,  of  counsel),  for 
appellant. 

Morris  Cukor,  for  respondent. 

MacLEAN,  J.  The  plaintiff  brought  this  action  to  recover  the  face 
value,  with  interest,  of  a  certain  policy  of  insurance  issued  by  the 
defendant  on  April  10,  1905,  upon  the  life  of  plaintiff's  intestate,  al- 
leging in  her  complaint  the  issuance  of  the  polity  and  compliance  with 
its  conditions.  The  answer,  among  other  things,  admits  issuance  of 
the  policy,  but  denies  performance  of  its  conditions,  and  alleges  that 
the  premium  due  April  10,  1908,  the  death  of  the  assured  occurring 
on  the  ^th  day  of  June,  1908,  was  not  paid,  and  that  the  notice  re- 
quired by  law  was  duly  given  to  the  assured. 

"It  is  an  essential  prerequisite  for  a  life  insurance  company,  which 
seeks  to  declare  forfeited  a  policy  issued  by  it,  to  establish. that  the 
notice  required  by  this  statute  (section  92  of  the  insurance  law  [Laws 
1892,  p.  1972,  c.  690])  has  been  mailed  to  the  insured"  (Howell 
V.  .Hancock  Mut.  Life  Ins.  Co.,  107  App.  Div.  200,  202,  95  N.  Y. 
Supp.  87,  affirmed  in  186  N.  Y.  556,  78  N.  E.  1105) ;  and  that  fact 
the  defendant  herein  has  not  established,  for  "it  is  obvious  that  this 
statute,  when  imported  into  the  contract,  modified  its  conditions  in 
very  material  respects.  The  duration  and  validity  of  the  policy  is 
not,  then,  dependent  upon  payment  of  the  premium  on  the  day  nam- 
ed therein,  but  upon  payment  within  30  days  after  the  notice  had  been 
given."  Baxter  v.  B.  L.  I.  Co.,  119  N.  Y.  460,  466,  23  N.  E.  1048, 
7  L.  R.  A.  293.  Furthermore,  the  defendant  did  not  establish  that 
the  premium,  alleged  to  be  due  on  April  10,  1908,  had  not  been  paid ; 
nor  may  it  be  determined,  except  by  strained  inference,  that  the  plain- 
tiff has  conceded  that  fact  in  her  complaint.  "Proof  of  payment  was 
not  essential  to  plaintiff's  cause  of  action,  because,  under  the  statute 
referred  to,  the  fact  of  nonpayment  alone  is  no  bar  to  her  action." 
Fischer  v.  Metropolitan  Life  Ins.  Co.,  167  N.  Y.  178,  182,  60  N.  E. 
431,  432. 

Assuming,  however,  that  the  fact  of  nonpayment  was  inferentially 
established,  that  alone,  as  said,  is  no  bar.  It  is  "only  when  there  is 
evidence  of  nonpayment  of  premiums,  coupled  with  proof  of  the  serv- 
ice of  the  statutory  notice  required  by  said  section  of  the  insurance 
law,  can  the  plaintiff's  cause  of  action  be  defeated."  Fischer  v.  Met. 
Life  Ins.  Co.,  167  N.  Y.  183,  60  N.  E.  432.  The  latter  fact  was  not 
shown,  and  therefore,  in  view  of  the  evidence,  the  direction  of  a  ver- 
dict in  favor  of  the  plaintiff ^  was  not  erroneous. 

Judgment  affirmed,  with  costs.    All  concur. 
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i  (62  Misc.  Rep.  459.) 

j  JANSON  et  al.  ▼.  POTRUOH  et  al. 

(Supreme  Oourt,  Appellate  Term.    March  5,  1009.) 

1.  GouBTB  (I  189*) — Municipal  Coubts— Amending  Judgment. 

By  the  proviBiona  of  MuDlclpal  Court  Act  (Laws  1902.  p.  If563,  c.  580) 
I  254,  the  trial  justice  has  power  to  amend  and  modify  the  Judgment. 
[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  |  189.*] 

2.  Tboveb  and  Conyebsion  (|  13*) — Convebsion. 

Plaintiffs,  who,  as  security,  deposited  checks  with  defendants,  which 
were  cashed  in  due  course,  have  a  claim  only  for  money  had  and  received, 
and  not  for  conversion,  in  the  absence  of  a  showing  of  obligation  to  re- 
turn the  specific  moneys  deposited. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Dec.  Dig.  §  13.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  William  G.  Janson  and  another  against  Aaron  Potruch 
and  another.  From  an  order  modifying  a  judgnient  for  plaintiffs, 
they  appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Ferriss  &  Roeser,  for  appellants. 
Morrison  &  Schiff,  for  respondents. 

MacLEAN,  J.  Upon  oral  pleadings  the  plaintiffs  declared  "con- 
version," and  the  defendants  ansv^rered  "general  denial,  bill  of  par- 
ticulars." According  to  the  particulars  furnished,  the  office  of  which 
"is  to  amplify  a  pleading  and  to  inform  a  party  with  reasonable  cer- 
tainty of  the  nature  of  the  claim  made  by  his  adversary,  in  order  to 
prevent  surprise  and  to  enable  him  intelligently  to  meet  the  issue 
upon  the  trial"  (Taylor  v.  Security  Mutual  Life  Ins.  Co.,  73  App. 
Div.  319,  323,  76  N.  Y.  Supp.  .671),  the  plaintiffs  claim  that  the  de- 
fendants converted  the  sum  of  $500,  belonging  to  the  plaintiffs,  to  their 
own  use,  as  follows : 

"That  on  or  about  tlie  5th  day  of  June,  1908,  the  plaintiffs  deposited  with 
the  defendants  the  sum  of  $500,  together  with  two  promissory  notes,  aggregat- 
ing the  sum  of  $500  additional,  to  be  held  as  security  under  a  lease,  dated 
June  5,  1908,  of  certain  premises  In  the  borough  of  Brooklyn,  city  of  New 
York,  to  be  used  as  a  theater  for  moving  pictures  or  for  vaudeville  shows, 
which  said  lease  was  to  be  made  by  the  defendants,  as  lessors,  to  the  plain- 
tiffs, as  lessees.  That  by  a  written  instrument,  delivered  at  the  same  time 
with  the  said  lease,  the  defendants  agreed  to  procure  a  license  for  the  use 
of  said  premises  for  a  vaudeville  house  and  moving  picture  place,  and  that 
the  said  lease  should  become  null  and  void,  and  the  above  security  deposited 
with  the  defendants  should  be  returned  to  the  plaintiffs,  If  the  said  license 
was  not  secured  by  the  defendants.  That  no  license  was  obtained  by  the 
defendants,  and  that  the  aforesaid  lease  was  null  and  void,  and  that  the 
plaintiffs  demanded  of  the  defendants  the  return  of  the  security  deposited 
with  them,  to  wit,  the  sum  of  $500  and  the  two  promissory  notes,  and  that 
no  part  thereof  was  returned,  excepting  the  two  promissory  notes,  although 
demand  was  duly  made  upon  the  defendants,  whereby  the  plaintiffs  were 
damaged  in  the  sum  of  $500." 
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As  th^  particularized,  so  they  proved,  with  the  exception  of  the 
moneys  for  the  conversion  of  which  this  action  was  brought,  and 
judgment  was  rendered  in  their  favor,  with  provision  for  .a  body 
execution  against  the  defendants.  Thereafter,  upon  motion  by  the 
defendants,  the  trial  justice  by  order  modified  and  amended  the  judg- 
ment by  striking  therefrom  the  provision  "that  the  defendants  are 
liable  to  arrest  and  imprisonment/'  and  from  that  order  the  plain- 
tiffs now  appeal. 

The  trial  justice  was  empowered  to  amend  and  modify  the  judg- 
ment by  the  provisions  of  section  264  of  the  Municipal  Court  act 
(Laws  1902,  p.  1563,  c  580);  and  in  view  of  the  claim,  despite  its 
characterization,  proven  by  the  plaintiffs,  the  trial  justice,  under  Cohn 
V.  Beckhardt,  63  Hun,  333,  18  N.  Y.  Supp.  84,  was  justified  in  ren- 
dering judgment  merely  upon  the  legal  obligation  of  the  defendants 
to  pay  a  sum  certain  to  the  plaintiffs  as  money  had  and  received,  be- 
cause the  plaintiffs  deposited  checks  for  $400  and  for  $100  with  the 
defendants,  and  they  appear  to  have  been  cashed  in  due  course. 
Wherefore  the  plaintiffs  may  not  claim  for  conversion,  unless  the  de- 
fendants were  obligated  to  return  the  specific  moneys  deposited,  and 
this  was  not  shown.    The  order  must  therefore  be  affirmed. 

Order  affirmed  with  costs. 

GILDERSLElSVE,  P.  J.,  concurs.  DAYTON,  J.,  concurs  in  re- 
sult 


KUHNE  6t  aL  v.  KRAMER. 
(Supreme  Ck)urt,  Appellate  Term.    March  5,  1909.) 

Appeal  from  Municipal  Gourt,  Borough  of  Manhattan,  First  District 

Action  by  Perciyal  Kuhne  and  others  against  Alfred  Kramer  on  defendant's 
oral  promise  to  pay  an  existing  debt  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Argued  before  OILDERSLEBVB^  P.  J.,  and  MacLEAN  and  DArrON,  JX 

Eugene  Oohn  and  Julius  Levy,  for  appeUant 

Katz  &  Sommerlch,  for  respondents. 

PER  CURIAM.    Judgment  affirmed*  with  costs. 

MacLEAN,  J.  (dissenting^.  The  liability  of  the  defendant  upon  his  oral 
promise  to  pay  an  existing  debt  owing  to  the  plaintiff  by  the  firm  of  Kramer 
&  Strauss,  of  which  firm  defendant  was  not  a  member,  was  not  established 
by  novation  (Ryan  v.  Plstone,  89  Hun,  78^  35  N.  Y.  Supp.  81,  and  affirmed  In 
157  N.  Y.  706,  52  N.  E.  1126),  as  the  evidence  does  not  disclose  an  assent 
thereto  by  the  firm  of  Kramer  &  Strauss,  and  "there  must  be  the  consent  of 
all  the  parties  to  the  substitution,  resulting  in  the  extinction  of  the  old  obliga- 
tion and  the  creation  of  a  valid  new  one"'  (Izzo  v.  Ludington,  79  App.  Div. 
272,  27d,  79  N.  Y.  Supp.  744,  and  affirmed  in  178  N.  Y.  021,  70  N.  E.  1100). 
Nor  was  liability  establi^ed  upon  an  original  promise  by  the  opening  of  an 
account  with  and  the  extension  of  credit  to  the  defendant  Oardeza  ▼.  Bishop, 
54  App.  Div.  116,  66  N.  Y.  Supp.  40a 

The  statute  of  frauds  pleaded  in  defense  was  therefore  good  defense,  and 
the  Judgment  rendered  in  favor  of  the  plaintiffs  herein  should  be  reversed. 
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KATZ  et  al.  y.  WEIB. 
(Snpreme  Ck>art»  Appellate  Term.    March  5,  1909.) 

Cabxisbs  (1 134*)— lioss  cfw  Freight— Deliyebt  to  Cabbiee— Evidence. 

In  an  action  against  a  carrier  for  loss  of  freight,  evidence  held  insuffi- 
cient to  establish  a  delivery  of  the  goods  to  the  carrier  or  the  making 
of  a  contract  of  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  i  689;  Dec. 
Dig.  f  134.*] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Solomon  Katz  and  another  against  Levi  C.  Weir,  as 
president  of  the  Adams  Express  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Kneeland  &  Glaze  (Stillman  F.  Kneeland,  of  counsel),  for  appel- 
lants. 

Cravath,  Henderson  &  De  Gersdorff  (Arthur  W.  Clement,  of  coun- 
sel), for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiffs  claim  to  have  delivered 
certain  goods  to  defendant's  express  company  for  transportation, 
and  that  said  goods  were  never  delivered  at  their  destination,  and 
have  been  lost.  The  defendant  denies  that  any  such  goods  were  ev- 
er delivered  by  plaintiffs  to  defendant.  The  court  dismissed  the  com- 
plaint on  the  merits,  and  from  the  judgment  entered  thereon  plain- 
tiffs appeal. 

The  plaintiffs  show  a  receipt  for  the  goods  in  the  usual  form  of 
defendant's  receipts,  and,  apparently,  taken  from  a  regular  receipt 
book  of  defendant's  express  company.  The  plaintiffs  also  show  that 
the  goods  were  delivered  to  some  person  assuming  charge  of  an  ex- 
press wagon  which  bore  on  its  side  the  name  of  Adams  Express  Com- 
pany. To  offset  this  defendant  proved  that  it  had  no  record  of  re- 
ceiving such  goods  and  that  none  of  the  drivers  who  usually  went 
over  Aat  route  signed  the  receipts  or  recollected  receiving  the  goods. 
This  signature  on  the  receipt  consists  of  initials  so  imperfectly  written 
that  it  is  practically  impossible  to  decipher  them.  One  of  the  drivers 
testified,  on  cross-examination,  that  sometimes  other  parties  than  the 
drivers  and  tihe  helpers  went  with  the  wagon  and  signed  the  receipts, 
and  that  sometimes  the  receipts  were  signed  by  the  clerks  in  the  of- 
fice. Defendant  unsuccessfully  endeavored  to  trace  the  goods.  One 
of  the  plaintiffs  testified  that  he  gave  the  goods  to  the  boy  to  take 
to  the  express  office.  It  also  appears  that  all  other  shipments  were 
made  directly  from  plaintiffs*  place  of  business  or  from  defendant's 
office.  Defendant's  witnesses  showed  the  names  of  the  ixien  in  charge 
of  defendant's  wagon  on  September  12th,  the  day  of  the  alleged  de- 

*fOr  •Omt  esMf  ■••  Mint  topic  A  f  nuiibbb  in  Dec.  A  Am.  Digi.  1M7  to  dato,  A  Rep'r  Indexei 
115  N.Y.&-« 
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livery,  each  one  of  whom  denied  the  signature  on  the  receipt,  and 
which  was  unknown  to  defendant.  Plaintiffs'  messenger  disobeyed 
instructions,  even  if  he  told  the  truth  as  to  the  claimed  shipping  of 
the  package  through  a  person  said  to  be  on  defendant's  wagon,  but 
in  no  other  way  identified  with  defendant.  The  proofs  were  insuffi- 
cient to  establish  a  contract,  and  the  complaint  was  therefore  proper- 
ly dismissed. 

The  judgment  is  affirmed,  with  costs. 

DAYTON,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  Proven  that  the  plaintiffs'  clerk  at 
the  rear  entrance  of  the  plaintiffs'  place  of  business  delivered  a  par- 
cel to  the  driver  (whose  cap  bore  the  name  of  Adams  Express  Com- 
pany), upon  a  wagon  bearing  the  same  well-known  sign  and  waiting 
on  Crosby  Street  just  opposite  the  defendant's  branch  office,  and  that 
the  driver  signed  the  receipt  (produced  on  the  trial)  for  the  parcel 
on  one  of  the  defendant's  forms,  the  defendant  contends  the  case  is 
not  made  out,  because  the  signature  is  not  recognized  by  a  certain  few 
of  the  defendant's  many  servants;  three  of  the  drivers  who  regular- 
ly served  that  route  testifying  they  did  not  sign  or  know  the  signature 
and  testifying,  too,  that  substitutes  sometimes  served  their  route,  and 
that  helpers  on  the  wagons  on  occasions  signed  receipts.  That  pro- 
cess of  elimination  of  the  defendant  by  exhaustion  is  too  incomplete 
to  mean  anything.  If  it  may  be  held  as  a  defense,  then  all  of  us  are 
weakly  imwary  who,  as  most  of  us  do,  deliver  for  transportation  to 
drivers  in  uniform  upon  wagons,  both  labeled. with  the  familiar  title 
"Adams  Express  Company." 

The  judgment  should  be  reversed. 


LASKER  ▼.  GUTERMAN. 
(Supreme  Court,  Appellate  Term.    March  5,  1900.) 

1.  COUBTB  (f  18&*) — MUNIOIPAt  CoURT— VACATING  JUDGMENT  AND  DiSlflSSINO 

Action. 

An  order  of  the  Municipal  Ck>urt,  not  only  Tacatlng  and  setting  aside  a 
judgment,  but  dlsmlsslDg  the  action,  is  void  as  exceeding  the  court's 
jurisdiction,  under  Municipal  CJourt  Act  (Laws  1902,  p.  1562,  c.  580)  §  253. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  §  189.*] 

2.  Courts  (§  190*)— Appealable  Ordeb. 

An  order  of  the  Municipal  Court  yaeatlng  and  setting  aside  a  Judgment 
dismissing  the  action,  TOid  because  exceeding  the  court's  Jurisdiction, 
under  Municipal  Court  Act  (Laws  1902,  p.  15G2,  c  580)  §  253,  is  not 
appealable. 

[Ed.  Note. — For  other  cases,  see  Courts,  Doc.  Dig.  ^  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by. Benjamin  Lasker  against  Louis  H.  Guterman.  From  an 
order  in  favor  of  defendant,  plaintiff  appeals.     Dismissed. 

*For  otber  caaes  see  same  topic  ft  fi  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  4nd  DAY- 
TON, JJ. 

Schenkman  &  Brown,  for  appellant. 
Maurice  M.  Greenstein,  for  respondent. 

MacLEAN,  J.  The  plaintiff  appeals  from  an  order  of  the  court 
below  "vacating  and  setting  aside  the  judgment  herein  and  dismissing 
ihe  above-entitled  action."  The  order  is  void,  arid  is  not  appealable. 
The  court  exceeded  its  jurisdictional  powers.  "The  Appellate  Term 
has  frequently  decided  that  the  construction  to  be  given  section  253, 
Municipal  Court  Act  (Laws  1902,.  p.  1562,  c.  580),  is  not  that  it  gives 
the  court  power  to  vacate  and  set  aside  a  judgment  and  dismiss  the  ac- 
tion, but  tiiat  a  judgment  can  only  be  vacated  when  a  default  is  open- 
ed, and  the  order  opening  the  default  must  contain  a  provision  set- 
ting the  case  down  for  pleading,  hearing,  or  trial."  Friedberger  v. 
Stulpnagel,  59  Misc.  Rep.  498,  112  N.  Y.  Supp.  89,  92.  In  the  same 
case  (59  Misc.  Rep.  498,  112  N.  Y.  Supp.,  at  page  95)  are  suggest- 
ed two  remedies  for  a  defendant  over  whom  the  court  had  acquired 
no  jurisdiction,  viz.,  an  appeal  from  the  judgment  under  section  311 
of  the  Municipal  Court  act  (Laws  1902,  p.  1578,  c.  580),  or  an  appli- 
cation to  the  court  below  under  section  253.  The  appeal  must  there- 
fore be  dismissed. 

Appeal  dismissed,  with  $10  costs.     All  concur. 


DURANTE  T.  RAIMON  et  al. 
(Supreme  Court,  Appellate  Term.    March  5,  1900.) 

1.  MaSTEB  and  SEBVANT  (8  70*)— CONTBACTS  OF  EMPLOYMENT— €0N8TBUCTI0N— 

Compensation  of  Emplot^. 

A  contract  of  employment  as  salesman  for  a  specified  time  provided  that 
the  salesman's  commissiona  should  be  based  on  4  per  cent,  on  his  net 
sales,  allowing  him  a  drawing  of  $60  per  week,  commission  in  excess  of 
that,  if  any,  to  be  paid  at  the  expiration  of  the  agreement  Held,  that 
the  company's  new  contract  was  not  $60  per  week  and  commissions,  but 
commissions  at  4  per  cent  on  net  sales,  with  the  privilege  of  a  drawing 
account. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  fi  70.*] 

2.  Masteb  and  Sebvant  (8  35*) — ^Wbonqful  Dischabqe— Remedy. 

On  wrongful  discharge  of  a  salesman  whose  compensation  was  com- 
missions on  net  sales,  his  claim  rests  on  damage  from  wrongful  discbarge, 
and  not  for  wages,  unless  for  wages  actually  earned. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  41 ; 
Dec  Dig.  §  35.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Alfred  W.  Durante  against  Albert  Raimon  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. . 

*For  otii«r  caies  see  same  topic  &  8  numbbb  In  Dec.  ft  Am.  DIgi.  1907  to  date,  ft  Rep'r  Indexea 
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Louis  M.  Brodsky,  for  appellant 

Olcott  Gruber,  Bonynge  &  McManus,  for  respondents. 

MacLEAN,  J.  The  {daintiff  claimed  damages  for  wr<Higfal  dis- 
charge by  the  defendants,  who,  by  writing,  had  engaged  his  services 
as  a  salesman  from  April  30,  1907,  to  October  20,  1908,  and  had  dis- 
charged him,  as  he  says  and  as  we  may  assume,  for  the  defendants 
offered  no  evidence  thereon,  without  cause  on  February  1, 1908.  The 
writing  provided  for  compensation  as  follows : 

*Toar  earnings  to  be  based  on  four  per  cent  (4%)  <hi  your  net  sales,  dis- 
counts and  bad  debts  deducted,  allowing  you  a  drawing  of  sixty  dollars  per 
we^,  and  conunlSBlon  In  excess,  If  any,  to  be  paid  yoa  at  the  expiration  of  the 
present  agreement'* 

This  compensation  is  not  $60  per  week  and  commissions,  but  com- 
missions at  4  per  cent,  on  net  sales  after  the  deduction  of  discounts 
and  bad  debts,  with  the  privil^e  of  a  drawing  account.  Upon  his 
discharge,  if  wrongful,  his  claim  rested  in  damage,  and  not  for  wages, 
unless  for  wages  actually  earned  (Howard  v.  EWy,  61  N.  Y.  362, 
19  Am.  Rep.  285);  and  the  prima  facie  measure  thereof  would  be 
the  amount  of  compensation  promised  to  be  paid  for  the  unexpired 
period.  The  dismissal  herein  was  proper,  because  the  case  is  abso- 
lutely barren  of  proof  of  any  loss  suffered  by  the  plaintiff,  or  of  any 
conmiission  capable  oiF  being  earned.  For  aught  that  appears  from  the 
record,  the  plaintiff  may  have  measurably  overdrawn  the  amount  of 
his  commissions,  which  were  and  are  the  basis  of  his  compensation, 
and  not  the  $60  per  week  which  he  was  permitted  to  draw  on  account 
thereof,  and  which  necessarily  ceased  when  his  employment  was  end* 
ed.    The  judgment  must  therefore  be  affirmed* 

Judgment  affirmed,  with  costs.    All  concur. 


SOHLBSINGEB  y.  RITCHIE  et  aL 
(Supreme  Ck>nrt,  AppeUate  Term.    ICarch  5,  1909.) 

1.  CONISACTB  (i  d03*) — ^NONPCHFOBMAIICE— EXGUSS. 

A  contractor  was  excused  fnun  full  performauce  of  the  work  by  the 
owners  iHreaklng  an  agreement  to  pay  for  the  work  as  It  progressed. 

[Ed.  Note. — ^For other  cases,  see  Ck>ntract8,  Gent  Dig.  i  1426;  Dec  Dig. 
|303.*1 

2.  Damages  (fi  124*) — ^Bbeaoh  of  €k)ifTBAcr— BisASusE. 

Where  a  contractor  abandoned  the  work  on  the  owners  falling  to  pay 
as  the  work  progressed,  as  agreed,  he  oould  recorer  as  damages  such 
^      profits  as  would  result  from  full  performance. 

[Ed.  Note.— For  other  cases,  see  Damages,  Gent.  Dig.'  |  833:  Dec  Dig. 
•  124.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Max  Schlesinger  against  Henry  A.  Ritchie  and  another, 
partners  as  Henry  A.  Ritchie  &  Co.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

•For  other  oaset  mo  lame  topic  A I  nvmbbb  In  'Dec.  it  Am.  Dlgi.  1907  to  dato,  A  Rep'r  Indexoi 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 
Stern,  Christiancy  ft  Riegelman,  for  appellants. 
Maurice  Meyer,  for  respondent. 

PER  CURIAM.  The  plaintiff  brought  this  action  for  work,  labor, 
services,  and  materials  under  a  contract  calling  for  the  erection  and 
construction  of  a  balcony,  four  fitting  rooms,  a  cashier's  desk,  and  a 
stock,  a  packing,  and  a  cutting  table,  in  the  Hudson  Terminal  Build- 
ing, at  the  agreed  price  of  $1,050.  He  did  not  complete  the  work, 
even  substantially.  He  claims  to  excuse  his  nonperformance  by  the 
defendants'  refusal  to  pay  according  to  the  agreement,  which,  as  he 
testifies,  was  that  the  defendants,  copartners,  undertone  to  pay  about 
$200  in  cash;  and  the  balance  in  notes  during  the  progress  of  the 
work ;  that  he  was  to  get  the  cash  during  the  job,  but  on  no  specified 
day;  that  he  received  a  $300  90-day  note,  but  that  upon  his  demand 
for  cash  on  a  particular  day  the  defendants  said  they  'Wouldn't  give 
him  a  damn  cent  until  the  job  was  finished."  The  refusing  answer, 
even  to  phraseology,  was  admitted  by  the  defendants,  who,  contra- 
dicting the  plaintiff's  version  of  the  agreement,  said  the  job  was  to 
be  paid  for  when  done,  and  that  they  had  given  the  note  as  a  favor. 
Having  credited  the  plaintiff's  story,  as  the  judgment  shows,  the  learn- 
ed trial  justice  could  but  find  a  breach  by  the  defendants,  which  ab- 
solved the  plaintiff  from  further  performance  and  entitled  him  to 
abandon  the  work  and  to  recover  by  way  of  damages  such  profits  as 
would  result  to  him  from  a  complete  performance,  and  hereupon 
award  him  the  difference  between  the  contract  price  and  the  estimated 
cost  of  the  unperformed  work.    Moore  v.  Taylor,  42  Hun,  45,  67. 

Judgment  afiKrmed,  with  costs. 


SHESNART  ▼.  RITCHIE  et  al. 

(Supreme  Ck>urt,  Appellate  T^rm.    March  5,  1900.) 

1  AcnoN  (I  45*) — ^JoiRDBB— Sefabatb  Causes. 

An  action  on  a  contract  for  labor  and  materials  and  an  action  for  extra 
worlL,  labor,  etc.,  though  separate  causes  of  action,  may  be  Joined  in  one 
complaint,  where  they  are  owned  by  the  same  party. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Gent  Dig.  i  431;  Dec.  Dig. 
145.*] 

2.  Acnoii  (f  53*) — SPLnmro  Oaxtses  or  Action. 

An  action  on  a  contract  for  labor  and  materials  and  an  action  f6r  extra 
work  b^ng  separate  causes  of  action,  an  action  broui^t  by  the  assignee 
of  the  claim  for  extra  work,  etc,  was  not  objectionable  as  infringing  the 
role  against  splitting  causes  of  action. 

[Ed.  Nota— Fior  other  cases^  see  Action,  Cent  Dig.  §§  683-^23:  Dec. 
Dig.  163.^ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 
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Action  by  Louis  A.  Sheinart  against  Henry  A.  Ritchie  and  oth- 
ers. From  a  Municipal  Court  judgment  for  plaintiflf,  defendants 
appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Stern,  Christiancy  &  Riegelman,  for  appellants. 
William  Weiss,  for  respondent. 

PER  CURIAM.  The  plaintiff  herein,  as  assignee  of  one  Schles- 
inger,  the  plaintiff  in  another  action  against  these  defendants  upon 
a  contract  for  work,  labor,  services,  and  materials,  and  determined  by 
this  court  at  the  present  terpi  (115  N.  Y.  Supp.  116),  brought  this 
action  to  recover  for  extra  work,  labor,  etc.,  not  tontemplated  by 
the  original  contract  of  his  assignor,  although  upon  and  in  connec- 
tion with  the  work  that  he  had  expressly  contracted  to  do  for  the  de- 
fendants at  the  same  place.  Had  the  assignor  of  the  plaintiff  retain- 
ed, instead  of  assigning,  this  particular  claim,  undoubtedly  he  could 
have  united  it  in  his  own  complaint  with  his  other  claim,  but  it  would 
have  been  a  separate  cause.  As  the  trial  justice  has  found,  by  finding 
in  favor  of  the  plaintiff  herein,  that  it  was  a  separate  claim  and  a 
separate  cause,  and  so  not  offensive  to  the  general  rule  that  causes 
must  not  be  split,  his  determination  should  be  affirmed,  as  the  find- 
ing of  the  facts  warrants  no  interference  by  this  court. 

Judgment  affirmed,  with  costs. 


(62  Misc.  Hop.  489.) 

STEVENSON  ▼.   BROOKS. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  Jury  (f  25*)— Municipal  Court— Right  to  Jury  TRiAii— Waiver. 

Under  Municipal  Court  Act  (Laws  1902,  p.  1557,  c.  580)  fi  231,  providing 
that,  at  any  time  when  an  issue  of  fact  is  joined,  either  party  may  de- 
mand a  trial  by  jury,  and,  unless  so  demanded  at  the  joining  of  the  issue, 
a  jury  trial  Is  waived,  the  omission  of  defendant  to  demand  a  jury  trial 
^on  the  joining  of  issues  under  the  original  pleadings  was  not  a  waiver 
of  his  right  to  such  trial  on  the  Joining  of  issues  under  the  amended 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  fi  155 ;  Dec.  Dig.  fi  25.*] 

2.  Appeal  and  Error  (fi  870*) — Review— Denial  of  Jury  Trial— Appeal 

FROM  Final  Judoment. 

Where  defendant's  motions  for  a  jury  trial,  seasonably  made,  were  de- 
nied, he  was  entitled  to  an  exception  on  the  record  to  such  denial,  and 
was  not  obliged  to  enter  an  order  denying  the  motions  and  appeal  there- 
from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  fifi  3488, 
3489;   Dec.  Dig.  fi  870.*] 

3.  Appeal  and  Error  (fi  154*) — Right  op  Review— Jury  Trial— Waiver. 

Where  defendant  was  erroneously  refused  an  exception  on  the  record 
to  the  denial  of  his  motion  for  a  jury  trial,  he  did  not  waiVe  his  right  of 
review  by  proceeding  with  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fi  903; 
Dec.  Dig.  §  154.*] 

•For  other  cfises  see  tame  topic  ft  8  numbbb  In  Dec.  it  Am.  Digs.  1907  to  dato,  ft  Rep'r  Indeizea 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Oscar  Stevenson  against  Arthur  J.  H.  Brooks.  Judjg- 
ment  for  plaintiflF,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Howard  A.  Sperry,  for  appellant. 
Francis  B.  Wood,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  action  is  for  rent.  The  defense  is 
a  constructive  eviction.  Section  231  of  the  Municipal  Court  act  (Laws 
1902,  p.  1557,  C..580)  provides  that: 

**At  any  time  when  an  issue  of  fact  is  joined,  either  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  of  the  issue  a  jury  trial 
is  walv^." 

In  the  case  at  bar,  when  the  issues  under  the  original  pleadings 
were  joined,  no  demand  for  a  jury  trial  was  made.  Plaintiff,  how- 
ever, obtained  leave  to  amend  the  summons  and  complaint,  and  when 
the  answer  to  the  amended  complaint  was  filed,  and  issues  under  the 
amended  pleadings  thus  joined,  defendant  demanded  a  jury  trial, 
which  motion  was  denied.  The  omission  of  defendant  to  demand  a 
jury  trial  upon  the  joining  of  issues  under  the  original  pleadings  was 
not  a  waiver  of  his  right  to  such  trial  upon  the  joining  of  issues  under 
the  amended  pleadings,  which  are  in  writing.  The  trial  resulted  in 
a  judgment  for  plaintiff,  from  which  defendant  appeals,  and  brings 
up  for  review  the  refusal  of  the  court  to  allow  him  a  jury  trial. 

The  motion  for  a  jury  trial  came  on  before  one  of  the  justices 
of  the  Municipal  Court,  who  denied  the  same,  but  adjourned  the 
trial  "pending  his  decision  on  this  motion."  After  he  had  denied  the 
motion,  the  case  came  on  before  another  justice,  when  defendant 
renewed  his  motion,  which  was  denied,  because  it  had  been  made  and 
denied  by  the  other  justice,  and  defendant  thereupon  sought  to  ob- 
tain an  exception  on  the  record,  which  was  refused.  This  was  error. 
The  defendant  had  seasonably  made  his  application,  and  was  entitled 
to  an  exception  to  the  denial  thereof.  He  was  not  obliged  to  enter 
an  order  denying  his  motions  and  appeal  therefrom,  nor  did  he  waive 
his  rights  by  proceeding  with  the  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


KAISER  et  al.  v.  MARKS. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Landlord  and  Tenant  (§  190*) — Oustee— Rent. 

Defendant,  being  In  possession  of  a  tenement  under  a  lease  which  did 
not  expire  until  October  1,  1908,  mo^ed  oat  early  in  September  without 
surrendering  the  premises,  taking  the  keys  with  him  and  tearing  therein 
certain  of  his  property.    Shortly  thereafter  the  landlord  forced  an  en- 
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trance,  placed  fnrnltnre  In  tbe  rooms,  and  workmen  proceeded  to  make 
repairs  by  stripping  the  paper  from  the  walls  without  defendant's  knowl- 
edge. About  S^tember  15th  one  of  the  plaintiffs  called  on  defendant  for 
the  rent*  which  was  refused  on  the  ground  of  ouster.  Held,  to  constitute 
an  ouster,  and  that  defendant  was  entitled  to  recover  the  rental  value 
of  the  premises  for  September. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  §  765 ; 
Dec.  Dig.  §  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan^  Fifth  Dis- 
trict. 

Action  by  Arnold  Kaiser  and  another  against  Lewis  W.  Marks. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Reversed,  and  judgment  ordered  for  defendant. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

William  Paul  Buchler,  for  appellant. 
Levy  &  Rosenthal,  for  respondents, 

PER  CURIAM.  Action  for  rent,  $70,  and  telephone  charges,  $1.55. 
Answer  admitted  telephone  charges  and  tenancy,  and  set  up  (1)  re- 
lease for  consideration;  (2)  forcible  entry  and  ouster;  (3)  damages 
for  ouster.  Defertdant  was  the  oldest  tenant  in  the  apartment  house. 
His  lease  expired  October  1,  1908.  The  landlord  and  his  agents  asked 
him  to  renew  for  another  year.  He  offered  to  remain  until  the  fol- 
lowing June.  His  offer  was  declined.  He  moved  out  early  in  Sep- 
tember, without  surrendering  the  premises,  taking  the  keys  with  him 
and  leaving  therein  certain  of  his  property.  Shortly  thereafter  the 
landlord  forced  an  entrance  by  breaking  the  lock,  placed  articles  of 
furniture  in  the  rooms,  and  then  workmen  proceeded  to  make  repairs 
by  stripping  the  paper  from  the  walls,  and  all  this  without  the  knowl- 
edge or  consent  of  the  defendant.  About  September  15th  one  of 
the  plaintiffs  called* on  defendant  for  the  rent,  which  was  refused  on 
the  ground  of  ouster.  Defendant  proved  the  value  of  the  premises 
for  the  month  of  September  to  be  $75.  There  was  no  dispute  as  to 
these  facts.  At  the  close  of  the  trial  judgment  was  granted  "for  the 
plaintiffs  for  $71.65  on  the  merits." 

Summary  proceedings  were  not  instituted.  Defendant  had  an  un- 
qualified right  of  possession,  and  was  liable  for  the  September  rent 
so  long  as  a  surrender  was  not  made  or  accepted.  The  uncontradict- 
ed proof  that  he  was  ousted  from  premises  worth  $75  to  the  end  of 
his  term  entitles  him  at  least  to  an  offset  for  such  sum.  Defendant 
is  entitled  to  judgment  against  the  plaintiffs  for  $3.45,  with  costs  in 
the  court  below  and  in  this  court,  and  the  judgment  appealed  from  is 
reversed. 

Judgment  reversed,  and  judgment  ordered  for  the  defendant  for 
the  sum  of  $3.45,  with  costs  to  the  appellant  in  this  court  and  in  the 
court  below. 
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WEISS  y.  ROSENBAUM  et  nx. 

(Supreme  Ck>urt,  Appelate  Term.    March  5,  1909.) 

Set-Ott  and  Countebouom  (f  34*) — Relation  of  Claihs. 

DefendantB  in  an  action  for  wages  cannot  counterclaim  for  tortions 
Injnry  to  their  child. 
[Ed.  Note. — For  other  cases,  see  Set-Off  and  Connterdaim,  Gent  Dig. 
i  57 ;  I>ec.  Dig.  {  34.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Yetta  Weiss  against  Isaac  Rosenbaum  and  wife.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

Harry  Greenberg,  for  appellant. 
David  E.  Grossman,  for  respondents. 

MacLEAN,  J.  The  plaintiff  claimed  for  wages,  and  the  defend- 
ants interposed  a  "general  denial"  and  "counterclaim,  $45."  The 
pleadings  were  oral.  The  plaintiff  proved  her  claim  without  contra- 
diction, even  by  admission,  although  it  does  not  appear  that  the  de- 
fendant wife  contracted  on  her  own  behalf  for  the  services  of  the 
plaintiff.  From  the  evidence,  the  counterclaim  rests  in  tort,  seem- 
ingly for  damage  sustained  through  tortious  injury  to  the  child  of  the 
defendants.    It  has  been  said  that : 

'The  counterclaim  must  have  such  a  relation  to,  and  connection  with,  the 
snbject  of  the  action  that  it  will  be  Just  and  equitable  that  the  controyersy 
between  the  parties  as  to  the  matters  alleged  in  the  complaint  and  in  the 
counterclaim  should  be  settled  in  one  action  by  one  litigation,  and  that  the 
claim  of  the  one  should  be  offset  against,  or  applied  upon,  the  claim  of  the 
other."    Carpenter  y.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552,  556. 

The  counterclaim  herein  is  not  such,  and  to  the  complaint  of  the 
plaintiff  was,  under  the  authority  of  Lundine  v.  Callaghan,  82  App. 
Div.  621,  81  N.  Y.  Supp.  1052,  improperly  considered.  It  would  be 
of  no  avail  to  the  defendant  wife  in  any  event,  because  the  right  to 
the  services  of  a  minor  belongs  primarily  to  the  father,  as  the  one  up- 
on whom  is  cast  the  obligation  of  support,  and  to  him  belongs  the  ex- 
clusive right  to  sue  for  loss  of  services,  and  "only  expenses  actually 
incurred  by  the  parent  for  medicine  or  medical  attendance,  or  which 
are  immediately  necessary  to  be  incurred,  are  recoverable  as  incident 
to  the  main  cause  of  action,  and  that  future,  prospective,  contingent 
expenses  of  this  kind  are  recoverable  only  in  an  action  by  the  child." 
Cuming  v.  Brooklyn  City  R.  R.  Co.,  109  N.  Y.  96,  99,  16  N.  E.  65. 
The  cause  must  be  retried. 

Judgment  reversed,  and  new  trial  ordered  with  costs  to  appellant 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 
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DAYTON,  J.  (concurring).  If  the  story  of  the  defendants  is  true, 
plaintiff  should  be  proceeded  against  criminally.  There  being  no  de- 
nial of  the  services  performed  at  an  agreed  rate,  the  judgment  should 
be  reversed. 


OOHN  V.  WOLFP. 

(Supreme  Court,  Appellate  Term.    March  6,  1^09.) 

Bailment  (f  16*) — Conversion  by  Bailee— Actions— Damages— Evidence. 
In  an  action  for  conversion  of  unbound  books  delivered  to  defendant 
for  binding,  evidence  as  to  the  retail  price  of  the  books,  without  proof  of 
.  public  demand  therefor  or  net  profits  per  volume,  does  not  constitute 
a  proper  measure  of  damages,  so  as  to  authorize  a  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Bailment,  Cent  Dig.  §  74;   Dec  Dig. 
f  16.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Morris  Cohn  against  Harris  Wolff.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

House,  Grossman  &  Vorhaus,  for  appellant. 
Harry  Robitzek,  for  respondent. 

PER  CURIAM.  Plaintiff  recovered  $500  upon  a  complaint  alleg- 
ing that  defendant  received  from  Joseph  Cohen  (plaintiff's  assignor) 
2,000  printed  copies  or  sheets  of  unbound  books,  for  the  purpose  of 
binding  at  a  specified  price,  but  delivered  only  1,365  thereof,  and  con- 
verted the  remaining  635  copies,  to  plaintiff's  damages  $500.  The 
answer  alleged  the  binding  and  delivery  of  all  the  complete  sheets 
and  payment  therefor,  and  that  any  incomplete  sets  of  sheets  were 
held  for  a  reasonable  time  subject  to  the  order  of  Joseph  Cohn. 

The  testimony  is  voluminous,  but  preponderates  in  defendant's  fa- 
vor to  the  effect  that  the  sheets  received  from  the  Empire  Storage 
Company  about  November,  1906  (being  those  in  controversy  here) 
were  soiled,  mice-eaten,  and  defective  from  the  absence  of  quite  a 
number  of  pages,  of  all  of  which  Joseph  Cohn  was  duly  notified.  The 
evidence  as  to  damages  was  based  upon  retail  sales  of  the  books  at 
$1.50  to  $2  each,  without  proof  of  public  demand  therefor,  or  any 
statement  of  the  actual  total  cost  of  production,  including  necessary 
business  expenses  or  net  profits  per  volume,  so  that  the  proper  meas- 
ure of  damages  was  not  furnished,  even  if  plaintiff  was  entitled  to  re- 
cover, which  he  was  not,  as  above  indicated.  The  literary  excellence 
of  the  work,  "Gems  from  the  Midrash  or  Hebrew  Literature  for 
Schools  and  Homes,  Written  in  English  and  German  in  a  Most  In- 
teresting and  Attractive  Style  of  Poetry,  by  Joseph  Cohn"  (Exhib- 
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it  2,  discussed  in  respondent's  brief),  may  be  illustrated  by  the  follow- 
ing stanzas : 

^he  wine  had  been  absorbed  In  the  ground. 

For  'tis  its  nature  of  soak  in  the  soil, 

Whilst  the  oil  you  can  see  floating  around, 

As  mingling  is  not  the  nature  of  oil." 

••Despite  all  that  in  secret  the  lovers  wed. 
And  lived  most  happily  In  their  poor  homestead, 
Aklla  wished  her  father  to  reconcile, 
To  be  their  equal  resolved  to  make  a  trial.*' 

Though  the  reading  public  has  thus  far  been  deprived  of  these  600 
copies,  that  fact  forms  no  element  of  damage. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


PITZGIBBON  ▼.  JOLINE  et  aL 

(Supreme  Court,  Appellate  Term.    March  5,  1009.) 

Stveet  RAiLBOAns  (f  d9*) — Collision  with  Team— Contbibutobt  Neoli- 

QERCE. 

When  plaintiff  drove  his  horse  onto  a  street  car  track,  an  approaching 
car  was  from  10  to  15  feet  distant.  The  evidence  was  conflicting  as  to 
whether  the  collision  occurred  at  the  intersection  of  two  streets,  where 
the  street  car  company  had  a  preferential  right,  or  a  short  distance  he- 
yond,  where  the  rights  of  both  parties  were  equal.  Held  that,  whether 
the  collision  occurred  at  the  one  place  or  the  other,  plaintiflf  was  negli- 
gent and  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  f  214; 
Dec.  Dig.  §  99.*]  • 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Personal  injury  action  by  Thomas  Fitzgibbon  against  Adrian  H. 
Joline  and  another,  receivers.     Judgment  for  plaintiff,  and  defend-       , 
ants  appeal.    Reversed,  and  remanded  for  a  new  trial. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Anthony  J.  Ernest,  for  appellants. 

Cornelius  J.  Earley,  for  respondent. 

MacLEAN,  J.  The  verdict  herein  in  favor  of  the  plaintiff,  upon  his 
claim  for  personal  injuries  alleged  to  have  been  sustained  through  the 
n^ligcncc  of  the  defendants,  was  against  the  weight  of  evidence. 
Williams  v.  N.  Y.  City  Ry.  Co.,  49  Misc.  Rep.  253,  97  N.  Y.  Supp. 
393.  Where  the  collision  occurred  was  in  dispute;  the  plaintiff,  a 
driver  of  an  ash  cart,  in  the  employ  of  the  city,  testifying  that,  on 
January  20,  1908,  about  3  p.  m.,  while  in  the  performance  of  his 
duties,  he  crossed  from  the  east  to  the  west  side  of  Eighth  avenue, 
between  the  north  and  south  crosswalks  of  Twenty-First  street,  and 
was  struck  by  a  south-bound  car  of  the  defendants,  while  the  motor- 
man  and  two  disinterested  witnesses  of  the  defendants  located  the 
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place  of  the  collision  from  a  half  to  a  whole  car's  length  south  of 
the  south  crosswalk  of  Twenty-First  street.  The  weight  of  the  evi- 
dence on  this  point  favored  the  defendants,  thereby  according  to  the 
motorman  a  preferential  right  over  the  plaintiff. 

How  the  collision  occurred  was  not,  however,  so  disputed;  the 
plaintiff  testifying  that,  when  his  horse  first  stepped  on  the  dovm- 
town  track,  the  front  of  the  south-bound  car  was  about  16  feet  away, 
yet  he  kept  on  going  ahead.  He  was  corroborated  in  no  small  measure 
bv  the  disinterested  witnesses  of  the  defendants;  one  testifsring  that 
the  car  was  6  feet  from  the  horse  when  the  horse  started  to  go  on 
the  south-bound  track,  and  the  other  testifying  that  when  the  plain- 
tiff drove  on  the  downtown  track  the  car  was  about  10  feet  away. 
Even  assuming  the  place  of  the  collision  to  have  been  as  testified  to 
by  the  plaintiff  himself,  under  equal  rights  he  did  not  satisfactorily 
establish  his  own  freedom  from  contributory  negligence,  unless  the 
law  impose  upon  the  motorman  the  duty  to  exercise  greater  care  than 
upon  the  plaintiff,  which  the  law  does  not  do,  where  the  right  of  the 
defendants  was  preferential,  or  where  the  rights  of  both  parties  were 
equal. 

The  judgment  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


CASASSA  v.  A.  ODNBO  00. 
(Supreme  Court,  Appellate  Term.    March  5,  190D.) 

1.  Pleading  (f  867*) — Motion— Bnx  of  Pabticuulbs— Sufficienot  of  Mo- 

tion. 

A  motion,  in  the  altematlTe,  to  require  defendant  to  make  the  answer 
more  definite  and  certain  or  serve  a  bill  of  particulars,  was  bad  in  form. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  i  1173;  I>ec.  Dig. 
fi  367.*] 

2.  Pleading  (§  323*) — Bill  of  Pabtioulabs— Affidavit— Sufficiency. 

Code  Civ.  Proc.  fi  631,  empowering  the  court  to  direct  a  bUl  of  par- 
ticulars in  any  case  upon  application  and  notice,  by  implication  requires 
the  application  to  contain  a  statement  verified  upon  personal  knowledge 
or  from  other  proper  sources,  and  an  affidavit  by  plalntlfTs  attorney, 
supporting  a  motion  for  a  bill  of  particulars  of  the  matters  in  the  answer^ 
stating  that  he  had  no  personal  knowledge  of  the  matters  pleaded  by  de- 
fendant, "and  neither  has  the  plaintiff,  as  I  verily  believe,"  was  insuffi- 
cient. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig^  f  078;  Dec.  Dig. 
fi  323.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Domenico  Casassa  against  the  A.  Cuneo  Company.  From 
an  order  granting  plaintiflF's  motion  for  a  bill  of  particulars,  defend- 
ant appealed.    Order  reversed,  and  motion  denied. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. ^ 

•For  other  cases  ace  same  topic  &  f  nvmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Xndezet 

Digitized  by  VjOOQIC 


Sup.  Ct.)  DONNELLY  V.  CHETEJIAN.  125 

Ferdinand  E.  M.  BuUowa^  for  appellant 
Joseph  Nicchia,  for  respondent. 

MacLEAN,  J.  The  plaintiff  brought  this  action  upon  a  complaint, 
verified  by  his  attorney,  to  recover  the  price  of  goods  sold  and  de- 
livered. In  its  amended  answer  the  defendant  alleged  in  each  of  its 
two  separate  defenses,  as  also  in  its  counterclaim,  that: 

"Said  wine  was  not  free  from  aU  defects,  and  good  and  marketable,  but,  on 
the  contrary,  was  defective  and  unmarketable." 

Thereafter  plaintiff's  attorney  applied  to  the  court,  upon  an  or^er 
to  show  cause  running  in  the  alternative,  to  make  the  amended  an- 
swer more  definite  and  certain  or  for  a  bill  of  particulars,  by  stating, 
among  other  things,  the  nature  and  particulars  of  said  alleged  defects, 
and  obtained  an  order  directing  the  service  of  a  bill  of  particulars 
thereof.  While  the  motion  was  in  form  offensive  to  practice  (Kav- 
anaugh  v.  Commonwealth  Co.,  45  Misc.  Rep.  201,  91  N.  Y.  Supp. 
967,  affirmed  in  99  App.  Div.  620,  91  N.  Y.  Supp.  1099),  the  order 
itself  was  not;  but,  as  it  was  obtained  upon  the  affidavit  of  the  plain- 
tiff's attorney  deposing,  "I  have  no  knowledge  of  the  matters  so  plead- 
ed by  the  defendant,  and  neither  has  the  plaintiff,  as  I  verily  believe," 
it  was  improvidcntly  granted.  The  statute  (section  631,  Code  of  Civil 
Procedure),  as  now  framed,  has,  indeed,  rendered  obsolete  a  large 
class  of  decisions,  by  empowering  the  court  to  direct  a  bill  of  partic- 
ulars in  any  case  upon  application  and  notice;  but  as  an  application 
implies  a  statement  verified  upon  knowledge,  personal  or  from  prop- 
er sources,  more  is  requisite  than  an  attorney's  deposition  of  his  be- 
lief in  his  party's  ignorance. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


DONNELLY  ▼.  CHETEJIAN. 
(Supreme  Court,  Appellate  Term.    March  6,  1909.) 

BBOKSBS  (I  40^) — BRIGHT  TO  COlfMISSIONS. 

Defendant,  having,  before  acceptance,  withdrawn  his  offer  for  purchase 
of  land  carried  by  plaintiff  on  his  books  for  sale  for  the  owner,  no  promise 
or  word  with  reference  to  payment  of  conmiiaBionB  by  defendant  being 
shown,  is  not  liable  for  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dea  Dig.  i  40.*] 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  John  Donnelly  against  Mehran  L.  Chetejian.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  a  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TOx\,  JJ. 

Frank  E.  Stripe,  for  appellant. 
Gorman  &  Lamey,  for  respondent. 
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MacLEAN,  J.  Suing,  upon  oral  pleadings,  for  broker's  commis- 
sions, and  facing  a  general  denial,  with  the  burden  of  proof  upon  him 
to  prove  his  claim  by  a  preponderance  of  evidence,  the  plaintiff  may 
hardly  be  said  to  have  met  the  requirements  thereof.  The  most  that 
can  be  said  is  that  he  and  his  manager  testified  to  conversations  with 
the  defendant  regarding  the  purchase  by  him  of  a  certain  piece  of 
property  carried  on  the  books  of  the  plaintiff  for  sale  for  and  on  be-^ 
half  of  the  owner,  that  the  defendant  made  him  an  offer  upon  terms 
certain  for  the  purchase  of  the  property,  and  that  later,  on  informing 
the  defendant  that  the  matter  was  ^'practically  settled,"  the  defendant 
withdrew  his  oflFer;  no  promise  or  word  with  reference  to  the  pay- 
ment of  commissions  by  the  defendant  being  shown.  Withdrawing 
his  offer  before  acceptance  thereof,  at  the  instance  and  by  tlie  efforts 
of  the  plaintiff,  the  defendant  certainly  may  not  be  held  by  the  plain- 
tiff for  commissions,  whatever  other,  if  any,  liability  arose. 

Judgment  reversed,  and  new  trial  ordered,-  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


YUDELMAN  v.  LOUIS. 

(Supreme  CJourt,  Appellate  Term.    March  5,  1909.) 

Landlord  and  Tenant  (fi  269*>— Retention  bt  Landlobd  of  Third  Person's 
Property  fob  Nonpayment  of  Rent. 

One  loaning  articles  to  another,  who  placed  them  for  a  special  purpose 
on  premises  rented  from  a  third  person,  is  entitled  to  their  return  or  their 
value ;  and  the  landlord,  ignorant  of  the  ownership  of  the  articles,  cannot 
justify  a  refusal  to  return  them  on  demand  because  of  nonpayment  of 
rent. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  § 
1084;    Dec.  Dig.  |  269.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Yudelman  against  Jacob  Louis.  From  a  judgment 
for  defendant,  rendered  in  the  Municipal  Court,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Morris  A.  Rabinovitch,  for  appellant. 

PER  CURIAM.  Action  in  conversion  to  recover  $150,  the  alleged 
value  of  a  scroll  and  other  religious  articles  loaned  by  plaintiff  to 
Mr.  Potschin,  and  placed  by  the  latter  in  defendant's  premises  for 
the  purpose  of  ceremonies ;  Potschin  agreeing  to  pay  defendant  $150 
for  the  premises  during  a  specified  period.  Defendant  was  paid  $25 
on  account,  but  the  ceremonies  did  not  transpire. 

The  evidence  was  problematical  as  to  the  actual  value  of  these  ar- 
ticles, which  had  been  in  use  about  six  years.  Plaintiff  testified  as  to 
their  cost.    No  market  value  was  shown.    A  sexton  testified  that  the 
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articles  were  "worth"  about  the  sums  claimed  by  plaintiff.     As  to 
the  "scroll"  defendant  testified  : 

"It  lays  there  In  the  office;  valueless  things.  I  wouldn't  glre  $5  for  It. 
Three  parties  came  for  the  scroll." 

The  trial  judge  found  for  the  defendant.  That  the  property  be- 
longed to  the  plaintiff  was  undisputed;  but  that  defendant  did  not 
know  that  fact  is  also  undisputed.  The  evidence  justifies  the  conclu- 
sion that  demand  for  the  articles  was  made  by  plaintiff,  and  refus- 
ed, because  of  the  nonpayment  of  rent  by  Potschin.  Plaintiff  is  en- 
titled to  a  return  of  the  articles,  or  their  value  at  the  time  of  the  trial, 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


LOEWER  T.  NEW  YORK  TAXICAB  00. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

CouBTB  (I  190*>— CosM  (§  214*)— ExcKflsiVEWESs— Remedy. 

Where,  on  dismissal  in  the  Municipal  Court,  costs  were  improperly 
taxed  against  plaintiff,  his  remedy  is  hy  motion  for  retaxation,  as  au- 
thorized by  Municipal  Court  Act  (Laws  1902,  p.  1589,  c.  680)  §  342,  and 
not  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  §  190;*  Costs,  Dec 
Dig.  I  214.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Jacob  Loewer  against  the  New  York  Taxicab  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Paskus,  Cohen,  Lavelle  &  Gordon,  for  appellant. 
Lewis  D.  Mooney,  for  respondent. 

MacLEAN,  J.  The  plaintiff  began  this  action  with  a  summons, 
claiming  damages  of  $50  to  personal  property — his  automobile — ^by  a 
taxicab.  After  partially  examining  his  client,  the  plaintiff's  counsel 
moved  to  amend  by  reducing  the  amount  to  $22  and  changing  the  in- 
dorsement on  the  simimons  to  negligence.  This  was  granted.  After 
examination  of  the  plaintiff  further,  and  another  witness,  both  pro- 
longed and  unsatisfactory,  counsel  asked  to  be  allowed  to  discontinue. 
Leave  therefor  was  granted,  and  judgment  rendered,  according  to 
section  248,  Municipal  Court  Act  (Laws  1902,  p.  1561,  c.  580),  "dis- 
missing the  complaint  without  prejudice  to  a  new  action,  and  for 
costs,"  which  latter  were  taxed  at  $12.67.  The  appellant  objects  to 
these  costs  altogether,  and  says  that  in  any  event  they  are  too  much. 

For  his  plight,  his  remedy,  if  remedy  he  had,  was  offered  by  sec- 
tion 342,  providing: 

"A  taxation  may  be  reviewed  by  a  justice  sitting  in  the  district  court  within 
five  days  after  the  entry  of  the  Judgment  upon  two  days'  notice.     ♦     •     ♦ 
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Unless  such  review  Is  asked  for,  such  taxation  shall  not  be  thereafter  ques- 
tioned on  appeal." 

The  last  sentence  was  adopted  into  this  section  by  paraphrase  from 
much  older  law  and  practice.    So  it  was  ruled  long  since : 

"Although  the  respondent  may  have  charged  too  much  costs,  the  remedy  for 
that  is  by  motion  In  the  court  below/'    Dresser  v.  Brooks,  2  N.  Y.  561. 

That  was  over  half  a  century  ago.  There  are  other  rulings  of  the 
same  tenor,  both  apt  and  earlier;  also  later.  The  decisions  cited  by 
the  appellant  are  not  in  point.  The  judgment  may  not  now  be  dis- 
turbed. 

Judgment  affirmed,  with  costs.    All  concur. 


PIOONB  y.  FREEMAN. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Sales  (|  475*)— TitLB  to  Propkbtt— Conditional  Saia— Assignment  or  Bnx. 
OF  Sale. 

Where  there  was  a  conditional  sale  of  chattels,  the  blU  of  sale  being 
duly  acknowledged  and  filed,  and  plaintiff  took  an  assignment  of  the 
bill  of  sale  from  the  sellers,  he  was  the  legal  owner  of  the  chattels,  with 
a  vendible,  but  not  a  leviable,  Interest  therein  fn  .the  purchaser,  and  the 
act  of  an  officer  In  selling  them  under  an  attachment  against  the  purchaser 
constituted  a  conversion  as  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  SS  1403,  1405;  Dea 
Dig.  S  475.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Joseph  R.  Picone  against  Alfred  Freeman.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacI^EAN  and 
DAYTON,  JJ. 

Hobart  S.  Bird,  for  appellant. 
Palmieri  &  Wechsler,  for  respondent. 

MacLEAN,  J.  On  August  1,  1908,  the  defendant,  a  city  marshal, 
seized  and  removed,  under  attachment  in  Lo  Russo  v.  Ciandotti,  a 
brown  horse,  a  wagon,  and  a  harness.  On  the  Idth  of  that  month 
the  attachment  was  vacated  as  void.  The  defendant  did  not  return 
the  property,  but,  receiving  later  in  the  same  day  an  execution  in  the 
same  action,  advertised  and  sold  the  chattels  thereunder.  This  ac- 
tion was  brought  for  conversion  of  the  chattels  on  the  day  of  their 
taking  under  the  void  attachment. 

On  the  trial  the  plaintiff  put  in  evidence  a  conditional  bill  of  sale  of 
the  chattels  by  Heilbrun  &  Kahn  on  May  2rth  to  Cianciotti  for  $335, 
whereof  a  balance  of  $235  was  unpaid,  which  bill  of  sale,  being  duly 
acknowledged,  was  filed  in  the  office  of  the  register  June  9th  and  re- 
mained unsatisfied  of  record.  He  also  put  in  evidence  an  assignment 
to  himself  of  the  bill  of  sale  by  Heilbrun  &  Kahn  on  July  21st  for 

*For  other  cases  see  same  topic  it  fi  mumbbr  in  Dec.  it  Am.  Dlffs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


Sup.  Ct)  JOHNSON   V    FELLETREAU.  129 

the  sum  of  $170,  the  balance  of  the  indebtedness  thereon  on  that  date, 
which  sum  of  $170  he  testified  he  paid  to  his  assignors ;  also  testify- 
ing that  he  put  up  the  money  at  the  instance  of  and  as  a  loan  to  his 
friend,  one  Campenella,  who  promised  to  pay  him  at  the  rate  of  $20 
a  month.  This  evidence,  unless  impeached,  made  the  plaintiff  the 
legal  owner  of  the  property,  with  a  vendible,  but  not  a  leviable,  in- 
terest in  Cianciotti,  the  juclgment  debtor  in  the  void  attachment  and 
in  the  execution.  It  was  not  impeached.  The  marshal  defendant 
set  up  a  general  denial  and  an  allegation  of  fraud;  but  he  proffered 
neither  witness  nor  paper  to  support  the  allegation  of  fraud,  or  his 
imputation  of  lack  of  good  faith,  or  to  contradict  the  plaintiff's  evi- 
dence of  purchase  of  the  bill  of  sale  on  payment  of  full  consideration. 
His  counsel,  indeed,  cross-examined  the  plaintiff  at  great  length,  and 
offered  many  assertions  of  suspicions,  but  showed  nothing  to  justify 
the  action  of  the  marshal. 

The  verdict  should  have  been  directed,  as  moved,  for  the  plaintiff, 
instead  of  sending  the  case  to  the  jury,  which,  indeed,  found  a  ver- 
dict for  the  defendant.  The  judgment  entered  upon  the  verdict  should 
be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.   All  concur. 


JOHNSON  et  al.  y.  PBLLETREAU  et  al. 

(Sapreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  ConsTB  (I  180*) — ^Municipal  Coubt— Pleading— Faii,ure  to  File  Com- 
plaint. 

Where  defendants  were  gammoned  to  appear  in  the  Municipal  Court  to 
answer  the  c<»nplaint  of  plaintiffB,  but  no  complaint  was  filed,  the  action 
coald  be  dismissed  upon  motion  when  called  for  trial,  though  plaintiffs 
had  filed  a  bill  of  particulars. 

[Ed.  Nota — FOT  other  cases,  see  Courts,  Cent  Dig.  |  409 ;  Dec.  Dig.  | 
189.*] 

2L  CouBTB  (1 189*) — MuNioiPAL  CoTTBT— Pleading— Defects— E2LEcnoN  to  Tbt 

I88X7E. 

Parties  duly  In  court  may  go  to  trial  in  the  Municipal  Court  on  an  issue, 
though  the  action  could  have  been  dismissed  on  motion  for  failure  to  file 
a  complaint 

[Ed.  Note. — ^Tor  other  cases,  see  Courts,  Cent  Dig.  {  409 ;  Dec.  Dig.  S 
189.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Elmer  E.  Johnson  and  another  against  Vennette  F.  Pel- 
letreau  and  others.  Judgment  for  plaintiffs,  and  defendants  appeal 
Afiirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Van  Mater  Stilwell,  for  appellants. 
Firestone  &  Silver,  for  respondents. 
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MacLEAN,  J.  By  summons,  dated  October  20,  1908,  th^  defend- 
ants were  required  to  appear  in  the  Municipal  Court,  First  District, 
on  October  29th  following,  to  answer  the  complaint  of  the  plaintiffs 
in  this  action,  or,  in  default  thereof,  judgment  would  be  taken  against " 
them  for  the  sum  of  $500.  On  the  return  day  the  parties  appeared  by 
their  respective  attorneys,  but  according  to  the  record  framed  no  is- 
sue, although  the  defendants  answered  orally,  "General  denial  and 
bill  of  particulars,"  for  the  plaintiffs  proffered  no  complaint,  either 
orally  or  in  writing.  Eight  days  later  the  plaintiffs  filed  their  bill  of 
particulars.  Even  that  changed  nothing;  for,  as  the  office  of  a  bill 
of  particulars  "is  to  amplify  a  pleading"  (Taylor  v.  Security  Mut. 
Life  Ins.  Co.,  73  App.  Div.  323,  76  N.  Y.  Supp.  671),  it  fulfilled  no 
purpose,  there  being  nothing  to  amplify. 

Thus  the  complaint  might  have  been  dismissed  upon  proper  mo- 
tion when  the  case  was  called  for  trial;  but,  as  parties  duly  in  court 
may  try  any  issue  they  please  of  which  the  court  has  jurisdiction 
(Farmers'  Loan  &  Trust  Co.  v.  Housatonic  R.  R.  Co.,  152  N.  Y.  251, 
254,  46  N.  E.  604),  the  parties  proceeding  upon  motion,  it  may  be 
taken,  from  that  and  from  the  evidence  introduced,  that  they  elected 
to  try  the  issue  whether  the  defendants  were  indebted  to  the  plain- 
tiffs upon  an  agreement  to  pay  a  commission  for  obtaining  a  loan  of 
$25,000  on  property  belonging  to  certain  builders.  The  issue  so  pre- 
sented was  solely  one  of  fact,  upon  which  the  learned  trial  justice 
has  found  in  favor  of  the  plaintiffs  upon  evidence  which  may  not 
be  said  to  fail  to  support  his  determination. 

Judgment  affirmed,  with  costs.    All  concur. 


NIXON  V.  THOMPSON-STARRBTT  CO. 
(Supreme  Court,  Appellate  Division,  Second  I>epartnient.    March  5,  1909.) 

1.  Master  and  Sbbvant  (§  116*) — ^Injubt  to  Servant^* 'Scaffold." 

Planks  laid  on  arch  beams  In  a  building  in  process  of  constniction 
for  the  use  of  employ^  to  carry  material  are  a  "scaflTold,"  within  Laws 
1897,  p.  467,  c.  415,  S  18,  requiring  an  employer  to  furnish  safe  scaffolding, 
and  the  contractor  is  liable  for  negligence  in  the  construction  thereot 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  207 ; 
Dec.  Dig.  S  116.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8^  p.  7795.] 

2.  Master  and  Servant  (§  278*) — Injubibs  to  Servant— Negligekcb. 

Proof  that  an  employ^  at  work  in  the  erection  of  a  building  was  injured 
by  falling  from  a  plank  scaffold  as  he  stepped  on  the  end  of  one  of  the 
planks  thereof,  whidi  tipped  up  endwise,  was  prima  facie  proof  of  the 
employer's  negligence  in  the  laying  of  the  planks,  in  violation  of  Laws 
1897,  p.  467,  c,  415,  S  18. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  ^55 ; 
Dec.  Dig.  §  278.*] 

Appeal  from  Trial  Term,  Westchester  County. 
Action  by  Chauncey  Nixon,  an  infant,  by  Gerald  Fitzgerald,  his 
guardian  ad  litem,  against  the  Thompson-Starrett  Company.     From 
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a  judgment  entered  on  a  verdict  for  plaintiff,  defendant  appeals.    Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  GAYNOR,  and  BURR,  JJ. 

James  J.  Mahoney  (M.  J.  Wright,  on  the  brief),  for  appellant. 
Winfield  L.  Morse,  for  respondent. 

GAYNOR,  J.  The  plaintiff,  a  boy  of  about  17,  was  working  as  a 
mason's  helper  on  the  third  floor  of  the  building  which  the  defend- 
ant was  erecting  as  contractor.  The  iron  floor  beams,  i.  e.,  arch  beams 
for  the  fire-proof  arches  of  masonry  between  floors  were  set,  and  across 
them  were  laid  two  or  more  plank  ways,  three  or  four  planks  wide, 
for  the  men  to  carry  material  along  them  by  hand  or  in  wheelbarrows. 
The  plaintiff  was  carrying  planks  by  hand,  and  as  he  stepped  on  the 
end  of  one  of  the  planks  of  the  way  he  was  on  it  tipped  up  endwise 
and  he  was  dropped  into  the  cellar.  The  contention  that  the  learn- 
ed trial  judge  erred  in  not  ruling  that  these  ways  were  not  scaffolds 
(or  "scaffolding")  within  the  meaning  of  section  18  of  the  labor  law 
(chapter  415,  p.  467,  Laws  of  1897)  is  not  correct.  He  left  it  to  the 
jury  to  say ;  and  in  this  there  was  no  error  against  the  defendant,  for 
it  could  have  been  ruled  as  matter  of  law  that  they  were,  as  the  jury 
found.  Being  scaffolds,  the  defendant  was  liable  for  negligence  in  the 
details  of  their  construction  under  the  said  statute.  Stewart  v.  Fer- 
guson, 164  N.  Y.  553,  58  N.  E.  662.  The  charge  that  the  fact  of  the 
pl^nk  tipping  up  was  evidence,  prima  facie,  that  it  was  not  safely  laid, 
was  not  error.  That  was  the  sole  and  obvious  cause,  namely,  that  the 
end  of  the  plank  was  so  far  between  beams,  that  with  sufficient  weight 
it  was  a  physical  fact  that  it  was  bound  to  tip  up. 

The  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 


BAIIiBY  T.  WIMJAM  LYNCH'S  SONS,  Inc. 
(Supreme  Ck>art,  Appellate  Term.    March  6,  1909.) 

OOBPOBATIONS  (§  519*)— LIABILITY  FOB  TOBT  OF  OFTIOEB— EVIDENCE. 

E^Yidence  In  an  action  to  hold  a  corporation  liable  for  the  tortious  act 
of  its  officer  held  insufficient;  it  being  necessary  that  there  be  clear,  af- 
firmative,  or  strong  circumstantial  evidence  that  he  was  acting  in  the 
scope  of  his  authority  while  engaged  in  its  business. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Dec.  Dig.  {  519.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Harry  Bailey  against  William  Lynches  Sons,  Incorpor- 
ated. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY-     • 
TON,  JJ. 

*For  otb«r  caMt  b—  utme  topic  ft  {  mvmbeb  in  Dec.  it  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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Millafd  H.  Ellison,  for  appellant. 
William  A.  Sweetser,  for  respondent 

PER  CURIAM.  Plaintiff  hired  the  premises  624  West  Fifty-Fifth 
street  from  Jane  Lynch  some  time  during  1906  as  a  monthly  tenant. 
In  February,  1908,  defendant  corporation  was  organized.  On  July, 
8,  1908,  plaintiff  paid  rent  for  the  month  ending  August  1,  1908, 
for  which  a  receipt  was  given,  signed,  "William  Lynch's  Sons,  Inc., 
per  M."  (a  bookkeeper).  The  complaint  alleges  that  Garry  Ljmch, 
for  the  defendant,  about  July  29,  1908,  had  general  supervision  of 
said  premises,  and  while  acting  within  the  scope  of  his  authority  mal- 
iciously destroyed  property  of  plaintiff  in  the  premises,  to  plaintiff's* 
damage  $200.  The  answer  was  a  general  denial.  The  property  so 
injured  (as  to  which  there  is  no  dispute)  consisted  of  office  partitions 
placed  in  the  premises  by  plaintiff  and  about  to  be  removed  by  him  to 
another  place,  which  had  been  hired.  Garry  Lynch  was  arrested  and 
held  for  disorderly  conduct.  The  damages  found  were  reasonably 
proved  and  were  not  excessive. 

Defendant  claims  a  failure  to  show  its  liability  for  the  acts  of  Gar- 
ry L)aich,  and  that  it  was  not  the  agent  of  Jane  Lynch,  the  conceded 
owner  of  the  premises.  Garry  Lynch  was  treasurer,  and  Ross  hynch 
was  president,  of  defendant.  With  the  exception  of  the  receipt  for 
rent  in  evidence,  there  was  no  proof  that  defendant  had  any  relation 
to  these  premises.  Speculatively  there  was  an  inference  that  Mrs. 
Lynch  rented  them  to  the  defendant,  to  whom  plaintiff  attorned ;  and 
plaintiff  argues  that  as  objection  was  made  by  defendant's  officers 
to  the  removal  by  him  of  this  property,  and  its  retention  after  its  de- 
struction by  Garry  Lynch,  the  landlordism  of  defendant  is  establish- 
ed, and  it  is  therefore  bound  by  the  tortious  act  of  its  representative 
and  treasurer.  During  the  trial  testimony  was  given  showing  that 
Garry  Lynch  had  written  plaintiff,  forbidding  the  removal  of  the 
property ;  but  the  letter  was  not  placed  in  evidence,  and  whether  from 
the  corporation  or  from  Lynch  individually  does  not  appear.  Plain- 
tiff took  the  letter  to  Ross  Lynch,  "the  president,"  who  said : 

"He  did  not  know  that  Garry  had  authority  to  write  it,  but  that  he  would 
interyiew  his  mother,  and  let  me  know  Monday  or  Tuesday  whether  there 
was  any  objection  to  me  moving  out" 

On  Monday,  July  31st,  plaintiff  tendered  the  key  to  Garry  Lynch, 
who  said: 

**There  is  my  mother.  I  said,  'Mrs.  Lynch,  here  is  the  key  of  the  office;' 
and  they  never  said  a  word  about  taking  the  stuff  out" 

To  hold  a  corporation  for  the  illegal  act  of  its  representative,  there 
must  be  clear,  affirmative,  or  strong  circumstantial  evidence  that  the 
latter  is  acting  within  the  scope  of  his  authority  while  engaged  in  the 
business  of  the  corporation.  This  record  is  insufficient  for  such  a 
conclusion  as  to  the  acts  of  Garry  Lynch,  and  thus,  irrespective  of  any 
other  question  presented,  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 
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DAVIS  y.  JAOOBSON  et  al. 

(Supreme  Court,  Appellate  Term«    March  5,  1900.) 

1.   BBOKXBS  (I  84*)—A0TiaN8  for  COHMISSIONCh-BUBDEN  OF  PBOOF. 

In  an  action  for  commissions  for  procuring  two  lessees  for  certain 
premises,  plalntilf  must  prove  his  cause  of  action,  regardless  of  how  few 
witnesses  are  produced  by  defendant 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  H  104  105;  Dec 
Dig.  i  84.*] 

2L  Brokers  (S  86*) — ^Actions  fob  Coiocisstons—Sttfficienot  of  Evidbkok. 

In  an  acticm  for  commissions  for  procuring  lessees  for  certain  premises, 
evidence  held  Insufficient  to  show  any  value  of  plaintliTs  services. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  U  116-120;  Dec. 
Dig.  i  86.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Jacob  Davis  against  Ferdinand  Jacobson  and  another 
for  commissions  for  procuring  two  lessees  for  certain  premises.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

See,  also,  110  N.  Y.  Supp.  1076. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Philip  J.  Knobloch,  for  appellants. 
Matthias  Radin,  for  respondent. 

PER  CURIAM.  It  is  noted  by  the  learned  trial  justice  that  the 
defendants  did  not  produce,  on  the  latest  trial  of  this  action  for  pro- 
curing two  lessees  for  certain  premises,  two  witnesses  whom  they 
had  at  the  first.  Be,  however,  the  defendants'  witnesses  fewer,  or 
more,  or  none  at  all,  the  plaintiff  had  the  same  obligation  to  jjrove  his 
alleged  cause  of  action,  and  this  his  evidence  did  not  accomplish.  No 
lease  was  executed  between  the  parties,  nor  could  a  skillful  scrivener, 
taking  all  said  by  and  for  the  plaintiff,  draw  a  lease  and  say  that  it 
contained  the  terms  and  particulars  agreed  upon  by  the  parties.    Sher- 

2  v.  Proal,  126  App.  Div.  608,  109  N.  Y.  Supp.  1008.  Assuming 
e  persons  whom  the  plaintiff  produced  were  willing  to  become  les- 
sees, they  offered  no  evidence  to  show  they  were  able  to  pay  the 
rentals.  Nothing  said  of  their  occupations  or  resources  or  expecta- 
tions indicates  their  need  of  such  premises,  or  their  ability  to  pay 
for  them.  It  is  more  than  doubtful  whether  they  could  scrape  to- 
gether enough  to  pay  the  deposit.  If  they  could  do  that  only,  it  would 
be  only  for  speculative  hawking,  disparaging  the  property.  There  is 
no  proof  of  the  value  of  the  services  professed  to  have  been  ren- 
dered, save  the  statement  of  the  plaintiff  himself,  who,  asserting  he 
had  been  in  the  real  estate  business  10  or  11  years,  could  only  say 
of  sales:  "I  sold  one  property.  I  made  $4,000  commission" — ^and  of 
leasing  could  only  tell  of  one  parcel  he  had  leased  and  received  com- 
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mission  on,  6  or  7  years  ago.    That  was  no  proof  at  all.    The  judg- 
ment should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 


LOZIER  MOTOE  00.  V.  ZIEGLEat. 

(Sapreme  Ck>art,  Appellate  Term.    Mardi  5,  1909.) 

L  Principal  and  Aobkt  (S  175*)— Authobitt  or  Agbniv-Liabilitt  of  Pbiw- 

GIPAL— RATnnCATION . 

Where  recogolzed  dealings  between  plaintiff  and  defendant  showed  the 
authority  of  defendant's  chauffeur  to  contract  for  materials  and  work 
on  defendant's  automobile,  which  contracts  were  ratifled  by  defendant, 
who  accepted  the  benefits,  plaintiff  was  entitled  to  recover  the  reasonable 
value  of  the  materials  furnished  and  the  work  done. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  662, 
663 ;    Dec.  Dig.  §  175.*] 

2.  Nbw  Tbial  (§  74») — Akourt  op  Recovebt. 

Where  one,  entitled  to  recover  the  reasonable  value  of  materials  fur- 
nished and  work  done,  gave  evidence  to  establish  the  value  of  the  ma- 
terials and  work  at  $206,  a  judgment  for  only  $120  must  be  set  aside,  and 
a  new  trial  must  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  S  150;  Dec.  Dig. 
i  74.»] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Lozier  Motor  Company  against  Henry  M.  Ziegler. 
From  a  judgment  granting  insufficient  relief,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GIL,DERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Wilber,  Norman  &  Kahn,  for  appellant. 

PER  CURIAM.  This  is  an  appeal  by  plaintiff  from  a  judgment 
in  its  favor  for  $120  and  costs.  Plaintiff  claims  it  should  have  had 
judgment  for  $296.26.  The  complaint  alleges  two  causes  of  action, 
viz. :  First,  that  the  plaintiff,  a  New  York  corporation,  between  the 
24th  day  of  May,  1907,  and  the  16th  day  of  November,  1907,  per- 
formed for  the  defendant,  at  his  special  instance  and  request,  certain 
work,  labor,  and  services,  and  furnished  materials,  of  the  reasonable 
and  agreed  value  of  $250.25 ;  second,  that  W.  J.  Duane  &  Co.,  a  New 
York  corporation,  between  the  12th  day  of  September,  1907,  and  the 
8th  day  of  November,  1907,  also  performed  for  the  defendant,  at 
his  special  instance  and  request,  certain  work,  labor,  and  services, 
and  furnished  materials,  of  the  reasonable  value  of  $46,  and  that  on 
the  19th  day  of  June,  1908,  W.  J.  Ehiane  &  Co.  assigned  its  claim  to 
the  plaintiff.  The  answer  was  a  general  denial. 

The  main  question  in  the  case  was  as  to  the  agency  of  defendant's 
chauffeur  in  contracting  with  plaintiff  and  the  latter's  assignor.   Wheth- 

*For  other  cases  see  same  topic  &  |  numbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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er  or  not  the  acts  of  the  chauffeur,  Beebe,  were  actually  within  the 
scope  of  his  authority,  the  evidence  fairly  establishes  plaintiff's  claim 
that  from  the  course  of  the  recognized  dealings  between  the  parties 
the  authority  of  Beebe  could  reasonably  be  inferred  and  implied  by 
plaintiff  and  its  assignor,  who  appear  to  have  been  bona  fide  dealers, 
and  that  the  acts  of  Beebe  were  acquiesced  in  and  ratified  by  defend- 
ant, who  accepted  the  benefits  of  the  contract  or  contracts  made  by 
Beebe.  There  is  quite  sufficient  evidence  to  show  that  the  materials 
furnished  and  work  done  were  of  the  value  claimed  by  the  plaintiff, 
and  it  seems  to  us  that  the  ends  of  justice  require  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

MacLEAN,  J.  (dissenting).  Whatever  the  value  of  the  work  or 
materials  put  upon  his  newly  bought  vehicle,  or  the  amount  of  pur- 
chases by  his  chauffeur,  to  bind  the  defendant  therefor  it  was  neces- 
sary to  prove  his  orders  or  his  ratification.  Passing  that,  it  was,  on 
the  one  hand,  so  natural  to  discredit  the  statements  of  the  plaintiff's 
witnesses,  the  pert  and  ready  chauffeur,  for  whom  the  plaintiff  had 
gotten  this  place  and  all  his  places,  and  who  left  the  defendant  the 
night  he  objected  to  the  bill,  and  the  generalizations  of  the  secre- 
tary, treasurer,  and  salesman,  whom  the  defendant  says  he  never  saw, 
and,  on  the  other  hand,  so  sound  to  credit  the  testimony  of  the  de- 
fendant that  the  only  representative  of  the  plaintiff  with  whom  he 
dealt,  and  of  whom  he  bought  two  automobiles  within  a  brief  time, 
having  given  a  guaranty,  in  effect  withdrew  the  bill  presented  and 
bade  him  not  to  bother  about  it,  assuring  him  that  the  company  would 
take  care  of  it,  that  the  credence  of  the  learned  trial  justice  may  be 
accepted  here,  and  his  judgment  affirmed. 


CITT    OF   NEW    ROCHELLB   ▼,    JETNA    INDEMNITY   CO. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department    March  6,  1909.) 

Municipal  Cobpobations  (§  347*)  —  Iupbovements  —  Oontbactors'  Bonds  — 

DlSOHABGB  of  SUBETT— ALTEBATION  OF  GONSTBUCTION  CONTBAOT— ASSIGN- 
MENT OF  Compensation. 

Where  a  drain  contract  forbids  the  assignment  by  the  contractor  of  any 
money  due  him  thereunder,  except  with  the  city's  consent,  the  subsequent 
assignment  of  the  money  due  the  contractor  with  the  consent  of  the  city 
council  was  not  an  alteration  of  the  contract,  so  as  to  release  the  con- 
tractor's surety  for  the  performance  of  the  work  from  its  obligation  to 
complete  the  work  after  the  contractor  had  abandoned  It 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
876;  Dec.  Dig.  S  347.*1 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  City  of  New  Rochelle  against  the  iEtna  Indemnity 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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The  action  was  on  a  surety  bond  glyen  by  the  defendant  for  the  performance 
of  a  contract  by  one  Cortrlght  with  the  plaintiff  to  build  water  drains.  The 
contract  contained  a  clause  that  the  contractor  should  not  assign  ''any  of  the 
moneys  payable  under  this  agre^nent"  unless  with  the  consent  of  the  city. 
By  written  Instrument  the  contractor  assigned  to  another  "all  moneys  due,  ow- 
ing, or  to  become  due  to  the  said  party  of  the  first  part,**  L  a,  the  contractor, 
and  the  city  by  resolution  of  Its  conmion  council  consented  thereto.  The  con- 
tractor abandoned  the  work  and  the  plaintiff  completed,  the  defendant  falling 
to  do  so  on  notice.  A  defense  was  pleaded  that  such  an  asslgnmoit  was  made 
with  the  plaintiff's  consrat  and  that  it  was  a  substantial  change  of  the  con- 
tract, and  therefore  released  the  surety. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  TENKS, 
GAYNOR,  and  BURR,  JJ. 

Carlisle  Norwood,  for  appellant. 
Michael  J.  Tiemey,  for  respondent. 

GAYNOR,  J.  The  assignment  of  the  moneys  due  and  to  grow  due 
to  the  contractor  on  the  contract,  to  which  the  plaintiff  consented,  was 
not  an  alteration  of  the  contract  by  the  parties.  On  the  contrary,  the 
contract  provided  that  that  might  be  done.  Even  if  there  had  been  no 
such  provision  in  the  contract,  it  is  not  intimated  here  that  such  assign- 
ment could  in  any  way  interfere  with  or  impair  the  surety's  right  of 
subrogation  to  complete  the  contract  and  be  paid  according  to  its  terms 
on  the  contractor's  default.  It  would  have  to  be  considered  whether 
an  assent  of  the  city  to  pay  the  money  as  it  came  due  to  the  contract- 
or's nominee  or  assignee  would  be  any  change  of  the  contract  at  all. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


YULB  V.  PLATT. 
(Supreme  Ck)urt,  Appellate  Term.    March  6^  1009.) 

1.  Contracts  (S  303*)— Pebfobmawc»— Diefbctis— EbcousES— Aofis  of  Third  Per- 

SONS. 

Where,  by  the  terms  of  his  plumbing  contract,  plaintiff  was  in  charge 
of  his  work  and  materials,  he  was  obliged  to  replace  articles  installed  and 
stolen  before  the  contract  was  completed,  before  he  could  obtain  his  final 
certificate  from  the  architect  superintending  the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  1409;  Dec.  Dig. 
S  303.*] 

2.  Contracts  (§  350*)— Actions— Supficirnot  of  Evidenos. 

In  an  action  by  a  plumbing  contractor  for  the  cost  of  articles  Installed 
in  defendant's  building  in  place  of  those  stolen  before  the  contract  was  com- 
pleted, evidence  held  insufficient  to  show  a  promise  by  defendant  to  pay 
for  the  replaced  articles. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |  1820;  Dea  Dig. 
i  350.*] 

Gildersleeye,  P.  CT.,  dissenting. 
•For  other  cues  see  same  topic  ft  t  itumbxb  in  Dec.  A  Am.  Digt.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Mttnldpal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  John  Yule  against  Samuel  Piatt.  Judgment  for  plaintiff,, 
and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Maurice  Thomer,  for  appellant. 
Quackenbush  &  Adams,  for  respondent 

DAYTON,  J.  Plaintiff  had  a  written  contract  with  defendant  to 
furnish  and  complete  the  plumbing  required  in  the  erection  of  an 
apartment  house  under  the  superintendence  of  Cleverdon  &  Putzel,. 
ardiitects.  The  drawings,  plans,  and  specifications  were  parts  of  the 
contract.  Among  the  articles  to  be  supplied  were  81  wash  tray  bibbs. 
After  being  installed  by  plaintiff,  these  were  stolen.  He  refused  to 
replace  them  without  pay,  and,  claiming  that  they  were  replaced  upon 
defendant's  promise  to  pay,  he  sues  to  recover  the  cost,  $60.76.  He 
also  claimed  $21.25  for  furnishing  three  washtubs  not  included  in 
his  contract.  The  defense  is  that  the  defendant  is  not  responsible  for 
loss  of  the  wash  tray  bibbs,  that  the  washtubs  were  included  in  plain- 
tiff's contract,  and  that  all  the  work  done  by  plaintiff  was  embraced 
in  the  final  certificate  issued  by  the  architects,  dated  March  3,  1908, 
$2,700  cash,  and  $500  note,  and  plaintiff's  receipt  therefor,  ''final 
payment  as  per  contract  of  August  2,  1907." 

In  January,  1908,  the  loss  or  theft  of  these  "bibbs"  was  discovered. 
Plaintiff  says  he  told  the  defendant  he  would  not  replace  them  unless 
he  paid  for  them,  "and  he  told  me  to  go  ahead  and  put  them  in."  He 
presented  no  bill  to  the  architects  therefor,  as  extra  work  or  otherwise, 
because  defendant  said  he  would  pay  for  them.  He  accepted  the  final 
certificate  two  months  later.  An  employe  of  plaintiff  testified  that ' 
he  heard  defendant  say  as  to  the  missing  bibbs,  "Go  ahead  and  re* 
place  them,"  after  plaintiff  had  said  he  would  not  do  so  without  pay. 
Defendant  testified  that,  when  plaintiff  informed  him  that  the  bibbs 
were  stolen,  he  (defendant)  said: 

TThat  has  nothing  to  do  with  me  whatever ;  and  I  told  him  the  same  thing 
a  number  of  time»— that  we  want  him  to  go  ahead,  as  we  want  him  to  finish 
tbA  idb,   I  did  not  promise  to  pay  him." 

Mr.  Cleverdon  testified  that  plaintiff  asked  for  an  order  for  the 
bibbs,  to  which  Mr.  Cleverdon  replied  that  they  must  be  replaced 
without  additional  compensation,  and  that  the  plaintiff  must  go  on 
with  the  work. 

At  the  time  these  %ibbs"  were  stolen,  plaintiff  had  not  completed 
his  contract,  by  the  terms  of  which  he  was  in  charge  of  his  work  and 
materials,  and  therefore  was  obliged  to  replace  them  before  he  could 
obtain  his  final  certificate.  In  the  circumstances  plaintiff  has  failed 
to  show  by  a  preponderance  of  evidence  any  promise  of  defendant 
to  pay  for  the  replaced  "bibbs."    As  to  the  wash  trays,  the  plans  and 
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specifications  call  for  five,  thus  including  the  three  for  which  daim 
is  made. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event 

MacLEAN,  J.,  concurs. 

GILDERSLEEVE,  P.  J.  (dissenting).  It  seems  to  me  that  the 
case  turns  upon  a  question  of  fact,  viz. :  Did  defendant,  after  the  wash 
tray  bibbs  had  been  stolen,  promise  to  pay  plaintiflf  for  replacing  them, 
upon  the  plaintiff's  refusal  to  replace  them  unless  paid  therefor?  The 
court  below  decided  this  question  in  favor  of  plaintiff,  and  I  do  not 
think  we  should  interfere  with  this  finding. 

The  judgment  should  be  affirmed,  with  costs. 


EAHN  ▼.  WITKOSKI. 
(Supreme  Ck)art,  Appellate  Term.    March  6»  1900.) 

JXTDOICXNT  (S  688*)~BA]I— AOTTONS  NOT  PBBOLUDBD. 

An  unsatisfied  judgment  for  work,  labor,  and  materials  does  not  pre- 
clude a  subsequent  action  for  fraud  in  inducing  plaintUT  to  contract,  dis- 
covered by  plaintiff  after  obtaining  the  first  Judgment;  plaintiff  being  able 
to  tender  a  discharge  of  the  first  judgment  on  trial  or  assessment  of  his 
damages  In  the  second  action. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Dec  Dig.  S  588.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Jacques  Kahn  against  Isaac  Witkoski.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

Adam  K.  Strieker,  for  appellant. 
Goldfogle,  Cohn  &  Lind,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  plaintiff  brought  an  action  on  a  con- 
tract for  work,  labor,  and  materials,  and  recovered  a  judgment  against 
defendant,  upon  which  execution  was  returned  unsatisfied.  Upon  sup- 
plementary proceedings  plaintiff  discovered  for  the  first  time  that  de- 
fendant had  been  guilty  of  fraud  in  procuring  or  inducing  plaintiff  to 
enter  into  said  contract  and  to  furnish  the  work,  labor,  and  materials 
under  the  same.  Plaintiff  thereupon  brought  the  action  at  bar  for 
fraud.  At  the  commencement  of  the  trial  the  court  dismissed  the  com- 
plaint, on  the  grotmd  that  the  judgment  in  the  former  action  was  a  bar 
to  the  present  action.    Plaintiff  appeals. 

The  court  below  relied  upon  the  authority  of  Caylus  v.  N.  Y.,  K. 
&  S.  R.  R.  Co.,  76  N.  Y.  611,  where  it  was  held  that  a  judgment  for 

*For  other  cues  see  same  topic  A  8  numbeb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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goods  sold  and  delivered  was  a  bar  to  an  action  for  fraud  Ih  that 
case,  however,  it  does  not  appear  that  plaintiff  was  without  knowledge 
of  the  fraud  when  he  brought  the  first  action,  and  it  was  an  action 
against  a  corporation.  In  the  case  of  Albany  Hardware  &  Iron  Co. 
V.  Day,  11  App.  Div.  230,  42  N.  Y.  Supp.  971,  the  Caylus  Case  has 
been  distinguished  from  such  a  case  as  the  one  at  bar.    The  court  said : 

'*A  judgment  for  tbe  purchase  price  is  not  as  fuU'  and  complete  a  remedy 
for  the  damages  sustained  as  a  judgment  rendered  in  an  action  for  fraud.  In 
the  latter  action  an  execution  issues  against  the  body  of  defendant,  and  thus 
affords  a  much  more  effective  remedy  than  one  against  the  property  merely. 
In  this  respect  a  distinction  exists  between  actions  against  corporations,  where 
no  process  against  the  person  can  issue,  and  one  against  the  individual ;  and 
hence  the  case  of  Caylus  v.  N.  T.,  K.  &  S.  R.  R.  Co.,  76  N.  Y.  609,  611,  is  not 
an  authority  applicable  to  this  case." 

In  that  case  the  court  further  stated  that: 

"Where  a  vendor,  having  no  knowledge  of  the  fraudulent  representations 
by  which  he  was  induced  to  make  a  sale  of  goods  to  the  vendee,  sues  for  the 
price  of  the  goods  and  recovers  an  uncollectible  judgment,  that  action  cannot 
be  denned  an  election  of  remedies  by  the  vendor  which  will  bar  a  subsequent 
action  by  him  to  recover  damages  for  the  fraud.  It  is  not  necessary  to  the 
maintenance  of  the  second  action  that  the  vendor  should  first  have  discharged 
Us  judgment  for  the  purchase  price,  since  he  may,  upon  the  trial,  or  when- 
ever the  damages  are  assessed,  in  such  second  action,  tender  a  discbarge  of 
the  judgment  in  the  first  action;  but,  if  no  such  tender  should  be  made,  he 
would  not  be  allowed  to  collect  both  judgments." 

Again  in  the  case  of  E.  C.  Foundry  Co.  v.  Hersee,  103  N.  Y.  25, 
9  N.  E.  487,  it  was  held  that: 

"The  mere  bringing  of  an  action  for  the  price  of  goods  sold  is  not  a  binding 
election  of  remedies*  or  a  waiver  of  a  right  to  rescind  the  sale  on  the  ground 
of  fraud,  unless  the  action  was  brought  with  knowledge  of  the  fraud." 

The  holding  in  the  Caylus  Case  is  that: 

*11ie  judgment  for  the  purchase  price  affords  as  complete  and  full  a  remedy 
as  would  a  judgment  for  damages  because  of  the  fraud,  and,  two  judgments 
cannot  be  obtained  against  a  corporation  as  an  indemnity  for  the  same  loss." 

In  the  case  at  bar,  as  in  the  case  of  Albany  H.  &  L  Co.  v.  Day, 
supra,  the  judgment  on  the  contract  does  not  "afford  as  complete  and 
full  a  remedy  as  would  a  judgment  for  damages  because  of  the  fraud, 
for  the  reason,  as  pointed  out  in  the  Albany  H.  &  I.  Case,  above  quot- 
ed, that  execution  against  the  body  could  be  issued  on  a  judgment  for 
fraud  in  the  case  at  bar,  which  was  not  the  fact  in  the  Caylus  Case, 
since  the  defendant  there  was  a  corporation.  So  far  as  the  prohibition 
against  two  judgments  being  obtained  is  concerned,  the  plaintiff,  as 
stated  in  the  Albany  H.  &  I.  Case,  could  on  the  trial,  or  whenever  the 
damages  should  be  assessed  in  the  second  action,  tender  a  discharge 
of  the  judgment  in  the  first  action. 

It  seems  to  us  that  the  court  fell  into  error  in  dismissing  the  com- 
plaint, and  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 
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GOLI>SMITH  et  aL  t.  OBOWLEFT  et  al. 
(Supreme  Court,  Appellate  Term. .  March  5,  1909.) 

LARDLOBD  and  TENA2VT  (S  231*)— AOTION  FOB  RXNT— BVIDBNOB— STTTFIOIENCT. 

£)7ldenoe  in  an  action  for  rent,  defended  on  the  ground  of  eTiction 
through  tiie  landlord's  failure  to  repair,  held  to  sustain  a  Judgment  for 
defendants 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Taiant,  Cent  Dig.  |  934 ; 
Dec.  Dig.  S  231.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Ingomar  Goldsmith  and  another  against  Cornelius  Crow- 
ley  and  others.  From  a  judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Felix  H.  Levy,  for  appellants. 
David  Lisnow,  for  respondents. 

DAYTON,  J.  Plaintiffs  sued  on  a  written  lease  for  installments 
of  rent  amounting  to  $120.  The  making  of  the  lease  was  admitted, 
but  the  instrument  was  not  put  in  evidence  by  either  side.  There  was 
no  conflict  as  to  the  amount  due,  if  any  amount  should  be  found  due. 
The  answer  alleged  that : 

"Plaintiffs  have  not  complied  with  the  terms  of  the  lease,  inasmuch  that 
said  plaintiffs  were  to  make  all  the  repairs  to  the  plumbing  and  fnmace,  and 
that,  on  account  of  such  refusal  to  repair,  defendants,  on  account  of  the  un- 
sanitary condition  of  the  premises,  had  to  leave  the  said  premises." 

The  defendants  claimed  that  shortly  prior  to  signing  the  lease  they 
stated  to  the  plaintiffs  that  the  house  was  in  bad  repair  as  to  various 
conditions,  which  plaintiffs  admitted,  and  told  them  they  had  a  contrac- 
tor working  on  the  place  who  would  put  it  in  good  shape.  As  there 
is  no  lease  in  evidence,  and  the  learned  trial  judge  found  by  his  judg- 
ment that  the  repairs  had  not  been  completed,  tihe  judgment  must  be 
affirmed  without  prejudice  to  another  action,  if  it  can  therein  be  shown 
that  the  plaintiffs  were  not  bound  by  the  terms  of  the  lease  to  make 
these  repairs. 

Judgment  affirmed,  with  costs.    All  concur. 


PEOPLB  ex  rel.  EDWARD  ft  JOHN  BURKE,  Limited,  v.  O'DONNELL  et 

al.,  Taxes  Oom'rs. 

(Supreme  Court,  Special  Term,  New  York  County.    March  6,  1909.) 

Taxation  (§  74*)— Foreign  CoBPOBATioNg. 

Debts  due  a  foreign  corporation  on  open  accounts  for  imported  goods 
sold  in 'Original  packages  are  taxable  against  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  169;  Dec.  Dig. 
8  74.*] 

*F6r  oUier  caaei  m«  Mine  topic  it  {  nxjicbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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Certiorari  by  the  People,  on  the  relation  of  Edward  &  John  Burke, 
Limited,  against  Frank  A.  O'Donnell  and  others.  Commissioners  of 
Taxes  and  Assessments  of  the  City  of  New  York.    Writ  dismissed. 

Wetmore  &  Jenner,  for  relator. 

Francis  K.  Pendleton,  Corp.  Counsel,  and  Frank  Johnson,  Asst. 
Corp.  Counsel,  for  respondents. 

NEWBURGER,  J.  In  this  proceeding  the  only  question  present- 
ed is  whether  debts  due  relator  on  open  accounts  for  imported  goods 
sold  in  original  packages  are  taxable.  It  has  been  held  that  open 
accounts  of  a  foreign  corporation  form  a  part  of  the  working  capital, 
and  are  therefore  subject  to  taxation.  See  People  ex  rel.  Armstrong 
V.  Barker,  157  N.  Y.  159,  51  N.  E.  1043 ;  People  ex  rel.  Crane  v. 
Feitner,  49  App.  Div.  108,  62  N.  Y.  Supp.  1107.  In  another  proceed- 
ing brought  by  this  relator  to  review  the  assessment  against  it  for 
the  year  1903,  the  Court  of  Appeals,  in  People  ex  rel.  Burke  v.  Wells, 
184  N.  Y.  275,  77  N.  E.  19,  held  that: 

"Bills  recelTable  belon^ng  to  a  foreign  corporation  maintaining  an  office 
within  the  state  for  the  sale  of  its  products,  which  are  imported  into  this 
country  and  sold  in  its  original  packages,  are  taxable  as  capital  employed." 

And  Chief  Justice  CuUen,  in  delivering  the  opinion  of  the  court,  on 
page  277  of  184  N.  Y.,  page  19  of  77  N.  E.,  further  says: 

*'It  is  well  settled  that  while  imported  goods  are  in  the  hands  of  the  importer 
in  the  original  pa<±ages  they  are  not  subject  to  taxation  by  the  state,  nor  can 
any  tax  be  imposed  upon  their  sale  by  way  of  a  license,  tax,  or  percentage  on 
the  price  for  which  they  may  be  sold ;  bat,  though  no  tax  can  be  imposed  ei* 
ther  on  the  goods  IhemselTes  or  their  sale,  we  find  no  authority  for  the  pro^^ 
sition  that  the  proceeds  of  the  sales  have  a  similar  immunity  from  taxation." 

I  am  therefore  of  the  opinion  that  the  Court  of  Appeals  intended 
to  hold,  not  only  that  bills  receivable,  but  open  accounts,  were  sub- 
ject to  taxation. 

Writ  dismissed. 


JOHNSTON   V.    SIMPSON   CRAWFORD   CX). 

(Supreme  Oourt,  Appellate  Term.     March  5,  1909.) 

L  Pleadino  (1 121*)— Answer— Denials. 

Under  Oode  C^v.  Proc.  |  500,  a  denial  in  an  answer  of  any  knowledge 
or  information  sufficient  to  form  a  belief  is  a  proper  and  sufficient  form 
of  controTerting  a  material  aUegation  of  the  complaint 

[Ed.  Nota— For  other  cases,  see  Pleading,  Gent  Dig.  ^  245 ;  Dec.  Dig.  i 
121.*1 

2.  PxjBLADnro  (I  858*)— Fbivolous  Pleading— Remedy. 

There  is  no  provision  for  "striking  out"  a  defense  as  'frivolous" ;  Code 
Civ*  Proc  I  537,  providing  only  for  a  Judgment  thereon. 

[Ed.  Notew — ^For  other  cases,  see  Pleading,  Cent  Dig.  |  1097 ;  Dec.  Dig. 
I35&*] 

*For  otlMT  CUM  ■«•  Min«  t<9lo  it  I  vmaam  In  Dm.  *  Am.  Dlgi.  1M7  to  teU,  it  Rep'r  Indexes 
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3.  PucADnre  (|  358*)~FBiTOLon8  PuEADtHa— Bshedt. 

Plalntiir,  wboBe  motion  is  f onnded  on  matters  In  an  answer  being  "friv- 
olous/' cannot  invoke  the  provisions  of  Code  Qv.  Proc.  S  S^  which  are 
only  for  striking  a  "sham"  answer  or  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ^  1097;  Dec.  Dig. 
i  358.*] 

4.  Pleading  (|  98*)— Answeb— Inconsistent  Defenses. 

Under  Code  Olv.  Proc.  i  507.  allowing  as  many  defenses  in  the  answer 
as  defendant  has,  he  may  pot  his  defense  on  distinct  and  even  inconsistent 
grounds. 

[Ed.  Note.-*-For  other  cases,  see  Pleading,  Cent  Dig.  i  189;  Dec  Dig. 
8  9S.*] 

6.  Pleading  (§  364*)— Motion  to  Strike— Ibbelev ant  Maiteb—**Irbelevant.'* 
The  answer,  in  an  action  fbr  injury  to  one  while  in  defendant's  employ, 
raising  the  question  of  the  employment  by  defendant  of  such  person,  a  ma- 
terial allegation  of  the  complaint,  is  not  "irrelevant,"  within  Code  Civ. 
Proc.  S  545,  allowing  the  striking  out  of  irrelevant  matter  in  a  pleading. 

[Edl  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  |  1156;  Dec.  Dig. 
S364.* 
For  other  definitions,  see  Words  and  Phrases,  voL  4»  pp.  3771-8772.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Thomas  Johnston  against  the  Simpson  Crawford  Com- 
pany.   From  an  adverse  order,  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Ralph  W.  Botham,  for  appellant. 
Robert  H.  Ernest,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  action  is  brought  to  recover  $2,000, 
under  the  employer's  liability  act  (Laws  1902,  p.  1748,  c.  600),  for 
loss  of  services  and  medical  attendance  resulting  from  injury  to 
plaintiff's  infant  son,  while  in  defendant's  employ,  through  the  alleged 
negligence  of  defendant.  In  paragraph  3  of  the  complaint  plaintiff 
alleges  that : 

"Upon  information  and  belief,  on  or  about  the  17th  day  of  April,  1908,  the 
said  William  Johnston  [plaintiff's  said  son]  was  in  the  employ  of  the  defend- 
ant as  a  delivery  boy ;  his  chief  or  principal  duties  being  to  assist  the  driver 
of  one  of  defendant's  wagons  in  the  delivery  of  merchandise  to  defendant's 
customers." 

In  the  answer  the  defendant  "denies  that  it  has  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  each  and  every  allegation" 
contained  in  this  paragraph  of  the  complaint.  Plaintiff  made  a  mo- 
tion for  an  order  striking  out  from  the  answer  this  denial,  on  the 
ground  that  it  is  "irrelevant,  redundant,  frivolous,  and  raises  no  is- 
sue." The  motion  was  granted,  and  defendant  appeals  from  the  or- 
der entered  thereon. 

Section  538  of  the  Code  provides  that: 

"A  sham  answer  or  a  sham  defense  may  be  stricken  out  by  the  court,  on 
motion,  and  upon  such  terms  as  the  court  deems  just." 

Section  545  provides  that : 

"Irrelevant,  redundant  or  scandalous  matter,  contained  in  a  pleading,  may 
be  stricken  out  upon  the  motion  of  a  person  aggrieved  thereby." 

*For  oUier  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Section  537  provides  that: 

"If  a  demurrer^  answer  or  r^ly  la  frivolous,  the  party  prejudiced  thereby, 
npou  a  previous  notice  to  the  adverse  party,  of  not  less  than  five  days,  may  ap- 
ply to  the  court,  or  to  a  judge  of  the  court,  for  Judgment  thereon,  and  Judgment 
may  be  given  accordingly." 

Section  500  provides  that: 

*rrhe  answer  of  the  defendant  must  contain  (1)  a  general  qr  specific  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the  defendant, 
or  of  any  knowledge  or  Information  thereof  sufficient  to  form  a  belief ;  and  (2) 
a  statement  of  any  new  matter,  constituting  a  defense  or  counterclaim,  In 
ordinary  and  concise  language,  without  repetition." 

It  will  be  seen,  therefore,  from  the  above-quoted  sections  of  the 
Code,  that  a  denial  in  the  answer  of  any  knowledge  or  information 
sufficient  to  form  a  belief  is  a  proper  and  sufficient  form  of  contro- 
verting a  material  allegation  of  the  complaint.  It'  will  also  be  observ- 
ed that  there  is  no  provision  for  "striking  out"  a  defense  as  "frivo- 
lous," as  the  statute  provides  for  a  judgment  thereon  only.  Further- 
more, as  the  motion  was  not  founded  on  a  claim  of  the  defense  being 
"sham,"  plaintiff  cannot  invoke  the  provisions  of  section  538  of  the 
Code,  above  quoted.  It  must,  therefore,  be  concluded  that  this  motion 
was  made  under  section  545  alone,  and  on  the  sole  ground  of  ir- 
relevancy and  redundancy,  as  there  is  no  claim  that  the  defense  is 
scandalous. 

Section  507  of  the  Code  provides  that : 

"A  defendant  may  set  forth  In  his  answer  as  many  defenses  or  counter- 
claims, or  both,  as  he  has." 

And  he  may  put  his  defense  upon  distinct  and  even  inconsistent 
grounds.  Goodwin  v.  Wertheimer,  99  N.  Y.  149,  1  N.  E.  404 ;  Bruce 
V.  Burr,  67  N.  Y.  237;  Woods  v.  Reiss,  78  Hun,  78,  29  N.  Y.  Supp. 
263.  A  perusal  of  the  answer  in  the  case  at  bar  fails  to  show  redun- 
dancy in  the  defense  in  question,  and  it  can  hardly  be  termed  irrele- 
vant, as  it  raises  the  question  of  the  employment  by  defendant  of 
plaintiff's  said  son,  which  is  a  material  allegation  of  the  complaint. 
Had  plaintiff  based  his  motion  on  the  ground  that  the  defense  was 
sham,  under  section  538  of  the  Code,  or  had  he  moved,  under  section 
537  of  the  Code,  for  judgment  on  the  ground  of  frivolity,  other  ques- 
tions would  have  been  raised,  which  it  is  unnecessary  to  discuss  here, 
as  the  order  striking  out  the  defense  cannot  be  sustained  on  the 
ground  specified  in  the  motion. 

The  order  is  reversed,  with  $10  costs  and  disbursements.  All  con- 
cur. 


SWING  V.  KAUFMAN  et  al. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  IlfBTmANCE  (i  112*)— AOBNOT— RaTIFIOATION. 

Where  Insured  accepted  for  return  of  unearned  premium  the  check  of 
a  person  assuming  to  act  as  his  agent,  such  agency  was  ratified. 
[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec.  Dig.  i  112.*] 
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2.  IN8T7BANCX  (|  09^)— MUTUAL  OOICPANZIS— DUflOLUnOIT— LULBIUTT  OT  MeM- 

BBB8. 

The  acceptance  of  a  policy  of  Insurance  issned  by  a  mutual  company 
organized  under  the  laws  of  Ohio  makes  insured  a  member  of  the  com- 
pany, and  he  is  concluded  by  the  proceedings  in  that  state  dissolving  the 
company  and  fixing  the  liabilities  of  the  members. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec  Dig.  i  68.*] 

3.  CouBTS  (§  188*)— MuNiciPiX  Court  of  New  Yobk— JuBisoionozf. 

Under  the  direct  provisions  of  Municipal  Court  Act  (Laws  190%  p. 
1488,  c  580)  I  1,  subd.  6y  that  court  has  no  Jurisdiction  of  an  action  on  a 
judgment  of  a  court  of  record. 

[Ed.  Note. — ^Tor  other  cases,  see  Courts,  Dec.  Dig.  i  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  James  B.  Swing,  as  trustee  of  the  creditors  and  stock- 
holders of  the  Union  Mutual  Fire  Insurance  G^mpany  of .  Cincinnati, 
against  Charles  Kaufman  and  William  Strauss.  From  a  judgment  for 
plaintiff  for  $103.66,  defendants  appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
T^ON,  JJ. 

S.  A.  Lowenstein,  for  appellants. 
Baggott  &  Ryall,  for  respondent 

DAYTON,  J.  Plaintiff,  as  trustee  for  the  creditors  and  stockhold- 
-ers  of  an  insolvent  mutual  fire  insurance  company  of  Ohio,  sued  to  re- 
cover $64.91  and  interest  from  June  11, 1901,  as  the  proper  assessment 
for  which  the  firm  of  Kaufman  &  Strauss  became  liable  under  a  de* 
•cree  of  the  Supreme  Court  of  Ohio,  dated  December  18,  1891,  dis- 
solving said  corporation  and  appointing  plaintiff  trustee;  said  assess- 
ment being  the  just  proportion  of  said  firm  for  the  losses  and  expens- 
es of  said  company  during  the  period  that  said  firm  held  its  policy  up- 
on their  property,  to  wit,  $3,000,  from  April  17,  1890,  to  August  8, 
1890 — four  months.  The  annual  premium  was  $43.50.  The  statutes 
of  Ohio  provide  that  every  insured  person  in  a  mutuai  company  be- 
<:omes  a  member  thereof  during  the  period  of  insurance  and  bound  to 
pay  for  accruing  losses  and  expenses  ''in  proportion  to  the  original 
amount  of  his  deposit  note  or  contingent  liability.**  It  is  claimed  that 
this  statute,  followed  by  said  judgment,  entitled  plaintiff  to  recover 
notwithstanding  the  fact  that  Kauftnan  &  Strauss  were  not  eo  nomine 
parties  by  service  or  otherwise  to  the  insolvency  proceedings. 

The  complaint  alleged  that  policy  4,358  was  issued  to  and  accepted 
l)y  said  firm.  The  evidence  is  that  William  Strauss  died  in  1888,  two 
years  before  the  alleged  policy  was  issued.  The  policy  is  stamped  as 
follows:  "This  policy  has  been  legally  effected  by  L.  Joseph,  licensed 
insurance  agent,  39  Broad  street,  N.  Y." — and  expired  by  its  terms 
May  1,  1901.  It  was  undisputed  that  "Mr.  Joseph"  sent  his  check, 
-$36.16,  for  the  net  premium  on  June  27,  1890,  and  that  on  August  7, 
1890,  returned  the  policy  for  cancellation  and  requested  that  the  re- 
turn premium  be  sent  to  him.  The  company  shortly  thereafter  for- 
warded the  return  premium,  $20.88,  to  L.  Joseph,  who  signed  there- 
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for  as  follows:  ''Kaufman  &  Strauss,  per  L.  Joseph.**  The  testimony 
was  that  "L."  Joseph  died  in  1888,  and  that  Solomon  Joseph,  his  son, 
succeeded  to  the  business,  and  (the  fair  inference  is)  continued  the 
name,  "L.  Joseph" ;  for  the  check  of  the  insurance  company  for  $20.88 
return  premium  was  deposited  by  Kaufman  &  Strauss  in  its  accotmt 
in  the  Chemical  National  Bank  about  August  24, 1890.  Thus  the  agen- 
cy of  **L.  Joseph"  in  the  issuance  of  the  policy  is  established  by  rati- 
fication. Plaintiff  proved  that  a  notice  of  the  assessment  claimed  (Ex- 
hibit 11)  was  duly  mailed  to  the  defendants  December  10,  1906,  with 
a  printed  address  on  the  envelope,  postage  prepaid,  and  was  not  re- 
turned. 

Appellant  urges  plaintiff's  failure  to  prove  insolvency  of  the  com- 
pany, the  amount  or  method  by  which  the  deficiency  was  arrived  at, 
die  failure  by  competent  evidence  to  show  his  appointment  as  receiv- 
er, and  the  decree  for  the  assessment;  also  that  plaintiff's  remedy  is 
provided  by  the  laws  of  Ohio  and  cannot  be  enforced  in  this  state. 
The  acceptance  of  the  policy  made  the  insured  members  of  the  com- 
pany with  all  the  obligations  thus  assumed,  and  they  were  concluded 
by  die  Ohio  proceedings,  which  resulted  in  its  adjudicated  dissolution 
and  their  liability  which  followed.  The  proof  was  sufficient  to  show 
the  regularity  of  those  proceedings  actually  and  presumptively.  The 
weight  of  authority  seems  to  hold  that  the  courts  of  record  of  this 
state  have  jurisdiction  to  enforce  this  claim. 

The  objection  that  the  Municipal  Court  is  without  jurisdiction  here- 
in is  well  founded.  The  respondent  argues  that  the  amount  claimed 
is  a  computation  sought  to  be  recovered  in  the  nature  of  an  account, 
and  not  a  personal  judgment.  The  difficulty,  however,  is  that  this  ob- 
ligation fixed  upon  the  defendants  was  by  the  adjudication  of  an  Ohio 
court  of  record,  after  consideration  of  proofs,  and  it  is  for  the  sum  so 
adjudicated  that  the  plaintiff  sues.  Section  1,  subd.  6,  of  the  Munici- 
pal Court  act  (I;raws  1902,  p.  1488,  c.  580),  expressly  prohibits  actions 
in  that  court  upon  judgments  of  a  court  of  record.  Mutt^  v.  Mut- 
tart  (Sup.)  93  N.  Y.  Supp.  468;  Weisel  v.  Old  Dominion  S.  S.  Co., 
99  App.  Div.  668,  91  N.  Y.  Supp.  140. 

The  judgment  must  therefore  be  reversed,  and  the  complaint  dis- 
missedf  with  costs.    All  concur. 


AUDLBY  v.  TOWNSEND  et  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    March  B»  1909.) 

L  Appea£  and  Esbob  (i  1201*)  —  Rxmand— Amendment  of  Pleading— Ck>NDX- 

nONS— OOSTB. 

Upon  remand  for  new  trial  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  the  complaint  could  only  be  amended  by  payment 
of  aU  ooflta  and  disbursements  before  the  date  of  the  amendment,  with 
costs  of  the  application. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  4682; 
Dec.  Dig.  I  1201.*] 
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2.  PUBADIiro  (I  236*)— AXEND^fENT— COUFLAIKT— OONTEACT  AcnONB. 

In  an  action  on  an  Indemnity  given  a  Wisconsin  sheriff  by  an  attorney 
representing  nonresident  creditors,  an  amendment  to  the  complaint  ally- 
ing that  under  the  Wisconsin  law  the  attorney  had  authority  to  indemnify 
the  sheriff  for  nonresident  clients  was  within  the  trial  court's  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Dec  Dig.  $  236.*] 

8.  CoBis  (I  234*)— Oi7  APPEAL— Ajtirmanoe  on  Modification. 

Where  the  appeal  was  from  the  entire  order  allowing  an  amendment  to 
the  complaint,  and  the  order  is  only  modified  on  appeal  by  requiring  the 
payment  of  additional  costs,  no  costs  will  be  allowed. 

[Ed.  Note. — ^For  other  cases,  see  Ck>sts,  Dec.  Dig.  |  234.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Henry  Audley  against  William  H.  Townsend  and  others. 
From  an  order  allowing  an  amendment  to  the  complaint,  defendants 
appeal.    Affirmed,  as  modified. 

See,  also,  126  App.  Div.  431,  110  N.  Y.  Supp.  575. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

M.  S.  Guiterman,  for  appellants. 
Thomas  H.  Rothwell,  for  respondent. 

HIRSCHBERG,  P.  J.  This  action  is  brought  by  the  assignee  of  a 
sheriff  in  the  state  of  Wisconsin  for  the  breads  of  an  indemnity  given 
to  the  sheriff  orally  in  that  state  by  an  attorney  representing  the  de- 
fendants as  nonresident  creditors.  The  action  was  tried  on  December 
17,  1906,  and  resulted  in  a  judgment  in  favor  of  the  plaintiff.  The 
complaint  failed  to  allege  that  under  the  Wisconsin  law  the  attorney 
had  authority  to  indemnify  the  sheriff  for  nonresident  clients.  After 
verdict  and  motion  for  a  new  trial,  the  learned  trial  justice,  on  his  own 
motion,  directed  an  amendment  of  the  complaint  nunc  pro  tunc  by  the 
insertion  of  an  allegation  of  the  existence  of  such  a  law  in  that  state. 
On  appeal,  this  court  reversed  the  judgment  and  order  allowing  the 
amendment,  on  the  ground  that  the  original  complaint  did  not  state  a 
good  cause  of  action  and  that  the  granting  of  the  amendment  in  the 
manner  and  at  the  time  alleged  was  error.  Audley  v.  Townsend,  126 
App.  Div.  431,  110  N.  Y.  Supp.  575.  The  order  appealed  from  was 
granted  after  such  reversal,  and  permits  the  amendment,  but  imposes 
,as  terms  the  payment  of  $75  costs,  only,  by  the  plaintiff  to  the  defend- 
ants. 

The  rule  is  well  settled  that  in  the  circumstances  the  court  could  on- 
ly allow  the  amendment  by  the  imposition  as  terms  of  the  payment 
of  all  the  costs  and  disbursements  of  the  action  before  the  date  of  the 
granting  of  the  relief.  In  the  First  department  this  has  been  held  in 
McEntyre  v.  Tucker,  40  App.  Div.  444,  58  N.  Y.  Supp.  146 ;  Fox  v. 
Davidson,  40  App.  Div.  620,  58  N.  Y.  Supp.  147 ;  Rodgers  v.  Clement, 
58  App.  Div.  54,  68  N.  Y.  Supp.  594;  People  ex  rel.  McDonald  v. 
Clausen,  61  App.  Div.  184,  70  N.  Y.  Supp.  417;  Tradesmen's  Nat. 
Bank  v.  Curtis,  63  App.  Div.  14,  71  N.  Y.  Supp.  414;  Thilemann  v. 
Mayor  of  New  York,  71  App.  Div.  595,  76  N.  Y.  Supp.  132;  Lesser 
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?.  Gilbert  Mfg,  Co.,  72  App.  Div.  147,  75  N.  Y.  Supp.  486 ;  Wilson 
V.  Standard  Asphalt  Co.,  81  App.  Div.  102,  81  N.  Y.  Supp.  8;  Lind- 
Wad  V.  Lynde,  81  App.  Div.  603,  81  N.  Y.  Supp.  351 ;  Coyle  v.  David- 
son, 92  App.  Div.  322,  86  N.  Y.  Supp.  1089;  Kerrigan  v.  Peters,  108 
App.  Div.  292,  95  N.  Y.  Supp.  723 ;  Dunham  v.  Hastings  Pavement 
Co.,  109  App.  Div.  514,  96  N.  Y.  Supp.  313 ;  Palazzo  v.  Degnon-Mc- 
Lean  Con.  Co.,  115  App.  Div.  172,  100-  N.  Y.  Supp.  681 ;  Herbert  v. 
Dc  Murias,  115  App.  Div.  453,  101  N.  Y.  Supp.  381 ;  Ward  v.  Terry 
&  Tench  Con.  Co.,  118  App.  Div.  80, 102  N.  Y.  Supp.  1066.  The  same 
rule  was  laid  down  in  the  Third  department  in  the  case  of  Town  of 
Palatine  v.  Canajoharie  Water  Supply  Co.,  116  App.  Div.  630,  101 
N.  Y.  Supp.  810,  and  in  the  Fourth  department  in  Bates  v.  Salt 
Springs  Nat.  Bank,  43  App.  Div.  321,  60  N.  Y.  Supp.  313,  Northam 
V.  Dutchess  County  Mut.  Ins.  Co.,  94  App.  Div.  614,  88  N.  Y.  Supp. 
1110,  and  Wood  v.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  100  App. 
Div.  226,  91  N.  Y.  Supp.  788.  A  similar  rule  has  prevailed  in  this 
department,  and  was  enforced,  among  other  cases,  in  Meeks  v.  Meeks, 
79  App.  Div.  49,  79  N.  Y.  Supp.  718,  Bruns  v.  Brooklyn  Citizen,  98 
App.  Div.  316,  90  N.  Y.  Supp.  701,  and  Rosenberg  v.  Feiering,  124 
App.  Div.  522, 108  N.  Y.  Supp.  941.  We  think  the  amendment  in  this 
case  was  proper,  and  entirely  within  the  discretion  of  the  Special 
Term. 

The  order  should  be  modified,  by  requiring  as  a  condition  of  the 
amendment  that  the  plaintiff  pay  to  the  defendants  all  the  costs  and 
disbursements  of  the  action  antecedent  to  the  granting  of  the  applica- 
tion and  $10  costs  of  the  application ;  and,  as  the  appeal  is  from  the 
entire  order,  the  order,  as  modified,  should  be  afl&rmed,  without  costs. 
All  concur. 


QUIGG  T.  POST  &  McCORD. 
(Supreme  Court,  Appellate  Diylsion,  Second  Department    March  5,  1909.) 

L  Witnesses   (|  898*) — Cbedibujtt— Contbadiotion—Layino   Foundation. 

In  an  action  for  injuries  to  a  servant,  a  question,  asl^ed  of  defendant's 
Buperintendent  on  cross-examination,  whether  he  did  not  mal^e  a  state- 
ment for  the  defendant  or  an  Insurance  company,  was  proper  to  lay  a 
fonndatlon  to  contradict  the  witness  or  to  minimize  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  If  1267,  1274; 
Dec  Dig.  I  39a*] 

2.  Master  and  Sbbvant  (|  288*) — ^Injubieb  to  SEBVANT—ABSxncBD  Risk. 

In  an  action  for  Injuries  to  a  servant  by  falling  from  a  scaffold,  alleged 
to  have  been  due  to  the  master's  failure  to  furnish  material,  which  had 
been  asked  for  and  promised,  whether  plaintiff  assumed  the  risk  was  for 
the  Jury,  under  the  express  provisions  of  Employer's  Liability  Act  (Laws 
1902,  p.  1750,  c.  600)  |  8. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  1 1070; 
Dec.  Dig.  8  288.*) 

Appeal  from  Trial  Term,  Nassau  County. 

Action  for  personal  injuries  by  Joseph  Quigg  against  Post  &  Mc- 
Cord.    Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 
Argued  before   JENKS,  QAYNOR,  RICH,  and  MILLER,  JJ. 
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Charles  J.  Fay,  for  appellants. 

James  M.  Gray  (Joseph  E.  Owens,  on  the  brief),  for  respondent 

GAYNOR,  J.  The  denial  of  the  defendant's  motion  for  the  with- 
drawal of  a  juror  because  the  counsel  for  the  plaintiff  asked  the  de* 
fendant's  superintendent  on  cross-examination  whether  he  had  not 
made  a  statement  for  the  defendant  "or  an  insurance  company"  was 
not  error.  It  was  a  proper  question.  It  is  common  for  trial  judges 
to  hear  such  questions  asked  and  answered  in  the  affirmative,  and 
for  the  statement  to  the  insurance  company  to  be  then  called  for  and 
produced.  The  plaintiff  has  the  right  to  find  out  whether  the  witness 
has  made  a  statement  to  any  one,  and  to  use  it  if  he  can  to  contra- 
dict the  witness,  or  minimize  his  testimony.  Such  statements  are  in- 
variably got  of  -the  witnesses  by  the  insurance  company,  as  is  famil- 
iar to  all.  The  motion  of  defendant's  counsel  that  jurymen  will  find 
a  verdict  against  an  insured  defendant  when  they  should  or  would 
have  found  the  other  way  if  he  had  not  been  insured,  is  an  impeach- 
ment of  juries  Which  has  no  foundation.  Rinklin  v.  Acker,  125  App. 
Div.  244,  249,  109  N.  Y.  Supp.  126. 

There  was  no  error,  in  refusing  to  dismiss  on  the  ground  that  the 
plaintiff  assumed  the  risk.  The  workmen,  of  whom  the  plaintiff  was 
one,  had  to  make  shifts  and  changes  in  the  high  scaffold  on  which 
they  were  working  from  time  to  time — ^they  were  building  a  high  steel 
smokestack,  and  had  to  set  the  scaffold  higher  and  higher  as  it  went 
up — ^but  the  claim  of  the  plaintiff  was  that  sufficient  material  for  the 
scaffold  was  not  furnished,  and  that  that  was  the  cause  of  the  plaintiff's 
fall.  There  is  evidence  to  that  effect,  and  that  the  material  was  ask- 
ed for  and  promised.  Whether  the  plaintiff  was  negligent  in  contin- 
uing at  work  after  the  material  was  promised,  or  ^which  is  the  bet- 
ter way  of  saying  it)  assumed  the  risk,  was  for  the  jury  to  determine. 
Section  3  of  the  employer's  liability  act  (Laws  1902,  p.  1750,  c.  600) 
expressly  provides  so,  and  it  in  terms  applies  in  all  cases,  i.  e.,  even 
to  cases  in  which  the  notice  of  the  injury  provided  for  by  another 
section  of  that  act  was  not  given.  Rice  v.  Eureka  Paper  Co.,  174  N. 
Y.  397,  66  N.  E.  979,  62  L.  R.  A.  611,  95  Am.  St  Rep.  585.  On  ap- 
peal,  therefore,  the  question  is  one  of  weight  of  evidence  only. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    AU  concar. 


PLAUT  v.  STRAUB  et  ar. 

(Supreme  Ck>urt,  Appellate  I>iyi8lon«  Second  Department    Bfarch  5,  1900.) 

Bills  and  Notes  (§  527*) — ^PATiCEinv— Evidbnce. 

In  an  action  on  a  note,  evidence  held  insufficient  to  sustain  a  plea  of 
payment  on  the  part  of  the  indorser  by  the  giving  of  other  notes. 

TEd.  Note. — ^For  other  cases,  see  BUls  and  Notes,  Dec  Dig.  f  627.*] 
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Appeal  from  Municipal  Court  of  New  York. 

Action  by  Robert  Plaut  against  John  Straub  and  wife.  Judgment 
for  defendants,  and  plaintiff  appeals.    Reversed. 

The  action  was  on  a  promissory  note  for  $350,  the  defendant  John  Straub 
being  the  maker  and  the  defendant  Mina  Straub  the  endorser,  they  being  hus- 
band and  wife.  The  maker  pleaded  a  discharge  in  bankruptcy,  which  the 
plaintiff  admitted  to  be  good  on  the  trial,  and  thereupon  discontinued  against 
him.  The  endorser  pleaded  a  defense  of  payment  of  the  note  when  it  came 
due  by  giving  to  the  plaintiff  three  notes  made  by  the  husband  and  endorsed 
by  her,  and  dated  September  24,  1902,  viz.,  one  for  $150  payable  in  one  month, 
and  two  for  $100  each,  one  payable  in  two  and  the  other  in  three  months. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

William  A.  Schumacher,  for  appellant 
William  Drennan,  for  respondents. 

GAYNOR,  J.  The  note  sued  upon  was  concededly  given  to  the 
plaintiff  for  borrowed  money.  The  husband  testified  that  the  plaintiff 
drew  up  the  three  new  notes  in  his  house  and  handed  them  to  him  to 
sign  them  and  have  his  wife  endorse  them,  and  that  having  taken  them 
home  and  had  that  done  he  delivered  them  to  the  plaintiff.  Asked 
if  he  delivered  them  at  the  plaintiff's  house  he  answered,  "I  should 
not  wonder.  I  think  I  left  it  in  care  of  Mrs.  Plaut,"  the  plaintiff's 
wife.  His  wife  testified  that  she  endorsed  the  notes.  He  testified 
that  after  the  first  note,  i.  e.,  of  $150,  came  due  the  plaintiff  sued 
them  and  recovered  judgment  upon  it.  The  defendant  denied  that  he 
ever  received  the  three  notes,  or  asked  for  or  drew  them  up.  When 
the  judgment  roll  was  produced,  the  action  and  judgment  were  shown 
by  it  to  have  been  for  meat  sold  to  the  defendants  by  the  plaintiff  and 
not  for  the  note  of  $150.  The  plaintiff  testified  in  rebuttal  that  the  in- 
debtedness was  originally  $500,  for  which  the  defendants  gave  him  a 
note  as  maker  and  endorser;  that  they  paid  $100  thereon  jaid  gave 
another  note  for  $400,  on  which  they  paid  $50  and  gave  the  note  ih 
suit  of  $350.  This  the  husband  denied  absolutely ;  but  while  the  trial 
was  progressing  the  plaintiff  sent  a  messenger  to  his  house  for  these 
former  notes,  and  they  were  received  in  evidence.  The  husband's 
bankruptcy  schedule  of  debts  contained  no  note  or  notes  due  to  the 
plaintiff.  Still  judgment  was  given  for  the  defendant.  The  justice 
wrote  an  opinion  in  which  he  says,  "I  give  the  benefit  of  the  doubt 
upon  the  truth  of  this  controversy  to  the  defendant" — ^passing  over  the 
rule  that  the  burden  of  proof  was  on  the  defendant  to  make  out  her 
defence  of  payment,  and  that  if  she  left  it  in  doubt  that  was  against 
her  instead  of  a  benefit  to  be  given  her. 

The  judgment  should  be  reversed. 

Jndpaent  «<  the  Mmdcipal  Oonrt  reyersed,  and  a  new  trial  ovdered;  eosts 
to  abide  the  event   All  concur. 
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McMANUS  V.  CITT  OP  NEW  YORK  et  al. 
(Supreme  Oonrt,  Appellate  Term.    March  5,  1909.) 

1.  Municipal  Cobpobations  (§  751*)— Stbketb— Duty  to  Kebp  in  Safe  Condi- 

tion—Tobts  or  Contbactob'b  Sebvantb. 

Where  a  city  lets  the  repairing  or  constrnction  of  a  road  to  an  inde- 
pendent contractor,  the  city  remains  bound  to  keep  the  street  in  a  safe  con- 
dition ;  but  it  is  not  liable  for  tortious  acts  of  the  contractor's  servants 
which  result  in  injury  to  the  vehicle  of  one  using  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
1580;  Dec  Dig.  8  751.*] 

2.  Municipal  Cospobations  (S  821*)— Injttby  on  Stbekiv-Aotions— Question- 

fob  Juby. 

In  an  action  against  a  city  for  injuries  to  an  automobile  from  an  ob- 
struction in  a  street  upon  which  work  was  being  done  for  the  city  by  an 
Independent  contractor,  it  was  a  question  for  the  jury  whether  the  injury 
resulted  from  the  city's  negligence,  or  whether  it  was  the  result  of  tortious 
acts  of  the  contractor's  servants. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1752;  Dec.  Dig.  §821.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Nicholas  A.  McManus  against  the  City  of  New  York  and 
another.  From  a  judgment  of  dismissal  as  against  the  city,  and  an 
order  setting  aside  the  verdict  against  the  other  defendant,  pl^ntiff 
appeals.  Order  of  dismissal  reversed,  and  new  trial  ordered  as  to 
defendant  city;  order  setting  aside  verdict  reversed,  verdict  rein- 
stated, and  judgment  directed  against  the  other  defendant. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Edward  A.  Alexander,  for  appellant. 

Francis  K.  Pendleton  (Theodore  Connoly  and  Thomas  F.  Noonan, 
of  counsel),  for  respondent  City  of  New  York. 

Frank  V.  Johnson  (Harry  S.  Austin,  of  counsel),  for  respondent 
Rodgers. 

DAYTON,  J.  The  action  was  brought  to  recover  damages  for 
injuries  to  plaintiff's  automobile  on  the  night  of  August  16,  1907, 
while  the  same  was  being  driven  on  Clason  Point  Road,  in  the  bor- 
ough of  the  Bronx,  city  of  New  York.  The  complaint  alleges  in  sub- 
stance that  at  this  time  the  defendant  John  C.  Rodgers  was  engaged 
in  repairing  or  making  a  certain  road,  known  as  the  "Clason  Point 
Road,"  under  a  contract  with  the  defendant  the  city  of  New  York, 
and  that  this  road  is  a  public  highway,  and,  further,  that  by  tfie  neg- 
ligence of  the  defendants  the  said  road  was  in  an  improper  condition, 
in  that  a  certain  rock  or  rocks  projected  above  the  surface  and  made 
a  dangerous  obstruction,  and  that  the  work  was  not  properly  safe- 
guarded and  the  place  was  not  lighted,  so  that  passengers  might  be 
properly  warned,  whereby  plaintiff  was  damaged  as  above. 

It  seems  clear  from  the  record  that  the  plaintiff  abundantly  proved 

*For  oUier  cases  see  same  topic  ft  S  nxjmbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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a  prima  facie  case.  The  evidence  was  overwhelming  that  the  auto- 
mobile was  proceeding  in  a  proper  manner  and  at  a  slow  rate  of  speed 
on  a  road  where  it  had  a  perfect  right  to  proceed.  Neither  of  the 
defendants  offered  any  proof  whatsoever.  The  complaint,  at  the 
close  of  the  plaintiff's  case,  was  dismissed  as  to  the  defendant  the  city 
of  New  York,  upon  the  theory,  evidently,  that  the  work  was  being 
done  by  an  independent  contractor,  who  alone  could  be  held  liable. 
It  is  well  settled  that  the  city  is  at  all  times  responsible  for  the  safe 
condition  of  its  streets,  although  it  may  escape  liability  for  the  tor- 
tious acts  of  the  servants  of  a  contractor.  Deming  v.  Terminal  R. 
R.  Co.,  169  N.  Y.  1,  61  N.  E.  983,  88  Am.  St.  Rep.  521;  Corcoran  v. 
City  of  New  York,  188  N.  Y.  131,  80  N.  E.  660;  Storrs  v.  City  of 
Utica,  17  N.  Y,  104,  72  Am.  Dec,  437.  It  was  error,  therefore,  to 
take  the  case  from  the  jury,  since  it  was  for  them  to  determine  on  all 
the  facts  whether  such  a  condition  existed  as  should  properly  charge 
the  city  with  negligence  in  failure  to  light  this  highway  at  this  point, 
so  as  to  guard « passengers  against  this  obstruction,  which  plaintiff 
had  shown  to  exist  at  the  time  of  the  accident. 

As  to  the  defendant  Rodgers  the  case  went  to  the  jury,  who,  after 
a  charge  which  certainly  was  not  prejudicial  against  said  defendant, 
brought  in  a  verdict  of  $396,  the  amount  of  damage  conceded  to  have 
been  sustained  by  plaintiff,  in  his  favor.  This  verdict  upon  defend- 
ant's motion  was  the  next  day  set  aside  and  a  new  trial  ordered.  The 
learned  trial  court  assigned  no  reason  for  its  action.  We  cannot  find 
from  the  record  that  the  verdict  was  against  the  weight  of  evidence. 
It  seems  to  be  amply  justified  by  the  testimony  offered  on  behalf  of 
plaintiff.  Nor  are  there  exceptions  on  the  record  in  defendant  Rodg- 
ers' behalf  of  sufficient  importance  to  warrant  setting  aside  the  ver- 
dict, in  our  opinion. 

The  order  setting  aside  the  verdict  must  be  reversed,  the  verdict 
against  defendant  Rodgers  reinstated,  and  judgment  directed  against 
defendant  Rodgers. 

The  order  dismissing  the  complaint  as  to  the  defendant  the  city 
of  New  York  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

MacLEAN,  J.,  concurs.    GILDERSLEEVE,  P.  J.,  taking  no  part. 


D'UGO  V.  CIRENZA. 

(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  5,  1909.) 

OoifTEA<yTB  (S  819*)— Bbkaoh— EmoT. 

Where  a  building  contractor  abandons  his  work  without  Justification,  he 
cannot  recover  for  the  work  done. 

[Ed.  Note. — ^For  other  cases,  see  Oontracts,  Cent  Dig.  |  1494 ;  Dec.  Dig. 
1 319.«1 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  James  D'Ugo  against  Michele  Cirenza.    From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

*Vttr  othM"  mam  a—  Mun«  topic  ft  i  kumbbs  in  Dec  ft  Am.  Dlgi..l907  to  dftt«,  ft  Rep'r  IndezM 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  GAYNOR,  and  MILLER,  JJ. 

Henry  C.  Underbill,  for  appellant. 

GAYNOR,  J.  Tbe  plaintiff  agreed  to  turn  an  old  bam  into  a  house 
for  the  defendant  for  $700  according  to  certain  drawn  plans.  As  the 
work  progressed  he  got  $559.64  from  the  defendant,  viz.,  $175  in  cash 
and  the  balance  of  $374.64  by  payment  of  his  bills  for  material  by  the 
defendant.  This  left  only  $140.36  of  the  contract  price.  Concededly 
the  plaintiff  quit  before  the  contract  was  finished.  The  excuse  he  gives 
is  that  the  contract  (which  was  oral)  was  that  the  defendant  should 
pay  him  as  the  work  progressed  enough  to  pay  his  workmen  every 
week.  The  defendant  says  it  was  that  he  should  pay  one-half  when 
the  work  was  one-half  done,  and  the  balance  when  it  was  finished.  But 
whichever  is  correct,  the  defendant  had  paid  more  than  the  wages  of 
the  men,  and  the  plaintiff's  quitting  was  unjustifiable.  He  could  there- 
fore recover  nothing  on  the  contract.  He  put  in  a«  claim  for  extra 
work  for  $180.  The  Justice  does  not  seem  to  have  allowed  it,  but  if 
he  did  it  is  more  than  offset  by  the  cost  of  completing  after  the  plain- 
tiff quit,  which  was  at  least  $222.87.  And  yet  the  plaintiff  was  given 
a  judgment  for  $302.13.  This  was  obviously  arrived  at  by  crediting 
the  defendant  with  the  $175  cash  he  paid  the  plaintiflF  and  the  $222.87 
it  cost  him  to  complete,  and  deducting  the  total  from  the  contract  price 
of  $700,  which  leaves  $302.13;  thus  allowing  the  defendant  nothing 
for  the  $374.64  which  he  paid  on  the  plaintiff's  material  bills.  Judg- 
ment should  have  been  for  the  defendant. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reyersed,  and  new  trial  ordered;  costs  to 
abide  the  event.   All  concur. 


(62  Misc.  Rep.  466.) 

STANDARD  AUDIT  CO.  v.  ROBOTHAM. 

(Supreme  Court,  Appellate  Term.    March  6,  1909.) 

1,  Parties  (fi  71*)— Description— Repbesentativb  Oapaoitt. 

In  an  action  against  an  assignee  for  the  benefit  of  creditors,  In  order 
to  determine  whether  the  defendant  is  sued  in  his  representative  capacity, 
the  title,  allegations,  and  demand  are  to  be  considered  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent.  Dig.  |  113;  Dec  Dig.  { 
71.*] 

2.  AssionicBNTs  FOB  Benefit  of  Cbeditobs  (|  253*)— <^ontbacts  of  Assignee. 

An  assignee  for  the  benefit  of  creditors  cannot  bind  the  assigned  estate 
by  an  executory  contract  having  no  relation  to  the  obligation  of  the  as- 
signor; but  this  fact  does  not  prevent  his  incurring  a  personal  liability, 
where  another  has  acted  on  the  faith  of  the  promise. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  S  796;  Dec.  Dig.  |  253.*] 

8.  Assignments  fob  Benefit  of  Cbeditobs  (|  256*)  —  Pboteotion  of  Estate-* 
autuobitt  of  assignee. 

If,  when  an  assignee  Is  without  funds,  necessity  arises  for  expenditures 
to  protect  the  estate  from  spoliation,  he  may  either  make  th^  hims^, 

*For  other  cmm  see  utms  topic  ft  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indeim 
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trastlng  to  being  allowed  for  them  In  the  passing  of  his  accounts,  or  he 
may  resort  to  the  court  for  authority  to  engage  others  to  do  it  upon  the 
credit  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  f  796 ;  Dec.  Dig.  |  256.*] 
4.  Assignments  tob  Benefit  of  Cbbditoibs  (|  402*)  —  Aocountino— Operation 

AND  ESFRCT— DiSCHABOE  OF  CULIHS. 

Piainttir  sued  an  assignee  for  benefit  of  creditors  for  serrices  in  ren- 
dering a  statement  of  the  account  of  his  assignor.  The  assignee  answered 
that  he  notified  plaintiff  of  the  settlement  of  his  accounts  and  requested 
that  plaintiff  present  the  account  to  be  settled,  and  alleged  that  the  judg- 
ment settling  his  account  discharged  him  from  liabUity.  Held,  that  the 
answer  was  demurrable,  since  it  was  not  shown  that  he  did  not  incur  the 
debt  as  individual,  in  which  case  his  discharge  would  be  no  defense,  or 
that  the  contract  was  one  which  bound  the  assigned  estate. 

[Bd.  Note. — ^For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  f  1179 ;  Dec.  Dig.  |  402.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Standard  Audit  Company  against  William  H.  Ro- 
botham  for  services.  From  a  judgment  sustaining  a  demurrer  to  de- 
fendant's defense,  defendant  appeals.    Affirmed,  with  leave  to  amend. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN,  and 
DAYTON,  JJ. 

Gordon  S.  P.  Kleeberg,  for  appellant 
Morris  &  Plante,  for  respondent. 

MacLEAN,  J.  "In  order  to  determine  whether  the  defendants  are 
sued  in  their  representative  capacity,  the  title,  allegations,  and  demand 
arc  to  be  considered  as  a  whole"  (Williamson  v.  Stevens,  84  App.  Div. 
518,  524,  82  N.  Y.  Supp.  1047,  1051) ;  and^  so  considering,  it  is  ap- 
parent that  the  plaintiff  declares  against  the  defendant,  as  an  individu- 
al, for  work,  labor,  and  services  performed  at  his  special  instance  and 
request.  To  the  last  separate  defense  of  the  defendant  the  plaintiff 
demurs  on  the  ground  that  it  is  insufficient  in  law ;  and  so  it  is,  and 
so  it  has  been  adjudged  by  the  court  below.  Claiming  in  that  defense 
that  the  plaintiff  was  employed  by  him,  in  his  capacity  as  assignee' un-- 
der  a  general  assignment  for  the  benefit  of  creditors,  executed  and  fil- 
ed by  Albert  H.  Gross  and  Philip  Kleeberg,  copartners,  to  furnish  him 
information  concerning  entries  in  the  books  of  account  of  said  firm, 
and  to  furnish  schedules  for  presentation  to  the  Supreme  Court  on 
his  accounting,  and  that  he  notified  the  plaintiff  of  the  proce.edings  for 
his  discharge,  requesting  it  to  present  any  claim  which  it  might  have 
against  the  defendant  for  said  services,  and  alleging  that  by  judgment 
rendered  therein  he  had  been  fully  discharged  from  all  claims  and  ob- 
ligations therefor,  he  interposes  no  legal  defense  to  the  claim  of  the 
plaintiff.  "True,  he  says  that  what  he  did  he  did  as  assignee ;  but  this  is 
not  conclusive  as  a  legal  construction  of  what  he  did,  or  in  what  ca- 
pacity he  acted.  As  assignee  he  could  not  bind  the  assigned  estate 
by  an  executory  contract,  having  no  relation  to  the  obligations  of  the 
assignor.  Schmittler  v.  Simon,  101  N..Y.  564,  6  N.  E.  452,  54  Am. 
Rep.  737.    But  this  fact  does  not  prevent  his  incurring  a  personal  lia- 

'V»r  oUier  cum  ■••  aamm  topie  IE  8  huubmr  in  Dec.  ft  Am.  Diet.  1907  to  date,  ft  Rep*r  Zndezee 
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bility  where  another  has  acted  upon  the  faith  of  his  promise"  (Roozen 
V.  Clonin,  13  App.  Div.  190,  194,  43  N.  Y.  Supp.  395),  because  "the 
assignee  derives  all  his  power  from  the  assignment,  which  is  both  the 
guide  and  measure  of  his  duty.  Beyond  that,  or  outside  of  its  terms, 
he  is  powerless  and  without  authority."  In  the  Matter  of  Lewis,  81 
N.  Y.  421,  424. 

If  without  funds  necessity  arises  for  expenditures  to  protect  the  es- 
tate from  spoliation,  he  may  either  make  them  himself,  trusting  to  be- 
ing allowed  for  them  in  the  passing  of  his  accounts,  or  he  may  resort 
to  the  court  for  authority  to  engage  others  to  do  it  upon  the  credit  of 
the  fund.  The  defendant,  however,  by  his  pleading  has  not  brought 
himself  within  such  exception,  and  it  may  not  be  presumed  in  his  be-^ 
half.  The  interlocutory  judgment,  sustaining  the  demurrer  of  the 
plaintiflF  to  said  defense  of  the  defendant,  must  therefore  be  affirmed. 

Interlocutory  judgment  affirmed,  with  costs ;  with  leave  to  defend- 
ant to  serve  an  amended  answer,  upon  payment  of  the  costs  in  this 
court  and  in  the  court  below,  within  six  days.    All  concur. 


DOWLING  T.   MILLBR-KENDIG   REAL  ESTATE  00. 
(Supreme  Court,  AppeUate  Term.    March  5,  1909.) 

1.  Dyidsnoe  d  400*)— Extrinsic  Evidence— Contbact  for  Saub  of  Land. 

Where  a  contract  for  the  sale  of  city  lots  is  based  on  a  map  which  shows 
the  depth  of  the  lots  as  71  feet,  the  purchaser,  in  a  suit  to  recover  the 
money  paid,  cannot  show  that  It  was  represented  that  the  lots  were  100 
feet  deep. 

[Ed.  Note. — ^For  other  cases^  see  Evidence,  Gent  Dig.  |  1780;  Dec.  Dig. 
S  400.*] 
%,  Vendor  and  Purohasbr  (§  110*)— Oontbacts— Stipulations— Breach. 

Under  a  contract  for  the  sale  of  a  city  lot,  in  which  the  vendor  stipip 
lates  to  build  granolithic  sidewalks,  the  purchaser  two  years  thereafter 
may  not  rescind  the  contract  and  recover  his  money  back  because  the  walks 
have  not  becoi  built,  where  the  lot  sold  was  only  one  of  many  comprising 
a  single  enterprise,  and  the  stipulation  manifestly  referred  to  the  whole 
'enterprise. 

[Ed.  Note. — ^Tor  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  1 196 ; 
Dec.  Dig.  S  llO.*) 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District    . 

Action  by  John  C.  Dowling  against  the  Miller-Kendig  Real  Estate 
Company  to  recover  installments  paid  for  land.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  a  new  trial  ordered. 

.Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Henry  P.  Molloy,  for  appellant. 

Jacob  Friedman,  for  respondent 

PER  CURIAM.  Plaintiff  purchased  three  lots  at  Hempstead,  L.  I., 
April  28, 1906,  for  $575,  agreeing  to  pay  $67,50  cash  and  $10  monthly, 

•Fo<*  oihn  oases  sss  same  topio  Ik  i  mttmbxb  In  Deo.  ft  Am.  Pigs.  1907  to  date,  A  Rep'r  Indexes 
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and  4  per  cent,  per  annum  on  unpaid  balances,  together  with  taxes 
and  assessments.  Plaintiff's  pa3rments  up  to  February  28,  1908,  ag- 
gregated $287.21,  which  he  seeks. to  recover  on  the  ground  that  the 
lots  were  substantially  deficient  in  depth  and  that  a  granolithic  side- 
walk was  not  laid  in  front  of  his  premises,  by  reason  of  which  the 
lots  were  unsalable.  Defendant  counterclaimed  the  plaintiff's  failure 
to  make  monthly  payments  since  March  28,  1908,  and  demanded  for- 
feit of  the  payments  made  under  the# terms  of  the  agreement.  Judg- 
ment was  rendered  for  plaintiff  for  $332.47. 

The  contract  provided  that  defendant  should  grade  all  streets,  plant 
suitable  shade  trees,  and  lay  granolithic  sidewalks  in  front  of  each 
lot.  No  time  for  so  doing  was  specified,  but  this  work  has  not  been 
begun.  The  map  referred  to  in  the  agreements  shows  the  lots  in 
question  to  average  about  71  feet  in  depth.  Assuming  the  jurisdic- 
tion of  the  Municipal  Court  to  dispose  of  this  issue,  it  seems  to  me 
that  plaintiff  cannot  succeed  in  attempting  to  show  th?tt  the  lots  were 
represented  to  him  to  be  100  feet  in  depth,  for  the  reagon  that  his 
contract  is  based  in  that  particular  upon  the  map.  Raintiff  is  not  en- 
titled to  a  deed  until  he  has  made  all  his  payments,  and  as  no  time 
was  mentioned  for  the  construction  of  a  sidewalk  in  front  of  his  lots 
it  would  seem  reasonable  that  he  may  not  now  refuse  to  perform  his 
obligation.  This  enterprise  shows  many  hundreds  of  lots  facing  on 
many  streets.  A  purchaser  in  these  circumstances  should  realize  that 
such  a  clause  related  to  the  enterprise  generally.  To  say  arbitrarily 
that  defendant  must  at  once,  or  within  two  years,  place  these  side- 
walks in  front  of  the  lots  of  each  purchaser,  or  return  the  purchase 
price  paid  on  account,  would  result  in  a  construction  of  the  contract 
not  jointly  contemplated  by  the  parties. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

MacLEAN,  J.  I  dissent,  agreeing  with  the  observations  of  the 
learned  trial  justice,  excepting  his  imputation  of  good  faith  to  the 
defendant,  whose  agents,  I  would  find,  got  the  plaintiff's  money  for 
inaccessible  property  by  equivocating,  misrepresenting  the  facts,  and 
repressing  the  truth. 


ENOERS  ▼.  BROOKLYN  UNION  ELBVATEJD  R.  CX). 
(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1900.) 

1.  STBXET  RAILBOADS  (§  112*)— INJUBT  AT  CbOSSINO— BXTBDEN  OF  PROOF. 

In  an  action  against  a  street  railroad  company  for  Injury  received  In 
a  street  crossing  collision,  the  burden  was  on  plaintiff  to  show  that  he  ex- 
ercised due  care  to  avoid  the  accident. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  |  228 ;  Dec. 
Dig.  S  112.*] 

2,  Stbeet  Rahaoads  (|  99*)— Cbossinob— Cabs  Reqitiiibd  of  Dbivbbs. 

If  a  driver's  view  of  a  street  railway  track  which  he  was  approaching 
was  obscured  at  places,  he  was  required  to  exercise  greater  care  to  see  at 
other  places,  and  if  his  view  was  obscured  at  all  points  he  was  bound  to 
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listen  more  intently ;  that  he  stopped,  looked,  and  listened  half  a  block  be- 
fore reaching  the  crossing  showing  insuffldent  care. 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads,  Cent  Dig.  i  215;  Dec 
Dig.  I  99.*] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Hugo  Enders  against  the  Brooklyn  Union  Elevated  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed.  • 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILIvER,  JJ. 

Francis  R.  Stoddard,  Jr.,  for  appellant 

Harry  C.  Underbill,  for  respondent. 

MILLER,  J.  The  defendant's  tracks  cross  Prospect  street,  in  the 
borough  of  Queens,  at  grade.  The  plaintiff  was  driving  a  horse,  hitch- 
ed to  a  covered  milk  wagon,  along  Prospect  street,  and,  on  attempting 
to  cross  said  tracks,  was  struck  by  one  of  the  defendant's  trains,  con- 
sisting of  a  motor  and  three  or  four  passenger  cars.  The  horse  was 
killed. 

The  plaintiflF  testified  that  he  stopped  in  the  middle  of  the  block  be- 
fore reaching  the  defendant's  tracks,  and  looked  and  listened  for  a 
train.  Not  hearing  or  seeing  an3rthing,  he  then  proceeded  to  drive  on  a 
walk  to  where  the  accident  occurred,  without,  so  far  as  appears,  pay- 
ing any  further  heed  to  discover  the  approach  of  a  train.  There  is 
evidence  tending  to  show  that  no  signal  was  given  of  the  approach  of 
the  train,  and  that,  at  some  places,  the  plaintiff's  view  of  the  track  in 
the  direction  from  which  the  train  came,  was  obstructed  by  buildings ; 
but  it  does  not  appear  precisely  where  and  to  what  extent  the  view 
was  thus  obstructed,  nor  does  it  appear  whether  it  was  obstructed  at 
the  place  where  the  plaintiff  says  he  stopped  and  looked. 

The  burden  was  on  the  plaintiff  affirmatively  to  show  the  exercise 
of  due  care  on  his  own  part.  Proof  that  he  looked  in  the  middle  of 
the  block  before  reaching  the  crossing,  and  then  proceeded  without 
taking  further  heed,  fails  to  satisfy  this  rule.  If  the  view  of  the  track 
was  obscured  at  some  places,  he  was  required  to  exercise  greater  care 
to  see  at  other  places.  If  the  view  was  obscured  at  all  points,  he  had  to 
listen  more  intently.  It  does  not  suffice  that  the  plaintiflF  looked  and 
listened  at  a  given  point  He  should  have  looked  to  see.  The  plain- 
tiff was  familiar  with  that  crossing. 

The  judgment  is  reversed. 

Judgment  of  the  Municipal  Ck>art  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event    All  concur. 
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ZnCKERMAN  T.   WITKOWSKI. 
(Supreme  Court,  Appellate  Tenn.    March  S»  1900.) 

h  DisMissAii  AND  Nonsuit  (§  10*)— Right  to  Dismiss— CJountebolaoc. 

Tbe  court  in  Its  discretion  may  deny  a  motion  to  discontinue  on  pay- 
ment of  costs,  whore  a  counterclaim  has  been  interposed. 

[Ed.  Note.->For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  I  34 ; 
Dec  Dig.  f  10.«] 
2l  DisiassAi.  AND  Nonsuit  (8  19*)— Right  to  Dismiss— Abuse  op  DiscfBEriON. 

Plaintiff  sued  for  breach  of  a  contract  to  purchase  800  gross  boxes 
'Itadium  Com  Cure"  each  year  for  10  years,  commencing  September  25, 
1906^  at  $10  per  gross  boxes,  claiming  $1,730  damages  for  defendant's  fail- 
ure to  purchase  the  required  amount  during  the  year  ending  September 
26, 1907.  Defendant  answei-ed,  alleging  a  breach  of  warranty  and  counter- 
claiming  for  $41,000  damages  from  plaintiff's  breach  of  contract  and  war- 
ranty. Plaintiff  applied  to  dismiss  in  order  to  bring  another  action  in 
the  Supreme  Court  on  the  same  cause  for  $35,000  damages,  claiming  that 
he.  sued  originally  for  one  year  only  becadse  of  bad  advice  of  his  former 
counsel,  and  desired  to  sue  for  damages  for  the  entire  10  years,  because 
if  he  recovered  in  the  present  action,  the  judgment  would  probably  bar 
any  recovery  in  another  suit  on  the  same  cause  of  action.  Held  that,  since 
defoidant  would  suffer  no  particular  hardship  from  the  granting  of  the 
motion,  a  denial  thereof  was  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and  Nonsuit,  Dec  Dig.  i  19.*] 

Appeal  from  Citv  Court  of  New  York. 

Action  by  Joseph  Zuckerman  against  Ignatz  Witkowski.  From  an 
order  of  the  New  York  City  Court,  denying  plaintiff's  motion  to  dis- 
continue the  action,  he  appeals.    Reversed.    Motion  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

Stroock  &  Stroock  (S.  M.  Stroock  and  H.  L.  Moses,  of  counsel), 
for  appellant. 
David  W.  Rockmore,  for  respondent. 

PER  CURIAM.  The  action  is  for  a  breach  of  a  contract,  under 
which  plaintiff  was  to  sell  to  defendant  800  ^ross  boxes  of  "Radium 
Com  Cure"  each  year  for  ten  years,  commencing  September  26,  1906, 
at  $10  per  gross  boxes.  Plaintiff  claims  that  defendant  did  not  pur- 
chase the  niunber  of  boxes  required  by  the  contract  during  the  year 
ending  September  26,  1907,  and  plaintiff  sues  for  $1,730  damages. 
Defendant  claims  that  plaintiff  sold  inferior  and  poisonous  stuff,  in 
violation  of  the  terms  of  the  contract,  and  not  as  represented  and  war- 
ranted, and  defendant  demands  that  the  complaint  be  dismissed,  and 
counterclaims  $41,000  damages  arising  from  plaintiff's  breach  of  con- 
tract and  warranty.  Plaintiff  in  his  reply  denies  the  counterclaim. 
The  case  was  noticed  for  trial  and  placed  upon  the  calendar  for  April, 
1908,  and  subsequently  plaintiff  made  a  motion  to  place  the  case  on 
the  short-cause  calendar,  which  motion  was  denied.  The  defendant, 
in  response  to  plaintiff's  demand,  served  a  long  bill  of  particulars  of 
his  counterclaim.  Plaintiff  thereafter  made  a  motion  to  discontinue 
the  action  on  payment  of  costs.  This  motion  was  denied,  and  plaintiff 
appeals  from  the  order  denying  said  motion. 
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Where  a  counterclaim  has  been  interposed,  plaintiff  has  no  absolute 
right  to  discontinue  on  payment  of  costs,  and  the  court  may  in  its  dis- 
cretion deny  the  same.  Plaintiff  desires  to  discontinue  because  he 
wants  to  bring  another  action  in  the  Supreme  Court  on  the  same 
cause  of  action  for  $35,000  damages.  He  claims  that  it  was  owing  en- 
tirely to  the  bad  advice  of  his  former  counsel,  in  which  he  trusted, 
that  he  brought  this  action  for  the  damages  for  the  first  year  only, 
instead  of  suing  for  the  damages  for  the  entire  ten  years,  and  his 
present  attorney  advises  him  that,  under  the  decisions  of  this  court 
and  of  the  Court  of  Appeals,  there  is  a  strong  probability  that,  in 
the  event  that  a  trial  be  had  in  this  case,  and  of  the  success  therein 
of  the  plaintiff,  the  judgment  so  recovered  would  be  a  bar  to  any 
further  recovery  by  plaintiff,  in  any  other  suit  on  the  same  cause  of 
action,  for  breach  of  the  contract  in  suit,  for  the  reason  that  the  con- 
tract is  an  entire  one,  and  plaintiff  should  seek  to  recover  all  the  dam- 
ages suffered  and  to  be  suffered  for  the  ten  years  of  the  contract, 
instead  of  the  damages  for  the  first  year  only.  Ijt  does  not  appear 
that  any  particular  hardship  would  result  to  defendant  from  a  grant- 
ing of  the  motion  to  discontinue  on  payment  of  costs,  as  defendant 
could  set  up  his  counterclaim  in  the  action  to  be  brought  in  the  Su- 
preme Court.  It  seems  to  us  that  the  motion  should  have  been) 
granted. 

Order  reversed,  and  motion  granted,  without  costs  of  this  appeal 
to  either  party. 


GROENING  V.  WOLFF. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department.    March  5,  1909.) 

1.  Appeal  and  Ebbob  (§  1012*)— Revhjw—Weight  of  Evidence. 

Where  the  evidence  is  8u<^  that  it  would  be  difficult  to  come  to  any 
other  condUBion  than  that  reached  by  the  trial  court,  its  judgment  can- 
not be  disturbed  as  being  against  the  weight  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  8990; 
Dec.  Dig.  §  1012.*] 

2.  NtrifiANOE  (I  28*)— Injunction— Notice  and  Oppobtunitt  to  Abate. 

Where  a  nuisance  sought  to  be  enjoined  was  called  to  defendant's  at- 
tention before  suit,  and  he  contended  he  was  not  causing  it,  and  the  case 
is  tried  on  that  theory,  and  he  is  shown  to  be  the  cause  of  the  injury,  there 
is  no  ground  to  hold  that  he  had  no  notice  of  the  nuisance  and  opportunity 
to  abate  it. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  f  59 ;  Dea  Dig.  f 
23.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Augusta  Groening  against  Peter  Wolff.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Henry  Weismann,  for  appellant. 

Max  E.  Lehman,  for  respondent. 
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WOODWARD,  J.  This  action  was  brought  to  restrain  the  defend- 
ant' from  maintaining  certain  toilets,  alleged  to  constitute  a  nuisance, 
in  that  the  percolating  sewage  entered  the  plaintiff's  cellar  through 
the  walls,  making  her  premises  unsanitary  and  destrojring  her  founda- 
tions. The  premises  owned  and  occupied  by  the  parties  are  adjacent, 
and  the-  toilets  are  contained  in  that  part  of  the  defendant's  premises 
immediately  adjoining  the  plaintiff's  wall. 

The  trial  resulted  in  a  judgment  restraining  the  defendant  from 
maintaining  the  toilets,  and  upon  this  appeal  the  principal  point  urged 
is  that  the  judgment  is  against  the  weight  of  evidence.  We  have  ex- 
amined the  record,  but  fail  to  discover  merit  in  the  defendant's  con- 
tention. The  evidence  is  such  that  it  would  be  difficult  to  come  to 
any  other  conclusion  than  that  reached  by  the  learned  court.  There 
is  no  question  as  to  the  location  of  the  toilets,  and  the  evidence  pre- 
cludes the  idea  that  the  damages  unquestionably  sustained  by  the 
plaintiff  result  from  any  other  cause  than  that  alleged  in  the  com- 
plaint and  supported  by  the  testimony 

Equally  without  merit  is  the  contention  that  the  defendant  did  not 
have  notice  of  the  nuisance  and  an  opportunity  to  abate  it.  The  mat- 
ter was  called  to  his  attention  at  various  times,  but  appears  to  have 
been  met  with  the  same  contentions  which  were  made  on  the  trial, 
to  the  effect  that  the  defendant  was  not  causing  the  nuisance ;  and  now 
that  the  case  has  been  tried  upon  that  theory,  and  the  defendant  is 
shown  to  have  been  the  cause  of  the  plaintiff's  injury,  there  is  no 
ground  for  holding  that  there  was  any  lack  of  proper  notice. 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed  with  costs.    All  concur. 


NAYLOR  et  al.  r.  LORIMBRr^CHOLBS  CO. 

(Supreme  Court,  Appellate  Dtvlslon,  Second  Department    March  5,  1909.) 

Abatemeut  and  Revival  (f  7*)^Anothsb  Acnoiv  Pbndiho— Jitbisdiotional 
Defect. 

An  action  of  which  the  trial  court  had  no  jurlsdlcticm  does  not  bar  an- 
other action  between  the  same  parties. 

[Ed.  Note. — ^Tor  other  cases,  see  Abatement  and  Revival,  Dec.  Dig.  f  7.*] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  John  Naylor  and  another,  trading  as  Naylor  Bros.,  against 
the  Lcrimer-Scholes  Company.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Joseph  L.  Young,  for  appellant. 

Benjamin  Lesser,  for  respondents. 

WOODWARD,  J.  This  action  is  to  recover  the  purchase  price  of 
certain  goods  sold  and  delivered  to  the  defendant  by  the  plaintiffs, 
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and  there  is  no  question  raised  on  the  appeal  as  to  the  amount  of  .the 
judgment  or  as  to  any  ruling  of  the  court,  except  upon  the  effect  of 
a  certain  order  which  is  set  forth  in  the  record.  The  defendant 
pleaded  in  its  answer  that  there  was  an  action  pending  between  the 
same  parties  involving  this  same  cause  of  action,  and  sought  to  estab- 
lish this  fact  by  introducing  the  record  of  an  action  between  the  par- 
ties, which  showed,  by  the  order  made,  that  the  judgment  of  the  Mu- 
nicipal Court  had  been  appealed  from,  and  that  the  judgment  had 
been  reversed  on  a  stipulation,  owing  to  the  fact  that  there  had  been 
no  proper  service  on  the  defendant,  and  the  trial  court  was  without 
jurisdiction. 

There  is  nothing  in  the  record,  as  it  appears  on  this  appeal,  to  show 
that  the  action  referred  to  in  the  order  related  to  the  same  subject- 
matter  as  is  here  involved ;  but,  if  it  did,  the  fact  that  the  judgment 
was  reversed  because  of  a  jurisdictional  defect  in  the  original  action 
would  seem  to  entirely  negative  the  proposition  that  there  was  an- 
other action  pending  between  the  same  parties.  If,  in  the  original  ac- 
tion, the  trial  court  was  without  jurisdiction,  there  was  no  action 
pending  at  any  time,  and  it  would  be  a  travesty  on  justice  to  permit 
such  a  defense  as  is  here  urged. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


CHAPMAN  V.  PRESZBURQ. 
.(Supreme  Court,   Appellate  Term.     March  5,  1909.) 

1.  Costs  (|  272*)— Appeai>-I>ismi88ai«« 

While  an  appeal  from  an  order  of  the  Municipal  Court  denying  a  motion 
to  compel  the  giving  of  costs,  from  which  no  appeal  lies,  will  be  dismissed, 
with  costs,  yet,  such  court  having  been  without  authority  to  entertain  the 
motion — Code  dv.  Proc.  §  8347,  subds.  13,  14,  being  inapplicable,  and  not 
made  applicable  by  Municipal  Court  Act,  §  20,  to  such  court,  it  not  being 
one  of  record — ^the  costs  of  dismissal  should  be  paid  from  the  costs  im- 
properly imposed  on  denial  of  the  motion,  and  any  balance  should  be  re* 
turned. 

[Eld.  Note.— For  other  cases,  see  Costs,  Dec  Dig.  f  272.*] 

2.  Lardlobd  aitd  Tenant  (f  211*)  -*  Rspaibs  and  Cabs  of  I«awn— RXDUonoN 

OF  Rent. 

In  the  absence  of  reference  in  an  agreement  for  renting  to  the  matters 
of  repairs  and  care  of  lawns,  the  t^iant  can  have  no  reduction  on  account 
thereof,  whatever  the  provision  in  a  prior  lease,  expired  and  of  no  effect 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  U 
844,  845;  Dec.  Dig.  f  211.*] 

8.  Landlobd  and  Tenant  (§  200*)— Rent— Nonusb  of  Heat— Ezebcisk  of  Op- 
tion. 

Under  an  agreement  to  occupy  premises  at  a  certain  rent  per  month,  to 
be  reduced  a  certain  amount,  optional  with  the  tenant  choosing  not  to  use 
the  heating  plant  service,  he  is  entitled  to  no  reduction,  in  the  absence  of 
proof  of  exercise  of  the  option. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  §  200.*] 

*For  other  cases  see  same  topic  ft  8  numbxr  In  Dec.  k.  Am.  Digs.  1907  to  date,  A  Rep*r  Indexes 
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4  Lardi^bd  aivd  Tbivant  (9  211*)  ^  Renting  Aobeement— Aixowanoe  fob 
Moving. 

Under  an  agreement  for  occupation  of  premises  till  a  certain  date,  the 
tenant  to  receiye  notice  In  case  the  premises  were  sold  and  possession  was 
desired,  and,  if  possession  was  desired,  to  receive  an  allowance  for  ex- 
pense of  moving,  he,  having  remained  in  possession  till  expiration  of  the 
period  of  hiring  and  made  no  claim  for  such  expenses,  was  not  entitled  to 
deduction  from  his  rent  on  account  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  §  211.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Armand  R.  Chapman  against  Rudolf  Preszburg.  From 
a  judgment  for  plaintiff,  and  from  certain  orders,  defendant  appeals. 
Judgment  affirmed,  and  appeal  from  orders  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLE^^  and  DAY- 
TON,JJ. 

Emanuel  li  S.  Hart,  for  appellant. 
Gibson,  Hulbert  &  Webb,  for  respondent. 

MacLEAN,  J.  The  defendant  herein  appeals  from  the  judgment 
rendered  against  him  and  in  favor  of  the  plaintiff,  and,  at  the  same 
time  and  by  the  same  notice  appeals  from  three  "orders  denying  the 
motions  to  require  the  plaintiff  to  give  security  for  costs  on  the  ground 
that  he  resides  without  the  state."  As  no  appeal  lies  from  an  order 
of  the  Mimicipal  Court  denying  a  motion  to  give  security  for  costs 
(Enderlein  v.  Coghlan,  52  Misc.  Rep.  658,  102  N.  Y.  Supp.  467),  the 
appeal  therefor  will  be  dismissed,  with  $10  costs;  but,  inasmuch  as 
the  court  below  was  without  authority  to  entertain  such  motions,  sec- 
tion 3268  and  subdivisions  13  and  14  of  section  3347  of  the  Code  of 
Civil  Procedure  being  inapplicable  to  the  Municipal  Court,  nor  tr.ade 
applicable  even  by  section  20  of  the  Municipal  Court  act  (Laws  1902, 
p.  1496,  c.  580),  as  that  court  is  not  a  court  of  record,  the  $10  costs 
of  this  dismissal  should  be  paid  from  the  costs  improperly  imposed 
upon  the  denial  of  the  motions  to  give  security  for  costs,  and  the  bal- 
ance, if  any,  should  be  returned  to  the  defendant. 

The  plaintiff  claimed  and  established  his  claim  for  rent  for  the 
months  of  March  and  April,  1908,  even  by  admission  upon  this  ap- 
peal; but  the  defendant  failed  to  establish  any  right  to  counterclaim 
for  nonuser  of  heat,  repairs,  caring  for  lawns,  and  moving  expenses, 
aggregating  the  sum  of  $144.75,  and  therefore  the  same  was  properly 
disallowed.  Amid  much  that  is  irrelevant  and  immaterial,  it  appears 
from  the  following  letter,  agreed  to  by  the  plaintiff,  that  the  defend- 
ant was  a  monthly  tenant : 

"November  4,  1907. 

"Armand  R.  Chapman,  Richmond  Hill,  I^  I. — Dear  Mr.  Chapman:  Oon- 
flrmlng  our  conversation  of  to-day's  date,  I  agree  to  occupy  the  house^  No.  1374 
Union  street,  Brooklyn,  N.  T.,  under  the  following  conditions: 

"First  That  the  rent  is  to  remain  as  usual,  975  per  month,  Including  heat, 
and  it  is  to  be  reduced  to  $50,  optional,  if  I  choose  not  to  use  the  heating  plant 
service. 

''Second.  That  I  am  to  receive.  In  case  the  house  is  sold,  and  possession  de- 
sired, a  notice  in  writing  of  at  least  three  weeks,  and  four  weeks,  if  possible. 

*VBr  other  eases  see  Mme  topic  A  |  mumbbb  in  Dec.  ft  Am.  Diffi.  1907  to  date,  A  Rep'r  Indexes 
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''Third.  That  I  am  to  receive,  if  possession  is  desired,  $100  in  cash  to  de- 
fray expenses  of  moving  from  said  premises. 

'*It  is  understood  that  I  agree  to  stay  until  May  1,  1908,  upon  yonr  accepting 
these  conditions. 

"Yours  faithfully,  Rudolf  Preszbnrg." 

Herein  is  no  reference  to  repairs  or  caring  for  lawns^  no  obligation 
of  the  landlord,  in  the  absence  of  express  agreement,  whatever  was 
provided  in  an  earlier  lease  for  one  year  from  October  1,  1906,  to  Oc- 
tober 1,  1907,  as  that  lease  had  expired,  and  was  apparently  of  no 
force  and  effect  between  the  parties  after  its  expiration,  nor  was  proof 
given  of  any  right  to  claim  for  nonuser  of  heat,  in  the  absence  of  proof 
of  the  exercise  of  the  option  by  the  defendant,  or  of  claim  for  moving 
expenses  under  the  above  new  and  later  agreement  of  the  parties; 
the  defendant  having  been  notified  on  April  10,  1908,  that  possession 
would  be  required  of  him  on  April  3dth  following,  the  expiration  of 
the  period  of  his  agreement  of  hiring,  and  according  to  the  evidence 
remaining  in  possession  of  the  premises  for  the  months  of  March  and 
April,  1908. 

Judgment  affirmed,  with  costs.  Appeal  from  orders  dismissed,  with 
$10  costs.    All  concur. 


(62  Misc.  Rep.  27.) 

CLEMENT  v.   RABBACH. 

(Supreme  Court,  Trial  Term,  New  York  County.    January,  1909.) 

Constitutional  Law  (§  319*)— Due  Pbocess  of  Law. 

Liquor  Tax  Law,  §  31c,  added  by  liaws  1908,  p.  1041,  c.  350,  §  13,  pro- 
Tides  that  liquor  which  is  unlawfully  kept  for  sale  may  be  seized  by  a 
warrant  together  with  the  vessels  in  which  the  liquors  are  contained. 
Held,  that  the  provision,  when  the  possessor  of  the  liquor  does  not  own  the 
vessels  which  contain  the  liquor,  is  unconstitutional,  as  a  taking  of  private 
property  without  due  process  of  law. 
[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  {  319.*] 

Action  by  one  Clement  against  one  Rabbach  for  the  seizure  and  for- 
feiture of  certain  liquors.  Judgment  of  forfeiture  of  the  liquors 
seized. 

H.  H.  Kellogg,  for  plaintiff. 
M.  Meyer,  for  defendant. 

BRADY,  J.  By  chapter  350,  p.  1041,  Laws  of  1908,  the  liquor  tax 
law  was  amended  by  adding  thereto  an  additional  section,  designated 
section  31c,  as  follows,  viz.: 

"Sec.  31c.  Search  for  seizure  and  forfeiture  of  liquors  kept  for  unlawful 
traffic. 

"Subdivision  1.  Liquors  kept  in  any  place  in  this  state  after  July  1,  1908, 
for  the  purpose  of  sale  or  distribution  therein,  in  violation  of  the  provisions  of 
this  act,  and  the  vessels  in  which  such  liquors  are  contained,  are  declared  to 
be  a  nuisance  and  are  forfeited  to  the  state  when  seized,  and  such  forfeiture 
declared  in  the  manner  provided  in  this  section. 

"Subdivision  2.  Upon  the  verified  complaint  of  a  special  agent  or  a  peace 
officer  or  other  citizen  setting  forth  facts  which  estal>IiBh  that  liquors  are  kept, 
stored  or  deposited  in  any  place  in  this  state  for  the  purpose  of  unlawful  sale 

*For  other  cases  see  same  topic  ft  §  nviibbb  in  Dec.  &  Am.  Diss.  1907  to  date,  A  Rop'r  Indexes 
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<>r  distribution  therein  any  justice  of  the  Supreme  Court:  In  the  Judlcfal  district' 
where  such  liquors  are  kept  shall  issue  his  warrant  to  any  special  officer  com-' 
manding  him  forthwith  to  search  the  premises  described  In  said  warrant  for 
rbe  liquors  specified  therein  and  to  seize  such  liquors  If  found  and  to  safely 
ken)  snch  liquors  until  final  action  thereon  as  In  this  section  provided,  and  to 
make  immediate  return  thereon  to  the  justice  issuing  the  same.  The  com* 
plaint  shall  state  the  name  of  the  person  so  Iceeplng  such  liquors  and  the  n^Lme^ 
of  the  owner  of  the  premises  where  such  liquors  are  so  kept,  if  known  to  the- 
(t^mplainant,  together  with  a  description  of  such  premises  sufficient  to  identify- 
the  same.  The  warrant  shall  contain  a  notice  directed  generally  to  all  per- 
wns  claiming  any  right,  title  or  interest  in  such  liquors  to  appear  before  the 
justice  Issuing  such  warrant  at  a  time  and  place  therein  specified  not  more- 
than  twenty  days  after  the  Issuance  of  said  warrant  and  not  less  than  ten 
days  after  the  execution  thereof  and  show  cause  why  such  liquors  should  not 
be  forfeited  to  the  state.  A  copy  of  such  warrant  shall  be  delivered  to  the- 
person  so  keeping  such  liquors,  If  he  be  present  at  the  time  of  such  seizure^ 
and  another  copy  of  such  warrant  shall  be  posted  In  a  conspicuous  place  upon- 
said  premises.  •  ♦  ♦  At  the  time  and  place  8i)ecified  in  the  notice  contain- 
ed in  such  warrant  any  person  claiming  any  right,  title  or  interest  in  the  liq- 
uors seized  under  sn(^  warrant  may  Interpose  a  verified  answer  controverting 
the  allegations  of  the  complaint  *  *  *  If  It  be  established  upon  the  hear- 
ing before  the  justice  that  the  liquors  so  seized  were  kept  for  the  purpose  of 
unlawful  sale  or  distribution  within  this  state  judgment  of  forfeiture  of  said 
liquors  to  the  state  shall  be  entered,  which  judgment  shall  provide  for  the 
itubllG  destruction  of  such  liquors  and  the  vessels  In  which  the  same  were  con- 
tained." 

In  the  case  at  bar,  upon  a  complaint  verified  by  a  special  agent,  2 
warrant  was  issued  by  a  justice  of  the  Supreme  Court,  and  certain 
liquors  found  in  the  possession  of  the  defendant  were  seized  there- 
under, including  a  quantity  of  beer  contained  in  bottles.  The  bottles 
containing  this  beer  are  claimed  to  be  owned  by  one  Maas,  who  is 
engaged  and  duly  licensed  in  the  business  of  bottling  beer  and  selling 
it  thus  bottled  to  customers.  According  to  a  custom  of  the  trade  the 
beer  only  is  sold,  but  the  proprietary  interest  of  the  bottler  in  the 
bottles  which  have  his  name  or  mark  blown  thereon  is  not  parted  with 
or  sold,  but  is  expressly  retained  and  protected  by  the  provisions  of 
chapter  933,  p.  996,  Laws  of  1896. 

The  constitutionality  of  the  amendment  is  attacked,  so  far  as  de-^ 
struction  of  bottles  thus  owned  is  directed  to  be  made,  upon  the  ground; 
that  it  is  violative  of  article  1,  §  6,  of  the  Constitution  of  the  state 
of  New  York,  which  provides  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law,  and  of  article 
14,  §  1,  of  the  Constitution  of  the  United  States,  which  provides  that 
no  state  shall  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law.  The  facts  are  that  the  liquors  seized  were  kept  by^. 
and  taken  from  the  possession  of  the  defendant,  and  were  so  kept  in: 
violation  of  the  provisions  of  the  liquor  tax  law,  and  that  the  bottles 
which  contained  beer  were  the  property  of  and  owned  by  Maas,  whc^ 
had  sold  the  beer  thus  bottled  to  the  defendant. 

While  it  is  beyond  dispute  that  a  state  Legislature  may,  without  vio- 
lating  the  constitutional  provisions  above  referred  to,  pass  laws  abso- 
lulely  prohibiting  the  manufacture  or  sale  of  intoxicating  liquors  for 
use  as  a  beverage  within  its  jurisdiction,  and  providing  for  the  con-^' 
fiscation,  forfeiture,  and   destruction  of  appliances,  machinery,*  ancf* 
property  used  in  such  manufacture  and  sale,  yet  it  always  appears  that^' 
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the  principle  upon  which  such  power  is  conceded  to  the  Legislature 
by  the  courts  is  that  the  Legislature  has  the  right  to  determine  that  the 
use  of  intoxicating  liquor  is  inimical  to  the  health,  welfare,  and  morals 
of  the  citizens  of  its  state,  and  that,  having  so  determined,  it  may- 
prescribe  all  necessary  and  proper  means  to  prevent  its  use  without 
regard  to  alleged  rights  or  interests  of  individuals.  The  Legislature 
of  our  own  state,  however,  has  not  absolutely  prohibited  the  sale  of 
intoxicating  liquors,  but  has  sought  to  regulate  such  sale,  possibly  in 
the  interest  of  the  morals  and  safety  of  the  community,  but  decidedly 
as  a  source  of  income. 

It  is  so  well  known  that  reference  to  adjudicated  cases  is  unneces- 
sary that  private  property  may  be  summarily  destroyed  in  the  public 
interest  without  compensation  to  the  owner,  as  in  the  case  of  infected 
milk,  cattle,  or  provisions,  or  to  prevent  the  spread  of  contagious  dis- 
eases or  the  spread  of  .a  conflagration;  and  it  has  been  held  (Lawton 
V.  Steele,  119  N.  Y.  226,  23  N.  E.  878,  7  L.  R.  A.  134,  16  Am.  St. 
Rep.  813)  that  fish  nets  of  a  certain  kind  prohibited  by  act  of  the  Leg- 
islature may  be  summarily  destroyed  by  the  proper  officer  when  seized 
as  directed  by  such  act.  But  in  all  such  cases  it  is  evident  that  the  de- 
struction of  the  property  has  appropriate  and  direct  and  necessary  con- 
nection with  the  main  purpose  of  the  law,  to  wit,  the  conservation  of 
the  rights,  welfare,  health,  or  morals  of  the  community,  and  that  a 
failure  to  destroy  such  property  would  practically  render  such  laws 
nugatory.  The  keeping  for  the  purposes  of  sale  of  milk  of  a  lower 
grade  or  quality  than  that  provided  by  law  is  a  crime  and  provision  is 
made  for  the  punishment  of  the  offender,  and  the  milk  may  be  sum- 
marily destroyed ;  biit  no  provision  of  law  exists  directing  or  permit- 
ting the  destruction  of  the  milk  cans  which  contain  the  proscribed  fluid, 
either  by  summary  act  or  after  a  judicial  forfeiture,  for  the  very  same 
reason  as  is  claimed  on  behalf  of  the  beer  bottler,  namely,  that  the 
vessel  is  owned  by  a  person  other  than  the  offending  milk  seller. 

While,  within  the  reasonable  exercise  of  its  police  power,  the  Leg- 
islature may  provide  for  the  confiscation,  forfeiture,  and  destruction  of 
liquors  kept  for  the  purpose  of  sale  or  distribution  contrary  to  the  liq- 
uor tax  law,  and  may,  perhaps,  have  the  right  to  provide  for  a  destruc- 
tion of  the  vessels  containing  such  liquors  when  owned  or  claimed  by 
the  guilty  possessor,  I  cannot  concede  the  right  to  order  the  destruc- 
tion of  such  vessels  when  owned  or  claimed  by  another,  without  any 
manner  of  notice  to  such  owner  or  opportunity  to  be  heard.  A  citizen 
engaged  in  the  beer-bottling  business  and  duly  licensed  may  sell  his 
bottled  wares  in  bulk  to  a  purchaser  who  is  a  duly  licensed  dealer  in 
liquors,  and  such  purchaser  may  in  turn  sell  the  same  to  a  second  pur- 
chaser, and  the  process  of  sale  may  continue  ad  libitum,  and  the  title 
of  the  bottler  to  the  bottles  and  his  right  to  repossess  the  same  when 
emptied  of  their  original  contents  continues  unimpaired ;  but  if,  after 
a  series  of  sales  from  one  licensed  dealer  to  another,  the  bottles  are 
found  in  the  possession  of  an  unlicensed  dealer  for  the  purpose  of  sale 
or  distribution,  or  if  they  are  so  found  after  having  been  emptied  of 
their  original  contents  and  refilled  in  fraud  of  the  bottler's  rights,  or 
even  after  having  been  stolen  from  him,  a  judgment  of  forfeiture  of 
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the  liquor  alone  is  entered,  this  section  provides  that  they  shall  be  de- 
stroyed, and  without  notice  of  seizure,  actual  or  constructive,  or  op- 
portunity to  appear  and  defend  his  rights.  I  fail  to  see  that  the  de- 
struction of  bottles  in  such  a  case  has  appropriate,  or  direct,  or  in  any 
manner  necessary  or  reasonable,  connection  with  the  main  purpose  of 
the  law ;  and  in  so  far  as  said  section  directs  such  destruction  without 
regard  to  the  ownership  of  the  vessels  it  is  not  a  fair  and  reasonable 
exercise  of  the  police  power,  and  is  in  conflict  with  the  constitutional 
provisions  above  referred  to. 

The  plaintiff  is  entitled  to  a  judgment  of  forfeiture  of  all  the  liquors 
seized  under  the  warrant  herein  and  for  the  public  destruction  of  such 
liquors  and  of  the  vessels  in  which  the  same  were  contained,  except 
the  bottles  claimed  by  said  Maas. 


EAGAN  V.  BOARD  OF  BDUOATION. 

(Supreme  Court,  Special  Term,  Kings  Ck)unty.    December,  190a) 

Schools  and  School  Distbicts  (§  144*)— Public  Schools  —  Salabt  of 
Teaches. 

Where  a  teacher  In  a  public  school  has  been  employed  for  a  term  of 
years,  she  can  recover  any  unpaid  balance  of  salary,  to  be  determined  on 
the  basis  of  the  salary  provided  for  In  a  schedule  prepared  by  the  board  of 
education.  A  statutory  provision  that  no  teacher  shall  receive  more  than 
the  sum  scheduled  to  be  paid  for  a  seven-year  service  unless  her  services 
have  been  approved  by  the  board  of  superintendents  as  '*flt  and  meritori- 
ous" Is  void  for  Indeflnlteness. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
|811;Dec.  Dig.  §144.*1 

Action  by  one  Eagan  against  the  Board  of  Education  to  recover  bal- 
ance of  salary.    Judgment  for  plaintiff. 
See,  also,  116  N.  Y.  Supp.  167. 

Lavinia  Lally,  for  plaintiff. 

Francis  K.  Pendleton  (Chas.  Mclntyre  and  Stephen  O'Brien  of 
counsel),  for  defendant. 

MAREAN,  J.  I  do  not  think  the  case  is  made  out  if  it  be  neces- 
sary to  show  that  plaintiff's  service  has  been  approved  as  fit  and  meri- 
torious; but  I  have  reached  the  conclusion  that  it  is  not  necessary. 
The  statute  provides  for  a  salary  schedule  to  be  made,  and  which  has 
been  made  by  the  board  of  education.  Under  it  the  plaintiff,  with  a 
history  of  28  years'  service,  is  entitled  to  $1,240  per  annum,  but  for  the 
proviso  that  no  teacher  shall  receive  more  than  the  sum  scheduled  to 
be  paid  for  the  seventh  year's  service,  unless  and  until  her  services 
shall  have  been  approved  as  "fit  and  meritorious"  by  a  majority  of 
the  board  of  superintendents.  This  proviso,  in  my  opinion,  is  void 
for  lack  of  definite  meaning  attributable  to  the  words  ''fit  and  meri- 
torious." 

It  is  for  the  court  to  construe  and  interpret  the  law ;  in  other  words, 
to  say  what  "fit  and  meritorious"  in  the  statute  means.    It  is  not  for 

*For  oUier  cum  im  Mine  topic  *  |  kvicbbb  in  Dec.  *  Am.  Diet.  1907  to  date,  *  Rep'r  Indexes 
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the  board  of  superintendents,  nor  the  members  thereof.  If  the  court 
cannot  see  and  declare  in  understandable  terms  what  those  vague  and 
elusive  words  signify,  then  the  superintendents  may  not  presume  to  do 
so.  The  Legislature  clearly  intended  to  set  up  a  standard  of  excel- 
lence by  which  the  past  service  of  every  teacher  should  be  measured. 
Given  the  standard,  the  superintendents  were  to  examine  the  teacher's 
service  and  determine,  more  or  less  fallibly,  of  course,  whether  it  meas- 
tired  up  to  the  standard.  Their  duty  was  analogous  to  that  of  a  jury, 
who,  being  given  the  general  proposition  of  law  by  the  court,  deter- 
mine whether  the  case  in  hand  is  brought  within  it  by  the  evidence. 

It  cannot  be  denied  that  the  "fit  and  meritorious"  standard  is  too 
hazy  and  vague  to  be  susceptible  qf  definition.  The  more  one  reflects 
the  more  apparent  this  becomes.  In  how  many  out  of  a  dozen  subjects 
required  to  be  taught,  and  to  what  degree,  must  teachers  be  lacking 
to  be  deemed  not  "fit  atid  meritorious?"  How  far  will  absolute  devo- 
tion redeem  such  lack?  What  eflFect  will  ability  or  inability  to  main- 
tain discipline  be  allowed  to  have?  These  suggestions  may  be  multi- 
plied indefinitely.  Having  by  inspection  and  investigation  become 
aware  of  the  character  of  the  teacher's  past  service,  it  is  plain  that  the 
superintendent  cannot  declare  it  "fit  and  meritorious,"  or  the  contrary, 
while  he  does  not  know  what  kind  and  degree  of  excellence  the  Legis- 
lature intended  by  "fit  and  meritorious." 

The  practical  operation  heretofore  of  the  law  has  necessarily  involv- 
ed the  giving  or  withholding  of  the  increased  salary  without  reference 
to  any  common  standard  of  excellence  whatsoever.  Beside,  the  per- 
sonality of  the  teacher  and  her  personal  attitude  toward  the  superin- 
tendent inevitably  creeps  in  as  a  factor  in  his  notion  of  what  is  "fit 
and  meritorious"  in  her  case,  and  the  last  vestige  of  equal  justice  to- 
ward teachers  disappears.  The  fruits  of  such  a  system  cannot  fail  to 
be  injustice  on  one  hand  and  favoritism  on  the  other;  and  the  ac- 
tion of  the  superintendent  is  not  susceptible  of  effective  review. 
Twenty  thousand  teachers,  mostly  women,  hold  their  very  subsistence 
and  that  of  those  dependent  upon  them  at  the  absolute  mercy  of  this 
autocratic  power  of  the  superintendents.  The  situation  is  positively 
immoral,  to  say  nothing  of  the  shocking  abandonment  in  the  depart-' 
Hient  of  education  of  the  advanced  and  enlightened  positions  main- 
tained in  all  other  branches  of  the  civil  service  in  the  state  and  nation. 
If  the  proviso  is,  as  I  think,  void  for  want  of  apprehendable  meaning, 
it  has  no  other  effect  in  the  statute  than  that  which  any  mere  gibber- 
ish would  have,  which  a  succession  of  asterisks  filling  its  space  would 
have,  or  which  would  be  given  to  a  vacant  place  on  the  page  of  the 
statute  book.  The  case  of  Farmers'  Bank  v.  Hale,  59  N.  Y.  53,  is  not 
in  point. 

The  conclusion  I  have  reached  involves  no  great  misfortune.  A 
teacher  who  is  good  enough  to  be  retained,  and  retained  in  the  same 
grade  of  service,  may  well  enough  be  allowed  in  all  cases  to  receive, 
with  the  others,  the  salary  scheduled  for  her  length  of  service.  It  is 
hardly  necessary  to  make  a  main-strength  construction  of  the  statute 
to  evade  such  a  result.  No  unfit  teacher  should  or  need  be  retained 
at  all ;  and  no  provision  for  discrimination  for  the  purpose  of  compen- 
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sation,  between  teachers  of  the  same  length  of  service,  working  side 
by  side,  and  performing  the  same  duties  precisely,  can  be  so  safeguard- 
ed that  it  will  not  run  to  abuses.  In  any  event  the  plaintiff,  who  was 
receiving  $1,200  a  year  at  the  time  the  law  was  enacted,  was  protect- 
ed by  it  against  any  reduction.  No  reason  has  been  suggested  on  the 
part  of  the  defendant  why  she  should  not  recover  at  least  the  unpaid 
balance  of  that  salary. 

Judgment  for  the  plaintiff  for  the  unpaid  balance  of  $1,240  per  an- 
num, with  costs  and  5  per  cent,  allowance. 


EAGAN  v.  BOARD  OF  EDUCATION. 
(Sapreme  Oonrt,  Splecial  Term,  Kings  County.    January,  1900.) 

1.  Municipal  Corpobations  (§  1040*)— Action  Against  Boabo  of  Education 

— Costs. 

Where  plaintiff  recovers  a  judgment  in  an  action  against  the  board  of 
education,  he  can  recover  the  costs,  under  Code  Civ.  Proc.  §  3245,  if  his 
claim  before  suit  was  duly  presented  to  the  auditing  department  of  the 
defendant. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
2214;Dec.  Dig.  §1040.*] 

2.  WOBDS  AND  PHBASES-^"FISCAL." 

"Fiscal"  is  defined,  as  a  noun,  by  Webster  as  **trea8urer,**  and  as  an 
adjective,  "financial,  pertaining  to  finance" ;  so  that  the  comptroller  of  a 
city,  who  is  the  sole  treasurer  of  the  board  of  education,  is  the  only  fiscal 
officer  of  the  board. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p. 
2824.] 

Action  by  one  Eagan  against  the  Board  of  Education.  Judgment 
for  plaintiff.  On  motion,  under  Code  Civ.  Proc.  §  3245,  by  defend- 
ant for  costs.    Denied. 

See,  also,  115  N.  Y.  Supp.  165. 

Francis  K.  Pendleton  (Chas.  Mclntyre  and  Stephen  O'Brien,  of 
counsel),  for  the  motion. 
Lavinia  Lally,  opposed. 

MAREAN,  J.  The  purpose  of  section  3245  of  the  Code  of  Civil 
Procedure,  touching  costs  in  actions  such  as  this,  is  to  protect  munici- 
pal corporations  against  the  initial  costs  of  suits  upon  undisputed 
claims.  Whatever  is  unmistakably  within  the  statute  must,  of  course, 
not  be  read  out  of  it  by  construction ;  but,  on  the  other  hand,  nothing 
not  within  its  spirit  and  intent,  and  not  within  its  unequivocal  terms, 
must  be  read  into  it.  The  section  referred  to,  it  should  be  remarked, 
was  not  drafted  for  the  cases  of  claims  against  the  board  of  education, 
a  corporation  quite  unique  in  many  respects  and  especially  in  respect 
to  its  finances. 

It  may  be  safely  asserted  that  the  comptroller  of  the  city  has  been 
always  regarded  as  the  fiscal  officer  of  the  board  of  education,  and  I 
see  no  reason  why  that  view  should  not  be  adopted  for  the  purpose  of 

*For  other  cases  see  same  topic  ft  9  number  in  Dec.  ft  Am.  Digs.  1907  to' date,  ft  Rep'r  Indexes 
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Appeal  from  City  Court  of  New  York. 

Action  by  Reis  &  O'Donovan,  Incorpor 
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affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  at 
TON,  JJ. 

Justus  p.  Sheffield,  for  appellant. 
Harry  W.  Newburger  (George  Edwin  Josej.  > 
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GENERAL  TIBE  REPAIR  Oa  T.  PRICE. 
(Sapreme  Court,  AppeUate  Term.    March  5»  190a) 


S  215*) — ^Admissions  Aoaikst  In 

action  for  the  price  of  soppUes  and  work  in  repairing  defendant's 
porsnant  to  a  contract  made  with  defendants  chaulfear  and 
"#  hj  defendant,  letters  written  by  plaintiff  to  defendant,  statins  that 
9  had  allowed  the  cfaanffeor  a  discount  on  the  materials  and  the 
admissible  against  plaintiff  as  admissions  against  interest,  as 
a  Tiolation  by  him  ol  Pen.  Cbde,  f  3Sir,  making  one  giving  a 
tn  agent  gnllty  of  a  misdemeanor, 
a. — For  ether  cases,  see  Evidence,  Cent  Dig.  |  756 ;  Dec  Dig.  § 

^  41*>— IlXKGAUTT— EviDEirCK. 

1  for  the  price  of  supplies  and  work  in  repairing  defendants 
rsoant  to  a  contract  made  with  defendant's  cl&auffeur,  eri- 
Tiow  that  plaintiff  allowed  the  chauffeur  a  discount  on  the 
ork,  in  Tiolation  of  Poi.  Code,  {  384r. 
r  other  cases,  see  Contracts,  Dec.  EHg.  §  141.*] 

-IiXEGALiTT— Violation  of  Statute. 

who  furnished  supplies  and  work  in  repairing  defend* 

'Tsuant  to  a  contract  on  defendant's  behalf  with  his 

*ie  chauffeur  a  discount  in  violation  of  Pen.  Code,  $ 

over;  the  contract  being  void  as  against  public  policy. 

1^  cases,  see  Contracts,  Cent  Dig.  i  477 ;  Dec.  Dls-  i 


Court,  Borough  of  Manhattan,  Third  Dis- 

Hre  Repair  Company  against  Theodore  H. 

for  plaintiff,  rendered  in  the   Municipal 

t)urt  without  a  jury,  defendant  appeals. 

red. 

EEVE,  P.  J.,  and  MacLEAN  and  DAY- 
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the  (Juestion  under  consideration,  *Tiscal"  as  a  notin  is  defined  by 
Webster,  "treasurer;"  as  an  adjective,  "financial,  pertaining  to  fi- 
nance." The  comptroller  is  in  fact  the  sole  treasurer  of  the  lx)ard  of 
education ;  the  sole  and  only  custodian  and  disburser  of  the  funds  ap- 
propriated to  its  use.  His  actual  function  is  that  of  chief  and  only- 
fiscal  officer  of  the  board.  The  contention  is  a  mere  verbal  quibble, 
entitled  to  no  respect.  All  claims  against  the  board  must  be  paid  by 
him  as  though  he  were  in  terms  treasurer  of  the  board.  He  occupies, 
then,  exactly  that  relation  to  the  payment  of  claims  against  the  board 
which  the  statute  contemplated  in  making  notice  before  suit  to  the 
fiscal  oflicer  a  condition  to  the  right  to  costs,  and  notice  to  him  secures 
that  protection  against  vexation  and  unnecessary  costs  added  to  unde- 
fended claims  which  the  statute  was  intended  to  afford. 

I  am,  besides,  satisfied  that  the  claim  was  duly  presented  to  the  au- 
diting department  of  the  defendant,  so  as  to  satisfy  the  condition  of 
the  statute. 

Motion  denied,  with  $10  costs. 


REUS  &  O'DONOVAN,  Inc.,  T.  AUTOMATIC  MAIL  DBUYBBiY  CX>^  Inc. 
(Supreme  Ck>urt,  Appellate  Term.    March  5,  1900.) 

1.  PamciPAL  AND  Agent  (§  81*)-~€omhission— Right  to. 

Under  an  agreement  whereby  selling  agents  were  to  receive  a  stated 
commission  upon  each  contract  of  sale  of  apparatus  on  payment  of  the 
purchase  price,  and  In  any  event  within  60  days  after  installation,  the 
agent's  right  to  commission  rests  npon  a  completed  contract  of  sale,  and 
no  commission  was  earned  under  a  contract  which  was  to  become  effectiye 
only  on  the  happening  of  a  contingency  not  shown  to  have  happened. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  C^t  Dig.  9  209 ; 
Dec.  Dig.  §  81.*1 

2.  Intebest  (§  44*)— AocBUAi.  of  Indebtedness— Commissions  of  Agent. 

Under  a  selling  agency  contract,  entitling  the  agents  to  payment  of  com* 
missions  on  sales  within  60  days  after  installation  of  the  apparatus,  in- 
terest on  commissions  does  not  accrue  until  expiration  of  that  period. 

[ESd.  Note. — ^For  other  cases,  see  Interest,  Cent  Dig.  i  93;  Dec.  Dig.  f 

Appeal  from  City  Court  of  New  York. 

Action  by  Reis  &  O'Donovan,  Incorporated,  against  the  Automatic 
Mail  Delivery  Company,  Incorporated.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new  trial  ordered,  unless  plain- 
tiff stipulates  to  accept  reduced  recovery,  in  which  case,  modified  and 
affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Justus  p.  Sheffield,  for  appellant. 

Harry  W.  Newburger  (George  Edwin  Joseph,  of  counsel),  for  re- 
spondent. 

*For  othw  caaat  Me  lame  topic  &  §  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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MacLEAN,  J.  The  plaintiff  corporation,  as  assignee  of  the  copart- 
nership of  Reis  &  O'Donovan,  brought  this  action  to  recover  commis- 
sions for  services  alleged  to  have  been  performed  by  its  assignors  un- 
der their  agreement  with  the  defendant.  That  agreement  was  in  writ- 
ing. Its  pertinent  provisions  include  a  promise  by  said  assignors  to 
give  their  best  services  and  ability  to  the  defendant  as  selling  and  con- 
tracting agents  for  apparatus  controlled  by  the  defendant  for  the  au- 
tomatic delivery  of  mail,  and  a  promise  by  the  defendant  to  pay  said 
assignors  a  conmiission  of  7}^  per  cent,  of  the  purchase  price  upon 
each  contract  of  sale  of  a  mail  delivery  apparatus  and  a  mail  chute, 
when  the  entire  purchase  price  is  received  by  the  defendant,  but  in  any 
event  not  later  than  60  days  after  installation.  Paragraph  5  of  that 
agreement  provided : 

"Upon  condition  that  the  contractors  [the  said  assignors]  will  within  three 
(3)  dajs  after  the  date  of  this  agreement  snbmit  to  the  company  [the  defend- 
ant herein]  in  writing  the  names  of  the  concerns  with  which  the  contractors 
have  prior  to  the  date  of  this  agreement  started  bona  fide  negotiations,  to  give 
to  the  contractors  in  writing  the  sole  right  to  conduct  negotiations  upon  behalf 
of  the  company  for  the  sale  or  the  lease  of  mail  delivery  apparatus  or  mail  de- 
livery apparatus  and  mail  chutes  in  conjunction  therewith,  with  those  of  said 
concerns  with  which  the  company  is  not  negotiating." 

Thereafter  the  said  assignors  furnished  to  the  defendant  a  list  of 
parties  with  whom  they  said  they  had  taken  up  the  matter  of  automa- 
tic mail  delivery,  in  which  list  appeared  the  name  of  Henry  L.  Felt. 
Thereto  the  defendant  in  writing  made  reply : 

••We  would  say  that  we  have  made  several  prices  to  Henry  L.  Felt ;  •  •  • 
but  we  are  willing  to  turn  the  matter  entirely  over  to  you,  so  that  you  will  be 
encouraged  to  push  this  business.  We  would  advise  you  to  consult  with  our 
office  as  to  the  estimates.    ♦    ♦    ♦  " 

After  the  receipt  of  this  writing,  so  testified  Mr.  Reis,  one  of  the 
assignors : 

-I  saw  both  the  Automatic  Mail  Delivery  Company  and  Henry  L.  Felt  In 
connection  with  the  subject-matter  of  it  The  Automatic  Mail  Delivery  Com- 
pany gave  me  an  estimate  for  Henry  L.  Felt  with  reference  to  the  apartment 
house  at  EUghty-Sixth  street  and  Central  Park  West,  called  the  Central  Park 
View  Apartment  That  estimate  was  for  installing  two  mail  chutes  and  one 
double  and  two  single  delivery  apparatus.    The  gross  estimate  was  $7,500." 

Upon  this  the  claim  in  the  present  action  is  founded,  and  the  jury 
by  their  verdict  have  determined  in  favor  of  the  plaintiff  for  the  full 
amount  of  its  claim. 

From  the  agreement  between  the  assignors  of  the  plaintiff  and  the 
defendant  herein  it  is  clear  that  the  right  of  the  plaintiff  to  commis- 
sions rests  upon  a  contract  of  sale,  a  completed  contract  with  an  in- 
debtedness thereupon  arising  on  the  part  of  the  purchaser  from  and  to 
the  defendant.  Such,  however,  was  not  shown  to  be  the  contract,  dat- 
ed July  19, 1906,  for  two  mail  chutes  and  mail  collection  boxes,  agreed 
to  be  sold  with  reservation  of  title  and  indebtedness  arising,  it  may  be, 
but  only  arising,  on  the  contingency  of  the  happening  of  an  event  pre- 
cedent to  the  existence  of  the  contract  for  the  sale  with  reservation  of 
title,  viz.,  "that  the  Post  Office  Department  will  put  the  said  chutes 
and  collection  boxes  in  commission  and  make  the  same  a  regular  coI« 
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lection  station  of  the  department";  but  the  happening  of  that  event 
was  not  shown,  although  it  was  provided  in  that  contract  that,  "in 
case  of  refusal  of  the  department  so  to  do,  then  no  payment  will  be  re- 
quired to  be  made  to  the  contractor  [the  defendant  herein]  by  the  ap- 
plicant for  the  said  mail  chutes  and  mail  collection  boxes."  That  con- 
tract was,  therefore,  not  any  proper  basis  for  computation  by  the  jury, 
not  even  if  its  subject-matter  was  within  the  contemplation  of  the 
agreement  entered  into  by  the  plaintiff's  assignors  and  the  defendant, 
and  had  been  installed,  because,  until  an  indebtedness  arose  on  the  part 
of  a  purchaser  to  the  defendant  upon  a  contract,  the  right  to  commis- 
sions did  not  accrue,  although  by  the  provisions  of  their  agreement  the 
assignors  of  the  plaintiff  might  be  entitled  to  payment  of  their  com- 
missions before  the  defendant  actually  received  the  purchase  money 
upon  sales  effected. 

From  the  agreement  itself,  from  the  above-quoted  testimony  of  one 
of  the  said  assignors,  from  the  checks  in  evidence  and  their  indorse- 
ments, the  jury  found  that  the  contract  of  July  18,  1906,  between  the 
Postal  Service  Extension  Company  and  the  Gotham  Building  &  Con- 
struction Company  was  in  fact  a  sale  of  delivery  apparatus  under  the 
control  of  the  defendant;  for  it  was  for  the  same  apartment  house, 
and  the  president  and  vice  president  of  the  defendant  company  were 
respectively  president  and  vice  president  of  the  Postal  Service  Ex- 
tension Company,  the  offices  of  the  two  companies  being  in  the  same 
building,  Rooms  706  and  707,  notwithstanding  denial  of  affiliations. 
Sale  and  installation  of  the  delivery  apparatus  finding  support  in  the 
evidence,  computation  might  be  based  thereon,  but  no  interest,  as  in- 
terest would  not  begin  to  run  until  time  fixed  by  the  agreement  ar- 
rived, which  in  this  case  would  not  be  earlier  than  60  days  after  in- 
stallation, and  the  only  positive  testimony  of  the  time  of  installation 
was  that  of  the  said  assignor,  who  testified : 

"I  saw  them  there  60  days  prior  to  the  time  we  began  this  action." 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
unless  the  plaintiff  will  within  five  days  stipulate  to  accept  the  sum  of 
$429,  the  same  being  7J/$  per  cent,  commission  on  the  sum  of  $5,720, 
in  which  event  the  judgment,  as  thus  modified,  will  be  affirmed,  with- 
out costs  of  this  appeal  to  eitfier  party. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  the  plaintiff  will  stipulate  within  five  days 
to  reduce  the  judgment  to  the  sum  of  $429,  with  appropriate  costs  in 
the  court  below,  in  which  event  the  judgment,  as  modified,  is  affirm- 
ed, without  costs  of  this  appeal  to  either  party.    All  concur. 
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GENERAL  TIRE  REPAIR  00.  ▼.  PRICE. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1»  Bvidbucb  (S  215*)— Admissions  Against  Interest. 

In  an  action  for  the  price  of  supplies  and  work  In  repairing  defendant's 
automobile,  pursuant  to  a  contract  made  with  defendant's  chauffeur  and 
ratified  by  defendant,  letters  written  by  plaintiff  to  defendant,  stating  that 
plaintiff  had  allowed  the  chauffeur  a  discount  on  the  materials  and  the 
work,  were  admissible  against  plaintiff  as  admissions  against  Interest,  as 
showing  a  violation  by  him  of  Pen.  Code,  §  384r,  making  one  giving  a 
bonus  to  an  agent  guilty  of  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  S  756 ;  Dec.  Dig.  S 
215.*] 

2.  Contracts  (§  141*)— Illkgality— EJvidence. 

In  an  action  for  the  price  of  supplies  and  work  in  repairing  defendant's 
automobile  pursuant  to  a  contract  made  with  defendant's  chauffeur,  evi- 
dence held  to  show  that  plaintiff  allowed  the  chauffeur  a  discount  on  the 
materials  and  work,  in  violation  of  Pen.  Code,  §  384r. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  S  141.*] 

3.  Contracts  (|  105*)— Illegality— Violation  or  Statute. 

Where  plaintiff,  who  furnished  supplies  and  work  in  repairing  defend- 
ant's automobile  pursuant  to  a  contract  on  defendant's  behalf  with  his 
chauffeur,  paid  to  the  chauffeur  a  discount  in  violation  of  Pen.  Code,  § 
384r,  he  could  not  recover;  the. contract  being  void  as  against  public  policy. 

[BiL  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  §  477 ;  Dec.  Dig.  § 
105.*J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  General  Tire  Repair  Company  against  Theodore  H. 
Price.  From  a  judgment  for  plaintiff,  rendered  in  the  Municipal 
Court  after  a  trial  by  the  court  without  a  jury,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacI^EAN  and  DAY- 
TON, JJ. 

Henry  C.  Quinby,  for  appellant. 
Bernard  J.  Isecke,  for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiff  sued  the  defendant  for  auto- 
mobile supplies  and  work  in  repairing  defendant's  automobile.  The 
contract  was  made  on  behalf  of  defendant  by  the  latter's  chauflfeur. 
Defendant  apparently  received  the  benefit  of  the  contract  and  ratified 
the  acts  of  the  chauffeur.  The  defendant  introduced  no  evidence 
upon  the  trial,  but  relied  upon  two  letters  from  the  plaintiff  and  upon 
the  provisions  of  section  384r  of  the  Penal  Code.  The  statute  in  ques- 
tion is  as  follows: 

"An  agent,  employ^  or  servant,  who.  being  authorized  to  procure  materials, 
supplies  or  other  articles,  either  by  purchase  or  contract,  for  his  principal,  em- 
ployer or  master,  or  to  employ  service  or  labor  for  his  principal,  employer  or 
master,  receives  directly  or  indirectly,  for  himself  or  for  another,  a  commission, 
discount  or  bonus  from  the  person  who  makes  such  sale  or  contract,  or  fur- 
nishes such  materials,  supplies  or  other  articles,  or  from  a  person  who  renders 
such  service  or  labor ;  and  any  person  who  gives  or  offers  such  an  agent,  em- 

«For  otber  oaaes  aee  same  topic  &  §  muhbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

Digitized  by ' 


/Google 


172  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct* 

ployg  or  serrant  such  commission,  discount  or  bonus  shall  be  gnilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  of  not  lees  than  ten  dollars  nor 
more  than  five  hundred  dollars,  or  by  such  fine  and  by  imprisonment  for  not 
more  than  one  year." 

After  receiving  the  bill  in  suit  defendant  received  from  plaintiff  the 
following  letter: 

"With  reference  to  our  conversation  to-day  concerning  your  account,  would 
say  that,  iregarding  commissions  paid  your  diauffeur,  we  have  given  him  the 
benefit  of  a  5  per  cent  discount,  which  was  supposed  to  be  for  cash.  We  have 
also  allowed  him  5  per  cent  on  the  repair  work  which  was  brought  here,  and 
we  should  be  glad  to  do  likewise  by  you.  Your  impression  that  we  have  al- 
lowed him  a  long  discount  is  erroneous.  The  discount  allowed  us  by  the  tire 
manufacturers  does  not  permit  our  giving  all  the  profits  to  chauffeurs.  We  are 
under  quite  an  expense  in  maintaining  our  business,  and  we  ask  only  what  is 
fair ;  and  surely  our  customers  must  expect  to  pay  us  a  profit  on  what  is  pur- 
chased from  us.  For  cash,  over  the  counter,  we  can,  and  are  only  too  glad  toi, 
handle  the  business  on  a  closer  margin.  Such  transactions  allow  us  to  turn 
the  money  over  again,  which  naturally  affords  us  means  to  handle  the  business 
on  a  much  closer  margin.  In  your  case,  however,  the  goods  were  charged  to 
you,  and  some  ot  the  <3iarge8  have  been  standing  since  Februaiy.  We  have  to 
pay  our  bills  on  the  10th  of  each  month,  regardless  whether  our  customers  pay 
monthly,  as  we  are  supposed  to  do.  Your  account  is  way  past  due,  and  we  can- 
not see  why  settlement  should  not  be  made  at  the  regular  price  list,  which  have 
been  charged  you.    Please  send  ns  your  check  by  return  mail." 

To  this  letter  defendant  replied  as  follows: 

•*I  beg  to  acknowledge  the  receipt  of  your  letter  of  .the  10th  of  June,  In 
which  you  state  that  you  paid  my  chauffeur  commissions  amounting  to  5  per 
cent,  discount  on  my  bills  and  a  further  5  per  cent  on  the  repair  work.  In- 
asmuch as  I  find  that  I  have  paid  you  since  the  21st  of  May,  1906^  some  |2,166.- 
64,  upon  which,  presumably,  upon  your  own  statement,  you  have  paid  my  chauf- 
feur commissions  amounting  to  $216.66,  which  commissions  were  Illegally  paid 
to  him,  and  should  have  been  paid  to  me,  and  inasmuch  as  yon  claim,  further^ 
that  there  is  now  due  you  from  me  the  sum  of  $235.28,  which,  less  the  commis- 
sion of  10  per  cent  previously  paid  to  my  chauffeur,  would  leave  me  owixig  you 
$211.76,  if,  indeed,  I  owe  you  anything,  I  feel  no  little  exasperation  that,  de- 
spite the  fact  that  T  paid  my  chauffeur  a  good  salary  and  treated  him  with 
every  consideration,  you  should  have  paid  him  discounts  on  bUls  paid  by  me, 
and  I  have  instructed  my  counsel  to  thoroughly  investigate  the  subject  and  as- 
certain whether  I  have  any  redress  1b  the  premises,  and  whether  such  prac- 
tices cannot  be  stopped." 

To  this  letter  plaintiff  replied: 

••We  beg  to  acknowledge  receipt  of  your  letter  of  the  I2th,  and  we  regret  to 
say  that  your  impression  that  we  have  paid  your  chauffeur  a  commission  which 
was  Illegal  is  a  wrong  one.  We  have  not  as  your  letter  states,  paid  your 
chauffeur  a  discount  on  bills  paid  by  you.  We  have  never  charged  you  any 
other  than  the  regular  price  on  tires,  and  this  you  can  verify  by  comparing  our 
charges  against  the  tire  manufacturers*  list.  The  manufacturers  permit  us  to 
allow  a  5  per  cent  discount  from  this  list  for  cash.  You  have  never  paid  us 
cash,  and  consequently  youi  have  not  received  the  benefit  of  the  5  per  cent 
Your  account  has  been  a  monthly  one,  and  settlement  was  sui^xwed  to  have 
been  made  the  1st  of  each  month.  Inasmuch  as  your  bills  have  not  been  paid 
within  the  10-day  time  limit  we  fail  to  see  where  you  could  justly  expect  a  de- 
duction of  6  per  cent,  from  your  invoices.  In  order  to  live  up  to  the  tire 
manufacturers!  terms  and  secure  the  5  per  cent  discount  we  have  been  obliged 
to  pay  them  for  goods  sold  you  out  of  our  pocket  and  then  wait  patiently  for 
you  to  settle.  The  5  per  cent  discount  rightfully  belongs  to  us,  and,  if  we  saw 
fit  to  pay  that  amount  to  your  chauffeur,  we  are  the  sufferers,  and  not  you,  as 
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your  letter  woald  indicate.  We  have  tied  up  our  money  for  several  mont&s, 
and  we  fail  to  see  that  you  are  entitled  to  the  5  per  cent  discount  We  ask 
only  what  is  justly  due  us,  and,  as  some  of  your  account  dates  back  as  far  as 
Febmary,  we  would  appreciate  your  check  in  settlement  of  the  account*' 

On  the  trial  the  plaintiff's  officers  attempted  to  deny  the  giving  of    . 
any  such  discount  to  the  chauffeur;   but  the  letters  of  the  plaintiff, 
above  quoted,  clearly  contain  admissions  against  interest  of  the  al-( 
lowance  of  such  discount.    This  evidence  must  be  held  to  more  than  ^ 
counterbalance  the  denial  of  plaintiff's  officers  at  the  trial,  and  the  / 
court  below  was  not  warranted  in  finding,  as  a  matter  of  fact,  that 
no  such  discount  had  been  allowed. 

In  the  case  of  Sirkin  v.  Fourteenth  Street  Store,  124  App.  Div. 
384,  108  N.  Y.  Supp.  831,  the  Appellate  Division  of  this  depart- 
ment held  that  a  contract  by  which  plaintiff  sold  goods  to  defendant 
through  the  latter's  purchasing  agent,  the  inducing  cause  for  placing 
the  order  with  plaintiff  being  plaintiff's  agreement,  unknown  to  the 
defendant,  to  pay  the  agent  6  per  cent,  of  the  purchase  price  of  goods 
ordered  by  him,  was  either  part  of  such  agreement,  tihe  making  of 
which  was  a  misdemeanor  under  the  Penal  Code,  and  so  void,  or  was 
tainted  by  such  agreement,  so  that,  on  grounds  of  public  policy,  an 
action  for  the  purchase  price  could  not  be  maintained,  and  that  public 
policy  forbade  the  application  of  the  rule  of  ratification  to  a  contract 
of  sale  of  goods  by  plaintiff  to  defendant  through  the  latter's  pur- 
chasing agent,  induced  by  plaintiff's  illegal  agreement  to  pay  the  agent 
a  commission  on  all  orders  he  should  place  with  plaintiff,  though  de- 
fendant had  not  rescinded  the  contract  or  counterclaimed  for  damages 
in  the  action  by  plaintiff  against  defendant  for  the  purchase  price. 
Applying  this  doctrine  to  the  case  at  bar,  we  are  of  opinion  that  the 
judgment  cannot  stand. 

Ji|Hgtnent^jeversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  eveni.    All  concur. 


(62  Misc.  Rep.  471.) 

ZELZER  ▼.  COOK  et  aL 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  Lakdlobd  and  Tewant  ft  150*)— RKPAIB&— Whose  Duty  to  Mars. 

Under  a  lease  of  entire  premises,  the  tenant  is  bound  to  make  an  re- 
pairs, in  the  absence  of  a  contrary  proyision. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H  536- 
557;  Dec  Dig.  1 150.*] 

2,  Landlobd  and  Tenant  (I  167*)— Voluntabt  Bspaibs  bt  Landlobd— Lea- 

BIUTT  FOB  DETKOTS. 

Under  the  rule  that  improper  performance  of  a  gratuitous  understand- 
ing, causing  injury,  is  actionable,  a  landlord  who  undertakes  to  make  re- 
pairs at  the  tenant's  request  though  not  bound  to  do  so,  is  liable  for  injury 
resulting  from  defective  performance  of  the  work. 

[Ed.  Nota — ^Fdr  other  cases,  see  Landlord  and  Tenant,  Dec  Dig.  |  167.*] 
'For  other  cases  ^ee  tune  topic  ft  9  mttmbbb  In  Deo.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  MuificiPAL  CoBPOBATioirs  a  762*)  —  Sidewalks  —  OoAL  Holes— Liabilitt 

FOR  Injury. 

A  coal  hole  In  a  sidewalk,  left  unguarded  or  without  safe  coyerlng,  Is  a 
nuisance,  and  all  persons  who  continue  it,  or  are  in  any  way  responsible 
for  It,  are  liable,  irpespectlye  of  negligence,  for  injury  to  a  pedestrian. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
1606;  Dec.  Dig.  8  762.*] 

4.  Landlord  and  Tenant  (§  167*)— Liability  or  Landlord— Nuisance. 

A  landlord  out  of  possession  is  not  responsible  for  an  after-occurring 
nuisance,  unless  he  is  at  fault  for  Its  creation  or  continuance ;  the  mere 
fact  of  ownership  not  showing  fault 
^  [Ed.  Note. — ^For  Other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  |  167.*] 

5.  Landlord  and  Tenant  (S  167*)— Sidewalks— Defective  Coal  Holes— Neq- 

LIQENCE.  * 

That  a  pedestrian,  injured  through  a  defective  cover  to  a  coal  hole  In  a 
sidewalk,  was  not  negligent,  and  that  the  landlord  of  the  abutting  premises 
had  undertaken  to  remedy  the  defect,  but  had  inefficiently  performed  the 
work,  makes  out  a  prima  facie  case  of  negligence  against  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  TeDant,  Dec.  Dig.  §  167.*] 

6.  Landlord  and  Tenant  (J  169*)— Sidewalks— Defective  Coal  Holes— Neg- 

ligence—Evidence— Sufficiency. 

Evidence  in  an  action  for  injury  to  a  pedestrian  caused  by  a  defective 
cover  to  a  coal  hole  in  a  sidewalk  held  to  warrant  a  finding  that  the  ten- 
ant of  the  abutting  premises  was  not  negligent. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  S  169.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action'  by  Ralph  Zelzer  against  Frank  Cook  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.  Affirmed  as  to  defendant 
Cook,  and  reversed  and  new  trial  ordered  as  to  defendant  Margaret 
Donnelly. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,JJ. 

H.  N.  Holde,  for  appellant. 

M.  Strassman,  for  respondent  Cook. 

Amend  &  Amend,  for  respondent  Donnelly. 

GILDERSLEEVE,  P.  J.  Plaintiff  was  injured  by  fallirig  into  a 
coal  hole  on  the  sidewalk  in  front  of  premises  owned  by  defendant 
Donnelly  and  leased  by  her  to  defendant  Cook.  The  unciontradicted 
evidence  of  plaintiff  showS  that  he  was  walking  on  the  sidewalk  and 
stepped  on  the  cover  of  the  coal  hole,  which  seemed  to  be  in  proper 
condition,  but  which,  in  fact,  was  defective,  and  that  plaintiff  fell 
into  the  chute,  was  injured,  and  was  taken  to  the  hospital;  that  he 
was  unable  to  follow  his  occupation  and  received  medical  treatment  for 
about  three  weeks;  that  he  still  suffers  pain  in  his  leg;  and  that  his 
loss  of  earnings  by  reason  of  the  accident  amounted  to  about  $150. 
He  was  corroborated  as  to  the  defective  condition  of  the  cover  .by 
defendant  Cook,  the  lessee  of  the  premises,  who  swore  that  he  had 
observed  this  defective  condition  for  some  time,  and  had  requested 
defendant  Donnelly  to  repair  it,  and  that  said  Donnelly  did  send  a 
man  to  make  the  repairs,  but  the  repairs  were  not  effective,  nor  prop- 

*For  other  cases  see  same  topic  &  §  numbeb  tn  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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erly  done,  and  Cook  so  notified  Donnelly,  and  it  was  not  until  after 
plaintiff's  accident  that  sufficient  repairs  were  finally  made.  The  de- 
fendant Donnelly  rested  on  plaintiffs  case.  The  defendant  Cook's  evi- 
dence does  not  contradict  plaintiff.  The  court  gave  judgment  on  the 
merits  in  favor  of  both  defendants,  and  plaintiff  appeals. 

It  cannot  be  doubted,  under  the  evidence  of  this  case,  that  either 
Donnelly  or  Cook,  if  not  both,  was  liable  to  plaintiff  for  his  injuries. 
Jennings  v.  Van  Schaick,  108  N.  Y.  530, 16  N.  E.  424,  2  Am.  St.  Rep. 
459.  The  action  was  tried  on  the  theory  of  negligence,  not  of  nui- 
sance. Donnelly  seeks  to  escape  upon  the  theory  that  she  leased  the 
premises  to  Cook,  and  relies  upon  the  authority  of  Jennings  v.  Van 
Schaick,  108  N.  Y.  630,  16  N.  E.  424,  2  Am.  St.  Rep.  459,  where  it 
was  held  that: 

"When  the  owner  builds  a  coal  vault  under  or  adjoining  the  sidewalk,  with 
an  opening  to  the  surface,  by  the  permission  of  the  municipality,  and  constructs 
it  in  all  respects  safely  and  properly,  and  then  rents  the  premises  to  a  tenant, 
who  takes  the  entire  possession  and  occupation,  the  landlord  reserving  no 
control,  and  the  tenant,  in  his  own  use  of  the  property,  carelessly  leaves  the 
coal  hole  open,  whereby  some  one  is  injured,  it  is  the  tenant,  and  not  the 
landlord,  who  is  liable,  since  the  latter  has  neither  created  or  maintained  a 
nuisance,  nor  been  guilty  of  any  negligence  or  wrong.*' 

In  the  case  at  bar,  it  may  be  observed,  there  is  no  evidence  that 
Donnelly  built  and  constructed  the  coal  vault  or  hole,  with  its  cover, 
"in  all  respects  safely  and  properly";  nor  is  there  any  evidence  of 
the  permission  of  the  municipality,  beyond  the  inference  to  be  drawn 
from  the  existence  and  continuance  of  the  coal  hole  for  apparently 
a  considerable  period  of  time,  while  the  evidence  aflSrmatively  shows 
that  Donnelly  did  exercise  some  control  over  the  leased  premises,  so 
far  as  this  hole  is  concerned,  since  she  undertook  to  remedy  the  de- 
fects in  the  cover,  both  before  and  after  the  accident.  The  lease  pro- 
vides that  "the  party  of  the  second  part  [Cook]  shall  make  all  neces- 
sary and  needfid  inside  repairs,  and  bear  all  expenses  incident  to  the 
management  of  said  premises,"  but  is  silent  as  to  the  outside  repairs ; 
and  defendant  Cook  claims  that  the  outside  repairs  were  thus  left, 
inferentially,  to  be  done  by  Doilnelly.  In  the  absence,  however,  of  a 
provision  to  the  contrary,  all  repairs  are  presumed  to  fall  to  the  ten- 
ant under  a  lease  of  the  entire  premises. 

Conceding,  however,  that  Donnelly  was  under  no  obligation,  under 
the  lease,  to  repair  the  coal  hole  cover,  the  rule  is  that  the  improper 
performance  of  a  gratuitous  undertaking,  from  which  damage  en- 
sues, gives  a  right  of  action,  and  where  a  landlord  undertakes  to 
repair  leased  premises,  at  the  request  of  the  tenant,  although  under 
no  obligation  to  do  so,  he  is  answerable  for  injuries  resulting  from 
defective  performance  of  the  work.  McAdam,  Land.  &  Ten.  Sup- 
plement, p.  192.  ^Looking  at  the  case  from  the  standpoint  of  a  nui- 
sance, it  must  be  Tfetd  that,  assuming  that  the  authority  for  the  con- 
struction of  the  coal  Hole  had  been  granted,  the  consent  of  the  mu- 
nicipality was  conditioned  in  such  case  upon  certain  modes  of  use, 
and  when  the  opening  was  left  unguarded,  or  without  safe  covering, 
it  became  at  once  a  trap  and  a  nuisance  (Jennings  v.  Van  Schaick,  108 
N.  Y.  533,  15  N.  E.  424,  2  Am.  St.  Rep.  459),  and  all  persons  who 
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•continued  it,  or  in  any  way  became  responsible  for  it,  were  liable  to 
any  person  who  might  be  injured  thereby,  while  going  upon  the  side- 
walk, irrespective  of  any  question  of  negligence  on  their  part  (Ir- 
vine V.  Wood,  61  N.  Y.  228,  10  Am.  Rep.  603)  ;  but  a  landlord,  out 
of  possession,  is  not  responsible  for  an  after-occurring  nuisance,  un- 
less in  some  manner  he  is  shown  to  be  at  fault  for  its  creation,  or, 
as  in  the  case  at  bar,  for  its  continuance,  but  the  bare  fact  of  owner- 
ship will  not  produce  this  neSSFFjCWolf  v.  Kilpatrick,  101  N.  Y.  147, 
4  N,  E.  188,  64  Am.  Rep.  672)^ 

However,  as  above  stated,  tfrts  case  was  tried  on  the  theory  of  neg- 
ligence only,  not  of  nuisance,  and  we  shall  decide  it  upon  that  theory. 
The  plaintiff  was  clearly  free  from  contributory  negligence,  and, 
as  we  have  seen,  it  is  established  by  the  evidence  that  the  defendant 
Donnelly,  after  receiving  notice  from  the  tenant,  Cook,  undertook 
to  remedy  the  defective  cover  of  the  coal  hole,  but  performed  the  work 
so  inefficiently  as  to  leave  the  same  in  a  dangerous  condition,  and  that 
the  accident  resulted  therefrom.  This  state  of  the  evidence  makes 
out  a  prima  facie  case  of  negligence  against  defendant  Donnelly,  who 
-did  not  attempt  to  rebut  the  same,  and  it  was,  therefore,  error  to  ren- 
der judgment  in  her  fkvor.  So  far  as  Cook  is  concerned,  the  case  is 
different ;  for  he  gave  due  notice  to  Donnelly  of  the  unsafe  condition 
-of  the  cover,  and  received  Donnelly's  assurance  that  it  would  be  rem- 
edied, and,  in  the  meanwhile,  he  did  what  he  could,  by  means  of  a 
-chain,  to  keep  the  cover  in  place,  and,  after  Donnelly  had  sent  a  man, 
previous  to  the  accident,  to  remedy  the  defect,  Cook  made  another 
examination  of  the  cover,  and  again  notified  Donnelly  that  it  still 
remained  defective.  The  court  below,  therefore,  seems  to  have  been 
warranted  in  finding  as  a  fact  in  the  case  that  Coc^  was  not  guilty 
-of  negligence. 

It  seems  to  us  that  the  judgment  as  to  Cook  should  be  affirmed, 
with  costs,  and  the  judgment  as  to  Donnelly  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


•(62  Misc.  Rep.  475.) 

BABASCH  T.  KRAM£!R  et  al. 

(Supreme  Court,  Appellate  Tferm.    February  26,  1909.) 

1.  Sales  (8  263*)— Wabbantt  or  Title. 

The  owner  of  premises  in  which  laundry  tubs  were  installed  entered 
into  an  agreement  to  sell  the  premises,  and  the  contract  provided  that 
the  sale  was  to  include  all  the  personal  property  contained  in  the  prem- 
ises and  used  in  connection  therewitlL  In  pursuance  of  such  contract, 
the  owner  conveyed  the  premises  and  their  appurtenances  to  the  other 
party  by  a  full  covenant  warranty  deed.  Held  that,  whether  or  not  the 
tubs  passed  by  the  conveyance,  the  owner  warranted  his  title  thereto, 
since,  if  they  were  fixtures,  they  were  covered  by  the  covenant  in  the 
deed,  and«  if  not,  a  warranty  ci  title  would  be*  implied  by  their  sale  as 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  749;  Dec  Dig.  § 
263.*] 

••For  othtr  cues  tee  tame  topic  ft  I  numbsb  in  Dec.  ft  Am.  Digi.  Id07  to  date,  ft  Rep'r  ladezea 
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2.  Lis  Pextdsns  (§  7*) — Ck>MMisNCEMENT  OF  Action— Neoessitt  of  Filing  Ac- 

tion Papers. 

The  rule  that  every  person  is  prlyj  to  a  judgment  who,  after  the 
bringing  of  an  action,  has  succeeded  to  an  estate  or  interest  lield  by  one 
who  was  a  party  to  the  Judgment  therein,  does  not  apply  in  the  state  of 
New  York,  where  actions  in  courts  of  record  are  conmienced  by  a  summons 
issued  out  of  an  attorney's  office,  of  which  no  record  is  made  in  the 
office  of  the  clerk  of  court,  and  which  is  followed  by  a  complaint,  which 
need  not  be,  and  in  most  cases  is  not,  filed  until  the  Judgment  roll  is 
made  up,  and  hence  no  lis  pendens  is  created,  which  will  bind  the  pur- 
chaser to  a  Judgment  in  a  suit,  unless  there  be  a  process  and  a  bill  or 
complaint  on  file  in  which  the  claim  upon  the  property  is  set  forth. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens,  Gent  Dig.  H  1^15;  Dec. 
Dig.  9  7.»] 

3.  Indemnity  (|  14*) — ^Wabbantt  of  Title— Satisfaction  of  Inouubbance-- 

Becovebt  Oveb— Judgment. 

Though  a  seller  of  property  may  satisfy  a  claim  of  a  purchaser  for 
defect  in  title  to  some  of  the  property  sold  without  awaiting  legal  action 
to  compel  such  satiBfaction,  and  can  recover  from  the  person  from  whom 
he  himself  purchased  the  property,  proTided  the  latter's  title  was  in  fact 
bad,  still,  in  order  to  do  so,  he  must  affirmatively  establish  the  defect  in 
the  title  by  proof  independent  of  a  Judgment  in  an  action  involving  the 
same  propertisr  to  which  his  grantor  was  neither  a  party,  nor  called  in  to 
aid  in  its  defense,  and  the  fact  that  he  believed  or  had  reasonable  cause 
to  believe  his  grantor's  title  was  bad  did  not  entitle  him  to  recover  from 
his  grantor  what  he  had  paid  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  i  41 ;  Dec.  Dig. 
I  14;*   Sales,  Cent  Dig.  SS  1279,  1280.] 

i.  Sales  (S  472*) — Conditional  Sales—Rbcobd  of  Bill  of  Sale— EIzeoution 
in  Duplicate— EiFFECT. 

Under  section  115  of  the  lien  law  (chapter  418,  p.  541,  Laws  1897),  pro- 
viding that  the  sections  relating  to  the  filing  of  certain  conditional  bills  of 
sale  shall  have  no  application  to  a  conditional  sale  of  household  goods,  if 
the  contract  for  sale  is  executed  in  duplicate,  and  one  duplicate  delivered 
to  the  purchaser,  the  effect  of  the  record  or  delivery  of  a  duplicate  is  not 
to  establish  either  the  existence  or  the  validity  of  the  conditional  bill  of 
sale  upon  the  merits,  but  simply  to  leave  the  matter  open  to  proof  upon 
the  merits,  and  to  save  the  bill  of  sale  from  the  rule  which  would  other- 
wise render  it  invalid  against  subsequent  purchasers  from  the  buyer, 
regardless  of  what  its  merits  might  be. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  S  1370;  Dec.  Dig.  § 
472.*] 

5l  Sales  (f  472*)— Conditional  Sales— Title  to  Goods— Pbesumptions. 

Where  a  contract  of  conditional  sale  binds  the  purchaser  to  pay  for  the 
goods  within  60  days,  and  provides  that  the  title  shall  remain  in  the 
seller  until  full  payment,  the  presumption  as  to  a  subsequent  purchaser 
of  the  goods,  who  was  a  total  stranger  to  the  original  transaction,  and 
to  whom  the  original  purchaser  transferred  them  long  after  the  expiration 
of  the  60  days,  is  that  payment  was  made  as  agreed  upon  in  the  original 
contract  and  that  the  title  had  passed  to  the  vendor  therein. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  S  1376;  Dec  Dig.  9 
472.*] 

4  Trial  (§  54*) — ^Reception  of  Evidenci^— Ldcitation  of  Pubposb. 

Lack  of  evidence  to  rebut  a  presumption  in  favor  of  a  purchaser  of 
personal  property  that  title  thereto  had  passed  to  the  purchaser's  vendor 
from  his  prior  vendor  was  not  supplied  by  evidence  of  a  judgment  in  an 
action  to  which  he  was  not  a  party,  holding  otherwise,  where  counsel 
stated  that  the  judgment  was  offered  in  evidence  solely  for  another  pur- 

*For  other  ctaec  tee  same  topic  ft  9  nfmbkr  in  Dec.  ft  Am.  Digi.  1907  to  dato,  ft  Rop'r  Indexe* 
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pose,  since,  where  a  party  so  limits  the  purpose  for  which  his  evidence  is 
introduced,  the  adverse  party  is  entitled  to 'rely  upon  its  effect  being 
similarly  limited. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  126 ;  Dec.  Dig.  f  54.*] 

Ford,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Sigmund  W.  Barasch  against  Osher  Kramer  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  GIEGERICH,  HENDRICK,  and  FORD,  JJ. 

Morris  A.  Rabinovitch  (Charles  Schwick,  of  counsel),  for  appel- 
lants. 

Feltenstein  &  Rosenstein  (Abraham  Rosenstein,  of  counsel),  for 
respondent. 

GIEGERICH,  J.  The  action  is  to  recover  damages  for  breach  of 
warranty  of  title  upon  the  sale  by  the  defendants  to  the  plaintiff  of 
certain  laundry  tubs  contained  in  the  premises  No.  319  East  Seventy- 
Fifth  street,  in  the  borough  of  Manhattan,  New  York  City.  The  case 
was  submitted  upon  stipuJations  and  concessions  made  in  open  court, 
from  which  the  following  appear  to  be  the  material  and  undisputed 
facts ; 

On  February  28,  1903,  one  Lottie  Kurzynski  was  the  owner  of  the 
premises  in  question,  and  entered  into  an  agreement  with  the  Union' 
Granite  Company  by  which  the  latter  made  a  conditional  sale  of  cer- 
tain laundry  tubs,  which  were  afterwards  installed  in  the  house,  and 
still  remained  there  at  the  time  of  the  trial  of  this  action.  By  that 
agreement  the  purchaser  undertoc4c  to  pay  for  the  tubs  within  60  days 
after  their  delivery,  and  title  was  to  remain  in  the  vendor  until  final 
payment.  On  March  8,  1903,  this  agreement  was  duly  filed  in  the  of- 
fice of  the  register  of  the  county  of  New  York,  and  it  was  duly  refiled 
on  or  before  March  8,  1904.  Subsequently  to  March  8, 1904,  but  with- 
in a  year  thereafter,  the  vendor  of  the  tubs,  or  its  assignee,  commenced 
an  actioti  against  the  purchaser  and  the  then  owner  of  the  premises 
to  recover  the  tubs  or  their  value.  On  February  16,  1905,  after  sev- 
eral mesne  conveyances,  the  defendants  became  the  owners  of  the 
premises  for  value  and  without  notice  of  the  pending  action  or  the 
claims  upon  which  it  was  based.  On  October  17,  1905,  the  plaintiff 
entered  into  an  agreement  in  writing  with  the  defendants  for  the 
purchase  of  the  premises  in  question  for  a  certain  price,  and  this 
contract  provided  that  the  sale  was  to  include  "all  personal  property 
contained  in  said  premises  and  used  in  connection  therewith."  On 
December  1,  1905,  the  defendants,  in  pursuance  of  the  contract  just 
mentioned,  conveyed  the  premises  and  their  appurtenances  to  the 
plaintiff  by  a  full-covenant  warranty  deed;  the  tubs  being  then  in- 
stalled in  the  house.  Thereafter  the  plaintiff  entered  into  a  contract 
of  sale,  similar  in  its  terms  to  the  one  last  mentioned,  with  one  Fannie 
Weinfeld,  and  later  conveyed  the  premises  and  their  appurtenances 

*For  other  cases  see  8air:e  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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to  her  by  a  full-covenant  warranty  deed,  and  she  was  still  the  owner 
when  this  action  was  commenced.  Neither  the  plaintiff  nor  Mrs. 
Weinfeld  had  any  knowledge  or.  notice  of  the  then  pending  action 
in  replevin  to  recover  the  tubs  when  they  took  title,  and  both  were 
bona  fide  purchasers  for  value.  On  October  15,  1906,  and  subse- 
quently to  the  conveyance  to  the  present  owner,  Mrs.  Weinfeld,  judg- 
ment was  entered  in  the  replevin  action  in  favor  of  the  plaintiff 
therein  for  the  recovery  of  the  tubs  or  their  value.  This  judgment 
was  entered  upon  the  default  of  the  defendants  in  the  action,  who 
had  answered,  but  did  not  appear  when  the  cause  was  called  for 
trial.  The  defendants  in  this  action  were  not  parties  to  the  replevin 
action.  Thereafter  execution  was  issued  upon  the  judgment  in  the 
replevin  action,  and  the  present  owner  of  the  property,  Fannie  Wein- 
feld, in  order  to  prevent  the  removal  of  the  tubs,  paid  to  the  sheriff 
the  sum  of  $150,  which,  upon  her  demand,  the  present  plaintiff  repaid 
to  her.    The  value  of  the  tubs  was  at  all  times  $143. 

Upon  these  facts  the  trial  court  gave  judgment  in  favor  of  the 
plaintiff  for  $143  and  costs,  and  I  think  it  is  obvious  that  the  judg- 
ment must  be  reversed.  The  record  does  not  inform  us  whether  the 
tubs  were  in  any  way  affixed  to  the  realty,  to  enable  us  to  judge  wheth- 
er, as  between  grantor  and  grantee,  they  would  pass  by  a  conveyance 
of  the  land.  If  so,  they  were  covered  by  the  covenants  in  the  deeds ; 
and,  if  not,  a  warranty  of  title  would  be  implied  upon  their  sale  as 
personal  property,  so  that  the  same  result  would  follow  in  either  case 
upon  a  failure  of  the  title.  But  the  difficulty  with  this  case  is  that 
there  is  no  competent  evidence  that  the  defendants'  title  was  defective. 
The  judgment  in  the  replevin  action,  which  was  recovered  in  the 
Supreme  Court,  is  not  evidence  against  them,  and  their  counsel  so 
insisted  on  the  trial.  The  plaintiff's  counsel  argues  that  the  judgment 
was  admissible  against  the  defendants,  and  cites  21  Am.  &  Eng.  Ency. 
of  L.  (1st  Ed.)  p.  139,  which  lays  down  the  principle  that: 

"Every  person  Is  privy  to  a  judgment  who  has  succeeded  to  an  estate  or 
interest  held  by  one  who  was  a  party  to  the  judgment,  this  succession  taking 
place  after  the  bringing  of  the  action." 

The  rule  so  laid  down  is  not  the  law  in  this  state,  and  would  be  a 
harsh  and  illogical  rule  in  any  state  having  a  practice  siniilar  to  ours, 
where  in  courts  of  record  the  action  is  commenced  by  a  summons, 
which  is  issued,  not  out  of  court,  but  out  of  an  attorney's  office,  and 
of  which  no  record  is  made  in  the  office  of  the  clerk  of  the  court,  and 
which  is  followed  by  a  complaint,  which  need  not  be  filed,  and,  33  a 
matter  of  fact  in  the  vast  majority  of  cases,  is  not  filed,  until  the 
judgment  roll  is  made  up,  notwithstanding  the  imperative  form  of 
the  provisions  of  section  824  of  the  Code  of  Civil  Procedure,  which 
requires  the  filing  of  the  summons  and  of  each  pleading  in  an  action 
within  10  days  after  the  service  thereof.  There  is  no  penalty  for  a 
failure  to  comply  with  such  direction,  however,  and  it  is  a  matter  of 
common  knowledge  that  both  the  summons  and  the  complaint  are 
retained  in  the  office  of  the  plaintiff's  attorney  until  the  judgment 
roll  is  made  up,  when  for  the  first  time  they  are  filed  in  court. 

When  actions  could  be  commenced  only  by  process  issued  put  of 
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the  court,  and  a  record  was  made  of  such  process,  and  when  the 
pleadings  were  required  to  be  filed,  and  were  filed,  in  the  court,  it  was 
entirely  fair  to  charge  a  purchaser -of  personal  property  with  notice 
that  a  suit  affecting  the  title  to  such  property  had  been  commenced 
against  his  vendor.  Under  our  present  method  of  practice,  however, 
the  facts  on  which  such  a  rule  was  based  have  ceased  to  exist,  and 
for  the  reasons  pointed  out  and  discussed  at  great  length  in  Leitch 
V.  Wells,  48  N.  Y.  585,  that  old  common-law  rule  is  not  in  force  in 
this  state,  and  no  lis  pendens  is  created  which  will  bind  a  purchaser 
to  a  judgment  in  a  suit  unless  there  be  a  process  and  a  bill  or  com- 
plaint on  file  in  which  the  claim  upon  the  property  is  set  forth.  Fur- 
ther, on  the  question  of  privity,  see  Campbell  v.  Hall,  16  N.  Y.  575 ; 
Zoeller  v.  Riley,  100  N.  Y.  102,  2  N.  E.  388,  53  Am.  Rep.  157;  Mas- 
ten  V.  Olcott,  101  N.  Y.  153,  4  N.  E.  274. 

It  is  a  part  of  the  case  of  the  one  seeking  to  introduce  a  judgment 
as  evidence  to  show  the  filing  of  the  summons  and  complaint  (Leitch 
V.  Wells,  48  N.  Y.  612)  prior  to  the  date  of  the  acquisition  of  title 
by  the  purchaser  against  whom  the  judgment  is  sought  to  be  intro- 
duced in  evidence.  Furthermore  the  plaintiff's  counsel  expressly  re- 
stricted the  purpose  for  which  he  offered  the  judgment  in  evidence 
to  showing: 

"That  there  was  made  upon  him  [plaintiff]  a  demand;  that  he  had  rea- 
sonable cause  to  believe  that  he  or  his  subsequent  grantee,  to  whom  he  had 
given  a  deed,  would  be  Imperiled  or  prejudiced  in  his  rights ;  and  it  is  offered 
merely  and  only  for  the  purpose  of  proving  that  plaintiff  had  reasonable 
ground  to  believe  that  his  claim  or  title  had  been  attadied  and  could  pay  the 
claim." 

While  the  plaintiff  undoubtedly  had  the  right  to  satisfy  the  claim 
of  his  grantee  without  awaiting  legal  action  to  compel  such  satisfac- 
tion, and  could  recover  from  his  grantor  provided  the  latter's  title  was 
in  fact  bad  (Sweetman  v.  Prince,  26  N.  Y.  224,  232;  Burt  v.  Dewey, 
40  N.  Y.  283,  286,  100  Am.  Dec.  482 ;  Bordwell  v.  Collie,  45  N.  Y. 
494,  497),  the  question  is,  not  what  he  believed  or  had  reasonable 
cause  to  believe,  but  what  the  fact  was,  and  the  plaintiff  must  af- 
firmatively establish  the  defect  in  his  grantor's  title  by  independent 
proof,  when  that  grantor  was  neither  a  party  to  a  prior  action  in 
which  the  question  was  determined  nor  called  in  to  aid  in  its  de- 
fense (Id.). 

The  respondent  appears  to  place  some  reliance  upon  section  115  of 
the  lien  law  (chapter  418,  p.  541,  of  the  Laws  of  1897),  which  was 
in  effect  at  the  time  of  the. transaction  in  question,  and  which  pro- 
vides that  the  sections  relating  to  the  filing  of  certain  conditional 
bills  of  sale  shall  have  no  application  to  a  conditional  sale  of  house- 
hold goods,  "if  the  contract  for  the  sale  thereof  is  executed  in  dupli- 
cate and  one  duplicate  thereof  delivered  to  the  purchaser,"  which  de- 
livery of  a  duplicate  was  admittedly  made  in  this  case.  Conceding  all 
this,  however,  does  not  help  the  plaintiff's  case.  The  question  of  fact 
would  still  remain  whether  the  title  continued  in  the  vendor,  or  wheth- 
er it  had  passed  to  the  vendee  through  the  performance  by  the  latter 
of  the  condition  of  the  bill  of  sale,  above  referred  to,  that  payment 
should  be  made  within  60  days  after  the  delivery  of  the  articles  and 
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that  title  was  to  remain  in  the  vendor  until  final  payment.  The  only 
effect  of  the  proper  filing  of  the  conditional  bill  of  sale  in  an  ordinary 
case,  or  of  the  delivery  of  a  duplicate  in  the  cases  provided  for  under 
section  115,  above  referred  to,  is  to  save  the  bill  of  sale  from  the 
rule  which  would  otherwise  render  it  invalid  against  subsequent 
purchasers,  regardless  of  what  its  merits  might  otherwise  be.  The 
effect  of  such  recording  or  such  delivery  of  a  duplicate  is  not  to  estab- 
lish either  the  existence  of  the  validity  of  the  conditional  bill  of  sale 
upon  the  merits,  but  simply  to  leave  the  matter  open  to  proof  upon 
the  merits. 

The  next  question  that  arises,  therefore,  is  what  presumption  is  to 
be  indulged  in,  in  a  case  of  this  kind,  where  a  contract  to  which  both 
the  plaintiff  and  the  defendants  are  strangers  is  introduced  in  evi- 
dence, and  where  the  terms  of  that  contract  bind  the  purchaser  to 
pay  for  the  goods  within  60  days  and  that  title  shall  remain  in  the 
seller  until  final  payment.  I  think  the  inference  which  ought  to  be 
drawn  under  such  circumstances  is  that  the  contract  between  such 
strangers  was  performed,  and  that  payment  was  made  as  agreed  up- 
on, and  that  the  title  passed  out  of  the  vendor  into  the  vendee.  The 
lack  of  evidence  on  this  point  is  not  supplied  by  the  judgment  in  the 
replevin  action,  because  that  was  offered,  in  the  language  of  the 
plaintiff's  counsel,  used  at  the  time  it  was  admitted  in  evidence,  "mere- 
ly and  only  for  the  purpose  of  proving  that  he  [the  plaintiff]  had 
reasonable  ground  to  believe  that  his  claim  or  title  had  been  attacked, 
and  that  he  had  reasonable  ground  to  pay  the  claim." 

We  do  not  now  have  to  pass  upon  the  question  whether,  if  the 
judgment  had  been  offered  and  admitted  for  all  purposes,  it  would 
have  been  binding  upon  the  defendants  upon  any  theory  of  notice  of 
the  pendency  of  the  action  by  reason  of  the  provisions  of  chapter 
503,  p.  1162,  of  the  Laws  of  1905,  which,  in  repealing  section  115, 
above  referred  to,  expressly  provided  that  such  repeal  should  not  af- 
fect any  action  or  proceeding  pending  at  the  time  the  repeal  took 
eflFect,  which  was  on  September  1,  1905,  on  which  date  the  said 
replevin  action,  as  above  shown,  was  pending.  As  the  judgment  was 
offered  only  for  a  limited  purpose,  the  defendants  were  entitled  to  re- 
ly upon  its  effect  being  similarly  limited,  both  in  the  court  below 
and  on  appeal.  It  is  manifest  that  any  other  rule  would  lead  to  sur- 
prise and  injustice. 

My  conclusion  is  that  neither  the  fact  of  the  delivery  of  the  dupli- 
cate conditional  bill  of  sale  to  the  purchaser  nor  the  judgment  ren- 
dered in  the  replevin  action,  limited  as  the  latter  was  in  the  purpose 
for  which  it  was  admitted,  afford  any  evidence  that  there  was  a  breach 
of  warranty  of  title  on  the  part  of  the  defendants,  and  the  judgment 
must  therefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellants  to  abide  the  event. 

HENDRICK,  J.  (concurring).  On  February  28,  1903,  the  Union 
Granite  Company  placed  20  washtubs  in  the  building  designated  in 
tiie  return  as  No.  319  East  Seventy-Fifth  street,  then  owned  by  Lot- 
tic  Kurzynsky,  who  agreed  to  pay  for  said  tubs  within  60  days.  Un- 
der the  agreement  between  them,  the  seller  retained  title  and  the  right 
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to  remove  the  tubs  on  default  of  payment.  .  This  agreement  of  condi- 
tional sale  appears  to  have  been  filed  with  the  register  March  10,  1903, 
and  refiled  March  8,  1904,  and  a  duplicate  copy  was  retained  by  each 
party.  In  November,  1904,  said  Lottie  Kurzynsky  conveyed  the  prem- 
ises to  Philip  Menschel,  and  the  deed  was  recorded  the  same  month. 
Within  a  year  after  said  March  8,  1904,  said  Union  Granite  Company 
commenced  an  action  against  Lottie  Kurzynsky  and  the  then  owners 
of  said  premises  to  replevy  said  tubs.  In  February,  1905,  said  Men- 
schel by  a  full-covenant  deed  conveyed  said  premises  to  defendants 
herein  for  $100  and  other  valuable  considerations,  subject  to  two 
mortgages.  In  October  1905,  defendants  entered  into  a  written  con- 
tract by  which  they  agreed  to  sell  to  plaintiff  herein,  and  he  agreed 
to  purchase,  said  premises,  including  the  personal  property  used  in 
connection  therewith.  The  agreed  consideration  was  $31,800,  of 
which  $1,000  was  then  paid,  $6,675  was  agreed  to  be  paid  on  'deliv- 
ery of  the  deed  December  1,  1905,  and  the  remainder  consisted  of 
mortgages  existing  on  the  property.  On  December  1,  1905,  said  deed 
containing  full  covenants  was  delivered.  The  expressed  considera- 
tion was  $100  and  other  valuable  considerations.  The  amount  due 
on  the  first  mortgage  was  $20,000,  and  on  the  second  was  $4,125. 
No  reference  was  made  to  personal  property.  In  October,  1906,  judg- 
ment in  favor  of  the  Union  Granite  Company  was  entered  in  said 
action  of  replevin.  An  answer  had  been  served  by  the  defendants 
therein,  but  they  did  not  appear  at  the  trial.  Plaintiff  conveyed  to 
Fannie  Weinfeld  by  a  deed  containing  the  same  conditions  and  reserva- 
tions contained  in  the  contract  and  deed  executed  to  him  by  defend- 
ants. In  order  to  prevent  the  removal  of  the  tubs  after  judgment 
in  replevin,  it  is  probable  that  Fannie  Weinfeld  settled  the  granite 
company's  claim.  Neither  plaintiff  nor  defendants  had  notice  of  the 
replevin  action,  nor  did  plaintiff  have  any  notice  of  the  bill  of  condi- 
tional sale  or  of  the  status  of  the  tubs. 

This  action  was  tried  on  oral  pleadings,  and  judgment  rendered 
for  $143,  the  agreed  value  of  the  tubs,  with  interest  thereon  and  costs. 
While  the  substance  of  the  oral  pleadings  has  not  been  returned,  it  is 
evident,  from  the  bill  of  particulars  and  the  arguments  of  counsel 
on  both  sides,  that  plaintiff's  claim  arose  out  of  defendant's  failure 
to  deliver  the  tubs,  considered  as  personal  property.  I  am  of  opin- 
ion that  plaintiff  has  mistaken  his  remedy  in  proceeding  upon  the 
theory  that  the  tubs  are  personal  property,  instead  of  bringing  an  ac- 
tion on  the  covenants  in  his  deed.  The  contract  under  which  the  tubs 
were  sold  empowered  the  sellers  "to  enter  upon  said  premises  and 
remove  some  laundry  tubs  and  fittings  that  have  been  annexed  to  the 
realty."  They  are  referred  to  in  the  return  as  washtubs.  On  page 
2  of  respondent's  brief  they  state  that : 

"In  order  to  prevent  the  ripping  out  of  the  tubs,  the  plaintiff  paid  to  the 
attorney  for  the  present  owner  a  certain  amount." 

The  contract  of  sale  by  the  granite  company  included  fittings,  which 
would  be  superfluous  in  the  case  of  rural  washtubs.  While  the  evi- 
dence is  meager,  I  think  we  may  fairly  infer  that  the  washtubs  and 
fittings  sold  in  1903  had  become  part  of  the  realty  before  judgment 
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in  replevin  was  recovered  in  1906.  As  between  the  granite  company 
and  Lottie  Kurzytisky,  the  tubs  remained  personal  property,  as  it  was 
so  stipulated  in  the  contract  between  them.  Perhaps  they  partook 
of  the  nature  of  household  goods,  so  far  as  to  be  excepted  from  a 
conveyance  of  the  premises,  by  virtue  of  the  retention  of  duplicate 
copies  of  the  contract  under  the  provisions  of  the  lien  law  as  it  then 
existed.  This,  however,  is  not  clear,  for,  after  laundry  tubs  have 
become  set  and  attached  to  the  water  pipes,  they  are  usually  consid- 
ered a  substantial  part  of  the  building,  and  it  is  a  general  rule  that 
as  to  such  fixtures  their  "character  as  personalty  will  not  be  preserv- 
ed, even  by  special  agreement  to  accomplish  that  result."  Davis  v. 
Bliss,  187  N.  Y.  83,  79  N.  E.  851,  10  L.  R.  A.  (N.  S.)  458.  In  their 
essential  nature,  the  tubs  were  fixtures.  Bathtubs,  wash  basins,  fau- 
cets, heating  boilers,  and  water  pipes  are  part  of  the  realty.  Cohen 
v.  Kyler,  27  Mo.  122;  Smyth  v.  Sturges,  108  N.  Y.  495,  15  N.  E. 
544;  Kirchman  v.  Lapp  (Super.  Buff.)  19  N.  Y.  Supp.  831;  Jerym 
V.  Hunter,  93  App.  Div.  175,  87  N.  Y.  Supp.  546;  Kirk  v.  Crystal, 
118  App.  Div.  32,  103  N.  Y.  Supp.  17. 

In  the  construction  of  contracts,  courts  are  not  accustomed  to  stray 
far  from  the  intention  of  the  parties.  In  the  present  case  that  inten- 
tion does  not  seem  to  be  doubtful.  Plaintiff  probably  saw  the  tubs 
as  he  saw  other  fixtures ;  but  there  is  nothing  in  the  evidence  to  show 
that  he  believed  them  to  be  personal  property.  It  does  appear  that 
he  had  no  notice  of  the  conditional  sale,  the  status  of  the  tubs,  or  the 
action  in  replevin.  As  title  to  the  tubs  is  not  in  question,  I  am  inclined 
to  hold  that,  as  to  strangers  to  the  contract  of  conditional  sale,  the 
tubs  are  an  inseparable  part  of  the  real  estate,  and^  if  plaintiff  haa 
suffered  any  loss,  he  must  seek  Jiis  remedy  under  the  covenants  of 
his  deed. 

There  is  another  ground  on  which  I  must  vote  for  reversal.  The 
action  was  brought  on  the  contract  to  convey,  although  at  the  time 
therein  stipulated  a  deed  of  conveyance  was  duly  executed  and  ac- 
cepted. There  was  no  covenant  in  the  contract  relating  to  personal 
property,  no  separate  consideration  for  the  transfer  thereof,  no  ref- 
erence thereto,  except  the  following : 

"All  personal  property  contained  In  said  premises  and  used  in  connection 
therewith  are  included  in  this  sale." 

Assuming  that  the  tubs  were  personal  property,  and  were  in  use 
in  connection  with  the  premises,  they  ought  to  have  been  included  in 
the  deed,  or  otherwise  transferred  as  personal  property.  But,  after 
accepting  a  deed  which  omitted  part  of  the  property  contracted  for, 
plaintiff's  remedy  was  an  action  to  reform  the  deed,  for  the  general 
rule  is  that  the  deed  merges  the  contract  (Schoonmaker  v.  Hoyt,  148 
N.  Y.  425,  42  N.  E.  1059),  and  "it  needs  no  argument  to  prove  that 
a  single  covenant  to  convey  is  performed  by  a  conveyance"  (Morris 
v.  Whitcher,  20  N.  Y.  46 ;  Murdock  v.  Gilchrist,  52  N.  Y.  246).  If 
the  contract  had  contained  a  covenant  relating  to  the  personal  prop- 
erty, or  if  the  consideration  therefore  had  been  separate  and  the  re- 
turn had  shown  that  it  was  paid,  or  if  there  had  been  an  oral  agree- 
ment at  the  time  the  deed  was  delivered  by  which  the  agreement  to 
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transfer  the  personal  property  should  survive  the  deed,  then  plain- 
tiff might  have  maintained  an  action  for  breach  of  contract  to  trans- 
fer personal  property,  because  oral  agreements  are  not  affected  by  a 
deed,  and  "distinct  and  separable  provisions"  of  a  written  contract 
are  not  merged  in  a  deed.  Witbeck  v.  Waine,  16  N.  Y.  632;  Ger- 
man-American Company  v.  Starke,  84  Hun,  430,  32  N.  Y.  Supp. 
403 ;  Stearns  v.  Lichtenstein,  48  App.  Div.  501,  62  N.  Y.  Supp.  949 ; 
Lewis  V.  Seabury,  74  N.  Y.  409,  30  Am.  Rep.  311 ;  Disbrow  v.  Har- 
ris, 122  N.  Y.  365,  25  N.  E.  356. 

I  have  assumed  that  plaintiff  reimbursed  his  grantee  for  moneys 
paid  by  her  to  prevent  the  removal  of  the  tubs;  but  I  find  no  con- 
cession or  evidence  to  that  effect  in  the  return.  It  seems,  however, 
to  be  conceded  or  assumed  in  the  briefs. 

For  these  reasons,  I  agree  with  Justice  GIEGERICH  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event. 

FORD,  J.  (dissenting).  The  plaintiff  was  obliged  to  prove  that 
the  title  to  which  Mrs.  Weinfeld  voluntarily  yielded  was  paramount 
to  that  acquired  by  him  from  the  defendant  and  by  Mrs.  Weinfeld 
from  him.  Bordwell  v.  Collie,  45  N.  Y.  494.  Plaintiff  has  put  in 
evidence  a  contract  between  the  Union  Granite  Company  and  Mrs. 
Kurzynsky,  showing  title  to  the  tubs  in  question  in  said  company.  It 
was  conceded  that  said  contract  was  executed  in  duplicate  and  that 
one  duplicate  was  delivered  to  the  purchaser.  Said  contract  was  dat- 
ed February  28,  1903,  and  under  section  116  of  the  lien  law,  as  it 
stood  before  its  repeal,  which  went  into  effect  on  September  1,  1905, 
did  not  need  to  be  filed  as  against  subsequent  purchasers,  as  the  tubs 
covered  by  it  are  undoubtedly  household  goods  under  that  section. 
Laws  1905,  p.  1162,  c.  503,  which  repealed  said  section  115  of  the 
lien  law,  saves  from  the  effect  of  the  repeal  "any  action  or  proceeding 
pending  at  the  time  this  act  takes  effect."  We  must  assume  that  the 
Legislature  intended  to  include  in  these  words  such  a  case  as  the 
present  one,  as  it  is  evident  that  to  take  away  from  a  vendor  the 
protection  of  a  statute  on  which  he  has  relied  would  be  unconstitu- 
tional, for  it  would  not  affect  a  remedy,  but  a  right. 

Even  if  the  mode  of  the  attachment  of  the  tiibs  to  the  freehold 
had  been  such  that  they  might  be  held  to  be  fixtures  in  case  the  pur- 
chaser has  become  the  unqualified  owner  of  the  freehold,  they  never- 
theless continued  to  be  personal  property  by  virtue  of  the  arrangement 
between  the  purchaser  and  the  vendor.  Kerby  v.  Clapp,  15  App. 
Div.  37,  44  N.  Y.  Supp.  116.  This  being  the  case,  the  Union  Granite 
Company  was  protected  against  subsequent  purchasers  without  filing 
the  contract.  The  fact  that  it  did  file  and  refile  the  contract  does 
not  affect  the  protection  the  statute  gave  it  through  the  execution  of 
duplicate  contracts  and  the  delivery  of  one  of  the  duplicates  to  Mrs. 
Kurzynsky. 

The  value  of  the  tubs  is  conceded  to  have  been  $143,  the  amount 
found  by  the  judge  below.  It  is  also  conceded  that  Mrs.  Weinfeld,  the 
last  owner,  paid  the  claim,  and  that  plaintiff,  Mrs.  Weinfeld's  vendor, 
paid  her  for  her  claim  against  him  arising  out  of  this  breach  of  war- 
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ranty  of  title.  It  is  also  conceded  that  defendant  was  plaintiff's  vendor. 
In  my  opinion  the  plaintiff  has  thus  made  out  his  case  to  the  effect 
that  the  title  of  the  tjnion  Granite  Company  to  the  tubs  was  paramount 
to  that  acquired  by  Mrs.  Weinfeld  from  the  plaintiff  and  by  the  plain- 
tiff from  the  defendant. 

I  agree  with  the  opinion  of  Mr.  Justice  GIEGERICH  that  the  judg- 
ment and  proceedings  in  the  replevin  action  were  incompetent  against 
this  defendant,  so  far  as  proof  of  title  was  concerned.  If  the  Union 
Granite  Company  had  not  complied  with  section  115  of  the  lien  law,, 
it  would  have  been  necessary  for  the  plaintiff  to  show  that  within  a 
year  after  the  refiling  of  the  contract  a  replevin  suit  had  been  start- 
ed, and  that  it  had  continued  to  a  time  subsequent  to  the  purchase^ 
of  the  property  by  Mrs.  Weinfeld,  in  order  to  show  that  the  Union 
Granite  Company  was  protected  against  subsequent  purchasers,  al- 
though it  had  not  refiled  the  contract  a  second  time,  and  to  this  ex- 
tent the  record  in  the  replevin  suit  might  have  been  competent  against 
this  defendant.  But  the  filing  of  the  contract  could  not  operate  as 
constructive  notice  in  the  case  of  such  duplicate  contracts  (Baldinger 
V.  Levine,  83  App.  Div.  130,  82  N.  Y.  Supp.  483),  and  there  seems 
to  have  been  no  necessity  for  the  plaintiff  to  have  offered  any  evidence 
in  regard  to  the  replevin  suit.  Under  the  Baldinger  Case,  supra,, 
no  protection  was  afforded  the  vendor  by  filing  the  contract  or  begin- 
ning the  replevin  suit.  The  protection  came  from  executing  the  dupli- 
cate  contracts  and  delivering  one  of  them  to  the  purchaser. 

In  my  opinion  it  is  not  necessary  to  decide  the  very  interesting 
question  as  to  what  presumption  is  to  be  indulged  in  regarding  the 
performance  of  the  condition  of  payment  contained  in  the  bill  of 
sale.  The  case  was  evidently  tried  by  both  counsel  on  the  theory  that 
the  tubs  had  not  been  paid  for,  and  the  following  colloquy  between 
counsel  appears  to  me  to  imply  a  concession  of  that  fact  by  defend- 
ants' counsel: 

''Plaintiff's  Ck>anael:  I  will  make  another  statement  It  is  conceded  by  both 
sides  that  the  plaintiff  had  no  notice  of  the  status  of  the  tubs,  or  that  the 
title  thereto  was  in  any  other  person  but  the  defendants,  or  that  he  had  notice 
of  the  bill  of  sale,  or  that  he  had  notice  of  the  said  suit  which  resulted  in  the 
said  Judgment  in  the  Supreme  Court. 

"Defendants'  Ck>unsel:    That  is  conceded;    yes." 

The  case  of  Ryan  v.  Wollowitz,  26  Misc.  Rep.  498,  54  N.  Y.  Supp. 
988,  was  a  case  where  there  was  no  evidence  of  payment  by  the  ven- 
dee for  the  goods  attempted  to  be  recovered  from  the  defendants. 
The  words  used  by  this  court  in  that  case  seem  to  me  to  apply  to  this : 

There  is  no  direct  evidence  that  the  goods  were  not  paid  for  by  Spitalsky 
[the  original  vendee],  but  it  seems  to  have  been  assumed  on  the  trial  that  they 
were  not  paid  for  by  him." 

I  do  not  think  we  should  send  plaintiff  back  for  a  new  trial  for 
lack  of  direct  proof  of  a  fact  which  seems  to  me  to  have  been  as- 
sumed by  both  counsel  and  to  have  been  practically  conceded  by  the 
defendant.  Neither  in  his  motions  to  dismiss  nor  in  his  briefs  before 
this  court  has  defendant  suggested  such  a  claim. 

The  judgment  should  be  affirmed,  in  my  opinion. 
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(61  Misc.  Rep.  514.) 

SUTIilFFB  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Trial  Tenn,  New  York  County.    December,  1908.) 

MUNICIPAX  (30RP0BATI0NS  (§  220*)— EkPL0TE&-~SUlOCABT  RSMOVAI/— SaLABT. 

Where  plaintiff  had  passed  the  necessary  competitive  examination  pro- 
vided by  the  civil  service  regulations,  and  had  been  appointed  to  a  position 
with  the  city  of  New  York,  on  summary  removal,  he  can  recover  the 
amount  of  salary  lost  by  such  removal. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Ck)rporationB,  Dea  Dig.  8 
220.*] 

Action  by  one  Sutliffe  against  the  City  of  New  York.  Judgment 
for  plaintiff. 

Spencer,  Ordway  &  Wierun,  for  plaintiff. 
Francis  K.  Pendleton,  for  defendant. 

DAYTON,  J.  The  plaintiff  sues  to  recover  salary  at  the  rate  of 
$2,000  per  year  from  January  21,  1904,  to  July  30,  1907,  with  interest, 
for  which  claim  judgment  was  directed.  The  undisputed  facts  are 
briefly  as  follows  : 

Plaintiff,  having  passed  the  necessary  competitive  examination,  as 
provided  by  the  civil  service  regulations,  was  on  March  1,  1901,  ap- 
pointed clerk  of  the  park  board,  in  the  department  of  parks,  at  a 
salary  of  $2,000  per  annum,  payable  monthly.  This  position  was  at 
all  the  times  mentioned  in  the  complaint  in  the  classified  municipal 
civil  service  of  the  city  of  New  York,  being  classified  as  a  sixth-grade 
clerkship,  approximately  the  highest  grade  for  clerks  in  that  service. 
On  August  6,  1903,  the  plaintiff's  duties,  theretofore  largely  clerical, 
were  defined  by  an  amendment  to  the  by-laws  of  the  park  board  adopt- 
ed that  day,  which  read  as  follows: 

"Article  2,  section  1.  Officers.— The  officers  of  the  board  shall  be:  (1)  Presi- 
dent. (2)  Secretary.  (3).  Assistant  secretary.  (4)  Landscape  architect  (5) 
Clerk.  There  shall  also  be  such  other  employte  as  the  board  may  determine: 
♦  •  ♦  Section  6.  The  clerk  shall  assist  the  secretary  in  the  general  work 
of  the  board,  and  in  the  absence  of  the  secretary  and  assistant  secretary  shall 
be  the  acting  assistant  secretary  and  perform  the  duties  prescribed  in  article 
2,  section  4,  for  the  assistant  secretary  in  the  absence  of  the  secretary.  He 
shall  also  perform  such  other  duties  as  may  be  required  of  him  by  the  board." 

Article  2,  §  4,  of  the  by-laws  as  then  in  force  was  as  follows : 

"Section  4.  The  assistant  secretary  shall  assist  the  secretary  in  the  general 
work  of  the  board,  and  in  the  absence  of  the  latter  shall  act  in  his  stead.  It 
shall  also  be  his  duty  to  perform  the  work  incidental  to  the  awarding  and 
execution  of  contracts,  and  he  shall  perform  such  other  duties  as  may  be  re- 
qiHred  of  him  by  the  board." 

The  plaintiff  continued  to  occupy  the  position  thus  described  until 
January  21,  1904,  when  he  was  summarily  removed  by  a  resolution 
abolishing  the  said  position.  No  charges  having  been  made  against 
him,  he  commenced  mandamus  proceedings  against  the  park  board  to 
compel  his  reinstatement,  and  such  proceedings  were  thereafter  had 
that  upon  July  29,  1907,  pursuant  to  a  final  order  of  the  Appellate 
Division,  he  was  duly  reinstated  in  his  said  position,  and  reassigned 

*For  other  caBea  see  Bame  topic  ft  9  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  the  performance  of  the  duties  connected  therewith.  He  accepted 
reinstatement,  entered  upon  the  performance  of  the  duties,  and  re- 
signed his  position  on  July  30,  1907.  It  is  conceded  that  during  the 
entire  period  in  which  he  was  deprived  of  his  position  he  was  else- 
where employed  at  a  salary  at  all  times  equal  to  the  $2,000  a  year 
which  he  received  as  said  clerk  to  the  park  board,  and  for  at  least 
a  part  of  the  time  somewhat  in  excess  of  that  amount. 

It  is  the  city's  principal  contention  that  the  plaintiff  was  not  such 
an  officer  of  the  municipality  as  should  entitle  him  to  claim  the  amount 
of  his  salary  as  an  incident  to  the  office  under  the  well-settled  rule ; 
and  much  emphasis  is  placed  upon  the  fact  that  the  record  contains  no 
proof  that  plaintiff  took  an  oath  of  office.  For  the  purposes  of  this 
trial  I  deem  this  question  to  be  immaterial.  The  plaintiff  is  suing  the 
city  for  salary  alleged  to  be  due  him  by  virtue  of  his  incumbency  of 
a  certain  position,  to  which  he  was  duly  appointed  after  having  pass- 
ed a  competitive  civil  service  examination,  from  which  he  was  wrong- 
fully removed,  and  to  which  he  was  duly  reinstated.  In  his  complaint 
he  describes  the  position  as  "clerk  of  the  park  board  in  the  depart- 
ment of  parks  of  the  city  of  New  York."  The  allegation  contained  in 
the  third  paragraph  of  the  complaint,  to  the  effect  that  by  the  passage 
of  a  certain  resolution  the  position  became  a  public  office,  is  a  conclu- 
sion, and  is  therefore  negligible.  The  complaint  contains  no  other  ref- 
erence to  the  word  "office."  After  reciting  the  facts  connected  with 
the  plaintiff's  appointment,  removal,  the  mandamus  proceedings,  and 
the  reinstatement,  the  complaint  alleges  in  the  ninth  paragraph  that 
"no  part  of  the  salary  of  plaintiff's  said  position"  accruing  during 
the  period  of  ouster  has  been  paid,  and  that  there  is  now  due  the  sum 
demanded,  etc.  Upon  this  complaint,  if  the  city  is  indebted  to  the 
plaintiff  for  the  salary  mentioned,  he  may  recover.  And  it  makes  no 
difference  whether  he  may  be  technically  termed  an  "officer"  within 
the  strict  closeness  of  definition  which  has  at  times  been  found  requisite 
to  describe  that  condition  of  employment. 

That  the  city  is  indebted  to  the  plaintiff  for  the  salary  wrongfully 
withheld  seems  to  me  to  be  beyond  successful  dispute.  The  plain- 
tiff held  a  position  to  which  he  had  been  duly  appointed  after  a  civil 
service  examination,  in  accordance  with  the  civil  service  regulations, 
at  a  fixed  annual  salary  of  $2,000,  payable  monthly.  He  could  not  be 
removed  by  the  board  which  appointed  him  except  upon  charges  and 
after  a  hearing.  In  other  words,  his  tenure  was  practically  for  life, 
upon  good  behavior.  His  duties,  though  largely  clerical,  included  at 
times  important  and  responsible  services,  in  which  he  was  required 
to  and  did  exercise  some  of  the  functions  of  both  the  secretary  and 
assistant  secretary  of  the  board  in  their  respective  absence.  The  rule 
was  well  stated  by  Mr.  Justice  Rumsey  in  the  case  of  O'Hara  v.  City 
of  N.  Y.,  46  App.  Div.,  at  page  522,  62  N.  Y.  Supp.,  at  page  149 : 

•The  plaintiff  was  not  a  simple  employe,  liolding  Ills  place  at  the  will  of 
the  person  who  employed  him ;  but  his  right  to  his  place  was  regulated  by 
statute,  and  his  time  of  service  was  also  regulated  in  the  same  way.  ♦  ♦  ♦ 
The  nature  of  his  duties  is  not  particularly  important.  The  case  turns  upon 
the  right  which  the  plaintiff  had  to  the  position  to  which  he  was  appointed, 
and  so  long  as  the  right  to  the  position  existed  we  think  the  rule  should  be 
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applied,  which  has  come  to  be  recognized  In  cases  of  this  kind,  that  the  riglit 
to  the  salary  is  an  incident  of  the  position  from  which  one  is  irremovable,  and 
as  long  as  the  position  exists  the  right  to  the  salary  remains/' 

Affirmed  167  N.  Y.  667,  60  N.  E.  1117,  on  prevailing  opinion  below. 
See  Martin  v.  City  of  N.  Y.,  82  App.  Div.  35,  81  N.  Y.  Supp.  412^ 
and  cases  there  cited,  affirmed  176  N.  Y.  371,  68  N.  E.  640. 

The  reasoning  of  this  opinion  is  particularly  applicable  to  the  case 
under  consideration.  The  city  contends,  however,  that  because  the 
plaintiff  has  earned  an  amount  equal  to  his  salary  during  the  period 
when  he  was  deprived  of  his  position  the  city  is  entitled  to  offset  such 
earnings  and  .plaintiff  may  not  recover.  Had  the  park  board  appoint- 
ed a  clerk  in  the  place  of  the  plaintiff  and  paid  him  the  salary  which 
the  position  carried,  plaintiff  would  have  l\ad  to  content  himself  with 
an  action  for  money  had  and  received  against  the  wrongful  incumbent 
up  to  the  time  of  reinstatement.  Martin  v.  City  of  N.  Y.,  supra. 
Such,  however,  was  not  the  case,  and,  the  plaintiff  being  within  the 
rule  which  attaches  the  salary  to  the  position  from  which  (unless 
upon  charges  and  a  hearing)  he  was  irremovable  so  long  as  that  posi- 
tion existed  (as  has  been  shown  above),  the  salary  belongs  to  him  as 
an  incident,  and  he  may  sue  for  it,  and  recover  the  full  amount  with- 
held. Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.  538,  7  N.  E.  787,. 
55  Am.  Rep.  835. 

It  is  argued  in  behalf  of  the  city  that  this  judgment  mulcts  the  city 
in  damages,  since  plaintiff  has  suffered  no  financial  loss  by  reason  of 
his  wrongful  removal.  If  this  contention  can  be  successfully  asserted^ 
the  adjudged  violation  of  la\y  by  the  park  board  becomes  of  no  con- 
sequence. If  this  be  so,  clerks  entitled  to  the  observation  of  civil  serv- 
ice laws,  rules,  and  regulations  may  be  improperly  deprived  of  the 
benefits  and  protection  thereof  without  substantial  recourse,  unless  they 
remain  idle  pending  the  ascertainment  of  their  rights;  while  if  they 
obtain  equal  compensation  pending  reinstatement,  and  which  can  be 
offset,  an  inducement  is  offered  to  officials  to  offend  in  this  regard. 
Gutheil  V.  City  of  N.  Y.,  119  App.  Div.  20,  103  N.  Y.  Supp.  972,  cit- 
ed by  defendant,  does  not  seem  to  contravene  plaintiffs  right  to  re- 
cover his  salary  for  the  period  during  which  he  was  wron^uUy  pre- 
vented from  performing  his  duties,  notwithstanding  his  private  earn- 
ings.   See,  also,  Re  McVay  (Mr.  Justice  Scott)  116  N.  Y.  Supp. , 

and  Re  Watterson  (Mr.  Justice  MacLean)  no  opinion  filed.  If  the 
taxpayers  must  suffer,  it  is  because  of  the  wrongful  acts  of  those 
whom,  directly  or  indirectly,  they  have  put  in  authority,  whose  duty 
toward  the  public  service  is  governed  by  statute  in  this  and  similar 
cases. 

Motion  for  new  trial  denied.  Exception  to  defendant.  Thirty  days' 
stay  of  execution  after  entry  of  judgment.  Sixty  days  to  make  case 
on  appeal. 
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<62  Mi8C  Bep.  462.) 

McCLOSKBY  ▼.  GOLDMAN  et  aL 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  Pleadiho  (I  258*) — Amkndiient  of  Complaint— Failube  to  Dent  Allbqa- 

TioNS— Effect. 

An  allegation  added  to  the  complaint  by  amendment,  allowed  without 
objection  from  defendant,  who  omitted  to  move  to  amend  his  answer  so 
as  to  deny  it,  is  deemed  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  i  760;  Dec.  Dig. 
I  253.*] 

2.  COBPOBATIONB  (|  430*) — ^ACTB  OF  0FFI(SBS— INDIVIDUAL  INTEBEST  OF  OFFI- 

CES. 

Acts  of  officers  of  a  corporation  in  a  transaction  in  which  they  individ- 
ually  and  the  corporation  are  interested,  do  not  bind  the  corporation, 
except  as  to  innocent  parties,  unless  specifically  authorised  or  ratified  by 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  i  1740;  Dec. 
Dig.  S  430.*] 

Z.  Pbincipai<  and  Agent  (|  69*) — Pebsonai.  Intebest  of  Agent— Effect. 

The  rule  disqualifying  an  agent  from  representing  his  principal  in  any 
transaction  in  which  his  substantial  personal  interests  are  opposed  to  the 
interests  of  the  principal  applies  to  all  cases  where  there  is  danger  that 
the  agent  may  be  induced  to  use  his  powers  for  his  own  advantage. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  |  130; 
Dec.  Dig.  S  69.*] 

4.  Cohpobations  (S  314*) — ^Aors  of  Officebs. 

The  directors  and  agents  of  a  corporation  impliedly  undertake  to  give 
the  corporation  the  benefit  of  their  best  Judgment,  and  to  use  their 
powers  in  its  interest,  and  they  have  no  right  to  use  their  official  position 
for  their  own  benefit 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  SS  1393-1400; 
Dec.  Dig.  S  314.*] 

&  Cobpobations  (8  814*) — ^Authobity  of  Officebs. 

An  officer  of  a  corporation  has  no  authority  to  transfer  an  account  due 
to  it  to  a  business  concern  in  which  he  is  interested,  and  use  the  account 
as  a  set-off  against  the  amount  due  from  the  concern  to  the  debtor,  though 
such  business  concern  is  composed  of  three  officers  of  the  corporation,  who 
are  its  principal  stockholders. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  i  1398;  Dec. 
Dig.  S  314.*] 

5.  Cobpobations  (8  398*) — ^Authobitt  of  Stookholdebs. 

A  stockholder  cannot  as  such,  bind  the  corporation  by  acts  or  admis- 
sions. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  i  1593;  Dec. 
Dig.  S  898.*] 

7.  Cobpobationb  (8  430*) — Powebs  of  Officebs— Inquibt  by  Thibd  Pebsonb. 

One  dealing  with  an  officer  of  a  corporation,  who  assumes  to  act  for  it 

in  matters  In  which  the  interests  of  the  corporation  and  the  officer  are 

adverse,  is  put  on  inquiry  as  to  the  authority  and  good  faith  of  the 

officer. 

[Ed.  Note.^I\>r  other  cases,  see  Corporations,  Cent  Dig.  8  1741;  Dec. 
Dig.  8  430.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict  

^Vor  other  omm  m«  faino  topio  *  |  wvmbbb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  *  Rep'r  Indexei 
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Action  by  John  J.  McCloskey,  as  receiver  of  the  Caledonia  Mills 
Company,  against  Aaron  Goldman,  and  others,  copartners  under  the 
firm  name  and  style  of  Goldman,  Gury  &  Kram.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  T.>  and  MacLEAN  and 
DAYTON,  JJ. 

Jacob  M.  Kram,  for  appellants. 

Thomas  &  Oppenheimer  (Leon  Oppenheimer,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  This  action  was  brought  by  the  receiver  of  the 
Caledonia  Mills  Company  to  recover  the  sum  of  $349  for  merchandise 
sold  and  delivered  to  the  said  defendants  by  the  said  Caledonia  Mills 
Company.  The  defendants,  by  their  answer,  admitted  the  sale  and 
delivery  of  the  said  merchandise,  but  by  way  of  special  defense  al- 
leged (1)  that  the  account  had  been  assigned  to  Holzman  Bros.,  and 
(2)  that  by  an  agreement  between  the  Caledonia  Mills  Company  and 
the  defendants  it  was  agreed  that,  in  consideration  of  the  manufacture 
by  the  defendants  for  the  American  Boy  Suit  Company  of  certain 
finished  garments  from  raw  materials  furnished  by  it  to  them,  all 
moneys  due  to  the  said  Caledonia  Mills  Company  by  reason  of  said 
sale  might  be  applied  on  account  of  and  deducted  from  any  money  due 
to  the  defendants  from  the  American  Boy  Suit  Company. 

PlaintiflF,  upon  the  trial  of  the  case,  moved  to  amend  the  complaint 
by  adding  an  allegation  to  the  eflfect  that  Holzman  Bros,  for  a  val- 
uable consideration  duly  assigned  and  set  over  to  the  plaintiflF  all  their 
right,  title,  and  interest  to  the  moneys  that  may  be  due  them  from 
Goldman,  Gury  &  Kram,  which  motion  was  granted.  The  defend- 
ants made  no  opposition  to  this  motion,  and  even  omitted  to  move  to 
amend  their  answer  so  as  to  deny  this  allegation.  Therefore,  as  there 
was  no  denial  of  this  allegation  of  the  plaintiflf's  complaint,,  the  same 
must  be  deemed  admitted,  and  no  proof  was  necessary  to  support 
this  allegation.  Thus  it  follows  that  the  first  separate  defense  is  not 
available  to  defendant. 

To  substantiate  the  second  separate  defense  in  their  answer,  defend- 
ants called  one  Stewart  G.  Waterman,  whose  testimony  was  that  it 
was  agreed  that  the  amount  which  was  owing  to  the  Caledonia  Mills 
Company  from  Goldman,  Gury  &  Kram,  the  defendants,  should  not 
be  paid  by  them,  but  should  be  set  off  against  what  was  due  to  the 
defendants  from  the  American  Boy  Suit  Company.  It  appears  that 
said  Waterman  was  the  secretary  of  the  Caledonia  Mills  Company, 
a  corporation,  and  that  said  Waterman  had  also  filed  a  certificate  with 
the  county  clerk  as  doing  business  as  the  American  Boy  Suit  Company, 
and  that  he,  as  an  officer  and  agent  of  the  corporation,  Caledonia 
Mills  Company,  was  in  the  transaction  in  question  acting  for  that 
corporation,  while  at  the  same  time  he,  together  with  two  other  of- 
ficers of  the  Caledonia  Mills  Company,  in  their  individual  capacities, 
composed  the  American  Boy  Suit  Company.  It  therefore  seems  that 
the  said  Waterman,  acting  in  the  interest  of  himself,  as  the  American 
Boy  Suit  Company,  transferred  the  account,  which  was  due  and  owing 
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to  the  Caledonia  Mills  Company  from  the  defendants,  to  the  American 
Boy  Suit  Company,  and  used  it  as  a  set-off  against  the  amount  due 
to  Goldman,  Gury  &  Kram  from  the  American  Boy  Suit  Company. 
This  act  appears  to  be  that  of  an  individual  in  the  interest  of  himself, 
to  the  detriment  of  the  corporation.  When  acting  in  the  interest 
of  themselves  or  third  parties,  subject  to  exception  in  favor  of  in- 
nocent parties,  the  general  rule  is  that  acts  of  officers  of  a  corpora- 
tion, in  any  transaction  in  which  both  the  corporation  and  they  them- 
selves individually  are  interested,  do  not  bind  the  corporation,  unless 
specially  authorized  or  ratified  by  the  corporation.  10  Cyc.  912; 
Claflin  et  al.  v.  Farmers'  &  Citizens'  Bank  of  Long  Island,  26  N. 
Y.  296.  The  rule  disqualifying  an  agent  from  representing  his  prin- 
cipal in  any  transaction  in  which  his  personal  interests  are  opposed 
to  the  interest  of  the  principal  applies  to  all  cases  where  there  is  dan- 
ger that  the  agent  may  be  induced  to  use  his  powers  for  his  own  ad- 
vantage; and  it  is  immaterial  what  the  character  of  the  interest  may 
be,  provided  it  be  a  substantial  one.  The  directors  or  agents  of  a 
corporation,  in  accepting  their  appointment  to  office,  impliedly  under- 
take to  give  the  company  the  benefit  of  their  best  care  and  judgment, 
and  to  use  the  powers  conferred  upon  them  solely  in  the  interest  of 
the  corporation.  They  have  no  right  under  any  circumstances  to  use 
their  official  position  for  their  own  benefit,  or  for  the  benefit  of  any 
one  except  itself.  Accordingly  it  has  been  held  in  numerous  cases  that 
the  directors  of  a  corporation  have  no  authority  to  bind  the  com- 
pany by  any  contract  made  with  themselves  personally,  or  to  repre- 
sent it  in  any  transaction  with  third  parties  in  which  they  have  a 
private  interest  at  stake.  Wardell  v.  Union  Pacific  R.  R.,  103  U. 
S.  651,  26  L.  Ed.  509 ;  Hoyle  v.  Plattsborough  R.  R.,  64  N.  Y.  314, 
13  Am.  Rep.  595 ;  Blake  v.  Buffalo  R.  R.,  56  N.  Y.  485. 

In  the  case  at  bar  it  appears  that  Waterman,  the  secretary  of  the 
Caledonia  Mills  Company,  did  not  give  the  corporation  the  benefit 
of  his  best  care  and  judgment,  and  that  he  did  not  use  the  powers- 
conferred  upon  him  solely  in  the  interest  of  the  corporation.  This 
act  of  Waterman,  canceling  a  debt  owing  to  the  Caledonia  Mills  Com- 
pany by  the  defendants,  and  receiving  the  benefit,  was  an  act  wholly 
without  his  authority  as  an  officer  of  the  Caledonia  Mills  Company, 
and  such  act,  if  unauthorized  or  unratified  by  the  corporation,  was 
not  binding  upon  the  said  corporation.  The  evidence  does  not  war- 
rant the  conclusion  that  the  American  Boy  Suit  Company  was  in 
any  sense  a  part  of  the  Caledonia  Mills-  Company,  although  it  was 
composed. of  three  officers  of  said  corporation  in  their  individual  ca- 
pacity, and  the  court  below  apparently  found  as  a  fact  that  they  were 
separate  and  distinct  concerns.  The  authority  in  respect  to  the  busi- 
ness of  the  corporation  was  lodged  in  the  board  of  directors  (3  Thomp- 
son on  Corporations,  §  3975),  and  there  appears  to  have  been  no  meet- 
ing of  the  directors  at  which  this  transaction  was  authorized  or  rati- 
fied. The  three  officers  of  the  Caledonia  Mills  corporation,  who  com- 
posed the  American  Boy  Suit  Company,  were  apparently  the  principal 
stockholders  in  the  said  corporation;  but  a  shareholder  cannot  bind 
his  corporation  by  his  acts  or  admissions  in  the  mere  capacity  of  a 
shareholder,  nor  can  he  as  officer,  unless  the  acts  or  admissions  are 
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within  the  scope  of  his  agency,  and  Waterman  could  not,  either  as 
officer  or  stockholder,  release  the  debt  due  the  corporation.  Harris 
V.  Muskingum  Moving  Co.,  4  Blackf.  (Ind.)  267,  29  Am.  Dec.  372, 
It  was  the  duty  of  defendants,  under  the  circumstances  of  this  case, 
before  relying  on  the  act  of  Waterman,  to  inquire  into  his  authority 
to  thus  release  a  debt  due  to  the  corporation  in  favor  of  a  concern 
in  which  he  himself  was  interested ;  for  every  one  dealing  with  an 
officer  of  a  corporation,  who  assumes  to  act  for  it  in  matters  in  which 
the  interests  of  the  corporation  and  officer  are  adverse,  is  put  upotr 
inquiry  as  to  the  authority  and  good  faith  of  the  officer.  Moores  v 
Bank,  111  U.  S.  156,  4  Sup.  Ct.  345,  28  L.  Ed.  385. 
The  judgment  is  right,  and  njust  be  affirmed,  with  costs. 


WUBSTER  et  al.  v.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.    December,  1908.) 

1.  Maitdaicus  (1 131*)— Pervobicance  of  Cobpobatx  ACfTS. 

The  proper  method  to  compel  a  corporation  to  perform  a  duty  Imposed 
upon  it  by  charter  is  mandamus,  and  not  a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  |  205 ;  Dec.  Dig. 
S  131.*] 

'2.  Ferries  (S  28*)  —  Foreclosure  of  Ferry  Propertj— Refusal  to  Operate— 
Injunction. 

The  purchasers  at  a  foreclosure  sale  of  an  insolvent  lessee  of  certain 
ferries  cannot  be  compelled  by  injunction  to  operate  said  ferries  against 
their  will,  where  it  is  not  shown  that  they  were  under  any  duty  to  the 
public  so  to  do. 

[E>L  Note. — ^For  other  cases,  see  Ferries,  Dec.  Dig.  |  28.*] 

Action  by  Frederick  W.  Wurster  and  others  against  the  City  of 
New  York  and  others.  On  motion  for  preliminary  injunction.  De- 
nied. 

Nathaniel  A.  Elsbury,  for  the  motion. 

Henry  M.  Earle,  Louis  H.  Hablo,  and  William  H.  Blymyer  (Rush 
Taggart,  of  counsel),  opposed. 

BLACKMAR,  J.  This  is  a  motion  for  an  injunction  to  restrain 
the  city  of  New  York,  the  New  York  Terminal  Company,  and  Wil- 
liam O.  Madden  from .  discontinuing  or  suffering  to  be  discontinued 
five  ferries  running  between  the  boroughs  of  Manhattan  and  Brooklyn. 
These  ferries  were  established  by  the  city  of  New  York  under  powers 
conferred  upon  it  by  ancient  charters,  and  have  for  many  years  been 
operated  by  the  city,  through  its  lessee,  the  Brooklyn  Ferry  Company 
of  New  York.  Since  the  opening  of  the  Brooklyn  and  Williamsburg 
bridges  the  returns  from  the  ferries  have  fallen  off  materially,  so 
that  they  have  been  operated  at  a  loss,  and  default  has  been  made  in 
the  payment  of  rentals  by  the  operating  company  to  the  city.  On 
account  of  these  losses,  default  was  made  in  the  pa3mient  of  the  in- 
terest on  the  bonded  indebtedness  of  the  operating  company,  an  action 
was  brought  to  foreclose  the  mortgage  securing  such  indebtedness, 

••Por  oUi«r  caseB  tee  tame  topic  ft  S  numbkb  In  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  Indexes 
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a  decree  of  foreclosure  and  sale  was  obtained,  and  on  July  24,  1908, 
the  property  covered  by  the  mortgage,  to  wit,  the  Brooklyn  termini 
of  said  ferries  and  the  boats  and  the  equipment,  was  sold  at  public 
auction  to  the  defendant,  the  New  York  Terminal  Company.  The 
property  so  sold  included  the  rights  of  the  lessee,  if  any,  under  the 
leases  which  had  then  expired,  but  did  not  include  the  lease  of  the 
Forty-Second  Street  ferry,  which  was  then  in  force.  The  New  York 
Terminal  Company  immediately  leased  the  property  to  the  defendant 
William  O.  Madden,  who  continued  the  operation  of  the  ferries,  and 
who  on  July  29th  posted  a  notice  of  intention  to  permanently  discon- 
tinue them  on  July  31st.  Before  that  date  this  action  was  brought, 
and  a  preliminary  injunction  granted  restraining  the  said  defendants 
from  discontinuing  the  ferries,  and  ordering  and  directing  them  to 
maintain  and  operate  the  same. 

A  motion  for  a  peremptory  mandamus  to  compel  the  city  of  New 
York  to  operate  the  ferries  was  also  made  at  the  same  time,  and  both 
motions  were  argued  together.  In  deciding  the  motion  for  a  manda- 
mus, I  reached  the  conclusion  that  the  five  ferries  in  question  were 
established  by  the  city  of  New  York  under  powers  granted  by  the 
Montgomerie  charter  of  1730;  that  by  the  terms  of  such  charter  a 
special,  perpetual,  and  exclusive  franchise  was  conveyed  to  the  city 
of  each  of  these  five  ferries  as  separately  established,  and  that  the 
city  holds  such  franchises  on  the  same  terms  as  if  each  ferry  had  been 
the  subject  of  a  specific  grant;  that  the  grant  and  acceptance  of  the 
franchise  imposed  upon  the  city  a  corresponding  duty  of  operation 
for  the  public  benefit,  but  that  such  duty  is  limited  by  the  extent  of 
the  powers  granted  to  the  city  in  respect  to  the  method  of  operation, 
whether  directly  or  through  lessees;  that  the  power  to  operate  the 
same  directly  and  to  acquire  land  and  property  therefor  by  eminent 
domain  or  purchase  rests  in  the  discretion  of  the  city,  acting  through 
certain  of  its  commissioners ;  that  the  duty  of  offering  a  lease  of  the 
ferries  at  public  auction,  so  that*  they  may  be  operated  through  lessees, 
is  an  absolute  duty  resting  upon  the  city,  providing  the  ferries  are  not 
operated  through  some  of  the  other  prescribed  methods;  and  that 
such  duty  can  be  enforced  by  mandamus.  The  decision  directed  a 
writ  of  mandamus  to  issue,  commanding  the  proper  oflicers  of  the 
city  to  offer  a  lease  of  the  ferries  at  public  auction  in  the  manner  pre- 
scribed by  the  charter,  unless  some  other  method  of  operation  should 
be  adopted. 

In  so  far  as  the  plaintiff  in  this  case  seeks  an  injunction  directed 
against  the  city  of  New  York,  the  question  is  the  same  as  that  present- 
ed upon  the  motion  for  a  mandamus.  The  injunction  sought  against 
the  city  is  mandatory  in  its  nature,  and  the  practical  result  of  grant- 
ing it  would  be  to  enforce  the  performance  of  an  affirmative  act.  The 
proper  method  to  compel  a  corporation  to  perform  a  duty  imposed  up- 
on it  by  its  charter  is  mandamus,  and  not  a  suit  in  equity.  People  v. 
Albany  &  Ver.  R.  R.,  24  N.  Y.  261,  82  Am.  Dec.  295.  Neither  is  a 
taxpayer's  action  an  appropriate  remedy.  Such  an  action  is  available 
to  prevent  any  illegal  official  act  on  the  part  of  the  officers  of  a  munic- 
ipality, or  to  prevent  waste  or  injury  to  its  property;  but  it  cannot 
be  resorted  to  for  the  purpose  of  compelling  the  city  to  exercise  its 
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corporiite  functions.  Balch  v.  City  of  Utica,  42  App.  Div:  567,  59  N. 
Y.  Supp.  616. 

This  motion  differs  from  the  motion  for  a  mandamus  in  that  it  seeks 
to  prevent  the  other  defendants,  the  New  York  Terminal  Company  and 
William  O.  Madden,  from  discontinuing  the  operation  of  the  ferries. 
As  to  these  defendants,  although  the  prayer  for  relief  is  phrased  in  the 
negative,  this  is  in  effect  an  action  to  secure  a  mandatory  injunction 
compelling  them  to  operate  and  maintain  certain  ferries.  Whatever 
may  be  said  of  the  power  of  the  courts  to  compel  the  grantee  of  a  ferry 
franchise  to  operate  and  maintain  a  ferry,  a  judgment  or  order  to  that 
effect  must  be  based  upon  some  duty  of  operation  which  rests  ujwn 
the  defendant.  The  plaintiff  must,  therefore,  establish  that  the  de- 
fendants, the  New  York  Terminal  Company  and  William  O.  Madden, 
are  under  a  duty  to  the  public  to  maintain  and  operate  these  ferries. 
This  duty  must  grow  out  of  some  interest  which  they  have  in  the  ferry 
franchise,  or  out  of  some  contractual  relation  with  some  person 
through  whom  the  plaintiff  claims.  It  is  true  that  a  lessee  operating 
the  ferries  under  contract  with  the  city  is,  as  to  the  public  at  large, 
performing  a  function  of  the  city  in  carrying  out  a  purpose  imposed 
upon  it  by  its  charter.  Such  lessee  may  be  said  to  receive  under  the 
lease  an  interest  in  the  franchise,  and  such  interest  creates  a  corre- 
sponding duty  of  operation.  The  duty  of  operation  imposed  upon  the 
lessee  by  the  lease  from  the  city  is  not  merely  a  contractual  duty,  which 
can  be  enforced  only  by  the  city,  but  is  a  duty  to  the  public  of  the  same 
nature  as  that  owed  by  the  city,  limited  in  its  extent  and  duration  by 
the  terms  of  the  lease.  City  of  Brooklyn  v.  Brooklyn  R.  R.,  47  N.  Y. 
475,  7  Am.  Rep.  469. 

But  neither  of  the  defendants,  the  New  York  Terminal  Company  nor 
William  O.  Madden,  is  a  lessee  of  the  city.  They  have  no  right  to  op- 
erate these. ferries  against  the  will  of  the  city.  The  sovereign  has  con- 
ferred on  the  city  the  exclusive  right  .to  establish  and  keep  ferries  all 
around  the  island  of  Manhattan  to  the  opposite  shores.  No  person  can 
operate  such  ferry  without  the  consent  of  the  city,  and  it  does  not  ap- 
pear that  the  city  has  given  such  consent  to  either  of  the  defendants. 
Mayor  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631.  Both  these  defendants 
are  merely  volunteers.  They  appeared  at  the  foreclosure  sale  and  pur- 
chased the  land,  boats,  and  equipment  of  the  insolvent  lessee  and  its 
rights,  if  any,  under  the  expired  leases.  I  do  not  find  that  they  acquir- 
ed at  such  sale  any  right  to  operate  these  ferries.  They  acquired  no  in- 
terest in  the  franchise  owned  by  the  city,  and  I  am  unable  to  see  how 
they  assumed  any  duty  to  the  public  with  respect  to  the  use  of  the 
property  so  purchased  by  them.  It  is  not  shown  that  they  came  into 
possession  of  any  land  or  other  property  which  was  devoted  to  a  pub- 
lic use. 

There  is  nothing  in  the  record  showing  how  or  under  what  circum- 
stances the  lessee  acquired  the  Brooklyn  termini,  nor  by  what  title  it 
held  it.  The  title  of  the  New  York  Terminal  Company  is  the  same  as 
that  of  the  mortgagor  lessee,  and  there  is  nothing  in  the  record  to 
show  that  the  public,  as  such,  has  any  right  in  this  property,  or  that  it 
is  devoted  to  a  public  use.     I  am  unable  to  find  any  principle  upon 
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which  the  court  can  constrain  these  defendants  to  continue  in  the  busi- 
ness of  operating  a  ferry  against  their  will. 

The  motion  for  an  injunction  is  denied,  and  the  preliminary  injunc- 
tion vacated,  with  costs. 


PEOPLE  ex  rel.  HORO^VITZ  v.. COGGEY,  Correction  ComT, 

(Supreme  Court,  Special  Term.  New  York  County.    December,  1908.) 

Mandamus  (§  61*)  —  Violation  of  Tenement  House  Act— Obdbb  fob  Dis- 

CHABOB. 

Where  a  person  has  been  convicted  for  violation  of  Tenement  House  Act 
(Laws  1901,  p.  920,  c.  834)  1 141,  the  commissioner  of  correction  must,  un- 
der Greater  New  York  Charter  (Laws  1901.  pp.  297,  298,  c.  466)  §§  708, 
710,  order  the  discharge  of  such  person  within  5  days  thereafter  if  not 
previously  convicted,  and  on  failure  so  to  do  mandamus  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent.  Dig.  S§  122-126^  Dec. 
Dig.  f  61.*] 

Motion  by  the  People,  on  the  relation  of  one  Horowitz,  for  a  writ 
of  mandamus  against  one  Coggey,  Commissioner  of  Correction  of  the 
City  of  New  York.     Motion  granted. 

Order  modified  on  appeal.    See  115  N.  Y.  Supp.  836. 

Moses  H.  Rothstein,  for  relator. 

Francis  K.  Pendleton  (J.  F.  O'Brien,  of  counsel),  for  respondent. 

SEABURY,  J.  Although  the  relator  was  convicted  on  August  29, 
1908,  of  a  violation  of  section  141  of  the  tenement  house  act  (Laws 
1901,  p.  920,  c.  334),  it  appears  without  dispute  that  no  certificate, 
such  as  that  required  by  sections  708  and  710  of  the  Greater  New  York 
charter  (Laws  1901,  pp.  297,  298,  c.  466)  was  prepared  by  the  com- 
missioner of  correction  of  the  city  of  New  York,  and  transmitted  to 
the  superintendent  or  warden  of  the  workhouse,  where  she  is  now 
confined.  Section  141  of  the  tenement  house  act  provides  that  a  per- 
son violating  that  section — 

"shall  be  deemed  a  vagrant  and  upon  conylctlon  thereof  shall  be  committed 
to  the  county  Jail  for  a  term  not  exceeding  six  months  from  the  date  of  com- 
mitment. The  procedure  In  such  case  shall  be  the  same  as  that  provided  for 
by  law  for  other  cases  of  vagrancy." 

By  section  710  of  the  Greater  New  York  charter  it  is  made  the  duty 
of  the  commissioner  of  correction  to  prepare  and  transmit  a  written 
order  to  the  superintendent,  warden,  or  sheriff  having  charge  of  the 
institution  to  which  the  vagrant  is  committed,  which  shall  disclose 
whether  the  vagrant  is  committed  for  a  first  or  second  offense.  If 
the  commitment  is  for  the  first  offense  within  a  period  of  2  years,  the 
commissioner  of  correction  is  required  to  make  an  order  directing  that 
she  be  discharged  at  the  expiration  of  5  days,  and  if  for  a  second  of- 
fense within  that  time  she  shall  be  discharged  at  the  expiration  of  20 
days.  If  the  vagrant  shall  have  been  previously  convicted  two  or 
niore  times  within  that  period,  the  order  shall  direct  her  discharge — 

"at  the  expiration  of  a  period  equal  to  twice  the  term  of  his  detention  under 
the  last  previous  commitment,  but  not  In  any  event  exceeding  the  period  fixed 
by  the  warrant  ot  the  commitment '' 

'For  other  cues  tee  same  topic  ft  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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It  is  also  provided  that  the  prisoner  may  obtain  a  hearing  before  a 
magistrate  upon  the  question  whether  he  has  been  previously  convict- 
ed. The  filing  of  the  order  is  a  condition  precedent  to  the  review 
before  the  magistrate.  In  this  case  the  commissioner  of  correction 
has  not  filed  or  transmitted  any  order  or  certificate  at  all.  By  reason 
of  his  failure  to  transmit  such  order  the  relator  has  been  denied  her 
right  to  a  hearing  before  the  magistrate  upon  the  question  as  to  wheth- 
er she  has  been  previously  convicted.  The  question  here  presented  is, 
not  whether  the  relator  shall  be  discharged,  but  merely  whether  the 
commissioner  of  correction  should  be  directed  to  transmit  the  order 
as  required  by  statute. 

The  motion  is  granted.    Settle  order  on  notice. 

A  difference  of  opinion  having  arisen  as  to  the  interpretation  to  be 
placed  upon  the  order  that  has  been  made,  a  more  explicit  statement 
seems  to  be  necessary.  It  is  the  opinion  of  the  court  that,  if  the  certif- 
icate of  the  commissioner  of  correction  shall  disclose  that  the  relator 
has  not  been  previously  convicted,  she  is  entitled  to  her  discharge  at 
the  expiration  of  five  days,  without  the  approval  of  the  magistrate  be- 
ing indorsed  upon  the  order  of  discharge. 


(62  Misc.  Rep.  125.) 

BEALL  V.  DADIRRIAN. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    January,  1009.) 

Malicious  Pbosecution  (8  49*)—Pleadino— Complaint— Probable  Cause. 

Where  a  complaint  in  an  action  for  malicious  prosecution  alleges  that 
plaintiff  was,  after  a  hearing  before  a  magistrate,  held  to  bail,  but  does 
not  allege  that  the  holding  was  the  result  of  fraud  or  improper  means,  a 
demurrer  to  the  complaint,  on  the  ground  that  there  were  not  sufBdent 
facts  alleged  to  show  want  of  probable  cause,  as  the  committing  magis- 
trate will  only  hold  a  defendant  when  he  has  sufficient  reason  to  believe 
him  guilty  of  the  crime  with  which  he  is  charged,  will  be  overruled. 

[Ed.  Note.-^For  other  cases,,  see  Malicious  Prosecution,  Cent.  Dig.  f  96 ; 
Dec.  Dig.  S  49.*] 

Action  by  one  Beall  against  one  Dadirrian.  On  demurrer  to  com- 
plaint.   Overruled. 

J.  O.  Ball,  for  plaintiff. 

Rand,  Moffat  &  Webb,  for  defendant. 

GREENBAUM,  J.  Demurrer  to  complaint  for  insufficiency.  The 
plaintiff's  action  is  for  malicious  prosecution.  The  complaint  alleges 
that  the— 

"defendant  maliciously  and  without  reasonable  or  probable  cause  therefor 
charged  plaintiff  before  one  of  the  city  magistrates  of  the  city  of  New  York 
with  the  crime  of  blackmail,  under  section  558  of  the  Penal  Code,  and  there- 
upon procured  a  warrant  to  be  Issued  for  the  arrest  of  the  plaintiff ;  that  there- 
after, and  upon  the  same  day,  plaintiff  was  arrested  upon  said  warrant,  and, 
after  a  hearing  before  the  said  magistrate,  was  held  In  bail  in  the  sum  of 
$1,000,  and  was  compelled  to  be  photographed  for  what  is  luiown  as  the 
'Rogues'  Gallery,'  subject  to  inspection  by  many  masked  detectives  at  the 
police  headquarters,  and  was  imprisoned  in  the  City  Prison  of  the  city  of  New 
York  for  the  period  of  seven  days." 

*For  other  cases  see  same  topic  ft  S  numbeb  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Ind< 
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It  is  further  alleged  that  thereafter,  after  a  hearing  before  the  grand 
jury  of  the  county  of  New  York — 

*tbe  said  grand  Jary  declined  and  refused  to  find  or  present  an  indictment 
against  plaintifT,  and  duly  dismissed  said  charge,  and  said  prosecution  was 
ttiereby  terminated." 

The  demurrant  contends  that  the  allegation  of  the  complaint  that 
the  plaintiff  was  held  in  bail  after  a  hearing  by  the  committing  magis- 
trate shows  prima  fade  evidence  of  the  existence  of  probable  cause, 
and  that,  without  a  further  allegation  that  the  magistrate's  holding 
was  the  result  of  fraud  or  other  improper  means,  there  are  not  suf- 
ficient facts  to  show  want  of  probable  cause. 

The  precise  point  here  raised  seems  never  to  have  been  considered 
by  the  courts  of  this  state,  so  far  as  I  know.    It  has  been  held  that : 

"The  holding  of  the  accused  by  the  city  magistrate,  after  examination  into 
the  facts,  was  prima  fade  evidence  of  probable  cause.  Schulta  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  280,  281,  83  N.  E.  41." 

In  other  jurisdictions  a  judgment  of  conviction,  although  reversed, 
is  regarded  as  conclusive  evidence  of  probable  cause.  Crescent  City 
Live  Stock  Co.  v.  Butchers'  Union,  120  U.  S.  141,  7  Sup.  Ct.  472,  30 
L.  Ed.  614,  and  cases  cited  therein.  The  decisions  in  this  state  as  to. 
the  effect  of  a  reversed  judgment  are  somewhat  confusing.  In  Burt 
V.  Smith,  181  N.  Y.  7,  73  N.  E.  496,  it  is  stated : 

"We  find  no  case  In  this  state  where  the  effect  of  a  Judgment  of  a  court  of 
superior  Jurisdiction  In  this  regard  has  been  passed  upon,  although  It  has  been 
held  that  a  Judgment  rendered  by  a  Justice  of  the  peace  and  subsequently  re- 
vened  on  appeal.  Is  not  conclusive,  but  only  prima  fade  evidence  of  probable 
cause" — citing  Burt  v.  Place,  4  Wend.  591,  and  Nicholson  v.  Sternberg,  61  App. 
Dlv.  51,  70  N.  Y.  Snpp.  212,  and  criticising  Palmer  v.  Avery,  41  Barb.  290. 

The  court  evidently  overlooked  Miller  v.  Deere,  2  Abb.  Prac.  1, 
where  it  was  expressly  held  that  the  conviction  of  the  plaintiff  in  the 
General  Sessions,  a  court  of  record,  upon  a  trial  had  at  the  instance  of 
the  defendant,  was  conclusive  evidence  of  probable  cause,  notwith- 
standing that  the  j'udgment  of  conviction  was  reversed.  The  reasoning 
oi  the  opinion  in  the  case  is  cogent,  and  the  views  of  Marcy,  J.,  in 
Burt  V.  Place,  supra,  analyzed.  The  Miller  Case  also  recognizes  the 
rule,  that  appears  to  be  universally  approved : 

*That  a  conviction,  though  reversed  on  appeal.  Is  proof  of  probable  cause  of 
action,  and  can  only  be  met  by  proof  of  circumvention  and  fraud  practiced  in 
the  first  suit  to  prevent  the  defendant  In  that  suit  from  producing  the  evi- 
dence, which  It  was  known  he  could  produce,  or  by  proof  of  similar  wrong." 

In  Staton  v.  Mason,  119  App.  Div.  437,  439,  104  N.  Y.  Supp.  165, 
157  it  is  said  that  "it  seems  well  settled  in  this  state  that  a  judgment 
of  conviction,  although  subsequently  reversed,  is  prima  facie  evidence 
of  probable  cause  in  an  action  for  malicious  prosecution,"  citing  Miller 
v.  Deere,  supra,  notwithstanding  that  the  latter  case  distinctly  holds 
that  the  conviction  is  "conclusive"  evidence  of  probable  case. 

I  have  referred  to  these  various  cases  because  I  conceive  it  impor- 
tant to  a  correct  disposition  of  the  precise  question  here  submitted  to 
bear  in  mind  the  difference  between  a  judicial  act  that  is  only  prima 
facie  evidence  of  probable  cause  and  one  that  is  conclusive.    Where  a 
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judgment  of  conviction,  even  though  reversed,  is  conclusive  evidence 
of  probable  cause,  it  seems  clear  that  the  admission  in  the  complaint 
of  such  a  judgment  necessarily  overthrows  the  general  allegation  of 
want  of  probable  cause  (Miller  v.  Deere,  2  Abb.  Prac.  6),  and  in  the 
language  of  the  court  in  Crescent  City,  etc.,  Co.  v.  Butchers'  Union, 
120  U.  S.  141,  7  Sup.  Ct.  472,  30  L.  Ed.  614: 

"To  counteract  the  effect  of  the  Judgment  or  decree  and  the  legal  dedaction 
of  probable  cause  It  is  incambent  upon  him  [plaintiff]  to  make  It  appear  in  his 
declaration  that  such  judgment  or  decree  was  improperly  obtained  and  was 
the  result  of  acts  of  malice,  fraud,  and  oppression  on  the  part  of  the  defend- 
ant, designed  and  having  the  effect  to  deprive  him  of  the  opportunity  and  nec- 
essary means  to  have  defeated  the  suit  and  obtained  a  Judgment  in  his  favor.** 

It  seems  equally  clear  that  where  the  judicial  act  in  the  arrest  pro- 
ceedings, which  are  the  basis  of  the  action  for  malicious  prosecution, 
is  only  prima  facie  evidence  of  probable  cause,  a  different  rule  of 
pleading  will  be  applicable  than  in  a  case  where  the  complaint  sets 
up  facts  showing  conclusive  evidence  of  probable  cause.  To  overcome 
the  effect  of  the  magistrate's  holding,  it  would  be  sufficient  to  present 
testimony  in  explanation,  extenuation,  or  contradiction  of  the  facts 
upon  which  it  is  based,  and  from  which  the  prima  facie  evidence 
■arises,  and  it  would  not  be  requisite  to  show  that  the  judicial  act  was 
the  result  of  fraud  or  other  improper  acts  of  the  defendant.  Heine- 
mann  v.  Heard,  62  N.  Y.  448-455 ;  Heilman  v.  Lazarus,  90  N.  Y. 
672;  Griffen  v.  Manice,  166  N.  Y.  188,  194,  195,  59  N.  E.  925,  52 
L.  R.  A.  922,  82  Am.  St.  Rep.  630. 

In  the  case  at  bar  there  was  no  judgment  of  conviction.  There 
was  a  holding  by  the  magistrate  upon  a  hearing.  A  defendant  is  not 
obliged  to  make  a  statement  or  produce  witnesses  before  a  committing 
magistrate,  although  he  may  do  so  (sections  207,  208,  Code  of  Criminal 
Procedure),  and  the  magistrate's  holding  only  means  that  it  appears, 
upon  the  proofs  submitted  to  him,  that  a  crime  has  been  committed, 
and  "that  there  is  sufficient  cause  to  believe  the  defendant  guilty  there- 
of." The  distinction  must  be  observed  between  a  solemn  adjudication 
upon  a  trial,  where  both  parties  have  presented  all  the  proofs  that 
they  deemed  necessary,  and  a  proceeding  where  a  magistrate  is  not 
obliged  to  pass  upon  the  ultimate  facts,  but  may  content  himself  with 
proof  sufficient  to  enable  him  to  find  that  the  accused  was  guilty  of 
the  charge  laid  against  him.  This  distinction  is  pointed  out  in  Burt 
V.  Smith,  181  N.  Y.,  at  pages  7,  8,  73  N.  E.  495,  where  a  situation 
quite  analogous  to  that  here  existing  was  presented.  If  the  evidence 
upon  the  trial  does  not  tend  to  overcome  the  effect  of  the  testimony 
before  the  magistrate,  the  prima  facie  evidence  of  probable  cause 
would  become  conclusive.  In  Ross  v.  Hixon,  46  Kan.  650,  26  Pac. 
955,  12  L.  R.  A.  760,  26  Am.  St.  Rep.  123,  in  an  action  for  malicious 
prosecution,  where  it  was  alleged  that  a  committing  magistrate  had 
held  the  plaintiff  for  the  act  charged  against  him  by  the  defendant, 
the  court  decided  that  it  is  unnecessary  to  allege  that  the  finding  of 
the  magistrate  was  the  result  of  fraud  or  other  undue  means,  but  that 
the  plaintiff  may  overcome  the  effect  of  the  finding  by  adducing  evi- 
dence not  considered  by  the  magistrate  bearing  upon  the  question  of 
probable  cause. 
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The  allegations  in  the  complaint  that  the  plaintiff  was  held  after  a 
hearing  by  the  magistrate  doubtless  are  evidence  prima  facie  of 
probable  cause  for  plaintiff's  arrest,  and  logically  it  may  be  said,  as 
was  held  in  Giusti  v.  Del  Papa,  19  R.  I.  338,  33  Atl.  625,  that  the 
pleader  by  appropriate  allegations  should  be  required  to  overcome  the 
effect  of  his  admission  of  the  existence  of  probable  cause.  However, 
under  the  practice  of  our  courts  in  construing  pleadings  liberally — 
often  too  liberally — it  may  be  said  that  the  general  allegation  that 
the  arrest  was  without  probable  cause  is  sufficient  to  enable  the  plain- 
tiff upon  the  trial  to  show  that  upon  all  the  facts  in  the  case  there 
was  no  probable  cause  for  the  defendant's  action  in  procuring  his  ar- 
rest. 

The  demurrer  must  be  overruled,  with  costs  to  plaintiff,  and  with 
leave  to  defendant  to  answer  upon  payment  of  costs. 


BENVEGA  v.  UNITED  STATES  SURETY   00. 

MUSCO  V.   SAME. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1908.) 

L  CoNSTiTunoNAii  IjAW  (8  208*)— Class  Legislation. 

Laws  1^07,  p.  203,  c.  185,  requiring  all  persons  and  corporations  engaged 
in  selling  steamship  or  railroad  tickets  to  or  from  foreign  countries  to 
execute  a  bond,  is  unconstitutional  as  class  legislation. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S  651; 
Dec.  Dig.  S  208.*] 

2.  Constitutional  Law  ({  240*)— Equal  Pbotbction  of  Laws. 

Laws  1907,  p.  263,  c.  185,  requiring  all  corporations  and  persons  engaged 
in  selling  steamship  or  railroad  tickets  for  transportation  to  and  from  for- 
eign countries  to  execute  a  l)ond,  is  unconstitutional  as  not  affording  the 
equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  OoiUBtitational  Law,  Cent  Dig.  $  688; 
Dec  Dig.  I  240.*] 

Action  by  one  Benvega  and  by  one  Musco  against  the  United  States 
Surety  Company.    Demurrer  to  complaint  overruled^ 

Achille  J.  Oishei,  for  both  plaintiffs. 
Nelson  &  Keatch,  for  plaintiff  Benvega. 
Blumenstiel  &  Blumenstiel,  for  defendant 

O'GORMAN,  J.  This  is  an  action  brought  by  an  assignee  of  a 
number  of  claims  against  the  defendant,  a  surety  company  in  the  city 
of  New  York,  upon  a  bond  given  by  the  defendant  for  a  so-called 
steamship  ticket  agent,  its  principal,  pursuant  to  chapter  185,  p.  263, 
of  the  Laws  of  1907.  This  statute  provided  that  all  corporations, 
firms,  and  persons  engaged  in  the  selling  of  steamship  or  railroad  tick- 
ets for  transportation  to  or  from  foreign  countries,  who  in  connection 
with  said  business  carry  on  the  business  of  receiving  deposits  of  money 
for  the  purpose  of  transmitting  the  same  or  the  equivalent  thereof  to 
foreign  countries,  shall,  before  entering  into  said  business,  execute  a 

*For  other  CMOt  see  same  topic  ft  |  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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bond  to  the  people  of  the  state  of  New  York  in  the  sum  of  $15,000, 
conditioned  for  the  faithful  holding  and  transmission  of  any  money 
delivered  to  it  for  such  purpose.  The  act  further  provided  that  suit  to 
recover  thereon  might  be  brought  by  any  person  aggrieved. 

The  defendant  interposes  two  affirmative  defenses,  to  which  the 
plaintiff  has  demurred  for  insufficiency.  The  first  affirmative  defense 
alleges  that  the  statute,  pursuant  to  which  the  bond  was  executed,  "is 
unconstitutional  and  class  legislation,  and  that  all  proceedings  and  acts 
thereunder  are  void,  and  any  bonds  given  thereunder  are  null  and  of  no 
effect."  The  second  affirmative  defense  alleges  "that  the  plaintiflf's 
complaint  herein  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  Both  of  these  defenses  are  mere  conclusions  of  law,  and 
wholly  insufficient.  The  constitutionality  of  a  statute  upon  which  a 
claim  is  based  may  be  raised  by  a  demurrer  to  the  complaint  or  a  gen- 
eral denial,  preferably  the  former  in  this  case.  Where,  however,  an 
answer  is  demurred  to  for  insufficiency,  the  demurrer  will  be  overrul- 
ed, notwithstanding  the  infirmities  of  the  answer,  if  the  complaint  it- 
self fails  to  set  forth  a  cause  of  action.  Holland  v.  Grote,  56  Misc. 
Rep.  370,  107  N.  Y.  Supp.  667 ;  same  case  in  Court  of  Appeals  (De- 
cember 17,  1908)  86  N.  E.  30. 

In  my  opinion,  the  statute  in  question  is  unconstitutional  by  reason 
of  the  sixth  section  thereof,  which  excludes  steamship  companies  or 
their  authorized  agents  from  the  operation  thereof.  This  is  an  arbi- 
trary discrimination,  in  violation  of  the  equal  protection  of  the  laws 
guaranteed  by  the  Constitution.  People  ex  rel.  Farrington  v.  Mensch- 
ing,  187  N.  Y.  8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625;  People  ex 
rel.  Armstrong  v.  Warden,  183  N.  Y.  224,  76  N.  E.  11,  2  L.  R.  A.  (N. 
S.)  859.  The  statute  being  unconstitutional  and  void,  the  bond  fur- 
nished under  it  necessarily  falls.    Vose  v.  Cockcroft,  44  N.  Y.  415. 

Demurrer  overruled,  with  costs. 


METROPOLITAN  PRINTING  CO.  ▼.  BON  BON  00. 

(Supreme  Court,  Appellate  Term.    March  5,  1909.) 
Landlord  and  Tenant  (§  233*)  —  Action  fob  Rent  —  Dismissal  of  Counter- 

CLAIM. 

In  an  action  for  rent,  where  the  complaint  alleged  and  the  answer  ad- 
mitted that  defendant  as  plaintiff's  tenant  under  a  lease  had  not  paid 
the  rent  for  part  of  the  term,  and  a  counterclaim  for  damages  for  failure 
of  plaintiff  to  perform  Its  covenant  In  the  lease  to  furnish  heat  on  certain 
days  was  not  made  out,  It  was  properly  dismissed,  and  Judgment  rendered 
upon  the  Indebtedness  under  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  S  233.*] 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Metropolitan  Printing  Company  against  the  Bon  Bon 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

*For  oUier  cases  see  same  topic  A  S  numbxb  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Keener,  Lewis  &  Layng,  for  appellant. 
Leon  Laski,  for  respondent. 

MacLEAN,  J.  It  was  alleged  in  the  complaint  and  admitted  in  the 
answer  that  the  defendant,  as  tenant,  had  the  fifth  floor  of  130-134 
West  Twenty-Fourth  street  under  a  lease,  and  had  not  paid  the  rent 
for  March  and  April,  1908,  amounting  to  $265.  The  defendant  set  up 
as  a  counterclaim  that  it  had  suffered  damages  $1,650  for  expenses  in- 
curred by  it  during  its  enforced  suspension  of  operations  because  of 
the  plaintiff's  failure  to  perform  its  covenant  in  the  lease  to  furnish 
heat,  power,  and  live  steam>  and  which  it  did  not  do  on  four  days  in 
November,  1907,  two  days  in  April,  1908,  and  for  the  last  few  days  in 
the  term,  when  because  of  such  failure  it  left  the  premises.  Its  coun- 
terclaim the  defendant  in  no  wise  made  out.  Its  manager  testified  to 
the  running  expenses  of  the  establishment  in  New  York  and  in  two 
other  places,  but  on  cross-examination  admitted  that  the  only  employes 
whose  work  depended  upon  the  supply  of  steam  were  nine  Italians, 
who  were  not  discharged,  but  kept  employed  at  other  things  on  the^ 
days  the  steam  failed,  and  also  that,  the  company's  lease  expiring  with" 
the  end  of  April,  it  began  moving  out  of  the  premises  about  the  19th, 
taking  some  days  for  removal.  The  trial  justice  properly  dismissed 
the  counterclaim  and  gave  judgment  upon  the  indebtedness  under  the 
lease.    The  judgment  should  not  be  disturbed. 

Judgment  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  concurs. 

DAYTON,  J.  (dissenting).  The  evidence  that  plaintiff  failed  to 
supply  steam  heat  and  power  as  covenanted  and  necessary  for  defend- 
ant's business  on  the  days  specified  was  not  successfully  contradicted. 
Nor  was  the  testimony  that  by  reason  thereof  several  of  defendant's 
employes  were  prevented  from  doing  the  work  for  which  they  were 
engaged.  The  proofs  that  in  other  particulars  defendant's  business 
was  thereby  damaged  were  sufficient  to  entitle  defendant  to  offer  tes- 
timony concerning  such  damages.  The  trial  court  under  exception 
practically  excluded  all  evidence  to  show  the  losses  incurred  by  defend- 
ant arising  out  of  plaintiff's  breach  of  this  covenant. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


GELB  v.  WALLER  et  al. 

(Supreme  Gonrt,  Appellate  Term.    March  S,  1909.) 

1.  Evidence  (§  411*)— Pabol  Evidence— Writing  Incomplete  on  Its  Face. 
Where  the  writing  does  not  purport  to  cover  the  entire  contract,  or  its 
language,  in  connection  with  the  attendant  facts,  shows  that  it  was  not 
Intended  as  the  written  agreement,  bnt  merely  as  the  details  of  an  unex- 

*For  oUier  cues  ■••  lam*  topic  *  |  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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pressed  contract,  or  where  It  purports  to  be  the  agreement  of  one  of  the 
parties  only,  parol  evidence  is  admissible  to  show  the  entire  contract 

[Ed.  Note.— ror  other  cases,  see  E>ridence,  Cent  Dig.  S§  1874-1899 ;  Dec 
Dig.  §  411.*] 

2.  Sales  (§  120*)— Wabbanties—Bbeach— Rights  of  Buteb. 

The  buyer  cannot,  upon  breach  of  warranty,  rescind  the  sale  and  return 
the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §  294;  Dec.  Dig.  f 
120.*1 

3.  Sales  (§  128*)— Actions-^ufficienct  of  Evidence— Rescission. 

The  buyer  having  attempted  to  rescind  the  sale  and  return  the  horse  a 
few  days  after  title  passed,  that  a  month  thereafter  he  left  the  horse  at 
the  seller's  stable,  but  not  showing  with  whom  it  was  left  or  upon  what 
terms,  was  insufficient  to  show  a  rescission  of  the  sale  by  right  or  by 
agreement  of  the  parties. 

[E^d.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §S  318»  820,  321;  Dec. 
Dig.  t  12a*l 

4.  Sales  (§  442*)— Wabbanties— Action  fob  Bbeach— Relief. 

Upon  breach  of  warranty  of  a  horse,  the  buyer  could  not  return  the 
horse  and  recover  the  full  price  paid  in  an  action  for  damages  for  breach 
of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec.  Dig.  t  442.*] 

Dayton,  J.,  dissenting 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  bv  Samuel  Gelb  against  Louis  Waller  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and 
DAYTON,  JJ. 

Isidor  Cohn,  for  appellants. 
Max  Steinert,  for  respondent. 

MacLEAN,  J.  The  plaintiff  claimed  damages  for  breach  of  war- 
ranty, and  the  defendants  answered  general  denial,  demanding  partic- 
ulars. The  pleadings  were  oral.  The  particulars*  furnished  in  sub- 
stance recited  a  purchase  of  one  black  horse  by  the  plaintiff  from  the 
defendants  with  a  warranty  of  soundness  for  the  sum  of  $140,  the  un- 
soundness of  the  horse,  and  a  demand  for  the  return  and  refusal  of 
the  sum  so  paid.  In  the  court  below  judgment  was  erroneously  ren- 
dered in  favor  of  the  plaintiff  for  the  full  sum  paid  by  him  for  the 
horse.  Whether  there  was  a  warranty  as  claimed,  collateral  to  the 
sale  transaction  herein,  was  a  question  of  fact,  to  be  determined  from 
the  evidence  presented,  and  the  plaintiff  was  not  precluded  from  offer- 
ing evidence  to  prove  it,  even  by  the  insertion  in  the  bill  of  sale  of  the 
expression  "as  he  is,"  no  matter  when  inserted,  because  it  has  been 
held  that  a  writing  in  form  as  said  writing  herein,  even  though  desig- 
nated as  a  bill  of  sale,  with  payment  receipted,  did  not  constitute  a 
contract  of  sale,  so  as  to  exclude  parol  evidence  of  warranty.  Filkins 
V.  Whyland,  24  N.  Y.  338,  cited  with  approval  in  Coe  v.  Tough,  116 
N.  Y.  273,  277,  278,  22  N.  E.  550.    This  does  not  offend  the  generally 

*For  oth«r  cams  M6  •ame  topic  *  %  mtticbbb  in  Dec.  ft  Am.  Dlffa.  1907  to  date,  ft  Rep*r  laflexea 
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recognized  rule  of  law,  but  "where  the  writing  does  not  purport  to 
disclose  the  contract,  or  cover  it ;  where,  in  view  of  its  language,  read 
in  connection  with  the  attendant  facts,  it  seems  not  designed  as  a  writ- 
ten statement  of  an  agreement,  but  merely  as  an  execution  of  some 
part  or  detail  of  an  unexpressed  contract;  where  it  purports  only  to 
state  one  side  of  an  agreement  merely,  and  is  the  act  of  one  of  the 
parties  only,  in  the  performance  of  his  promise — in  these  and  the  like 
cases  the  exception  may  properly  apply,  and  the  oral  agreement  be 
shown."    Eighmie  v.  Taylor,  98  N.  Y.  288-297.      . 

Assuming,  then,  the  warranty  proven  as  claimed,  the  plaintiff,  to 
whom  had  passed  the  title  to  the  horse  in  question,  had  no  right  to  re- 
turn the  horse  and  recover  the  price,  at  least  not  in  an  action  for  dam- 
ages for  breach  of  warranty.  While  it  is  a  disputed  question  in  Amer- 
ican law  whether  a  buyer  who  has  bought  with  a  warranty  may  return 
his  purchase  and  rescind  the  sale  upon  warranty  broken,  according  to 
the  English  law  (Street  v.  Blay,  2  B.  &  Ad.  456)  and  according  to  New 
•York  law  (Brigg  v.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep.  63, 
cited  with  approval  in  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y. 
260,  269,  23  N.  E.  372,  16  Am.  St.  Rep.  753)  he  may  not.  Attempt- 
ing, a  few  days  after  the  sale  transaction  had  been  completed,  and  aft- 
er title  had  passed,  to  return  the  horse  to  the  defendants,  and  meeting 
with  repulse,  he  proved  no  rescission  by  right  or  by  agreement  of 
parties  by  testifying  by  one  of  his  witnesses  that  a  month  later  he  left 
it  at  the  stables  of  the  defendants,  but  to  whom  or  upon  what  terms 
does  not  appear.  He  may  have  proved  a  warranty  and  a  breach,  giv- 
ing the  most  favorable  consideration  to  his  cause  and  the  evidence; 
but  upon  what  conceivable  theory  he  recovered  the  full  price  paid  for 
the  horse  in  this  his  action  to  recover  damages  for  the  breach  of  a  war- 
ranty is  not  disclosed  by  the  record  nor  by  the  brief  of  his  counsel. 
The  case  must  therefore  be  sent  back  for  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 

DAYTON,  J.  (dissenting).  The  testimony  that  the  horse  was  un- 
sound and  unable  to  work  is  uncontradicted.  Plaintiff  did  not  read  or 
write  the  English  language.  His  testimony  that  he  stated  the  purpose 
for  which  he  wanted  the  horse  is  not  disputed.  He  testified  that  de- 
fendants warranted  the  horse.  Defendants  insist  that  the  words  "as 
he  is"  were  in  the  bill  rendered  at  the  time  of  the  purchase,  when  $15 
was  paid  on  account  and  denied  the  guarantee.  Plaintiff  claims  that 
those  words  were  interpolated  at  or  after  the  subsequent  payment  of 
$70.  There  was  a  'final  payment  of  $55.  No  receipt  for  the  $15  was 
given.  Therefore  the  bill  was  not  then  made  out.  Plaintiff  endeavor- 
ed on  two  occasions  to  return  the  horse,  and  finajly  succeeded.  The 
offer  of  the  defendants  to  furnish  plaintiff  with  another  horse  at  an 
increased  price  tends  to  corroborate  plaintiff.  The  trial  judge  cannot 
be  said  on  this  record  to  have  decided  against  the  weight  of  evidence. 

The  judgment  should  be  affirmed,  with  costs. 


Digitized  by 


Google 


204  115  NEW  YORK  SUPPLEMBNT,  (Sup.  Ct 

SMITH  V.  HERRING-HALL-MARVIN  SAFE)  CJO. 
(Supreme  Court,  Appellate  Term.     March  5,   1909.) 

1.  Evidence  (8  448*)--Pabol  Evidence— Ambiguous  or  Incomplete  Contract. 

Where  a  wrltteo  contract  is  ambiguous  or  clearly  incomplete,  parol  evi- 
dence is  admissible  to  explain  and  complete  the  contract,  but  not  to  vary 
its  terms. 

FEd.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f  2071 ;  Dec.  Dig. 
§  448.*] 

2.  Master  and  Servant  (§  3*)— Contract  of  Employment— Construction. 

Where  an  employ^,  in  a  contract  of  employment  silent  as  to  the  nature 
of  his  work  or  position,  or  the  locality  where  he  is  to  perform  his  duties, 
knew  when  the  contract  was  made,  the  nature  and  details  of  his  employ- 
er's business,  which  was  the  sale  of  fire  and  burglar  proof  safes,  and  the 
secretary  of  the  employer  knew  the  kind  of  employment  sought  by  the 
employ^,  the  latter  must  be  deemed  to  have  contracted,  in  contemplation 
of  the  requirements  of  the  employer,  to  perform  his  duties  in  another  city. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  3; 
Dec.  Dig.  §  3.*] 

8.  Master  and  Servant  (§  30*)— Rights  of  Master. 

A  master's  reasonable  orders  to  his  servant  must  be  obeyed,  though  giv- 
en with  the  expectation  that  the  servant  will  leave  the  employment  rather 
than  obey ;  but  disobedience  of  unreasonable  orders,  though  given  in  good 
faith,  will  not  be  legal  groimds  for  dismissal. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  %  34; 
Dec.  Dig.  i  30.*] 

4.  Master  and  Servant  (§  30*)— Rights  of  Master. 

An  employ^,  in  a  general  contract  of  employment  silent  as  to  the  nature 
of  his  work  or  position,  or  the  locality  where  he  was  to  perform  his  duties, 
began  his  employment  as  manager  of  the  employer's  New  York  office.  He 
made  trips  for  his  employer  to  other  cities,  for  which  his  expenses  were 
paid,  though  the  contract  was  silent  thereon.  The  employer  ordered  the 
employ^  to  report  for  duty  in  a  city  in  a  sister  state,  and  refused  to  pay 
his  expenses  while  there.  The  employ^  refused  to  obey  the  order  and 
was  discharged.  Under  the  custom  in  the  trade  employes  were  transfer- 
able from  one  city  to  another.  There  was  nothing  to  show  that  the  em- 
ployer knew  that  the  employ^  had  a  home  near  New  York  and  that  he 
would  not  have  agreed  to  go  away  for  any  length  of  time.  Held,  that 
the  employer's  order  was  reasonable,  Justifying  the  discharge  of  the  em- 
ploye for  refusal  to  obey  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {34; 
Dec.  Dig.  S  30.*] 

5.  Costs  (§  32*)— Municipal  Court  or  New  York— Costs— Partt  Entitled. 

Under  Municipal  Court  Act  (Laws  1902,  p.  1585,  c  580)  f  332,  giving 
the  prevailing  party  costs,  provided  he  appeared  toy  attorney,  who  filed  a 
written  appearance,  and  Municipal  Court  Rule  2,  subd.  **d,"  providing 
that  the  indorsement  of  the  name  and  address  of  the  attorney  on  {he  sum- 
mons or  other  paper  is  deemed  an  appearance,  a  plaintiff  obtaining  a 
Judgment  is  entitled  to  costs,  though  the  pleadings  were  oral,  where  the 
indorsement  of  the  name  and  address  of  his  attorney  appeared  on  the  bill 
of  particulars  filed  by  him. 

[Ed.  Note.— I\)r  other  cases,  see  Costs,  Dec.  Dig.  %  32.*] 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

•For  other  casei  lee  •ame  topic  ft  8  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Abram  V.  Smith  against  the  Herring-Hall-Marvin  Safe 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

See  113  N.  Y.  Supp.  572. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Edward  Kellogg  Baird,  for  appellant. 
Ross  &  Charles,  for  respondent. 

GILDERSLEEVE,  P.  J.  Plaintiff  received  the  following  letter 
from  defendant,  which  he  marked  "Accepted"  and  countersigned,  and 
which  constitutes  the  contract  between  the  parties,  so  far  as  the  writ- 
ten part  is  concerned,  viz.: 

"Herrlng-HaU-Maryin  Safe  Co. 

"October  27,  1904. 
-Mr.  A.  V.  Smith,  38  Park  Place,  New  York  CHty— Dear  Sir:  We  hereby 
agree  to  employ  you,  effective  Monday,  October  Slst,  at  a  weekly  salary  of  $50 
per  week,  the  same  to  continue  until  January  1,  1905.  From  January  1,  1905, 
for  a  period  of  three  years,  we  agree  to  employ  you  at  a  salary  of  $3,000  per 
annum.  This  letter  constitutes  a  contract  on  our  part,  and  we  should  be  pleas- 
ed to  have  you  signify  your  acceptance  on  the  same  on  the  space  provided  be- 
low for  that  purpose. 

**Your8  truly,  Herrlng-Hall-Marvln  Safe  Co., 

"W.  B.  P.  •S.  [Seal.]    W.  B.  Pearson,  Secretary. 

"Accepted. 

"A.  V.  Smlth.- 

Nothing  is  said  in  this  letter  with  regard  to  the  nature  of  plaintiff's 
work  or  position  in  defendant's  employ,  or  of  the  locality  where  plain- 
tiff was  to  perform  the  duties  of  his  employment.  It  appears  that  up 
to  April  1,  1907,  plaintiff  was  employed  in  the  New  York  office,  and 
between  April  1, 1907,  and  November  12,  1907,  was  either  in  New  Jer- 
sey or  Virginia,  and  on  November  12,  1907,  was  sent  to  Philadelphia 
to  take  up  work  there.  He  went  to  Philadelphia  in  response  to  the  or- 
der of  defendant,  but  refused  to  remain  there,  and  insisted  upon  being 
employed  in  New  York.  The  defendant  thereupon  canceled  the  con- 
tract, and  refused  to  pay  any  more  salary.  The  plaintiff  sued  for  such 
salary,  and  recovered  judgment.    Defendant  appeals. 

The  court  below  apparently  held  that  the  letter  above  quoted  did  not 
constitute  a  complete  contract,  and  allowed  the  introduction  of  parol 
evidence,  not  in  variance  or  contradiction  of  the  written  contract,  but 
to  explain  and  complete  the  same.  Assuming  the  contract  to  be  am- 
biguous or  clearly  incomplete,  the  court  below  fell  into  no  error  in  this 
respect.  Perry  v.  Bates,  115  App.  Div.  337,  100  N.  Y.  Supp.  881.  It 
appears  that  plaintiff  was  hired  to  take  the  place  of  one  Reynolds  as 
head  of  the  local,  or  New  York,  department  of  defendant,  having  in 
charge  the  sale  of  fireproof  safes,  and,  as  stated  by  defendant's  secre- 
tary, in  answer  to  cross-interrogatories  put  to  him  under  a  commis- 
sion to  take  his  testimony  out  of  the  state : 

"While  he  [plaintiff]  did  not  officially  have  a  title  as  sales  manager,  his  du- 
ties practically  made  him  such  In  the  handling  of  that  department,  •  *  « 
and  his  duties  were  to  supervise  the  work  of  the  salesmen  on  the  floor  and  in 
the  field,  who  sold  fireproof  and  barglar-proof  safes." 
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It  was  the  defendant's  secretary  who  made  the  contract  of  employ- 
ment on  the  part  of  defendant  with  plaintiff,  and  he  states  that : 

"The  question  as  to  where  the  duties  [of  plaintifT)  were  to  be  performed 
was  not  discussed,  as  he  [plaintiff]  was  employed  at  that  time  [at  the  time  of 
the  making  of  the  contract]  to  come  into  the  reorganization  at  New  York 
City." 

Plaintiff  swears  that  he  was  hired  to  act  as  sales  manager  at  defend- 
ant's office.  No.  400  Broadway,  New  York  City;  that  he  sometimes 
went  on  a  trip  previous  to  November  12,  1907,  and  always  had  his 
traveling  expenses  paid ;  that,  when  ordered  to  Philadelphia,  he  called 
at  defendant's  office  and  expressed  his  willingness  to  go  if  the  defendant 
would  pay  his  expenses,  which  defendant's  officers  declined  to  do; 
that  defendant's  officers  finally  gave  him  a  ticket  one  way,  and  he  went 
to  Philadelphia;  that  "they  [defendant's  officers]  would  not  tell  me 
what  they  wanted  of  me  in  Philadelphia,  and  not  finding  what  was  re- 
quired, and  as  they  would  not  pay  my  expenses  over  there,  I  came 
back  to  New  York."  The  letter  of  defendant's  secretary  of  November 
12,  1907,  ordering  plaintiff  to  Philadelphia,  is  as  follows: 

"Dear  Sir:  Please  arrange  to  report  at  our  Philadelphia  office  as  soon  as 
possible.  We  are  desirous  of  having  you  take  up  work  at  Philadelphia  under 
Mr.  Green,  our  manager  there.    Please  report  to  Mr.  Green  on  Thursday." 

On  November  18,  1907,  upon  his  return  from  Philadelphia,  plain- 
tiff wrote  to  defendant's  president  as  follows : 

"Your  letter  of  November  12th,  ordering  me  to  report  to  Mr.  Green,  627 
Chestnut  St,  Philadelphia,  on  the  14th,  received.  On  the  statement  by  Mr.  W. 
H.  Smith,  executive  secretary,  that  no  hotel  expenses  would  be  allowed  me,  but 
that  I  must  pay  same,  I  desire  to  say  that  my  contract  with  the  conjipany  was 
for  specific  duties  in  New  York,  which  I  am  now  and  have  been  willing  to  per- 
form to  the  end  of  my  contract,  January  1,  1908,  and  that  I  respectfully  de- 
cline to  comply  with  the  order." 

Upon  receipt  of  this  letter  the  defendant's  executive  secretary  wrote 
to  plaintiff  as  follows : 

"We  are  in  receipt  of  your  lettef  of  the  18th  inst,  and  note  that  you  decline 
to  comply  with  our  order  to  report  at  our  Philadelphia  office  for  services  ait 
that  point  Inasmuch  as  you  refuse  to  obey  our  instructions,  we  consider  our- 
selves released,  effective  this  date,  from  further  payment  on  your  contract" 

On  November  20,  1907,  plaintiff  wrote  to  defendant  as  follows: 

"I  am,  and  at  all  times  have  been,  ready  and  willing  to  perform  the  work 
which  I  engaged  to  do,  and  still  am  ready  to  perform  same  to  January  1, 
1908,  as  per  my  contract  I  expect  and  shall  demand  payment  to  January  1, 
1908,  and,  if  same  is  not  paid  me,  I  shall  at  the  proper  time  take  such  meas- 
ures to  collect  same  as  I  deem  best" 

To  this  letter  defendant's  executive  secretary  replied  thus: 

"Our  contract  with  you  did  not  specify  any  particular  work  that  you  were 
engaged  to  perform,  nor  was  any  city  in  which  you  were  to  work  mentioned. 
Therefore,  as  you  have  declined  to  obey  our  orders  by  refusing  to  report  to 
our  Philadelphia  office,  where  we  required  your  services,  you  have  abrogated 
your  contract  by  your  own  act,  and  relieved  us  of  liability  thereunder." 

Inasmuch  as  it  clearly  appears  from  the  evidence  that  the  plaintiff 
knew  the  nature  and  details  of  the  defendant's  business,  and  as  the  sec- 
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retary  of  the  defendant  knew  the  kind  of  employment  sought  by  the 
plaintiff,  the  plaintiff  must  be  considered  as  having  contracted  in  con- 
templation of  the  duties  and  requirements  of  the  defendant,  and  the 
written  contract  must  be  held  to  support  the  contention  of  the  defend- 
ant that  it  was  a  general  employment  for  a  certain  term  and  salary, 
even  though  it  might  be  that  plaintiff's  employment  was  to  begin  as 
manager  of  the  New  York  office.  The  plaintiff,  therefore,  was  bound  to 
obey  the  reasonable  orders  of  defendant.  If  the  orders  of  defendant 
were  unreasonable,  the  plaintiff  could  refuse  to  obey  them,  without  sub- 
jecting himself  to  dismissal  upon  legal  grounds,  and  the  question  of 
unreasonableness  depended  upon  the  circumstances  of  the  case. 
Wood's  Master  &  Servant  (2d  Ed.)  p.  227,  §  119.  The  general  rule 
is  that  a  master  has  the  right  to  give  reasonable  orders  to  a  servant, 
even  though  the  master  knows  that  the  work  required  is  distasteful  to 
the  servant,  and  even  though  the  master  gives  the  order  with  the  ex- 
pectation that  the  servant  will  leave  the  employment  rather  than  obey, 
as  the  motive  of  the  master  is  unimportant,  and  the  servant  is  bound 
to  obey  all  reasonable  orders,  even  if  given  in  bad  faith,  while  he  is 
not  bound  to  obey  unreasonable  orders,  even  when  given  in  good  faith. 
Development  Co.  v.  King,  161  Fed.  93,  88  C.  C.  A.  255. 

Plaintiff  began  his  employment,  as  we  have  seen,  as  manager  of  the 
New  York  office,  and,  although  he  made  trips  for  defendant  to  other 
cities  from  time  to  time,  it  was  on  the  understanding  that  his  expenses 
should  be  paid,  which  was  done,  notwithstanding  the  silence  of  the 
contract  in  this  respect.  Defendant  refused  to  pay  plaintiff's  expenses 
in  Philadelphia.  Plaintiff  also  swears  that  he  is  married  and  has  a 
family,  with  whom  he  resides  at  his  "beautiful  home"  at  Ridgefield 
Park,  N.  J.,  near  New  York,  and  that  he  never  would  have  agreed  to 
any  proposition  to  go  away  for  any  length  of  time  from  his  home; 
but  there  is  nothing  to  show  notice  of  this  situation  to  defendant.  Un- 
der these  circumstances,  can  it  be  said  that  it  was  unreasonable  for 
defendant  to  order  plaintiff  to  report  to  the  Philadelphia  office?  How 
long  he  was  to  remain  in  that  city,  under  the  said  order,  does  not  ap- 
pear. Although  plaintiff  claims  himself  that  he  was  hired  as  manager 
of  defendant's  New  York  office,  when  defendant  offered  evidence  to 
show  a  general  or  frequent  custom  in  the  trade  to  transfer  such  agents 
from  one  city  to  another,  the  court  ruled  out  such  testimony.  Evi- 
dence of  such  a  custom  would  seem  to  have  a  direct  bearing  upon  the 
question  of  the  reasonableness  of  the  order  in  question.  It  seems  to 
us  that  the  judgment  should  be  reversed. 

So  far  as  the  costs  given  in  the  judgment  are  concerned,  we  may 
point  out  that  under  section  332  of  the  Municipal  Court  act  (Laws 
1902,  p.  1585,  c.  580),  the  prevailing  party  may  have  costs,  provided  he 
shall  have  appeared  by  an  attorney  at  law,  who  has  filed  a  verified 
pleading  or  a  written  notice  of  appearance.  Rice  v.  Hogan,  45  Misc. 
Rep.  400,  90  N.  Y.  Supp.  395.  Rule  2,  subd.  "d,"  of  the  rules  of  the 
Municipal  Court,  which  has  the  force  of  law,  provides  that  the  in- 
dorsement of  the  name  and  address  of  the  attorney  on  the  summons, 
pleading,  or  other  paper  in  the  action  or  proceeding  is  to  be  deemed  an 
appearance  within  the  meaning  of  section  332  of  the  Municipal  Court 
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act.  In  the  case  at  bar  the  pleadings  are  oral,  but  we  find  the  indorse- 
ment of  the  name  and  address  of  plaintiff's  attorney  on  the  bill  of  par- 
ticulars filed  by  plaintiff  in  the  action,  so  there  was  no  error  in  allow- 
ing costs  to  plaintiff,  provided  he  were  entitled  to  a  judgment  in  his 
favor  under  the  evidence  in  the  case. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

MacLEAN,  J.,  concurs  in  the  result. 

DAYTON,  J.  (dissenting).  It  cannot  be  said  that  the  contract  was 
definite  as  to  place  of  employment  or  duties  to  be  performed.  The  evi- 
dence is  that  plaintiff  resided  with  his  family  near  New  York  City. 
It  is  not,  therefore,  probable  that  he  accepted  an  employment  which  re- 
quired a  change  of  residence.  The  presumption  rather  is  that  no  such 
change  was  contemplated,  at  least  by  him.  I  think  parol  evidence  to 
ascertain  the  intent  of  the  parties  in  these  particulars  was  proper,  es- 
pecially as  to  the  reasonableness  of  the  order  transferring  plaintiff  to 
Philadelphia  for  an  indefinite  period. 

I  vote  for  an  affirmance,  with  costs. 


In  re  OPENING  OF  BEVERLY  ROAD  IN  CITY  OP  NEW  YORK. 

Appeal  of  McCULLY  et  al. 

(Supreme  Court,  Appellate  Dlylslon,  Second  Department    March  5,  1909.) 

1.  Eminent  Domain  (§  127*)  —  Opening  Steeetb  Dedicated  to  Public  —  Al- 

lowance OF  Damages. 

Where  a  naked  fee  in  the  street  opposite  an  abutting  lot  is  all  that  re- 
mains in  the  original  lot  owner,  who  dedicated  the  street  to  the  public,  it 
Is  of  nominal  value  only,  and  a  substantial  award  should  not  be  made 
therefor  in  proceedings  to  open  the  street 

[Ed.  Note. — For  other  cases,  see  Elminent  Domain,  Cent  Dig.  t  348;  Dec. 
Dig.  i  127.*] 

2.  Eminent  Domain  (§  157*)— Opening  Streets  Dedicated  to  Public— Award 

OF  Damages— Apportionment. 

If,  in  opening  a  street  dedicated  to  the  public,  substantial  damages  are 
awarded  for  the  talcing  of  the  fee  in  a  strip  which  was  still  retained  by 
the  original  tract  proprietor,  the  award  is  properly  apportioned  by  allow- 
ing the  nominal  sum  of  $1  to  the  owner  of  the  fee  and  the  rest  to  the 
owner  of  the  abutting  lot 

[Ed.  Note. — ^FOr  other  cases,  see  Eminent  Domain,  Cent.  Dig.  S  427 ;  Dec. 
Dig.  §  157.*] 

3.  Eminent  Domain  (8  153*)  —  Conveyance  of  Lot  — Damages  on  Opening 

Street— Parties  Entitled  to  Award. 

Where  the  owner  of  a  lot  abutting  on  a  street  dedicated  to  the  public 
conveys  the  same,  it  does  not  carry  with  it  his  right  to  collect  an  award  of 
damages  for  the  taking  of  the  fee  in  the  street  confirmed  before  the  deed 
was  made. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  411 ;  Dec 
Dig.  §  153.*] 

Hirschberg,  P.  J.,  and  Miller,  J.,  dissenting. 
«For  other  cases  see  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  acquiring  title  to  the  land,  etc.,  for  opening  Beverly  Road  from 
Bedford  avenue  to  East  Thirty-First  street,  in  the  Twenty-Ninth 
ward  of  the  borough  of  Brooklyn.  From  an  order  apportioning  an 
award  of  damages,  G.  Gordon  McCully  and  another  appeal.  Re- 
versed. 

One  Brush  owned  a  tract  of  land  in  Brooklyn  borongh  through  which  ran 
a  proposed  mapped  street  named  Beverly  Road  between  Nostrand  avenne  and 
Lawrence  street  He  built  houses  on  the  land  and  sold  them.  He  conveyed 
from  time  to  time  by  lots  or  plots  all  of  the  said  land  abutting  on  Beverly 
Road,  with  the  land  to  the  center  of  the  said  street,  on  each  side,  except  in  the 
case  of  one  lot  60  feet  front  on  the  north  side  thereof,  which  he  conveyed  only 
to  the  side  of  the  street ;  and  by  conveyance  through  from  his  grantee  a  lot 
20  feet  front,  of  the  said  60  feet  front,  became  vested  in  one  Bird,  an  appellant 
here.  Thereafter  a  proceeding  ^vas  instituted  by  the  city  of  New  York  to 
open  the  said  Beverly  Road.  An  award  of  $1,470.28  was  made  for  the  said 
street  strip  In  front  of  the  said  20-foot  lot  to  unknown  owners.  The  contro- 
rersy  is  among  claimants  to  the  said  award.  After  the  award  was  confirmed 
the  said  owner  of  the  said  20-foot  lot  abutting  on  the  said  strip,  conveyed  the 
said  lot,  and  her  grantees  conveyed  it  to  one  McCully,  an  appellant  here. 
Both  deeds  of  conveyance  were  in  the  usual  form,  containing  no  reservation 
as  to  the  award,  or  mentioning  it.  The  said  Brush,  the  original  tract  pro- 
prietor In  whom  the  title  to  the  said  street  strip  was,  assigned  the  said  award 
to  one  Hawley,  a  respondent  here. 

The  referee,  to  whom  the  matter  was  referred,  divided  the  said  award  as 
follows,  viz.,  $1  for  the  fee  in  the  said  strip,  and  the  rest  to  Bird,  the  said 
oimer  of  the  said  abutting  lot  at  the  time  the  said  award  was  confirmed.  The 
learned  court  at  Special  Term  changed  this  by  allotting  12  per  cent  of  the 
award  for  the  said  fee  and  the  balance  to  the  said  owner  of  the  abutting  lot 
The  said  owner  of  the  abutting  lot  appeals  from  the  order  of  the  Special  Term, 
and  the  said  McCully,  who  became  the  final  grantee  of  the  said  lot,  as  abov€ 
stated,  after  the  said  award  was  confirmed,  also  appeals,  claiming  that  th« 
conveyance  of  the  said  owner  Bird,  and  that  of  her  grantees  to  the  said  Mc- 
Cully, carried  her  interest  in  the  said  award  to  him. 

ArgvLtd  before  HIRSCHBERG,  P.  J.,  and  JENKS,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Maurice  L.  Rippe,  for  appellant  McCully, 

Merle  I.  St.  John,  for  appellant  Bird. 

Hamilton  Anderson,  for  respondent  Hawley. 

James  F.  Quigley,  for  respondent  city  of  New  York. 

GAYNOR,.  J.  The  controversy  among  claimants  for  the  amount 
of  this  award  for  this  strip  in  the  street,  which,  by  oversight,  pre- 
sumably, remained  in  the  original  tract  proprietor,  instead  of  being 
conveyed  by  his  deed  of  conveyance  of  the  abutting  lot,  as  was  the. 
case  with  his  other  deeds  of  conveyance,  arises  only  because  the  com- 
missioners of  awards  and  assessments  made  a  substantial  award 
when  they  should  have  made  only  a  nominal  one.  The  said  origi- 
nal proprietor  owned  nothing  but  a  naked  fee  in  this  street  strip  which 
had  become  disconnected  from  the  abutting  lot.  He  had  dedicated 
it  to  use  as  a  street.  It  was  of  no  remaining  use  to  him,  and  was ' 
therefore  of  nominal  value  only.  Matter  of  Adams,  141  N.  Y.  297, 
36  N.  E.  318.  But  the  commissioners  seem  to  have  been  led  into 
making  a  full  award  for  it  by  the  decision  in  City  of  Buffalo  v. 
115N.Y.a— 14 

Digitfzed  by  VjOOQIC 


210  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

Pratt,  131  N.  Y.  293,  30  N.  E.  233,  15  L.  R.  A.  413,  27  Am.  St. 
Rep.  592;.  not  perceiving  that  that  being  a  case  where  the  abut- 
ting owner  owned  the  strip  in  the  street  which  the  city  was  taking 
the  fee  of,  had  no  application  to  the  present  case,  where  the  strip 
never  passed  by  the  conveyance  to  the  abutting  owner,  and  thus 
remained  a  nominal  and  a  useless  thing  in  the  original  tract  propri- 
etor. Moreover,  it  is  an  open  question,  if  it  be  a  question  at  all, 
whether  by  the  taking,  even  where  the  abutting  owner  owns  to  the 
center  of  the  street,  of  the  fee  by  the  city,  but  only  "in  trust"  for 
street  uses,  by  the  present  charter  of  the  city  (section  990),  an)rthing 
more  is  taken  than  by  a  taking  of  an  easement  for  all  street  uses. 
The  difference  in  substance  between  the  two  takings  seems  to  be  im- 
perceptible. The  fee  is  not  taken  absolutely,  but  only  in  trust  for 
and  limited  to  such  street  uses.  Matter  of  City  of  New  York,  45 
Misc.  Rep.  162,  91  N.  Y.  Supp.  894.  The  learned  judge  at  Spe- 
cial Term  recognised  that  the  award  should  not  have  been  made, 
but,  as  the  award  existed,  and  the  city  let  it  go  instead  of  appeal- 
ing from  it,  as  it  might  hkve  been  expected  to  do,  he  was  obliged 
to  give  it  to  one  or  more  of  the  claimants;  and  so  he  treated  the 
award  as  a  whole  as  being  not  only  for  the  naked  or  nominal  fee 
in  the  street  strip,  which  still  belonged  to  the  original  tract  owner, 
but  also  for  the  street  easements  of  light,  air  and  access,  which  be- 
longed to  the  owner  of  the  abutting  lot,  and  apportioned  12  per  cent, 
thereof  to  the  former  and  88  per  cent,  to  the  latter.  The  referee 
acted  on  the  same  theory,  but  gave  the  fee  owner  of  the  street  strip 
only  $1  and  the  balance  to  the  lot  owner. 

The  Court  of  Appeals  found  itself  in  the  same  awkward  dilem- 
ma in  Matter  of  Eleventh  Avenue,  81  N.  Y.  436,  and  was  driven  to 
the  same  equitable  theory.  The  award  existed  and  had  to  be  given 
to  one  of  the  two  claimants,  or  else  divided  between  them.  To  help 
the  abutting  owner  to  get  a  part  of  the  award,  a  presimiption  is 
indulged  in  that  the  street  easements  of  light,  air  and  access  be- 
longing to  his  lot,  regardless  of  who  owned  the  street  fee,  were  al- 
so appraised  by  the  commissioners  as  taken,  and  the  damage  there- 
for included  in  the  award.  In  that  way  justice  is  done,  because  the 
award  when  given  to  the  lot  owner  helps  to  pay  or  offset  the  as- 
sessment put  on  the  abutting  lot  to  pay  the  award  and  expenses, 
instead  of  going  to  the  fee  owner  of  the  street  strip.  The  resort  to 
all  this  ingenuity  for  justice  sake  can  be  avoided  by  the  commission- 
ers making  only  a  nominal  award  for  the  fee  of  the  street  strip. 
The  street  easements  of  the  abutting  lot  remain  after  the  street  is 
officially  opened,  instead  of  being  taken  away,  and  there  is  there- 
fore no  reason  to  make  an  award  for  such  easements,  as  if  they 
were  being  taken,  and  cast  the  same  on  the  abutting  lot  for  the  own- 
ers to  pay. 

The  apportionment  of  the  award  made  by  the  referee  was  the 
more  just  and  equitable,  for  the  reason  that  the  owner  of  the  nom- 
inal fee  in  the  street  was  in  all  justice  entitled  to  a  nominal  award 
only,  and  the  abutting  owner  should  not  be  saddled  with  assess- 
ments to  pay  him  more;   and  as  between  him  and  the  owner  of  the 
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abutting  lot,  against  which  an  assessment  had  been  made  to  pay  the 
award,  equity  dictated  that  the  award  should  be  given  to  the  abut- 
ting owner. 

The  remaining  question  is  whether  by  reason  of  the  deed  of  con- 
veyance of  the  abutting  lot  after  the  confirmation  of  the  award 
and  the  vesting  of  title  in  the  city,  the  award  does  not  belong,  equi- 
tably at  least,  to  the  grantee.  Title  to  all  that  the  city  took,  land 
or  easements,  real  or  imaginary,  having  vested  in  the  city,  the  -sub- 
-etjuent  conveyance  of  the  lot  and  its  appurtenant  street  easements 
by  the  abutting  owner  (fox  such  easements  go  as  appurtenant)  pnly 
conveyed  what  she  had  left.  She  did  not  convey,  nor  can  it  be  said 
she  intended  to  convey,  the  easements,  real  or  imaginary,  for  the 
taking  of  which,  in  whole  or  in  part,  the  award  was  in  part  made, 
as  the  theory  is,  a^  we  have  seen;  and  hence  it  cannot  be  said  that 
the  award  was  conveyed,  because  the  thing  which  it  represented 
was  conveyed,  and  therefore  passed  to  the  grantee,  as  the  case  would 
be.  Magee  v.  City  of  Brooklyn,  144  N.  Y.  265,  39  N.  E.  87.  The 
equitable  theory  on  which  the. award,  in  whole  or  in  part,  is  given 
to  the  abutting  owner,  viz.,  so  that  it  may  be  applied  or  offset 
against  the  assessment  on  the  abutting  lot,  does  not  require  that  it 
be  held  that  the  award  passed  to  the  grantee,  in  order  to  prevent 
the  defeat  of  the  object  of  such  theory.  Although  the  abutting  own- 
er conveyed  the  lot,  there  is  no  reason  why  she  should  not  collect 
the  award,  for  she  is  liable  to  the  grantee  for  the  pajmient  of  the 
assessment  on  her  covenant  against  incumbrances;  and  if  she  con- 
veyed subject  to  the  assessment  (which  does  not  appear),  the  sale 
price  was  fixed  that  much  less,  and  there  would  be  no  reason  why 
she  should  in  addition  lose  the  award  so  that  it  could  go  against  the 
assessment. 

The  order  should  be  reversed,  and  the  report  of  the  referee  con- 
firmed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  report  of  referee 
confirmed.  JENKS  and  RICH,  JJ.,  concur.  HIRSCHBERG.  P.  J.,  and  MII/- 
LER,  J.,  dissent,  but  not  from  the  conclusion  that  the  award  should  have  been 
nominal  only. 


NBJWMAN  v.   SEIFTER  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  5,  ld09.) 

Appeal  and  Bbbob  ($  231*)— Objections  to  Evidenob— Sufficiency. 

An  objection  to  evidence  of  a  special  damage  not  pleaded  was  insuffi- 
ciently pointed  out  and  preserved  by  objections  that  the  evidence  could 
not  be  given  under  the  complaint  and  that  such  damage  was  not  Included 
in  the  complaint 

FEd.  Note. — ^Por  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1299, 
1352;  Dea  Dig.  §281.*] 

Appeal  from  Municipal  Court  of  New  York. 
Action  by  Selina  R.  Newman  against  Sadie  Seifter  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

*F9r  other  caies  see  same  topic  ft  I  XfUUBBB  In  Dec.  ft  Am.  DlgB.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 
Edward  Snyder,  for  appellants. 
Arthur  Weil,  for.  respondent 

GAYNOR,  J.  Error  is  daimed  in  the  admission  of  evidence  of 
the  services  of  counsel  in  vacating  the  attachment  as  an  item  of 
damage.  Although  the  trial  judge  permitted  himself  to  be  har- 
assed with  40  or  more  crude  and  repetitious  objections  to  such  evi- 
dence, instead  of  stopping  them,  the  precise  objection  now  urged 
was  not  presented,  viz.,  that  such  expense  was  "special  damage" 
and  not  pleaded.  Strang  v.  Whitehead,  12  Wend.  64;  Blynn  v. 
Smith,  22  N.  Y.  St.  Rep.  69.  This  objection  is  highly  technical  and  has 
to  be.  presented  with  precision  like  all  special  or  technical  objec- 
tions. To  loosely  object  that  the  evidence  cannot  be  given  under 
the  complaint,  or  that  such  damage  is  not  included  in  it,  is  too  gen- 
eral. It  does  not  point  out  to  the  court  any  precise  objection.  It 
was  the  duty  of  the  attorney  for  the  defendant  to  point  out  to  the 
court  that  there  is  a  rule  of  pleading  that  all  special  damage  has  to 
be  specially  pleaded,  item  by  item,  in  order  to  be  proved,  and  show 
that  the  damage  came  under  that  head. 

The  judgment  should  be  affirmed. 

Judgment  and  order  of  the  Municipal  Court  aflarmed,  with  costs.  RICH,  J.. 
concurs.    WOODWABD,  JENKS,  and  MILLE}R,  JJ.,  concur  in  result 


PEOPLB  v.  TEELBL 
(Supreme  Court,  Appellate  Division,  Second  Deimrtment    March  5,  1909.) 

L   FOCto  (§  21*)— OUBOMABGABINB— WBONOrtJI.  SaUB. 

Bvldence  held  to  warrant  a  finding  that  defendant  sold  oleomargarine 
manufactured  or  produced  in  imitation  or  semblance  of  natural  butter,  in 
violation  of  Agricultural  Law  (Laws  1803,  p.  663,  c.  338)  t  26. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  f  22;  Dec.  Dig.  f  21.*] 

2.  Food  (§  14*)— Wbongpul  Sals-<;}I8T  of  Oftbitse. 

In  a  prosecution  for  the  wrongful  sale  of  oleomargarine,  in  violation  of 
Agricultural  Law  (Laws  1893,  p.  668,  c.  338)  §  26,  the  gist  of  the  offense 
is  the  sale  of  oleomargarine  manufactured  or  produced  '*in  Imitation  or 
semblance  of  natural  butter,"  rather  than  deceit  in  the  sale  of  the  artide. 

lEd.  Note. — For  other  cases,  see  Food,  Cent  Dig.  f  10;  Dec.  Dig.  1 14.*] 

3.  Food  (§  21*)— Oueoicaboabinb— Colobiitq— Pbesxtmftionb. 

Where,  in  a  prosecution  for  selling  oleomargarine,  it  was  shown  that  the 
substance  sold  had  coloring  in  it,  it  will  be  presumed  that  the  oleomar- 
garine sold  for  butter  was  actually  colored  to  imitate  butter. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  §  22;  Dec  Dig.  {  21.*] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 
Frank  Teele  was  convicted  of  selling  oleomargarine  manufactur- 
ed and  produced  "in  imitation  or  semblance  of  natural  butter,"  in 

*For  other  cues  see  Mine  topic  ft  i  nitmbsb  In  Dec.  ft  km,  Digt.  1907  to  date,  ft  Rep'r  Indexes 
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violation  of  Agricultural  Law  (Laws  1893,  p.  663,  c.  338)  §  26,  and 
he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  GAYNOR,  and  MILLER,  JJ. 

Henry  J.  Goldsmith,  for  appellant. 

John  F.  Clarke  tod  Peter  P.  Smith,  for  the  People. 

WOODWARD^  J-  The  evidence  before  the  court  dearly  estab- 
lished that  the  defendant  entered  the  restaurant  of  one  Mrs.  Mc- 
Lean at  Coney  Island  on  the  26th  day  of  June,  1908,  and  announc- 
ed himself  as  "the  butter  man";  that  Mrs.  McLean  responded, 
"I'll  have  one  tub  of  butter,  please;"  that  defendant  said,  "One 
tub,"  and  that  Mrs.  McLean  answered,  "Yes;"  that  the  defendant 
then  went  out  and  brought  in  a  ten-pound  package;  that  he  left  the 
same  on  the  ice  chest,  and  then  went  to  the  desk  and  was  paid  a 
sum  of  money,  and  then  left  the  place;  that  the  complaining  wit- 
nesses, agents  of  the  agricultural  department,  then  took  samples  of 
the  contents  of  the  tub  and  gave  them  over  to  a  chemist,  who  pro- 
nounced them  oleomargarine. 

It  is  not  disputed  that  the  contents  of  the  tub  was  oleomargarine, 
but  it  is  urged  that  the  evidence  does  not  disclose  that  the  defendant 
sold  it  as  butter.  In  this  we  believe  there  is  no  merit.  The  evi- 
dence shows  that  the  defendant  declared  himself  to  be  the  "butter 
man,"  and  that  Mrs.  McLean  ordered  one  tub  of  butter,  and  that 
what  she  received  was  not  butter,  but  oleomargarine.  There  is  prob- 
ably no  doubt  of  the  right  of  the  defendant  to  sell  oleomargarine  as 
oleomargarine  (People  ex  rel.  McAuley  v.  Wahle,  124  App.  Div. 
76^,  109  N.  Y.  Supp.  629) ;  but  in  this  case  he  appears  to  have  rep- 
resented that  he  was  selling  butter,  and  that  the  purchaser  ordered 
butter,  and  that  the  stuff  delivered  was  not  butter.  It  is  complain- 
ed that  the  prosecution  did  not  produce  Mrs.  McLean  to  testify 
that  she  bought  butter;  but  there  was  no  dispute  as  to  the  facts 
as  testified  to  by  the  complaining  witnesses,  and,  if  it  was  true  that 
she  ordered  and  expected  to  receive  oleomargarine,  she  was  an  avail- 
able witness  for  the  defendant,  so  that  there  is  no  particular  infer- 
ence to  be  drawn  from  her  absence  from  the  witness  stand. 

It  is  doubtless  true  that  the  statute  in  terms  prohibits  the  sale 
of  oleomargarine  manufactured  or  produced  "in  imitation  or  sem- 
blance of  natural  butter,"  and  that  that,  rather  than  deceit  in  the 
sale  of  the  article,  is  the  gist  of  the  offense;  but  obviously  the  stat- 
ute was  intended  to  prevent  the  sale  of  oleomargarine  for  butter. 
Now,  in  this  case,  we  have  the  established  fact  that  the  defendant 
sdd  oleomargarine  as  and  for  butter  and  that  the  article  sold  had 
coloring  in  it.  A  bottle,  containing  a  sample  of  it,  was  put  in  evi- 
dence. This  was  enough  to  justify  a  finding,  which  we  must  pre- 
sume was  made,  that  the  oleoniargarine  sold  for  butter  was  actual- 
ly colored  to  imitate  butter. 

The  judgment  of  conviction  should  be  afiirmed.    All  concur. 
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PEOPLE  ex  rel.  ,EOEIBER  y.  BENSEL,  Gommlesioner. 

(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  5,  1909.) 

Municipal  Corporations  (§  218*)  —  Civil  Service  —  Rules— Classified  Em- 
ployes. 

Civil  service  rule  19  provides  that  the  commission  shall  certify  from  the 
appropriate  list  the  names  of  those  standing  highest  thereon,  and,  except 
as  therein  provided,  appointments  shall  be  made  as  designated  by  rule  11 
for  positions  in  the  competitive  classes.  Rule  11  declares  that  the  per- 
son selected  shall  be  duly  notified,  and  on  accepting  and  rQ>ortlng  for  duty 
shall  receive  an  appointment  for  a  probationary  period  ot  three  monUis. 
Held,  that  rule  19  has  no  relation  to  probationary  appointments,  but  re- 
lates merely  to  the  rule  governing  the  selections  to  be  made  from  the  cer- 
tified list,  and  not  to  the  length  of  time  for  which  they  shall  be  appointed ; 
and  hence  a  person  appointed  in  the  noncompetitive  dvil  service  as  water 
tender  in  the  department  of  docks  and  ferries  was  subject  to  discharge  for 
being  absent  without  leave,  as  authorlssed  by  Greater  New  York  Charter 
(Laws  1901,  p.  636,  c.  466)  §  1543. 

[E^.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  $ 
218.*] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Charles  Koeber, 
against  John  A.  Bensel,  as  commissioner,  etc.  From  a  final  order 
dismissing  an  alternative  writ,  relator  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,   GAYNOR,  and   MILLER,  JJ. 

Joseph  R,  Swan,  for  appellant. 

James  D.  Bell,  for  respondent. 

WOODWARD,  J.  The  relator  in  November,  1905,  was  appoint- 
ed as  a  water  tender  in  the  department  of  docks  and  ferries  of  the 
city  of  New  York  at  a  salary  of  $100  per  month,  this  position  be- 
ing established  and  classified  by  the  municipal  civil  service  commis- 
sion in  September  of  that  year.  On  the  4th  day  of  November,  1905, 
the  relator  reported  for  duty  and  was  set  at  work  temporarily  as  an 
oiler;  the  record  showing  that  this  was  due  to  an  exigency  of  the 
service.  The  position  of  oiler  was  rated  at  $75  per  montii.  The 
relator  worked  one  tour  of  duty,  from  midnight  of  November  4th 
to  8  o'clock  the  following  morning,  and  then  left  his  work  with- 
out leave  of  any  one,  and  did  not  report  again  until  the  9th,  though 
he  claims  to  have  been  looking  for  one  Herrick,  his  superior,  in  or- 
der that  he  might  protest  against  his  work  as  an  oiler,  when  he  had 
been  appointed  to  the  position  of  water  tender.  On  the  9th  of  No- 
vember it  appears  that  the  relator  found  Mr.  Herrick  and  made  his 
protest,  and  that  on  the  13th  he  was  dismissed  from  the  service  on 
the  ground,  which  was  subsequently  reported  to  the  municipal  civ- 
il service  commission  as  required  by  subdivision  12  of  rule  19,  that 
he  had  left  the  service  for  a  period  of  four  days  without  leave. 

The  theory  of  the  relator  seems  to  be  that  under  rule  19,  which 
requires  that  the  commission  shall  "certify  from  the  appropriate 
list  the  names  of  those   standing  highest  thereon,  and  except   as 

*Por  other  cases  see  same  topic  ft  (  nttmbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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herem  provided,  such  certification  and  appointments  or  selections 
for  appointments  therefrom  shall  be  made  in  the  manner  prescrib- 
ed by  rule  11  for  positions  in  the  competitive  class,"  he  is  entitled 
to  a  probationary  appointment,  which  has  a  secure  tenure  of  exist- 
ence during  the  term  in  a  like  manner  as  competitive  appointees. 
Rule  11  provides  that  the  "person  selected  shall  be  duly  notified  by 
the  appointing  officer,  and  upon  accepting  and  reporting  for  duty, 
shall  receive  from  such  officer  a  certificate  of  appointment  for  a  pro- 
bationary period  of  three  months" ;  and  it  is  under  this  clause  that  the 
relator  claims  exemption  from  the  rule  laid  down  in  section  1543 
of  the  Greater  New  York  charter  (Laws  1901,  p.  636,  c.  466).  As 
we  read  rule  19,  it  has  no  relation  whatever  to  the  matter  of  the 
probationary  appointment.  It  relates  merely  to  the  rule  governing 
the  selections  to  be  made  from  the  certified  list,  and  not  to  tiie  length 
of  time  for  which  they  shall  be  appointed.  The  language  is  that 
the  commission  shall  "certify  from  the  appropriate  list  the  names 
of  those  standing  highest  thereon,"  and  this  certification  "and  ap- 
pointments or  selections  for  appointments  therefrom  shall  be  made 
in  the  manner  prescribed  by  rule  11."  It  is  merely  as  to  the  certi- 
fication of  the  commission  as  to  those  standing  highest  upon  the 
appropriate  list,  and  the  "appointments  or  selections  for  appoint- 
ments therefrom,"  which  are  to  be  governed  by  rule  11,  and  it  has 
nothing  whatever  to  do  with  the  terms  of  the  employment.  The 
Legislature  and  its  creation,  the  municipal  civil  service  commission, 
have  not  yet  made  it  obligatory  upon  the  municipality  to  retain  in 
emplojmient  one  who  disregards  the  ordinary  obligations  of  an  em- 
ploye in  the  simple  duties  of  the  noncompetitive  civil  service,  and  the 
relator,  not  being  in  the  competitive  class,  and  not  being  otherwise 
specially  protected,  comes  within  the  provisions  of  section  1543  of 
the  Greater  New  York  charter,  and  the  order  of  the  court  at  Spe- 
cial Term,  dismissing  the  alternative  writ  of  mandamus,  is  in  accord 
with  law  and  should  be  affirmed. 

The  order  appealed   from   should   be   affirmed,   with  costs.     All 
concun 


McNEIL  V.  BOARD  OF  SUP'RS  OF  SUFFOLK  OOUNTY  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

Pleading  (§  222*)— Answkb  After  Ovebbuling  Demubreb  to  Complaint. 

Under  Code  Cly.  Proc.  §  497,  providing  that  on  the  decision  of  a  de- 
murrer the  court  may  In  its  discretion  allow  the  party  in  default  to  plead 
anew  on  such  terms  as  are  Just,  a  defendant  whose  demurrer  to  the  com- 
plaint has  been  overruled  as  frivolous  must,  to  be  permitted  to  answer, 
show  to  the  reasonable  satisfaction  of  the  court  that  the  demurrer  was 
interposed  in  good  faith  and  that  he  has  a  valid  defense. 

lEd.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  t  670 ;  Dec.  Dig.  ft 
222.*] 

Appeal  from  Special  Term,  Suffolk  County. 

*For  otber  euMS  see  lame  topic  ft  I  nuubbr  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  lDdaxe» 
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Action  by  R.  Gordon  McNeil  against  the  Board  of  Supervisors  of 
the  County  of  Suffolk  and  others.  From  so  much  of  an  order  sus- 
taining a  demurrer  to  the  complaint  as  frivolous  as  permits  defend- 
ant to  answer,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

John  J.  Ctmneen  (William  W.  Niles,  on  the  brief),  for  appellant. 

George  H.  Furman,  for  respondents. 

JENKS,  J.  The  plaintiff  moved  for  judgment  in  that  the  defend- 
ants' demurrer  was  frivolous.  The  Special  Term  thereupon  made 
an  order  that  declared  the  demurrer  frivolous  and  ordered  judgment, 
with  costs  and  $10  costs  of  the  motion,  but  that  also  granted  leave 
to  the  defendant,  on  pajrment  of  $10  costs  of  this  motion,  to  serve 
an  answer  within  10  days.  The  plaintiff  appeals  from  the  part  of 
the  order  that  permits  an  answer.  Section  497  of  the  Code  of  Civil 
Procedure. 

When  a  demurrer  is  overruled  as  frivolous,  the  demurrant  as  a 
defendant  should  not  be  permitted  to  answer  in  course,  but  only  upon 
a  showing  to  the  reasonable  satisfaction  of  the  court  that  the  depiur- 
rer  was  interposed  in  good  faith  and  that  he  has  a  valid  defense.  See 
Patten  v.  Harris,  10  Wend.  624 ;  Miller  v.  Heath,  7  Cow.  101 ;  Fish- 
er V.  Gould,  81  N.  Y.  231;  Osgood  v.  Whittelsey,  20  How.  Prac. 
72 ;  Norwood  v.  Harris,  69  N.  C.  204.  It  does  not  appear  that  the 
defendants  even  attempted  to  thus  satisfy  the  court,  and  hence  to 
permit  this  order  to  stand  is  a  recognition  of  practice  which  is  avail- 
able for  mere  vexation  or  delay.  Doubtless  the  Special  Term,  upon 
due  and  diligent  application,  would  withhold  the  entry  of  judgment 
upon  the  frivolous  pleading  to  enable  the  pleader  to  satisfy  the  court 
that  he  should  be  permitted  to  answer  upon  proper  terms. 

The  order,  so  far  as  appealed  from,  is  reversed,  with  $10  costs  and 
disbursements,  without  prejudice  to  the  respondent  to  apply  for  leave 
to  answer.    All  concur. 


THACKE  V.  HERNSHEIM. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

1.  CoNTEACTS  (8  81 9*)— Failure  to  Complete— Reooveet  fob  Wonts  Done. 

The  general  rule  is  that,  where  one  who  hires  a  contractor  prevents  him 
from  completing  his  contract,  he  may  recover  for  the  work  already  done 
according  to  contract 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  88  1499,  IGOO;  Dec. 
Dig.  8  319.*] 

2.  Damages  (6  124*)  —  Mbasube  —  Bbeaoh  or  Cqih^act^Pbevention  or  Com- 

pletion. 

The  general  rule  Is  that  a  contractor,  prevented  from  completing  his 
contract,  and  entitled  to  recover  for  work  already  done  according  to  con- 
tract may  recover  the  full  contract  price,  less  the  cost  of  completing  the 
same. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  88  335,  336;  Dec 
Dig.  8  124.*] 

*For  other  cases  see  same  topic  ft  8  mxtmbsb  in  Dec.  A  Am.  Digs.  1907  to  dat«,  ft  R«p'r  Indexes 
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8.  JoiwT  Advezvtubes  (§  7*)— RiOHTfl  OF  Pabtiss  as  to  Thibd  Pbesons— Agency 
OF  One  fob  the  Otheb. 

Erither  <^  two  Joint  contractors  is  the  agent  of  the  other  In  the  prosecu- 
tion of  a  common  enterprise. 

[Ed.  Note. — ^For  other  cases,  see  Joint  Adventures,  Cent  Dig.  i  8 ;  Dec 
Dig.  §  ?.•] 

4.  J0I2TT  ADVE1TT0BE8  (§  8*)  —  AonOW  FOB  PBIOB  OF  WOBK  —  PaTMSIVT  TO  PABT- 
KEB  AS  DeFEKSE. 

Where  one  contracts  to  do  work  and  sues  for  the  price,  defendant  may 
prove  that  he  paid  defendant's  partner  in  the  undertaking ;  and  so,  where 
one  of  two  partners  sues  for  work  done  on  a  contract,  which  he  was  not 
allowed  by  defendant  to  complete,  payment  to  plaintiffs  partner  released 
defendant  from  liability  to  the  extent  of  the  amount  due  on  the  contract 
np  to  the  time  of  plaintifTs  dismissal. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Dec*  Dig.  f  8.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  John  C.  Thacke  against  Louis  Hemsheim.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Hansen  &  Zinsser,  for  appellant. 
Se3rmour  Mork,  for  respondent. 

GILDERSLEEVE,  P.  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant  for  damages  for  the  breach  of  two  contracts. 
One  of  said  contracts  is  for  work,  labor,  and  services  to  be  performed 
by  the  plaintiff  and  one  Carl  Gierth  in  doing  certain  iron  work  for  the 
defendant  for  the  stun  of  $360,  which  contract  is  in  writing.  The  oth- 
er contract  is  an  oral  one,  and  was  made  between  the  plaintiff  and  the 
defendant  for  iron  work  at  the  contract  price,  of  $60.  Plaintiff  per- 
formed a  certain  amount  of  work  imder  the  written  contract,  and  also 
$10  worth  of  work  under  the  oral  contract,  but  was  prevented  by  de- 
fendant from  completing  either  contract,  although  h6  claims  he  was 
ready  and  willing  to  complete  both. 

The  court,  by  its  decision  in  plaintiff's  favor,  presumably  found  that 
the  plaintiff  had  been  unreasonably  prevented  by  defendant  from  com- 
pleting the  two-  contracts,  and  he  had  not  actually  or  substantially  com- 
pleted either.  The  written  contract  was  completed  by  said  Gierth,  aft- 
er plaintiff  had  so  ceased  work  under  said  contract,  and  said  Gierrfi 
has  been  paid  the  contract  price  of  $360.  Plaintiff  claims,  however, 
that  the  value  of  the  work  done  by  him  imder  the  written  contract,  up 
to  the  time  he  was  stopped  by  defendant,  was  $176,  and  that  he  would 
have  earned  $75  more  if  he  had  completed  the  contract;  but  he  ap- 
parently concedes  that  only  $10  are  owing  on  the  oral  contract  He 
has  been  paid  $40,  either  by  defendant  or  Gierth,  and  he  claims  a  bal- 
ance of  $220,  which  sum  the  court  allowed  him.  The  general  rule  is 
that,  where  a  contractor  has  been  prevented  by  his  hirer  from  complet- 
ing his  contract,  he  may  recover  for  the  work  already  done  according 
to  the  contract  (Lossing  v.  Cushman,  123  App.  Div.  693,  108  N.  Y. 

*F«ir  eth«r  omm  m«  same  topic  ft  |  ititiibkb  in  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Supp.  368),  and  may  recover,  further,  the  full  contract  price,  less  the 
cost  of  completing  the  same  (Birnhak  v.  Hollender,  29  Misc.  Rep.  640, 
61  N.  Y.  Supp.  118). 

Upon  the  trial  the  defendant  contested  the  plaintiff's  claim  upon  the 
grounds:  (1)  That  both  contracts,  the  written  as  well  as  the  oral, 
were  entire  contracts,  and  therefore  the  plaintiff  had  to  perform  the 
work  before  he  was  entitled  to  anything,  and  that  the  plaintiff's  own 
testimony  showed  that  he  did  not  perform  either  of  the  contracts ;  (.2) 
that  the  defendant  was  justified  in  ordering  the  plaintiff  to  cease  work, 
because  he  did  not  provide  a  sufficient  number  of  men  to  do  the  work 
as  the  contract  required  him  to  do  it,  and  because  the  work  was  im- 
properly done,  and  the  defects  not  remedied  by  the  plaintiff;  (3)  that 
as  to  the  larger  contract,  the  work  was  completed,  after  the  plaintiff's 
abandonment,  by  his  associate  or  partner  in  this  venture,  Carl  Gierth, 
and  that  payment  to  said  Carl  Gierth  was  a  pa)rment  to  the  plain- 
tiff; (4)  that  plaintiff  was  not  damaged,  inasmuch  as  there  was  no 
profit  in  the  contracts,  and  that  he  had  been  paid  for  the  work  he 
had  actually  performed.  At  the  close  of  the  plaintiff's  case  the  de- 
fendant moved  to  dismiss  the  complaint  on  the  grounds  above  stat- 
ed, which  motion  was  denied,  and  an  exception  duly  taken.  At  the 
close  of  the  case  the  defendant  renewed  his  motion  to  dismiss  on 
said  grounds,  and  said  motion  was  again  denied,  and  an  exception 
taken. 

As  we  have  seen,  the  contract  under  which  the  plaintiff  claims 
$210  of  the  $220  for  which  he  sues  was  a  joint  venture  between 
plaintiff  and  Gierth,  and  was  completed  according  to  its  terms  by 
the  plaintiff's  partner  in  the  venture,  Carl  Gierth,  who  was  paid 
the  balance  of  the  contract  price.  Payment  to  Gierth  was  payment 
to  the  plaintiff,  Thacke,  at  least  to  the  extent  of  the  $175  claimed 
to  be  due  up  to  the  time  of  plaintiff's  dismissal,  and  the  defendant 
is  released  from  liability  to  the  plaintiff  at  least  to  that  amount.  It 
was  not  incumbent  upon  the  defendant  to  determine  how  much  was 
due  to  each  of  the  co-contractors,  who  were  partners  inter  sese,  and 
payment  to  one  was  pa)rment  to  the  other.  As  to  the  defendant, 
either  of  the  joint  contractors  was  the  agent  of  the  other  in  the  pros- 
ecution of  the  common  enterprise.  Stroher  v.  Elting,  97  N.  Y. 
102,  49  Am.  Rep.  615;  Leggett  v.  Hyde,  58  N.  Y.  272,  17  Am. 
Rep.  244.  It  is  a  common  rule  that  where  one  contracts  to  do  work, 
and  sues  for  the  price  thereof,  the  defendant  may  prove  that  the 
plaintiff  had  a  partner  in  the  undertaking  and  that  he  has  paid  that 
partner.  2  Parsons  on  Contracts  (9th  Ed.)  p.  765,  and  cases  there 
cited.  The  defendant,  by  his  payments  to  Gierth,  has  released  him- 
self from  liability  to  at  least  the  extent  of  the  amount  due  on  the 
written  contract  up  to  the  time  of  plaintiff's  dismissal. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.     All  concur. 
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ROSBNBLUM  ▼.  BLASER  et  al. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Biixfl  AWD  Notes  (§  370^)— Bona  Fide  Pubohasee. 

B.  had  a  lease  on  a  basement  for  a  caf6  and  restaurant,  the  lease  pro- 
hibiting the  lessor  from  renting  any  other  part  of  the  building  for  the 
sale  of  liquors,  and  K.  subsequently  leased  the  remainder  of  the  building 
and  an  adjoining  building;  and  B.  being  informed  that  a  formes  waiter 
was  to  be  the  occupant  of  the  adjoining  building,  which  was  being  con- 
nected with  the  building  in  which  B.  was  located  by  an  opening  through 
a  main  wall,  bought  off  the  possibility  of  his  former  waiter's  competition 
by  executing  notes  to  K.  It  did  not  appear  that  K.  knew  of  the  restriction 
In  B.'s  lease  as  to  renting  for  a  liquor  business,  nor  whether  the  premises 
adjacent  to  the  building  in  which  B.  was  located  were  more  closely  re- 
lated to  it  than  contiguous.  Held  that,  B.  being  conversant  with  all  the 
surroundings,  including  the  restriction  In  his  lease,  and  choosing  to  buy 
his  peace  rather  than  depend  upon  the  restriction  In  his  lease  to  keep 
away  competition,  his  notes  given  for  that  purpose  were  valid  obligations, 
even  in  K.'s  hands,  and  K.  gave  good  title  to  them  when  he  sold  them  for 
what  he  was  willing  to  take  and  his  purchaser  to  give,  for  a  valuable  con- 
sideration and  before  maturity,  though  the  purchaser  knew  nothing  of  B. 
and  omitted  to  Inquire. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Dec.  Dig.  §  370.^] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Max  Rosenblum  against  Frederick  Blascr,  impleaded. 
Judgment  for  defendant  Blaser,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Ar^ed  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Rogers  &  Rogers  (Gustavus  A.  Rogers  and  Saul  E.  Rogers,  of 
counsel),  for  appellant. 
Abr.  A.  Joseph,  for  respondent. 

MacLEAN,  J.  Upon  the  trial  counsel  for  the  plaintiff  introduced 
in  evidence  the  two  notes  upon  which  this  action  was  brought,  prac- 
tically without  opposition;  the  signatures  of  Blaser,  the  maker,  and 
Keller,  the  indorser,  being  undisputed,  and  the  protest  being  admitted 
in  the  answer.  Had  he  rested  thereupon  and  upon  the  attendant  pre- 
sumptions, that  the  plaintiff  was  holder  of  the  paper  in  due  course- 
that  is,  since  before  maturity — ^without  notice  of  any  infirmity  in 
the  instruments  or  of  defects  in  the  title  of  the  persons  negotiating 
them,  in  good  faith  and  for  value  (any  consideration  sufficient  to  sup- 
port a  simple  contract),  and  that  every  person  whose  signature  ap- 
peared thereon  was  party  thereto  for  value,  the  trial  might  have  been 
brief,  to  much  saving  of  costs  to  the  public  and  to  his  client.  He 
chose,  however,  to  put  upon  the  stand  the  plaintiff,  who  testified  that 
he  had  received  the  papers  from  Keller,  the  payee  and  indorser ;  that 
at  the  same  time  he  had  gotten  five  other  notes  of  the  same  style, 
falling  due  on  different  dates,  for  $100  each,  seven  in  all,  amounting 
at  their  face  to  $700,  for  $620 ;  and,  upon  cross-examination,  that  he 

*Fbr  otber  eaios  im  same  topic  A  8  numbkr  in  Dec.  A  Am.  Digi.  1907  to  date.  A  Rep'r  Indexee 

Digitized  by ' 


/Google 


220  115  NBW  TOBK  SUPPLEMENT.  (Sup.  Ct, 

did  not  know  Blaser,  knew  nothing  of  him,  had  never  seen  him,  was 
ignorant  of  his  financial  condition  and  of  his  business,  or  where  he 
kept,  and  that  he  for  five  years  had  had  dealings  with  Keller,  with 
whom  he  was  friendly  in  a  business  way. 

Omission  to  inquire  about  or  communicate  with  Blaser  or  concern- 
ing the  consideration  moving  to  him,  and  the  purchase  of  the  notes 
for  less  than  their  face  value,  blazed  an  opening  for  Blaser's  counsel 
to  introduce  pages  and  pages  of  testimony  under  cover  of  dicta  in 
the  opinion  in  Bank  of  Canajoharie  v*  Diefendorf,  123  N.  Y.  191,  25 
N.  E.  402,  10  L.  R.  A.  676,  written  by  a  zealous  judge,  once  a  notable 
advocate,  whose  homily  of  piping  phrases  in  11  solid  pages,  upon  a 
promissory  note  case,  if  taken  literally,  rather  than  regarded  as  bad 
law  made  by  a  hard  case,  would  long  since  in  this  state  have  dwarfed 
dealings  in  negotiable  instruments  and  put  an  end  to  the  commercially 
useful  and  reputable  business  of  note  brokers.  Be  the  worthiness 
what  it  may  of  that  opinion  (concurred  in  by  the  full  bench  of  the 
time),  the  facts  presently  in  question  contrasted  in  epitome  with  the 
circumstances  of  Farmer  Diefendorf's  trade  and  the  dealing  of  the 
bank  with  his  beguiler  ("coming  redhanded  from  the  perpetration  of 
his  fraud")  take  this  case  out  of  the  sentimental  observations  referred 
to,  fortified  with  extracts,  foreign,  federal,  and  domestic,  and  quo- 
tations out  of  hornbooks  from  home  and  abroad,  and  show  without 
citation  of  cases  that  in  a  commercial  community,  respecting  the  law 
merchant,  the  judgment  herein  should  have  been  against  the  maker  as 
well  as  against  the  indorser. 

Blaser,  the  successful  defendant,  was  not  a  rustic  in  a  rural  coun- 
ty, but  a  practical  man,  keeping,  and  who  long  had  kept,  a  cafe  and 
restaurant  in  the  basement  of  the  old  Prescott  House,  the  "building 
known  as  Nos.  629  to  633  Broadway,"  at  the  northwest  corner  of 
Spring  street.  Of  the.  premises  he  occupied  he  had  taken  a  new 
lease  for  five  years  from  May,  1907,  containing  the  clause : 

"The  lessor  agrees  not  to  rent  any  other  part  of  said  buHdlng  for  the  sale  of 
liquors." 

On  January  1,  1908,  his  codefendant,  Keller,  a  real  estate  operator, 
became  lessee  of  the  entire  premises  Nos.  629-533  Broadway,  and  al- 
so of  those  known  as  Nos.  96  and  97  Spring  street,  next  west  of  the 
Broadway  premises.  All  these  parcels  of  realty  belonged  to  one  per- 
son, and  were  demised  in  one  lease  to  Keller,  who,  setting  abotit  to 
cut  a  passage  from  Broadway  through  a  main  wall  to  a  store  in  No. 
97  Spring  street,  had  to  buy  out  the  lease  of  its  occupant,  a  tailor, 
with  a  bonus  of  $1,000.  The  tailor,  hearing  that  a  former  waiter  of 
Blaser  was  to  have  the  store  he  occupied,  told  this  to  Blaser,  for 
whom  he  made  clothes,  and  of  whose  cafe  he  was  a  patron,  aiid  set 
Blaser  negotiating  with  Keller  to  buying  off  the  possibility  of  his 
former  waiter's  competition.  He  offered  $500,  and  then  $60  a  month. 
Keller  would  not  take  less  than  $1,000.  Finally  Blaser  agreed  to  give 
him  the  sum,  and  paid  it  in  ten  notes,  of  which  he  paid  three,  let 
the  fourth  go  to  protest,  and  defaulted  on  the  fifth.  Incidentally  the 
tailor  adjusted  himself  to  the  alterations  and  kept  his  shop^  eke  his 
bonus. 
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Whether  the  premises  known  by  the  Broadway  numbers  and  the 
premises  known  by  the  Spring  street  numbers  were  more  related  than 
contiguous  does  not  clearly  appear;  nor  does  it  appear  that  Keller, 
though  he  took  the  rent,  ever  knew  of  the  restriction  in  Blaser's  lease 
of  the  basement  in  Broadway,  for  the  lease  was  not  assigned  to  him. 
Of  all  these,  however,  and  of  other  circumstances  and  conditions, 
Blaser  must  have  known,  and  so  made  up  his  own  mind  whether  he 
had  any  valid  excuse  for  keeping  his  former  waiter  out  of  business 
in  competition  with  himself,  or  whether  it  were  cheaper  to  buy  his 
peace.  Upon  this  record,  the  notes  Blaser  gave  were  valid  obliga- 
tions in  the  hands  even  of  Keller,  and  he  gave  good  title  to  them  when 
he  sold  them  for  what  he  was  willing  to  take  and  Rosenblum  to  give, 
for  a  valuable  consideration  and  before  maturity.  The  judgment 
should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs  in  the  result. 

DAYTON,  J.  (concurring).  The  fact  that  plaintiff  bought  the  notes 
before  maturity  without  notice  of  any  daimed  objection  to  their  va- 
lidity, and  the  further  fact  that  No.  97  Spring  street  remained  in  pos- 
session of  Cohen,  the  tailor,  which  facts  were  undisputed,  required 
the  trial  court  to  give  judgment  against  the  maker  of  the  notes. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


SCHWARTZ  ▼.  SMOKR 
(Sapreme  Court,  AppeUate  Term.    March  5.  1900.) 
fi4Ln  d  848*)— Aonoir  ros  Pbiob— Countebclatu  . 

Where  the  seller  of  a  buslnefls  violated  his  agreement  not  to  engage  In 
that  bnsinesB  in  that  locality,  foredoeed  the  chattel  mortgage  given  by  the 
buyer,  and  resold  the  goods  and  property,  and  by  the  aid  of  the  buyer's 
attorney  obtained  from  the  buyer  a  release,  signed  in  blank  or  not  un- 
derstood, and  the  discontinuance  of  a  suit  to  rescind  the  sale  and  to  re- 
strain the  foreclosure,  the  buyer,  when  sued  by  the  seller  on  notes  for  the 
price,  could  counterclaim  for  the  money  paid. 

(EXL  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  if  973-086 ;  Dec  Dig. 
|34&«] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Adolph  Schwartz  against  Annie  Smoke.  From  a  Judg- 
ment for  defendant  on  her  counterclaim,  and  from  an  order  denying 
a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  plaintiflF  appeals, 
AfiSrmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Charles  L.  Hoffman  (Henry  A.  Friedman,  of  counsel),  for  appellant. 
Ehrich  &  Wheeler  (Manfred  W.  Ehrich  and  Ernest  E.  Wheeler,  of 
counsel),  for  respondent. 
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PER  CURIAM.  Plaintiff  sued  to  recover  upon  26  out  of  36  prom- 
issory notes  given  in  payment  for  a  business  sold  by  plaintiff  to  de- 
fendant; the  latter  claiming,  as  part  consideration,  that  plaintiff 
agreed  not  to  engage  in  business  within  a  certain  locality  for  six 
months.  Defendant  paid  about  $1,400,  and  refused  payment  of  the 
notes  sued  on  upon  the  ground  that  plaintiff  had  engaged  in  business 
in  violation  of  his  agreement.  Plaintiff  thereupon  foreclosed  a  chattel 
mortgage  given  by  defendant  upon  the  property  sold,  and  subsequently 
resold  the  business  and  chattels  for  $1,000.  Defendant  counterclaim- 
ed  for  the  money  paid  by  her,  and  the  jury  found  in  her  favor  in  the 
sum  of  $1,609.25,  a  verdict  fully  justified  by  the  evidence,  which  re- 
veals a  shocking  betrayal  of  defendant's  confidence  in  the  plaintiff, 
who  was  aided  by  an  attorney  of  this  court  whom  defendant  retain- 
ed and  paid,  and  who,  nevertheless,  acting  for  plaintiff,  obtained  from 
defendant  a  release  signed  in  blank  or  not  understood  by  defendant,  as 
well  as  a  discontinuance  of  an  action  brought  by  defendant  against 
plaintiff  in  this  court  for  a  rescission  of  the  sale  and  an  injunction  re- 
straining the  foreclosure  of  the  chattel  mortgage.  This  record  should 
be  presented  to  the  Appellate  Division  for  its  consideration  regarding 
the  conduct  of  said  attorney. 

Judgment  affirmed,  with  costs. 


NATIONAL  PARK  BANK  OP  NEW  YORK  v.  WEST  SIDE  BANK. 
(Supreme  Court,  AppeHate  Term.    March  5,  1909.) 

1.  Witnesses  (§  268*)— Cross -Examination. 

In  an  action  by  one  bank  against  another  to  recover  money  paid  on  a 
check,  plaintiff  claiming  that  the  payee's  Indorsement  had  been  forged,  and 
defendant  claiming  that  the  Indorsement  was  made  by  one  W.  and  ratified 
by  the  payee,  a  witness  of  defendant  testified  to  conversations  with  the 
payee's  president  about  the  check  and  others  Indorsed  by  the  payee,  and 
that  the  conversations  were  subsequent  to  the  time  when  plaintiff  claimed 
the  check  In  suit  to  be  a  forgery.  The  payee's  president,  on  cross-eram- 
ination  by  defendant,  admitted  a  conversation  with  witness.  Held^  that 
It  was  error  to  exclude  questions  whether  during  the  conversation  the  sub^ 
ject  of  the  indorsement  of  the  checks  drawn  to  his  company's  order  was 
discussed,  whether  he  had  stated  that  he  had  an  employ^  named  W.  who 
had  left  his  employ,  and  as  to  what  conversation  he  had  with  witness  at 
that  time ;  the  questions  being  proper  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  S  941 ;  Dec  Dig.  | 

26a*j 

2.  Witnesses  (§  830*)— CBEDiBiLrrr  or  Witness— Oboss- Examination. 

The  payee's  president  having  admitted  a  conversation  with  defendant's 
witness,  and  having  testified  that  neither  he  nor  his  company  had  author- 
ized  any  one  to  Indorse  the  check,  questions  asked  him  on  cross-examina- 
tion as  to  what  the  president  stated  to  him  at  that  time  in  reference  to  W., 
as  to  what  he  stated  in  reference  to  the  subject  of  indorsements  on  the 
check,  whether  he  had  not  stated  something  in  regard  to  having  received 
the  proceeds  of  checks,  indorsements  upon  which  had  not  been  authorized 
when  they  were  made,  and,  if  so,  what  his  statement  was,  and  what  he 
said  as  to  the  Indorsement  of  the  check  in  suit  and  other  checks  which  had 
gone  through  defendant's  bank,  were  improperly  excluded;  they  calling 
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for  declarations  against  Interest  and  going  to  the  credibility  of  the  payee's 
president  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  1106-1108; 
Dec.  Dig.  §  330.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  National  Park  Bank  of  New  York  against  the  West 
Side  Bank.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant' appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Deyo  &  Bauerdorf  (Robert  C.  Beatty  and  Frederic  A.  Burlingame, 
of  counsel^,  for  appellant. 
Louis  F.  Doyle,  for  respondent. 

DAYTON,  J.  By  the  stipulation  on  the  trial  the  issue  was  limited 
to  the  indorsement  on  the  check  which  was  the  subject  of  the  action. 
The  plaintiff  claimed  the  indorsement  of  the  payee  was  forged.  The 
defendant  alleged  that  the  indorsement  of  the  payee  was  made  by  one 
Wentzel  and  ratified  by  the  payee.  The  check  was  drawn  payable  to 
the  order  of  J.  E.  Manix  Co.    It  was  indorsed: 

"Pay  to  the  order  of  J.  Hoegerl, 

"J.  E.  Manix  Co., 

**J.  E.  Manix,  Pres. 
"Joe  Hoegerl." 

On  the  trial  Manix  swore  that  he  was  the  president  of  the  J.  E. 
Manix  Company,  that  he  had  not  indorsed  the  check,  that  neither  he 
nor  J.  E.  Manix  Company  had  ever  authorized  any  one  to  indorse 
the  check,  and  that  J.  E.  Manix  Company  never  received  the  pro- 
ceeds or  any  money  or  property  on  account  of  the  check.  On  cross- 
examination  he  was  asked  if  he  did  not  know  as  a  matter  of  fact  that 
Wentzel  wrote  the  words  "Pay  to  the  order  of  Joseph  Hoegerl,"  and 
if  Wentzel  was  in  his  employ  at  the  time  of  the  alleged  forgery. 
These  questions  were  excluded.  Westervelt,  an  employe  of  defend- 
ant, testified  that  he  had  had  conversations  with  J.  E.  Manix  about 
this  check,  and  others  indorsed  by  J.  E.  Manix  Company  which  had 
gone  through  defendant's  bank,  and  that  these  conversations  were 
had  subsequent  to  the  time  when  plaintiff  claimed  the  check  in  suit  to 
be  a  forgery;  that  he  (Westervelt)  had  never  had  any  conversations 
with  Manix  prior  to  that  time.  Manix  admitted  a  conversation,  and 
he  was  asked  if  during  that  conversation  the  subject  of  the  indorsement 
of  the  checks  drawn  to  his  order  was  discussed.  Manix  was  also 
asked  if  he  had  stated  that  he  had  an  employe  named  Wentzel  who 
had  left  his  employ.  He  was  asked  what  conversation  he  had  with 
Westervelt  at  that  time.  All  these  questions  were  excluded  on  plain- 
tiff's exception.  Westervelt  was  then  asked  what  Manix  stated  to  him 
in  reference  to  Wentzel  in  the  admitted  conversation,  what  Manix  said 
in  reference  to  the  subject  of  indorsements  on  the  check,  if  Manix 
had  not  stated  something  in  regard  to  having  received  the  proceeds 
of  checks,  indorsements  upon  which  had  not  been  authorized  when 
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they  were  made,  what,  if  anything,  he  did  say  on  the  subject,  and  on 
the  subject  of  the  indorsement  of  this  and  other  checks  which  had  gone 
through  defendant's  bank.  All  these  questions  were  excluded  on 
plaintiff's  objection. 

It  will  be  seen  that  defendant  was  thus  prevented  from  offering 
testimony  of  its  own  witness  as  to  declarations  made  by  plaintiff  in 
an  admitted  conversation,  which  declarations,  if  so  made,  were  against 
interest  and  went  to  the  question  of  Matiix's  credibility;  and,  fur- 
ther, defendant  was  prevented  from  properly  cross-examining  Manix 
as  to  what  actually  was  said  at  this  admitted  conversation.  These 
questions  were  material  and  important;  and  it  may  well  be  that,  had 
they  been  allowed,  the  case  would  have  presented  conflicts  of  fact 
which  would  have  made  the  direction  of  a  verdict  impossible  and  com- 
pelled a  submission  to  the  jury.  The  fact  that  defendant  failed  to 
request  a  submission  to  the  jury  is  unimportant.  He  was  so  limited 
on  cross-examination  and  by  the  improper  exclusion  of  evidence  that 
such  a  request  would  have  been  futile. 

I  think  the  rulings  above  referred  to  constitute  reversible  error,  and 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs.    MacLEAN,  J.,  taking  no  part 


TUCKER  v.  BROOKLYN  HEIGHTS  R.  CO. 
(Supreme  Court,  Appellate  Diyislon,  Second  Department    March  5>  1909.) 

1.  Appeal  and  Ebbob  (f  866*)— Review— Dibboted  Vebdict. 

On  appeal  from  a  judgment  directing  a  verdict  for  defendant,  plaintiff 
Is  entitled  to  tbe  most  favorable  view  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  3475; 
Dec.  Dig.  $  866.*] 

2.  Cabbiebs  (f  300*)  —  Pabsengebs  —  Stbeet  Cab  Coillidino  with  Vehioub  — 

DOCTBI^E  OF  PABAMOUNT  RiGHTB. 

In  an  action  for  injuries  to  a  street  car  passenger  resulting  from  a  col- 
lision with  a  wagon,  in  which  there  was  evidence  of  the  motorman's  n^* 
ligence  in  looking  ahead  only  on  the  track  on  which  he  was  running,  and 
in  not  seeing  that  the  wagon  was  in  a  dangerous  position,  the  doctrine  of 
paramount  right  to  the  use  of  the  street  was  of  no  importance,  as  it  was 
the  duty  of  the  carrier  to  surrender  any  such  right  to  protect  the  pas- 
senger. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  |  1211  •  Dec  Dig. 
I  800.*] 

3.  Cabbiebs  (§  320*)— Ihjuby  to  Pabsengebs— Question  fob  Jubt. 

In  an  action  for  injuries  to  a  street  car  passenger,  whether  the  motor- 
man  used  due  care  to  avoid  colliding  with  a  wagon,  which  he  could  have 
seen  was  in  a  dangerous  position,  held,  under  the  evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |  1323;  Dec.  Dig. 
I  320.*'] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by   Rosemary  Tucker,   an  infant,  by  guardian  ad   Htem^ 
against  the  Brooklyn  Heights  Railroad  Company,  for  personal  inju- 
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rics.    From  a  judgment  for  the  defendant  on  a  directed  verdict, 
plaintiff  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Henry  M.  Dater  (George  F.  Elliott,  on  the  brief),  for  appellant. 
D.  A.  Marsh,  for  respondent. 

WOODWARD,  J.  The  learned  court  at  the  trial  directed  a  ver- 
dict for  the  defendant,  and  under  the  well-established  rule  the  plain- 
tiff is  entitled  to  the  most  favorable  view  of  the  evidence  on  this 
appeal.  There  is  evidence  in  this  case  which,  in  our  judgment,  should 
have  been  submitted  to  the  jury.  The  plaintiff  was  a  passenger  upon 
one  of  defendant's  cars  on  the  7th  day  of  August,  1905.  The  car  was 
running  along  South  Fourth  street  upon  the  defendant's  double- 
track  line.  Coming  in  the  opposite  direction,  in  plain  view  for  a 
distance  of  200  feet,  was  a  heavy  brewery  truck.  The  street  was 
narrow,  and  the  truck  was  in  the  opposite  track.  It  was  followed 
by  another  car  of  the  defendant,  and  the  motorman  of  that  car  was 
ringing  his  gong  for  the  right  of  way.  With  these  conditions  in 
front  of  him  the  motorman  appears  to  have  paid  no  attention,  ex- 
cept to  keep  his  eyes  upon  the  track  upon  which  he  was  running, 
and  the  driver  of  the  truck,  apparently  in  response  to  the  demand 
of  the  car  behind  him,  turned  in  upon  the  track  upon  which  the 
car  on  which  the  plaintiff  was  a  passenger  was  running,  and  the 
pole  of  his  wagon  collided  with  the  front  of  the  car,  throwing  the 
plaintiff  out  of  the  car  and  producing  pains  in  her  abdomen,  head- 
aches, and  a  nervous  shock,  confining  her  to  her  bed  for  some  little 
time.  While  the  testimony  of  the  plaintiff's  witnesses  is  perhaps  in- 
exact, we  believe  it  is  capable  of  the  construction  that  the  truck 
was  from  100  to  200  feet  away  when  it  turned  upon  the  track  where 
the  accident  occurred,  and  the  defendant's  own  witnesses  place  the 
distance  at  from  10  to  30  feet,  and  if  the  distance  was  30  feet  or 
roore,  under  the'  circumstances,  it  was  for  the  jury  to  say  wheth- 
er the  defendant's  motorman  was  exercising  that  degree  of  care  which 
tbe  defendant  owed  to  a  passenger. 

The  respondent  lays  stress  upon  the  fact  that  the  accident  occur- 
red in  the  middle  of  a  block,  where  the  car  had  the  paramount  right ; 
but  the  doctrine  of  paramount  right  has  very  little  relation  to  a  sit- 
uation of  this  kind.  It  is  important  as  between  parties  using  the 
highway.  It  would  be  important  in  determining  the  question  of  neg- 
ligence between  the  truck  driver  and  the  motorman ;  but  it  can  have 
only  the  most  incidental  bearing  upon  the  question  of  the  defendant's 
du^  toward  its  passengers.  The  car  is  in  the  exclusive  control  of 
the  defendant,  and  it  owes  the  duty  of  exercising  due  care  to  avoid 
injury  to  its  passengers,  and  if  this  requires  the  surrender  of  its 
rights,  as  against  another  vehicle  in  the  highway,  then  it  is  its  duty 
to  surrender  that  right.  The  plaintiff  showed  a  situation  where  the 
rootorman  was  imdcr  obligations,  in  the  discharge  of  his  duty  to  the 
passengers,  to  exercise  a  high  degree  of  care  in  the  operation  of  the 
car;  and  it  was  for  the  jury,  under  proper  instructions,  to  say  wheth- 
115N.Y.S.— 15  ^  , 
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er  that  care  had  been  exercised.  These  questions  were  properly  rais- 
ed by  the  plaintiff,  and,  having  waived  none  of  her  rights,  the  judg- 
ment appealed  from  should  be  reversed. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event    All  concur. 


AUERBACH  v.  liAMCHICK. 
(Supreme  Court,  Appellate  Term.    March  5,  1909.) 

Trial  (t  2*)-~Tbial  of  Cases  Tooetheb. 

PlaiDti£F  having  brought  two  actions  against  the  same  defendant  (m  the 
same  written  guaranty,  It  was  error  for  the  trial  court  to  dispose  of  both 
cases  on  the  evidence  taken  in  one,  In  the  absence  of  any  stipulation  that 
both  cases  should  be  tried  together,  or  that  the  one  tried  should  govern 
the  dicqposal  of  the  other,  or  that  the  evidence  taken  should  be  considered 
as  taken  in  both  cases. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§3-5;  Dec  Dig.  §  2.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Actions  by  Jacob  Auerbach  against  Jacob  Lamchick.  From  judg- 
ments for  defendant,  plaintiff  appealed.  Judgments  reversed,  and 
new  trial  Ardered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

Philip  Ordover,  for  appellant. 
Steindler  &  Houston,  for  respondent. 

PER  CURIAM.  Each  action  was  brought  on  the  same  date  to 
recover  upon  defendant's  written  guarantee,  addressed  to  plaintiff, 
dated  April  3,  1906,  as  follows: 

"I  hereby  guarantee  for  M.  Sandler  to  the  amount  of  $100  for  one  year  for 
goods  which  you  may  sell  from  April  3,  1906,  to  April  3,  1997." 

Plaintiff's  bills  of  particulars  were  filed  in  each  case.  The  record 
does  not  contain  a  stipulation  that  both  cases  be  tried  as  one,  or  that 
the  one  tried  should  dispose  of  the  other,  nor  does  it  disclose  that 
the  evidence  taken  related  to  or  should  be  applied  to  both  cases.  At 
the  close  of  the  testimony  the  following  colloquy  took  place. 

"Plaintiffs  Ck)unsel:  I  would  ask  to  have  this  second  case  adjourned,  for 
the  reason  that  I  have  been  really  taken  by  surprise  by  their  d^ense. 

*'The  Court:    They  have  offered  a  good  defense. 

"Defendant's  Counsel:  I  object  to  the  adjournment  of  the  case. 

"The  Court:  ♦  •  •  I  think  both  cases  should  be  disposed  of  to-day.  I 
will  consider  a  motion  to  dismiss  in  both  of  them.*' 

On  the  settlement  of  the  case  on  appeal  there  was  a  further  col- 
loquy as  follows: 

"Tlie  Court:  At  the  time  the  above  case  was  tried  there  was  also  tried  an 
action  in  which  Jacob  Atierbach  was  plaintiff  and  Jacob  Lamchick  was  defend- 
ant, and  that  the  opinion  of  the  court  was  that  both  cases  were  to  be  deter- 
mined on  the  evidence  offered  in  one  case." 

•For  oUior  eases  Mstame  topie  k  9  nuiibsb  in  Dec.  ft  Am.  Diss.  1907  to  date,  A  Rep'r  Indexes 

Digitized  by  VjOOQIC 


Sup.Ct.)  I*TKCH  V.  LTON8.  227 

To  which  plaintiff's  counsel  excepted. 

"PlalntilTa  Ctounsel:  "Your  honor  will  certify  to  the  fact  that  no  testimony 
was  taken  in  the  second  case. 

"The  Court:  I  wUl  leave  that  to  the  record.  I  wiU  not  interfere  with  the 
record.    I  want  the  appeal  decided  on  its  merits.*' 

This  disposition  cannot  be  approved  as  proper  practice.  The  trial 
court  held  as  matter  of  law  that  the  guarantor  could  not  be  held  for 
goods  sold  to  a  copartnership.  It  cannot  be  said  with  accuracy  wheth- 
er this  rule  should  be  applied  to  the  action  in  which  no  testimony  was 
taken,  and  if  he  was  right  in  applying  the  principle  to  the  action  tried 
his  decision  should  have  been  a  nonsuit  for  failure  of  proof  of  cause 
of  action.  Section  248,  subd.  4,  Municipal  Court  Act  (Laws  1902/ 
p.  1561,  c.  680). 

The  evidence  in  the  action  tried  indicates,  but  not  precisely,  that 
plaintiff  sued  the  firm  of  Sandler  &  Son  and  recovered  judgment.  If 
that  was  so,  as  to  the  sales  in  question  here  the  defendant  would 
not  be  liable.  Be  that  as  it  may,  plaintiff,  if  he  so  desires,  is  entitled 
to  a  trial  and  determination  of  each  action,  and  the  orderly  admin- 
istration of  justice  requires  a  reversal  of  both  these  judgments. 

Judgments  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


LYNCH  et  al.  v.  LYONS. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  Bills  and  Notes  (8  490^)— Actions— Bubden  of  Pboof. 

While  the  burden  of  proof  upon  the  main  issue  in  an  action  on  a  note 
remains  on  plaintilTa,  the  bur^n  of  establishing  a  plea  of  payment  is  on 
defendant 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  if  1695-1G87 ; 
Dec.  Dig.  S  499.*] 

2.  Gun  (§  47*)— Pbesumption. 

The  law  does  not  presume  a  gift    . 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  fi  81 ;  Dec.  Dig.  |  47.*] 

3.  Payment  (§  68*)— Evidence— Pbesttmption— Pre-existing  Debt. 

Payments  are  presumed  to  be  on  account  of  pre-existing  debts  without 
a  showing  that  there  were  no  other  dealings  between  the  parties. 
[Ed.  Note. — For  other  cases,  see  Payment  Cent  Dig.  S  195 ;  Dec.  Dig.  i 

68.*] 

4.  Payment  (§  75*)— Pbesumption— Evidence  to  Ovebcome. 

Slight  evidence  is  sufficient  to  overcome  the  presumption  that  a  pre- 
existing debt  was  settled  by  a  payment. 
[HI.  Note. — For  other  cases,  see  Payment,  Dec.  Dig.  §  75.*] 

5. -Executobs  and  Administbators  (§  221*)  — Claims  Against  Estate  — Ac- 
tions—Evidenoe. 

In  an  action  against  an  administrator  on  notes  of  decedent,  where  the 
defense  was  that  decedent  had  paid  the  notes,  evidence  held  sufficient  to 
support  a  judgment  against  the  administrator. 

I  Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec.  Dig. 
1221.*]  

*For  other  cases  see  lame  topic  A  8  nxtmbbr  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  IiKfeietf 
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d.  Wxixs  (fli  714*)— Rights  or  Legatees— Satisfaction  or  Debt  bt  Iaoaot. 

The  mere  giving  of  a  legacy  does  not  indicate  testator's  intention  that 
it  should  be  in  satisfaction,  pro  tanto  or  otiierwlse,  of  a  debt  dae  testator 
from  the  legatee. 

[Ed.  Note.— For  other  cases,  see  Wlll8»  Cent  Dig.  ||  1698-1703 ;  Dea  Dig. 
I  714.*] 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  Annie  Lynch  and  another  against  John  D.  Lyons,  admin- 
istrator of  Andrew  Donnelly,  Jr.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

Henry  W.  Smith,  for  appellant. 

William  McCauley,  for  respondents. 

JENKS,  J.  The  defendant  appeals  from  a  judgment  in  favor  of 
the  plaintiffs  in  an  action  upon  two  promissory  notes,  tried  before  the 
court  without  a  jury.  The  action  is  by  the  assignees  of  the  executors 
of  the  payee  against  the  administrator  of  the  maker.  The  maker  and 
the  payee  were  Donnelly,  Jr.,  and  Donnelly,  Sr.,  son  and  father,  who 
had  been  in  business  together,  but  who  separated  in  1898,  when  Don- 
nelly, Jr.,  went  elsewhere  because. of  failing  health.  The  plaintiffs 
produced  and  read  the  notes  in  evidence,  dated  August  27,  1900,  and 
October  30,  1900,  respectively,  each  for  $500,  at  six  months  and  one 
year,  respectively ;  each  purporting  to  be  for  value  received,  and  the 
latter  expressly  bearing  interest.  The  plaintiffs  also  proved  by  a 
grandson  of  Donnelly,  Sr.,  that  there  was  a  safe  in  the  house  of  Don- 
nelly, Sr.,  in  charge  of  the  witness,  who  held  the  combination  of  the 
lock  thereto ;  that  Donnelly,  Jr.,  had  known  the  combination,  but  had 
forgotten  it ;  that  in  June,  1903,  the  witness  unlocked  the  safe  at  the 
request  of  Donnelly,  Jr.,  in  order  that  the  latter  might  look  over  cer- 
tain fire  insurance  policies;  that  while  examining  certain  papers  in 
an  unlocked  wooden  box  of  the  safe  Donnelly,  Jr.,  came  across  these 
notes,  whereupon  Donnelly,  Jr.,  said  to  his  sisters,  who  were  standing 
by,  "You  are  very  careless  with  these  notes ;  you  ought  to  take  better 
care  of  them ;"  and  that  Donnelly,  Jr.,  then  took  them  and  placed  them 
in  a  little  iron  box  of  the  safe  designed  for  cash,  above  the  wooden 
box.    The  defense  was  payment. 

While  the  burden  of  proof  upon  the  main  issue  remained  on  the 
plaintiffs  throughout  the  trial,  the  burden  of  establishing  that  defense 
was  upon  the  defendant.  See  Conkling  v.  Weatherwax,  181  N.  Y. 
258,  73  N.  E.  1028,  per  CuUen,  C.  J.;  Lerche  v.  Brasher,  104  N.  Y. 
160,  10  N.  E.  68.  This  distinction  as  to  the  burden  of  proof  is  point- 
ed out  generally,  per  Gray,  J.,  in  Doheny  v.  Lacy,  168  N.  Y.  220,  61 
N.  E.  255.  To  establish  payment,  the  plaintiffs  offered  in  evidence 
livo  paid  checks,  each  for  $500,  drawn  by  Donnelly,  Jr.,  to  Donnelly, 
Sr.,  bearing  date  November  22,  1901,  and  June  9,  1902,  respectively. 
There  is  no  evidence  of  the  purpose  of  these  checks.  The  checks  are 
not  dated  so  as  to  meet  the  notes  when  they  fell  due,  for  the  first  note 

•For  oUier  cues  a—  nm«  topio  k  |  vumbmb  in  Dec.  ft  Am.  Digs.  1907  to  dAto,  ft  Rep'r  tndex« 
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fell  due  on  February  27,  1901,  and  the  second  on  October  30,  1901. 
The  defendant,  however,  invokes  the  presumption  that  those  payments 
were  on  account  of  the  existing  debt.  See  Lawson  on  Presumptive 
Evidence,  p.  344.  There  is  respectable  authority  that  the  defendant 
could  not  rdy  on  such  presumption,  without  further  showing  that 
there  were  no  other  dealings  between  the  parties  upon  which  such 
payments  might  have  been  made  (Somervail  v.  Gillies,  31  Wis.  152), 
for  the  reason  that  the  rule  otherwise  requires  the  aid  of  the  presiunp- 
tion  that  there  were  no  dealings,  and  presumption  cannot  rest  on 
presumption.  But  the  rule  seems  otherwise  in  this  state.  Matter  of 
Callister,  153  N.  Y.  308,  47  N.  E.  268,  60  Am.  St.  Rep.  620;  De 
Freest  v.  Bloomingdale,  5  Denio,  304 ;  Sperry  v.  Miller,  16  N.  Y.  414 ; 
Lake  v.  Tyson,  6  N.  Y.  462;  Duguid  v.  Ogilvie,  3  E.  D.  Smith,  627. 
The  law  does  not  presume  a  gift  (Grey  v.  Grey,  47  N.  Y.  652;  Nay 
v.  Curley,  113  N.  Y.  678,. 21  N.  E.  698.  And  there  was  no  presump- 
tion that  there  were  other  business  dealings  between  these  parties. 

But  the  plaintiffs  then  went  forward  with  proof  to  show  that  Don- 
nelly, Sr.,  had  sold  certain  realty  in  the  place  where  Donnelly,  Jr., 
lived,  to  Mrs.  Loderhose  for  $2,000  in  June,  1900,  which  she  was  to 
pay  in  installments,  with  interest,  within  three  years,  and  that  she 
made  such  payments  within  that  time  by  checks  drawn  in  favor  of 
Donnelly,  Jr.,  who  always  receipted  therefor  in  the  name  of  Donnelly, 
Sr.  These  diecks  were  made  June  3,  1902,  $646;  December,  1908, 
$515 ;  December  1, 1902,  $530 ;  June  1, 1903,  $15.  While  the  amounts 
received  were  in  excess  of  $600,  a  receipt  of  November  22,  1901,  is 
for  $500  principal  and  $60  interest,  and  is  of  the  date  of  one  of  the 
said  $600  checks  from  Donnelly,  Jr.,  to  Donnelly,  Sr.  A  receipt  of 
June  3,  1901,  is  for  $500  principal  and  $45  interest,  and  the  other 
check  from  I>onnelly,  Jr.,  to  Donnelly,  Sr.,  is  for  $500,  dated  June  9, 
1901.  Aside  from  the  interest,  these  two  payments  to  Donnelly,  Jr., 
for  Donnelly,  Sr.,  are  identical  with  the  amounts  of  the  two  checks 
and  are  closely  related  as  to  time.  Assuming,  then,  that  there  was  "a 
shifting  of  the  weight  of  evidence"  on  the  issue  of  payment,  perforce 
of  the  presumption,  the  plaintiffs  thus  went  forward  to  show  these 
other  business  dealings  between  the  parties  which  might  naturally  in- 
volve the  giving  of  these  two  checks,  and  at  the  close  of  the  case  they 
had  sustained  the  burden  of  proof  upon  the  whole  issue  to  the  extent 
of  a  showing  of  possession  of  valid  notes,  for  valuable  consideration, 
uncanceled  and  unpaid,  coupled  with  proof  of  the  dealings  of  Don- 
nelly, Jr.,  with  the  notes  when  they  were  found  by  him  in  the  safe  two 
years  after  his  making  of  the  $500  checks  on  which  the  defense  of  pay- 
ment rests.  In  Somervail  v.  Gillies,  supra,  Dixon,  C.  J.,  says  that 
such  presumption  of  payment  is  met  and  overcome  by  the  presumpti<Mi 
arising  upon  possession  by  the  payee  of  the  uncanceled  ahd  unex- 
tinguished note.  Abbott,  in  his  Trial  Evidencie,  says  that  slight  evi- 
dence is  sufficient  to  show  that  the  demand  in  suit  was  not  settled  by 
the  payment. 

It  is  insisted  that  the  evidence  of  the  plaintiflfs  is  not  of  the  degree 
of  proof  required  of  claims  against  the  estates  of  the  dead,  within  the 
rule  of  Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  683,  and 
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Matter  of  Marcellus,  165  N.  Y.  70,  68  N.  E.  796;  but  I  think  that  it 
IS  sufficient,  even  within  that  rule.  Further,  I  see  no  reason  why  the 
plaintiffs  cannot  invoke  the  same  rule  as  to  the  standard  of  proof  as 
against  the  defendant  in  his  defense  of  payment,  inasmuch  as  the  rea- 
son therefor  obtains.  If  this  is  so,  then  they  contended  upon  the  same 
plane.  The  proof  of  the  mere  legacy  of  $100  was  not  proof  of  an  ex- 
tinguishment, pro  tanto  or  otherwise.  Smith  v.  Murray,  1  Dem.  Sur. 
34,  and  authorities  cited. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


LUTZ  et  al.  v.  KALMUS  et  aL 
(Supreme  Court,  Appellate  Term.    March  0,  1909.) 

1.  BaNKBUPTCT  (8  426*)— DiSCHABQB— EeSENTIALS^ 

In  order  that  a  bankrupt  may  be  discharged  from  his  debts,  he  most 
prove  that  the  debt  had  been  duly  scheduled  or  that  the  creditor  had 
notice  or  actual  Imowledge  of  the  bankruptcy  proceeding. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  8  776 ;  Dec  Dig. 

2.  Pabtnership  (8  219*)— Action— Sebvice— Judgment. 

Service  of  process  on  one  member  of  a  firm  is  sufficient  to  authorize 
Judgment  against  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent.  Dig.  88  436,  437; 
Dec.  Dig.  8  219.*] 

3.  Bankbuptoy  (8  31^)— Schedules— Dissolved  Pabtnership. 

Where,  after  the  recovery  of  a  judgment  against  a  bankrupt,  plalntifC 
firm  was  dissolved  by  the  death  of  the  senior  member,  the  scheduling  of 
the  debt  under  the  name  of  the  firm  recovering  the  judgment  did  not  in* 
validate  the  schedules. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  88  28»  29;  Dih:. 
Dig.  8  31.*] 

4.  Bankbttptcy  (8  31^)— Schedules— Residence  of  Cbbdito&. 

Bankr.  Act  July  1,  1S98,  c  541,  8  7,  subd.  8,  80  Stat  048  (U.  S.  Comp. 
St  1001,  p.  3425),  requires  a  bankrupt  to  prepare,  make  oath  to,  and  file 
in  court  a  schedule  of  his  property  and  a  list  of  his  creditors,  showinj.T 
their  residence,  If  known,  and,  if  unknown,  to  state  the  fact  Held,  that 
where  a  bankrupt  positively  stated  in  his  schedule  that  the  residence  of 
plaintiff,  a  judgment  creditor,  was  unknown,  and  it  appeared  that  he  had 
made  a  reasonable  effort  to  ascertain  plaintiff's  residence,  and  that  there 
was  no  fraud,  the  requirements  of  the  act  were  fully  complied  with. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  88  28,  29;  Dec. 
Dig.  8  31.*'1 

5.  Bankeuptcy  (8  31^)— Schedules— Cbeditob's  Residence— Diligence. 

A  question  of  diligence  in  ascertaining  the  correct  residence  of  a  credit- 
or of  a  bankrupt  enters  into  the  question  as  to  whether  the  debt  has  been 
properly  scheduled  only  so  far  as  it  affects  the  good  faith  of  the  debtor's 
statement  in  the  schedule  that  such  residence  is  unknown. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  88  28,  29 ;  Dec. 
Dig.  8  31.^] 

6.  Bankruptcy  (§  419*)— Schedules— Validity— Attack. 

Where -a  bankr  upt*a  schedules  were  fair  on  their  face  and  in  accordance 
with  the  requirements  of  the  bankruptcy  act,  their  validity  could  not  be 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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tried  on  affidavits  on  a  motion  In  an  Inferior  conrt  to  cancel  a  Judgment 
against  the  bankrupt  after  his  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankraptcy,  Oent  Dig.  ^  847 ;  Dec.  Dig 
I  419.*] 

MacLean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  Lutz  and  another  against  Philip  Kalmus  and  an- 
other. From  an  order  of  the  City  Court  granting  the  motion  of  de- 
fendant Kalmus  to  cancel  a  judgment  in  favor  of  plaintiflFs,  they  ap- 
peal.   AflBrmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
DAYTON,  JJ. 

David  J.  Gladstone,  for  appellants. 

Isaac  V.  Schavrien,  for  respondent  Kalmus. 

GILDERSLEEVE,  P.  J.  On  November  12, 1891,  John  and  Charles 
F.  Lutz,  of  this  city,  recovered  a  judgment  against  Philip  Kalmus  and 
Charles  Myers,  copartners.  In  1898  John  Lutz  died,  leaving  Charles 
the  sole  surviving  plaintiff  and  creditor.  In  February,  1906,  Kalmus 
was  adjudged  a  bankrupt,  and  was  thereafter  duly  discharged  as  such 
on  May  21st  of  that  year.  In  December,  1908,  Kalmus  obtained  an 
order  to  show  cause  why  the  judgment  should  not  be  canceled  and 
discharged  of  record,  and  the  appellant  herein  opposed  such  motion. 
The  motion  was  granted,  and  from  the  order  made  the  judgment  cred- 
itor appeals. 

The  debtor  scheduled  the  plaintiff's  claim  as  follows: 
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The  grounds  urged  by  the  appellant  for  the  reversal  of  the  order  are, 
in  substance,  that  the  debt  was  not  properly  scheduled  and  that  the 
debtor  did  not  use  due  diligence  in  ascertaining  the  address  of  the  judg- 
ment creditor  when  he  scheduled  the  debt.  No  fraud  by  way  of  as- 
sertion or  concealment  is  asserted  or  claimed  by  the  plaintiff. 

One  of  two  essentials  are  necessary  to  be  shown  by  a'  bankrupt  be- 
fore he  can  be  discharged  from  his  debt,  namely,  proof  that  the  debt 
has  been  properly  scheduled  or  that  the  creditor  had  notice  or  actual 
knowledge  of  the  proceeding.  Graber  v.  Gault,  103  App.  Div.  511, 
93  N.  Y.  Supp.  76.  The  plaintiflFs,  at  the  time  the  judgment  was 
obtained,  were  silk  merchants  doing  business  under  the  name  of  John 
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LvLtz  &  Son,  and  the  judgment  debtors  were  Kalmus  &  Myers,  co- 
partners. That  Charles  F.  Lutz  was  the  sole  surviving  partner  was 
not  apparent  when  the  schedule  was  made,  and  there  is  not  the  slight- 
est evidence  that  the  debtor  knew  that  Charles  F.  Lutz,  the  present 
creditor,  was  the  "Son"  in  the  firm,  as  it  is  testified  to  by  the  debtor 
that  no  personal  service  of  any  process  or  complaint  or  any  order  in 
the  action  was  ever  served  on  him.  Service  on  Myers  alone  was  sufii- 
cient  to  authorize  the  judgment  to  be  entered  against  the  firm.  The 
scheduling  of  the  debt  under  the  name  of  John  Lutz  &  Son  was,  there- 
fore, proper  and  did  not  invalidate  the  schedule-  Wheeler  v.  Em- 
meluth,  58  Hun,  369,  12  N.  Y.  Supp.  68,  affirmed  125  N.  Y.  760,  27 
N.  E.  408.  The  bankruptcy  act  (Act  July  1,  1898,  c  641,  §  7,  30  Stat. 
548  [U.  S.  Comp.  St.  1901,  p.  3425])  provides  that: 

"The  plaintiff  must  *  *  *  (8)  prepare  and  make  oath  to  and  file  in  court 
•  •  •  with  the  petition  •  •  •  a  schedule  of  his  property  •  •  •  and 
a  list  of  his  creditors,  showing  their  residences,  If  known,  and,  if  unknown, 
that  fact  to  be  stated.*' 

In  the  schedule  filed  by  the  debtor  herein,  there  is  the  positive  state- 
ment that  the  residence  of  the  judgment  creditor  is  unknown.  The 
provision  of  the  bankruptcy  act  is  therefore  fully  complied  with.  The 
added  statement,  in  the  schedule,  regarding  the  creditor's  business 
address,  is  of  no  consequence,  was  not  essential,  and  does  not  affect 
the  sufficiency  of  the  schedule  in  any  way  whaterer.  It  was  neither 
the  giving  of  a  wrong  residence  address,  nor  an  attempt  to  give  a 
right  residence  address,  and  those  added  words  cannot  deprive  the 
debtor  of  the  benefit  of  the  act.  The  cases  cited  by  the  appellant  are 
not  in  point.  They  are  cases  similar  to  that  of  Sutherland  v.  Lasher, 
41  Misc.  Rep.  249,  84  N.  Y.  Supp.  56,  where,  instead  of  stating  that 
the  address  was  "unknown"  an  indefinite  or  wrong  address  had  been 
given.  In  the  case  at  bar  no  attempt  is  made  to  give  the  residence. 
It  is  plainly  stated  to  be  unknown.  The  addition  of  a  former  location 
of  the  creditor's  business,  even  if  afterwards  ascertained  to  be  er- 
roneous, is  of  no  moment.  In  the  case  of  In  re  Mollner,  75  App. 
Div.  441,  78  N.  Y.  Supp.  281,  Mr.  Justice  Patterson,  writing  for  the 
Appellate  Division,  says: 

"Where  a  bankmpt,  in  a  schedule  filed  by  him  in  the  bankruptcy  proceed- 
ings, states  that  a  certain  Judgment  creditor's  address  is  unknown,  the  fact 
that  it  subsequently  appears  that  the  bankrupt  caUed  at  such  judgment  cred- 
itor's house  over  two  years  prior  to  the  institution  of  the  bankruptcy  proceed- 
ing will  not  render  ihe  discharge  in  bankruptcy  ineffectual  to  bar  the  judg- 
ment creditor's  claim,  in  the  absence  of  evidence  that  the  statement  in  the 
schedule  that  the  judgment  creditor's  address  was  unknown  to  the  bankrupt 
was  fraudulently  inserted,  or  that  at  the  time  the  petition  In  bankruptcy  was 
filed  the  bankrupt  knew  that  the  judgment  creditor  stUl  lived  in  the  house  at 
which  he  had  called." 

This  case  was  cited  with  approval  in  Lent  v.  Farnsworth,  94  App. 
Div.  99,  87  N.  Y.  Supp.  1112,  and  the  Lent  Case  was  affirmed  by  the 
Court  of  Appeals.  180  N.  Y.  503,  72  N.  E.  1144.  It  would  appear, 
therefore,  that  the  plaintiff's  claim  was  properly  scheduled. 

The  question  of  diligence  in  ascertaining  the  correct  residence  of 
the  creditor  can  enter  into  the  case  only  in  so  far  as  it  affects  the  good 
faith  of  the  debtor's  statement  in  the  schedule  that  such  residence  was 
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"unknown.**  Of  course,  a  debtor  cannot  schedule  the  residences  of 
his  creditors  as  unknown  if  their  residences  are  known  to  him,  and 
undoubtedly  he  must  make  a  reasonable  effort  to  ascertain  the  resi- 
dence of  a  creditor,  if  such  address  is  unknown.  Whether  or  not  the 
debtor,  in  the  case  at  bar,  used  due  diligence  in  ascertaining  his  cred- 
itor's address,  was  purely  a  question  of  fact  for  the  determination  of 
the  lower  court,  upon  all  the  evidence  presented  to  it,  and  unless  this 
court  is  prepared  to  overthrow  a  long-established  and  well-known  rule 
of  law,  the  statements  in  the  afiSdavits  submitted  on  the  part  of  the 
debtor  must  be  taken  as  true,  and  the  decision  of  the  lower  court 
thereon  should  not  be  disturbed.  It  must  be  borne  in  mind  that  the 
judgment  was  rendered  some  16  years  prior  to  the  time  the  schedule 
was  filed.  The  debtor  swears  in  his  affidavit,  used  upon  the  motion, 
that  at  the  time  he  prepared  the  schedules  in  bankruptcy  he  made 
inquiry  among  divers  silk  merchants  in  this  city  for  the  residence  or 
business  address  of  the  plaintiff's  firm  and  could  gain  no  information. 
The  City  Directory  also  failed  to  disclose  such  address.  He  went  to 
the  place  where  the  plaintiffs  were  formerly  engaged  in  business,  and 
made  inquiries  of  the  janitor  and  other  people  located  in  said  build- 
ing, without  result.  Search  was  also  made  in  the  Telephone  Direc- 
tory, but  he  was  unable  ta  find  plaintiff's  name  therein.  One  Root 
testifies  that  he  searched  the  City  and  Telephone  Directories,  and  took 
therefrom  the  name,  and  mailed  to  each  "Lutz"  appearing  therein,  in 
a  postpaid  wrapper,  a  letter  asking  if  the  party  was  a  member  of  the 
firm  of  John  Lutz  &  Son,  silk  merchants,  and,  if  so,  to  so  inform  the 
writer,  but  that  no  answers  were  received.  Root  also  called  upon  the 
attorney  who  appeared  for  and  obtained  the  judgment  for  John  Lutz 
&  Son,  and  was  informed  by  him  that  he  could  not  give  the  address 
of  the  plaintiff.  This  last  statement  is  denied  by  said  attorney ;  but  a 
reading  of  his  affidavit  shows  that,  while  he  swears  he  "did  not  state 
to  Root  that  he  did  not  know  the  address  of  the  firm  of  John  Lutz  & 
Son,  but  that  John  Lutz  was  dead,"  he  also  says : 

^That  as  to  Charles  F.  Lutz  he  had  retired  from  business,  and  that  his  ad- 
dress was  in  the  directory  and  could  be  easily  ascertained.  That  the  address 
in  the  directory  In  1905  and  1906  was  251  West  Ninety-Second  street." 

Whether  or  not  this  last-quoted  statement  was  made  to  Root  does 
not  definitely  appear ;  but  upon  this  disputed  question  the  court  below 
had  a  right  to,  and  did,  find  that  the  statements  of  the  debtor  and  Root 
were  true,  and  there  is  no  reason  for  holding  otherwise.  It  is  clear, 
therefore,  that  the  debt  was  properly  scheduled,  and  the  court  below 
was  fully  justified,  from  the  evidence,  in  holding  that  the  debtor  had 
in  good  faith  and  with  due  diligence  endeavored  to  ascertain  the  resi- 
dence of  the  creditor,  and  was  fully  warranted  in  scheduling  his  ad- 
dress as  unknown. 

It  is  urged  with  much  force  by  the  respondent,  and  his  position 
seems  to  be  well-founded  and  supported  by  authority,  that  the  suf- 
ficiency and  validity  of  a  schedule  in  bankruptcy,  which  on  its  face 
is  fair  and  in  accordance  with  the  provisions  of  the  bankruptcy  act, 
cannot  be  attacked  in  this  manner,  and  the  issue  of  its  sufficiency  and 
validity  tried  by  affidavits.    A  careful  examination  of  that  line  of 
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cases  similar  to  Westheimer  v.  Howard,  47  Misc.  Rep.  145,  93  N.  Y. 
Supp.  518,  Weidenfeld  v.  TilHnghast,  54  Misc.  Rep.  90,  104  N.  Y. 
Supp.  712,  and  Haack  v.  Theise,  61  Misc.  Rep.  3,  99  N.  Y.  Supp.  905, 
wherein  the  sufficiency  of  a  schedule  in  bankruptcy  had  been  ques- 
tioned, will  show  that  the  debt  was  so  improperly  scheduled  as  to  be 
substantially  an  entire  noncompliance  with  the  act,  thus  in  fact  being 
equivalent  to  no  scheduling  at  all.  In  such  cases  the  courts  have 
properly  held  that  the  debtor  was  not  discharged.  On  the  other  hand, 
in  the  MoUner  Case,  supra,  the  court  said: 

"It  is  nowhere  directly  alleged  by  Moore,  nor  is  tliere  any  proof  to  show, 
that  the  statement  that  his  address  was  unknown  to  MoUner  was  fraudu- 
lently inserted  in  the  petition  or  schedule  in  -bankruptcy.  It  is  doubtful,  under 
such  circumstances,  whether  the  discharge  can  be  attacked  collaterally  in  this 
proceeding." 

This  case  has  not  only  never  been  reversed,  although  so  claimed  to 
be  in  appellant's  brief,  but  was  cited  with  approval  in  Lent  v.  Fams- 
worth,  supra,  and  the  Lent  Case,  as  before  stated,  was  aflSrmed  by 
the  Court  of  Appeals.  In  the  Lent  Case  the  court  went  farther  and 
said: 

"Two  facts  are  important.  There  is  no  claim  of  fraud;  no  pret«ise  that 
the  defendant  was  seeking  to  evade  the  giying  of  the  notice.  The  notice  in 
fact  was  not  mailed  by  him,  but  under  the  direction  of  the  referee  in  bank- 
ruptcy, and  in  compliance  with  an  order  of  the  United  States  District  Court 
which  had  charge  of  the  proceeding.  The  evidence  shows  without  dispute  that 
the  bankrupt  had  no  assets  to  distribute,  and  conseqiuently  no  injury  has  re- 
sulted to  Mrs.  Lent  or  any  one  from  the  omission  to  receive  the  notice.  Had 
the  defendant  stated  in  his  schedule  that  the  residence  of  the  Judgment  cred- 
itor was  unknown  to  him,  without  question  his  discharge  could  not  be  success- 
fully assailed.  •  •  •  Again,  It  is  to  be  remembered  that  the  appUcation  is 
not  made  to  open  the  decree  in  the  proceeding  itself.  If  there  was  any  fraud 
or  wrongdoing  charged,  or  any  injustice  perpetrated,  the  court  granting  the 
decree  could  set  it  aside  at  the  instance  of  the  party  wronged.  This  order, 
however,  although  on  the  defensive,  in  effect  is  a  collateral  attack  on  the  Judg- 
ment of  that  court." 

It  may  also  be  observed  that  in  the  Lent  Case,  as  in  this,  the  op- 
position "is  based  wholly  upon  the  naked  fact  that  the  notice  served 
was  inadequate."  It  would  seem,  therefore,  that,  when  a  debt  has 
once  been  prima  facie  properly  scheduled,  the  only  attack  which  can 
be  made,  for  want  of  good  faith  or  fraud  on  the  part  of  the  debtor 
in  making  it,  must  be  made  directly  and  not  collaterally,  and  not  by 
way  of  affidavits  on  a  motion  in  an  inferio*'  court. 

The  case  of  Columbia  Rank  v.  Birkett,  174  N.  Y.  112,  66  N.  E. 
652,  102  Am.  St.  Rep.  478,  has  no  application  to  the  facts  here.  In 
that  case  the  claim  had  been  transferred  to  the  plaintiflf  before  the 
commencement  of  the  bankruptcy  proceeding.  The  bankrupt  had  ac- 
tual knowledge  of  the  fact  that  the  plaintiff  was  then  the  owner  and 
holder  of  the  same.  The  creditor  had  no  knowledge  or  notice  of  the 
proceeding,  and  no  attempt  whatever  was  made  to  serve  any  notice 
upon  him.  It  was  a  palpable  evasion  of  the  requirement  of  the  act, 
and  the  court  in  its  opinion  held  substantial  rights  of  the  plaintiff 
were  affected  by  the  action  taken. 
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The  case  at  bar  falls  within  the  Lent  Case  for  another  reason. 
There  the  court  said : 

'*Not  every  omission  or  error  will  make  insolvent  proceedings  void.  If  hon- 
estly prosecuted,  tlie  inclination  and  duty  of  the  court  will  be  to  disregard  er- 
rors that  have  not  caused  Injury." 

And  again : 

*'It  is  not  alone  for  the  benefit  of  the  bankrupt,  but  to  secure  an  equitable 
distribution  of  his  assets  among  his  creditors.*' 

In  the  case  at  bar  it  was  undisputed  and  shown  by  proof  that  there 
was  no  dividend  declared  to  any  creditor,  and  that  the  debtor  was 
without  assets  of  any  kind.  The  creditor  now  seeks  to  obtain  after- 
acquired  property  upon  a  judgment  against  which  the  statutory  pre- 
sumption of  payment  has  nearly  run,  and  asks  the  court  to  lend  its 
aid  in  an  attempt  to  collect  the  same,  and  to  practically  set  aside 
bankruptcy  proceedings,  instituted  and  carried  on  in  perfect  good  faith, 
and  thus  deprive  the  debtor  of  the  benefits  of  a  statute  which  was  in- 
tended to  permit  honest  debtors  to  again  resume  business  relations 
with  the  world  and  by  industry  add  to  the  wealth  of  the  land. 

Order  affirmed,  with  $10  costs  and  disbursements. 

DAYTON,  J.  (concurring).  Assuming,  as  we  must  from  the  bank- 
ruptcy records,  that  the  notice  was  properly  mailed,  the  erroneous  ad- 
dress "Spring  and  Mercer  street"  is  immaterial,  for  the  reason  that  the 
postal  service  is  such  that  it  would  have  been  delivered  at  Grand  and 
Mercer  streets.  It  may  therefore  be  assumed  presumptively  that  it 
was  so  delivered. 

The  order  should  be  affirmed,  with  costs. 

MacLEAN,  J.  (dissenting).  Praying  for  an  order  discharging  and 
canceling  a  judgment,  vacating  a  writ  of  execution,  and  canceling  a 
notice  of  levy  filed  December  16, 1908,  affecting  premises  No.  354  Wil- 
lis avenue,  borough  of  the  Bronx,  the  respondent  deposed  December 
18, 1908,  that  on  May  21,  1906,  he  had  been  adjudicated  a  bankrupt  on 
his  voluntary  petition  filed  February  6,  1906,  and  so  discharged  from 
the  payment  of  his  debts  and  liabilities,  including  the  judgment  men- 
tioned above  for  $285.56,  recovered  and  docketed  November  12,  1891, 
against  himself  and  one  Charles  Myers,  his  partner,  by  the  above- 
named  plaintiffs.  That  the  formal  adjudication  in  bankruptcy  be  ef- 
ficient for  the  discharge  of  a  debtor  provable  against  an  estate,  it  is, 
among  other  things,  requisite  that  the  debt  be  properly  scheduled  and 
that  the  individual  creditor  have  proper  notice  or  actual  knowledge  of 
the  proceedings  in  time  to  prove  his  claim  and  enjoy  the  opportunities 
by  the  act  provided  for  creditors,  such  as  participation  in  the  selection 
of  a  trustee  and  examination  of  the  bankrupt.  That  is  important,  too, 
so  that  other  creditors  have  proper  prima  facie  advertisement  respect- 
ing the  intending  bankrupt's  estate  and  of  the  claimants  against  it.  In 
the  schedule  verified  by  Kalmus  were  inserted  as  the  name  of  his  cred- 
itor, "John  Lutz  &  Son  ;*'  as  the  residence,  "Residence  unknown,  busi- 
ness unknown,  last  at  northwest  corner  of  Spring  and  Mercer  streets, 
borough  of  Manhattan,  now  out  of  business ;"   and  as  the  nature  and 
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consideration  of  the  debt,  "Merchandise,  as  a  partner  of  Charles  F. 
Myers,  sued,  but  no  judgment  entered." 

In  these  three  items  are  misstatements  and  suppression  of  facts  suf- 
ficient to  invalidate  the  claim  of  Kalmus  that  the  judgment  of  the 
plaintiffs  against  him  was  included  in  the  formal  discharge  from  all 
debts  provable  against  his  estate.  As  he  himself  deposes  in  his  affida- 
vit for  present  relief,  he  recollects  the  purchase  from  the  firm  of  Lutz 
&  Son  of  silk  to  the  amount  of  about  $240 ;  also  that  he  was  sued  a 
considerable  time  thereafter  for  such  sum,  and  had  no  knowledge,  rec- 
ollection, or  belief  of  any  further  procedure  until  advised  by  his  pres- 
ent attorney,  when  an  examination  disclosed  that  a  judgment  was  en- 
tered against  him  and  his  partner  November  12,  1891,  for  $285.  If 
the  names  of  the  members  of  the  firm  individually  recited  as  parties 
plaintiff,  in  the  action  he  recalled  was  brought  against  him,  had  escap- 
ed his  memory,  he  might  have  looked  through  his  own  papers  or  ask- 
ed them  from  his  attorney  of  the  time.  Both  failing,  he  should  have 
searched  the  record,  constructive  notice  to  all  the  world,  eke  to  him- 
self. Missing  the  name  of  Lutz,  the  father,  from  the  directory  did  not 
excuse  him  from  learning  and  looking  for  the  name  of  Lutz,  the  son, 
whose  address  the  directory  gave.  Showing  none  of  such  inquiries,  he 
is  not  to  be  credited  by  the  credulous  with  the  exercise  of  the  dili- 
gence to  which  he  was  bounden.  Were  anything  else  wanting  to  im- 
peach his  discharge,  the  business  address  given  by  him  as  that  of  his 
creditor  firm  .was  misleading,  purposely  or  otherwise,  to  all  concerned, 
particularly  to  the  clerk  of  the  referee  in  bankruptcy,  who  sent  out  the 
notices  to  the  addresses  designated  in  the  schedule.  Charles  F.  Lutz, 
the  surviving  creditor,  deposes  that  the  firm  never  had  its  office  at  the 
place  set  down  in  the  schedule,  and  the  debtor  now  deposes  that  he 
looked  for  the  firm  at  the  last  place  he  knew  they  were,  viz..  Spring 
and  Mercer,  as  he  then  thought,  and  inquired  of  the  janitor  and  other 
persons  fruitlessly,  but  now  recollects  it  was  Grand  and  Mercer.  The 
facts  appearing  make  mock  of  the  bare  assertions  of  diligence  on  his 
part  and  of  the  inquiries  of  his  attorney.  No  intending  bankrupt  may 
justify  himself  by  professions  of  good  faith,  but  only  by  good  works 
conforming  to  the  statute.  If  by  misbelief  and  mistaken  faith  he  have 
misled  himself  to  the  disadvantage  of  the  estate  of  his  creditor  deceas- 
ed and  to  that  of  his  creditor  living,  he  may  not  shift  the  consequences 
to  them  and  from  himself. 

The  order  appealed  from  should  be  reversed,  with  costs  to  the  ap- 
pellants* 


PEOPLE  v.  LORIS. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  WITZVB88ES  (t  855*)— lupsACHicENT— Reputation— GoMPETBNXjr  of  Iicpsagh- 
INQ  Witness— **Neiguboiuiood." 

TtLe  term  ''neighborhood,"  in  the  rule  that  a  person  called  to  impeach 
the  reputation  of  a  witness  must  reside  in  the  neighborhood  of  the  residence 
of  the  witness,  comprises  the  natural  radius  of  repute,  and  includes  the 

*For  oUier  cases  see  same  topic  ft  |  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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territory  wherein  one  resides,  moves,  circulates,  does  bnslness,  and  has 
Intercourse  with  his  fellows;  and  It  Is  not  confined  to  the  same  village, 
town,  or  city,  and  a  person  residing  in  a  town  less  than  14  miles  distant 
from  a  town  in  the  same  connty  In  which  a  witness  resides  may  testify 
as  to  the  reputation  pf  the  witness,  especially  where  he  does  business  in 
the  latter  town. 
[Ed.  Note. — For  other  cases,  see  Witnesses,  Dec.  Dig.  t  355.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4773-4775.] 

1  Gbiminal  Lia.w  (§  304*)— E>viDENCK— Judicial  Notice— Location  of  Cities. 
The  court  may  take  Judicial  notice  that  towns  are  adjoining  towns  in 
the  same  county. 

[Bd.  Note. — F6r  other  cases,  see  Criminal  Law,  Cent  Dig.  t  705;  Dea 
Dig.  §  301.*] 

3.  Witnesses  (t  355*)— Iupeaobkent— Pboof  or  Reputation. 

The  court  will  not  permit  a  stranger  to  testify  as  to  the  general  reputa- 
tion of  a  witness,  based  on  inquiry ;  but  otherwise  It  will  not  determine  by 
preliminary  inquiry  whether  the  impeaching  witness  has  sufficient  knowl- 
edge of  the  fact  to  enable  him  to  testify,  but  will  leave  the  value  of  the 
testimony  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Dec.  Dig.  t  355.*] 

i.  Gbiuinai.  Law  (S  1168*)— Habuless  E}bbob— B^tidence— Admissibilitt. 

Where  it  does  not  appear  that  a  witness,  rejected  as  incompetent,  knew 
or  could  testify  to  the  matter  under  inquiir,  no  exception  to  the  rejection 
lies. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Dec  Dig.  t  1168.*] 

5.  Cbiminal  Law  (J  555*)— Evidence— Weight. 

The  testimony  of  a  private  detective,  employed  to  procure  evidence  of 
illegal  sales  of  liquor,  must  be  received  with  great  caution  and  distrust, 
though  he  is  not  an  accomplice,  nor  an  odious  witness,  whose  testimony  is 
to  be  disregarded. 

[Ed.  Not& — EV)r  other  cases,  see  Criminal  Law,  Dec  Dig.  t  555.*] 

<L  WrrNEssEs  (§  369*)- Interest— Evidenob— Admissibilitt. 

Though  a  private  detective,  employed  to  procure  evidence  of  crime,  tes- 
tified that  he  was  fully  paid,  and  was  not  to  receive  any  further  compensa- 
tion contingent  on  a  conviction,  accused  was  entitled  to  prove  the  amount 
of  the  compensation,  together  with  the  time  of  payment,  as  bearing  on  the 
eagerness  of  the  detective  to  show  that  his  work  was  successfully  done, 
together  with  the  fact  that  the  time  of  payment  might  indicate  that  his 
compensation  was  contingent 

[Ed  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  1 1187 ;  Dec  Dig. 
t  869.*] 

Appeal  from  Suffolk  County  Court. 

Joseph  Loris  was  convicted  of  selling  intoxicating  liquors  without 
a  license,  and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  JENKS,  and  MILLER,  JJ. 

Martin  T.  Manton,  for  appellant. 

George  H.  Furman,  for  the  People, 

JENKS,  J.  The  defendant  appeals  from  a  judgment  of  the  county 
court  that  convicts  him  of  the  crime  of  selling  intoxicating  liquor  with- 
out a  license.  Mr.  Sawyer,  the  private  detective  and  decoy  in  the  case, 
called  by  the  people,  was  the  sole  witness  to  the  act  of  sale.  The  de- 
fendant's witness,  Mr.  Sweezey,  who  testified  that  he  resided  in  River- 

Vor  other  omm  •—  nme  topic  ft  |  xariiBSB  In  Doc.  ft  Am.  Digs.  1907  to  dato.  ft  Rop'r  Indozoa 
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head,  and  that  from  his  boyhcx)d  up  he  had  known  Mr.  Sawyer,  was 
asked  whether  he  knew  Mr.  Sawyer's  general  reputation  for  truth  and 
veracity  in  the  community  in  which  he  lived ;  but  an  objection  to  the 
question  was  sustained,  under  exception,  on  the  ground  that  it  appear- 
ed from  the  evidence  of  Mr.  Sawyer  that  he  had  not  resided  in  River- 
head  for  16  years,  and  that  he  did  not  show  acquaintance  with  the 
speech  of  people  in  Southampton  (Mr.  Sawyer's  place  of  residence), 
or  show  that  he  had  been  a  resident  thereof.  This  witness  then  testi- 
fied that  he  was  a  merchant,  and  that  he  did  business  in  Southampton, 
where  he  went  once  or  twice  a  month.  Thereupon  he  was  asked,  "Do 
you  know  the  general  reputation  of  William  Sawyer  in  the  commun- 
ity in  which  he  lives?**  But  an  objection  thereto,  on  the  grounds  of 
irrelevancy, -incompetency,  and  immateriality,  was  sustained  under  ex- 
ception. I  think  that  this  ruling  was  error.  The  question  was  entire- 
ly proper  in  itself.  Carlson  v.  Winterson,  147  N.  Y.  656,  42  N.  E. 
347. 

And  the  circumstance  that  the  witness  did  not  reside  in  Southamp- 
ton did  not  make  him  incompetent.  It  is  declared  by  an  eminent  writ- 
er upon  Evidence  that  ordinarily  the  witness  who  speaks  to  reputa- 
tion should  be  of  the  same  "neighborhood."  Greenleaf  on  Evidence 
(15th  Ed.)  451,  and  cases  cited.  But  the  term  thus  used  comprises  the 
natural  radius  of  repute.  It  is  not  confined  necessarily  to  the  same 
hamlet,  village,  town,  or  city.  Blackstone  says  that  jurors  must  be 
"of  the  visne  or  neighborhood,  which  is  interpreted  to  be  the  county 
where  the  fact  is  committed."  4  Com.  350,  quoted  in  People  v.  Pow- 
ell, 87  Cal.  348,  25  Pac.  481,  11  L.  R.  A.  75,  cited  in  "Words  and 
Phrases  Judicially  Defined."  And  other  cases  are  likewise  cited  which 
show  the  elasticity  of  the  term  as  comprising  the  territory  wherein  th^ 
person  in  question  resides,  moves,  circulates,  does  business,  and  has  in- 
tercourse with  his  fellows.  State  v.  Henderson,  29  W.  Va.  147,  1  S. 
E.  225 ;  Peters  v.  Bourneau,  22  111.  App.  177.  In  Chess  v.  Chess,  1 
Pen.  &  W.  (Pa.)  32,  21  Am.  Dec.  450,  a  county  was  thus  included.  In 
Hadjo  V.  Gooden,  13  Ala.  718,  the  witness  lived  12  miles  distant.  In 
Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec.  422,  the  distance  was  20 
miles.  In  State  v.  McLaughlin,  149  Mo.  19,  50  S.  W.  315,  it  was  5 
miles.  In  Wallis  v.  White,  58  Wis.  26,  15  N.  W.  767,  the  respective 
residences  were  in  diflferent  wards  of  the  same  city.  Some  of  these  cases 
are  cited  by  another  eminent  writer  on  Evidence.  Burr- Jones,  Ev.  (2d 
Ed.)  1097.  The  court  could  take  judicial  notice  that  Riverhead  and 
Southampton  are  adjoining  towns  of  the  same  county,  less  than  14 
miles  apart.  Chamberlayne*s  Best  on  Evidence  (International  Ed.)  p. 
255,  and  cases  there  cited.  And,  moreover,  there  was  evidence  that 
the  witness  did  business  in  the  town  of  residence. 

The  rule  is  that  the  court  will  not  permit  a  stranger  sent  out  by  the 
adverse  party  to  testify  as  to  the  result  of  his  inquiry ;  ",but  otherwise 
the  court  will  not  undertake  to  determine  by  preliminary  inquiry 
whether  the  impeaching  witness  had  sufficient  knowledge  of  the  fact 
to  enable  him  to  testify,  but  will  leave  the  value  of  his  testimony  to  be 
determined  by  the  jury."  Greenleaf,  Ev.  p.  610,  citing  Bates  v.  Barber, 
4  Cush.  (Mass.)  107.    Of  course,  if  it  did  not  appear  that  the  witness 
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knew  or  could  testify  to  the  matter  under  inquiry,  no  exception  to  his 
rejection  would  lie.  Bates  v.  Barber,  supra ;  Greenleaf ,  supra.  Burr- 
Jones  on  Evidence,  supra,  says : 

"It  is  not  a  condition  to  the  competency  of  the  impeaching  witness  that  he 
should  reside  in  the  same  neighborhood.*' 

The  evidence  sought  was  not  cumulative ;  indeed,  the  learned  court 
charged  the  jury  that  there  was  no  testimony  that  tended  to  impeach 
Mr.  Sawyer.  As  the  fact  of  the  sale  virtually  rested  upon  the  testi- 
mony of  Mr.  Sawyer,  the  importance  of  his  impeachment  to  the  de- 
fendant is  manifest.  And  although  Mr.  Sawyer  was  neither  an  accom- 
plice, nor  an  odious  witness,  whose  testimony  was  to  be  discredited 
(Rapalje  on  Witnesses,  §  189,  and  authorities  cited),  yet,  in  view  of  his 
employment  as  a  detective,  his  testimony  was  to  be  received  "with  the 
greatest  caution  and  distrust,"  said  of  a  witness  in  a  like  case  (Com- 
monwealth v.  Downing,  4  Gray  [Mass.]  29). 

I  think  that  the  defendant  should  have  been  permitted  to  show  the 
amount  of  the  compensation  paid  to  Mr.  Sawyer  for  his  service.  Mr. 
Sawyer  testified  on  cross-examination  that  he  was  paid,  and  fully  paid, 
and  that  he  was  not  to  receive  any  further  compensation  contingent 
upon  a  conviction;  but  the  defendant  was  not  permitted  to  ask  the 
amount  thereof,  or  the  time  of  its  payment.  The  inquiry  into  the  mat- 
ter of  compensation  was  material  (State  v.  Tosney,  26  Minn.  262,  3 
N.  W.  345),  and  I  think  that  these  further  questions  were  proper.  The 
amount  of  the  compensation  for  such  work  might  indicate  eagerness 
to  show  that  it  was  successfully  done,  so  as  to  secure  a  conviction,  or 
a  natural  desire  for  a  retention  in  work  highly  paid,  and  the  time  of 
the  payment  might  indicate  that,  despite  the  witness,  the  compensation 
was  contingent  upon  some  successful  step  in  the  prosecution  of  the 
crime. 

I  think  that  the  judgment  should  be  reversed,  and  a  new  trial  should 
be  ordered.    All  concur. 


In  pe  PECK'S  ESTATE. 
(Snpreme  Court,  Appellate  Division,  Second  Department    March  6,  1009.) 

1.  COUBTB  (§  202*)  —  SURBOiSATE  COUBTS  —  MODIFICATION  OF  JUDGMENT  —  PbO- 

CEEDINOB. 

Under  Code  Civ.  Proc  §  2481,  subd.  6,  giving  the  surrogate  power  to 
modify  or  vacate  any  order  for  "fraud,  newly  discovered  evidence,  clerical 
error  or  other  sufQdent  cause,"  to  be  exercised  only  In  a  like  case  and  in 
the  same  manner  as  a  court  of  record  exercises  the  same  powers,  the  mov- 
ing papers  on  a  motion  to  modify  a  surrogate's  decree  must  point  out  the 
grounds  of  the  motion,  whether  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause. 

[Bd.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  t  485;  Dec.  Dig.  t 
202.»] 

2.  CoTJiTS  (§  202*)  —  Subboqate's  Coubt  — Modification  of  Judgmewt— Judi- 

cial POWEB. 

The  power  conferred  on  the  surrogate  by  Code  Civ.  Proc.  §  2481,  subd. 
6,  to  modify  a  decree  for  fraud,  newly  discovered  evidence,  clerical  error, 

*For  otb«r  eum  mo  tame  topic  ft  |  nvmbbb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexea 
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or  other  cause,  precludes  him  fronj  modifying  a  decree  for  judicial  error 
In  a  decree  made  and  entered  with  all  the  formalities  of  law;  but  the 
remedy  of  any  party  aggrieved  is  by  appeal,  as  authorized  by  sectiona 
2568,2572. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  t  202.*] 

8.  JuDGicENT  (I  717*)— Conclusiveness. 

A  decree  is  limited  in  its  operation  to  the  matters  actually  before  the 
court 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  S  1248;  Dec.  Dig. 
S  717.*] 

4.   EXECXTTOBS  AND  ADUINISTBATOBS  (§  613*)— AOOOUNTIKQ— CONCLUSIVENESS. 

Under  Code  dy.  Proc.  f  2742,  providing  that  a  Judicial  settlement  of 
the  account  of  an  administrator  by  the  surrogate  court  is  conclusive  evi- 
dence against  all  the  parties  of  the  matters  passed  on  In  the  accounting, 
a  final  accounting  decree  is  not  conclusive  on  the  question  of  the  adminis- 
tratrix's right  to  bonds  not  accounted  for  by  her,  where  the  question  re- 
lating to  the  bonds  was  not  before  the  surrogate  for  determination. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  C&aL 
Dig.  S  2290 ;  Dec.  Dig.  §  518.*] 

Appeal  from  Surrogate's  Court,  Orange  County. 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Augustus. 
H.  Peck,  deceased.  From  an  order  of  the  Surrogate's  Court,  deny- 
ing a  motion  to  open,  vacate,  or  modify  the  final  accounting  decree, 
Albert  F.  Peck  and  others  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

Louis  Malthaner,  for  appellants. 
C.  E.  Cuddeback,  for  respondent 

WOODWARD,  J.  Augustus  H.  Peck  died  a  resident  of  Orangt 
county  in  March,  1907.  He  left  no  will,  and  was  survived  by  his 
widow,  Grace  Peck,  and  three  children;  the  latter  constituting  the 
appellants  now  before  this  court.  Grace  Peck  was  duly  appointed  as 
administratrix  of  the  estate.  In  a  safe  deposit  box  were  found,  among 
the  assets  of  the  estate,  five  bonds  of  the  Japanese  government  and 
two  other  bonds,  all  unregistered,  aggregating  $7,000.  These  bonds 
were  contained  in  two  envelopes,  on  which  were  indorsed,  in  the  in- 
testate's handwriting,  declarations  that  the  bonds  were  the  property 
of  his  wife,  and  were  not  to  be  accounted  for  by  her  in  any  way.  The 
appellants  have  brought  an  action  in  the  Supreme  Court  to  determine 
the  ownership  of  these  bonds,  and  the  present  controversy  arises  over 
the  provisions  in  the  decree  of  the  surrogate  of  Orange  county  judi- 
cially settling  the  accounts  of  Grace  Peck  as  administratrix.  The  ap- 
pellants were  represented  by  counsel  in  the  accounting,  and  the  decree 
was  entered  by  consent.    It  contains  this  provision: 

*'It  is  further  ordered,  adjudged,  and  decreed  that  upon  payment  to  said  dis- 
tributees [the  widow  and  the  three  children  of  decedent]  of  the  amounts  thus 
set  opposite  to  their  respective  names,  that  said  administratrix  be,  and  she 
hereby  is,  together  with  the  surety  upon  her  official  bond,  dlsdiarged  and  re- 
lieved from  all  further  or  other  liability  or  responsibility  In  connection  with 
said  estate  and  to  the  distributees  thereof." 

•For  oUier  omm  mo  same  topic  ft  |  numbbb  in  Dec.  ft  Am.  Dtgi.  1907  to  date,  ft  Rep'r  Indezea 
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The  appellants  moved  before  the  surrogate  for  an  order  opening, 
vacating,  or  modifying  the  final  accounting  decree,  the  object  being  to 
get  the  above  clause  modified ;  it  being  claimed  that  it  was  embarrass- 
ing the  litigation  pending  in  the  Supreme  Court  above  referred  to. 
This  motion  was  denied ;  the  learned  surrogate  in  an  opinion  holding 
that: 

"While  this  clause  is  broader  and  more  sweeping  in  its  terms  tlian  should  be 
either  permitted  or  used  in  decrees  discharging  executors  or  administrators, 
still  as  a  decree  has  no  binding  force  on  any  party  interested,  except  as  to  the 
matters  or  items  embraced  in  the  account  up  to  and  including  the  date  of  its 
rendition,  I  am  unable  to  see  that  the  applicants  have  been  deprived  of  any 
other  or  further  rights  which  they  have  or  had  in  said  estate  which  cannot  be 
recovered  by  an  action  at  law  or  other  proper  proceeding." 

The  learned  court  cites  the  provision  of  subdivision  6  of  section 
2481  of  the  Code  of  Civil  Procedure,  authorizing  the  surrogate  to  ex- 
ercise the  incidental  power  to  "open,  vacate,  modify,  or  set  aside,  or 
to  enter,  as  of  a  former  time,  a  decree  or  order  of  his  court,  or  to 
grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered  evi- 
dence, clerical  error,  or  other  sufficient  cause,'*  and  then  says : 

*The  affidavits  presented  by  applicants  fall  in  my  judgment  to  show  fraud, 
clerical  error,  or  other  sufficient  reason  why  said  decree  should  be  vacated  or 
opened.** 

In  this  conclusion,  which  is  practically  holding  that  the  surrogate 
is  without  jurisdiction  to  open  the  decree,  we  are  of  the  opinion  that 
the  learned  surrogate  is  right.  The  subdivision  of  the  Code  of  Civil 
Procedure  above  cited  provides,  further,  that  the  "powers  conferred 
by  this  subdivision  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner  as  a  court  of  record  and  of  general  jurisdiction  exercises 
the  same  powers'* ;  and  this  clearly  requires  that  the  notice  of  motion 
or  the  moving  papers  should  point  out  the  grounds  of  the  motion, 
whether  for  fraud,  newly  discovered  evidence,  clerical  error,  or  other 
sufficient  cause  (section  1289,  Code  Civ.  Proc),  and  no  such  suggestion 
is  to  be  found  in  the  papers  now  before  us.  The  notice  of  motion  is 
for — 

"an  order  In  the  above-entitled  proceeding  to  set  aside  the  said  decree,  to  au- 
thorize and  permit  the  said  Albert  F.  Peck,  Mary  A.  Pe<^,  and  Lizzie  Peck 
Gonrvolsier  to  interpose  objections  to  the  settlement  of  the  said  administra- 
trix's account,  or  that  the  portion  of  the  decree  referred  to  in  the  affidavit  of 
Louis  Malthaner,  hereto  annexed,  be  stricken  out,  and  for  such  other  or  fur- 
ther relief,"  etc. 

The  provision  of  the  decree  referred  to  is  the  one  quoted  above, 
and  the  affidavits  do  not  suggest  that  the  administratrix  has  been  guilty 
of  any  fraud  in  the  procuring  of  the  decree,  or  that  there  has  been  any 
newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause,  as 
that  term  is  judicially  understood.  In  Matter  of  Henderson,  167  N. 
Y.  423,  428,  62  N.  E.  183,  184,  the  court,  in  discussing  this  provision 
of  the  Code  of  Civil  Procedure,  say : 

TThe  statute,  In  q^eaking  of  a  like  case,  means  that  the  party  making  the 
motion  must  show  the  existence  of  the  error  or  mistake  in  the  same  way  as  if 
the  record  was  in  the  other  court,  and,  in  providing  for  the  exercise  of  the 
power  in  the  same  manner,. all  that  is  meant  is  that  the  surrogate  shall  pro- 

115  N.Y.8.— 16  ^  , 
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ceed  in  the  same  way  to.  bear  the  application.    Proof  nnut  be  made,  notice 
given,  and  a  Judicial  hearing  of  the  parties  had/'  etc. 

In  other  words,  the  moving  papers  must  show  that  there  has  been 
fraud,  or  that  evidence  has  been  newly  discovered,  or  that  a  clerical 
error,  as  distinguished  from  a  judicial  error,  has  been  committed,  or 
that  other  sufficient  cause  exists.  As  the  Court  of  Appeals  has  said 
in  Matter  of  Tilden's  Ex'rs,  98  N.  Y.  434,  442 : 

"It  would,  therefore,  seem  that  the  power  conferred  upon  the  surrogate  was 
limited  to  cases  of  'fraud,  newly  discovered  evidence,  clerical  errors  or  other 
sufficient  cause/  and  would  preclude  him  frcmi  exercising  the  Jurisdiction  con- 
ferred by  that  section  for  other  causes.  Under  settled  rules  of  Interpretation 
the  words  'or  other  sufficient  cause'  must  be  Interpreted  to  mean  causes  of  like 
nature  with  those  specifically  named.  The  maxim  'noscitur  a  sociis'  applies^ 
and  limits  the  signification  of  the  general  phrase." 

Clearly  the  deliberate  language  made  use  of  in  a  judicial  decree, 
made  and  entered  with  all  the  formalities  of  law,  cannot  be  said  to 
constitute  a  clerical  error.  It  is,  if  anything,  a  judicial  error,  and 
the  correction  of  judicial  error  is  not  intrusted  by  the  statute  to  the 
surrogate,  but  to  tfie  appellate  courts.  Any  party  aggrieved  may  ap- 
peal (sectipn  2568)  within  30  days  after  the  service  of  a  notice  of  the 
decree  (section  2572),  and  we  are  of  the  opinion  that  the  provisions 
of  the  Code  of  Civil  Procedure  above  cited,  making  provision  for 
opening  a  decree  for  fraud,  newly  discovered  evidence,  clerical  error, 
or  other  sufficient  cause,  necessarily  preclude  the  idea  that  a  judicial 
error  may  be  corrected  by  a  motion  made  before  the  surrogate.  If  it 
may,  then  a  decree,  which  by  the  terms  of  section  2742  of  the  Code 
of  Civil  Procedure  becomes  conclusive  evidence  against  all  the- parties 
upon  certain  facts,  may  at  any  time,  after  the  time  for  appeal  has 
expired,  be  subject  to  be  opened  or  set  aside ;  for  it  was  held  in  Matter 
of  Henderson,  supra,  that  there  was  no  limit  of  time  imposed  upon  the 
exercise  of  the  powers  granted  under  the  provisions  of  section  2481 
of  the  Code  of  Civil  Procedure.  No  such  intention  may  be  imputed 
to  the  Legislature,  and  the  dignified  and  orderly  administration  of  jus- 
tice requires  that  judicial  errors  shall  be  corrected,  not  at  the  caprice 
or  whim  of  the  court  of  original  jurisdiction,  but  in  the  method  clearly 
pointed  out  by  law  and  sanctioned  by  ages  of  usage.  See  Matter  of 
Soule,  72  Hun,  594,  597,  25  N.  Y.  Supp.  270,  and  authorities  there 
cited. 

In  the  case  now  before  us  it  appears  clearly  that  the  appellants  are 
not  aggrieved,  within  the  meaning  of  the  provision  for  appealing ;  lor 
section  2742  of  the  Code  of  Civil  Procedure  provides  that  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  either  by 
the  decree  of  the  Surrogate's  Court,  or  upon  an  appeal  therefrom,  is . 
conclusive  evidence  against  all  parties  of  the  "following  facts,  and  no 
others,"  and. then  follows  an  enumeration  which  simply  includes  the 
matters  which  must  be  passed  upon  in  relation  to  the  matters  covered 
by  the  accounting.  The  books  are  full  of  cases  which  recognize  the 
fact  that  the  decree  is  limited  in  its  operation  to  the  matters  actually 
before  the  court,  and  we  are  of  the  opinion  that,  no  matter  what  the 
particular  language  of  this  decree,  it  does  not  operate  to  deprive  the 
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appellants  of  any 'rights,  for  the  reason  that  the  bonds,  or  any  ques- 
tion relating  to  them,  was  not  before  the  surrogate  for  determination^ 
The  law  controls  the  effect  of  the  decree,  and  the  surrogate  could  not 
overrule,  disregard,  or  change  a  valid  statute.  Altman  v.  Hofeller, 
152  N.  Y.  498,  50!^-503,  46  N.  E.  961.  The  decree  is  conclusive  only 
so  far  as  it  is  made  so  by  the  statute  (Frethey  v.  Durant,  24  App.  Div.* 
58,  62,  48  N.  Y.  Supp.  839),  and  any  rights  which  the  appellants  have 
in  the  bonds  which  it  is  claimed  the  administratrix  has  not  properly 
accounted  for  may  be  determined  in  the  action  now  pending.  But; 
were  this  not  true,  they  have  no  right  to  open  this  decree  for  a  judi- 
cial error.  Their  remedy  was  exclusively  by  an  appeal  from  the  de- 
cree. 
The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


KING  v.  WIIiL  J.  BLOCK  AMUSEMENT  OO. 
(Supreme  Court  Trial  Term,  New  York  County.    December,  lOOS.) 

1.  Evidence  (8  179*)— Best  and  Secondaby. 

Secondary  evidence  of  the  contents  of  a  written  contract  may  be  given, 
where  the  adverse  party  has  the  original  and  refuses  to  produce  on  notice. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  IS  595-599;  Dec. 
Dig.  §  179.*] 

2.  Master  and  Sebvant  (§  41*)  —  Bbeach  of  Contbact  by  Masteb  —  Measube 

OF  Damages. 

Where  plaintiff  was  ready  and  able  to  perform  a  written  contract  of 
employment  but  performance  was  prevented  by  the  other  party,  plaintift 
is  entitled  as  damages  to  the  difference  between  what  she  would  have 
earned,  if  allowed  to  perform  said  contract  and  what  she  actually  did 
earn.  ^ 

[Ed.  Note.r-For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  SO- 
53;  Dec.  Dig.  §  41.*] 

Action  bv  one  K'wfr  against  the  Will  J.  Block  Amusement  Company. 
Judgment  for  plaintiflf. 

P.  N.  Turner,  for  plaintiff. 

H.  T.  Goldsmith  (D.  Gerber,  of  counsel),  for  defendant 

BLANCHARD,  J.  The  plaintiff  has  brought  this  action  upon  a 
written  contract  of  employment  as  an  actress.  She  alleges  the  making 
of  the  contract,  readiness  and  willingness  on  her  part  to  perform,  the 
breach  of  it  by  the  defendant,  and  the  damages  she  has  suffered  in 
consequence.  The  case  came  on  for  trial  before  the  court  and  a  jury. 
At  the  close  of  the  testimony  all  questions  of  law  and  fact  were  sub- 
mitted to  the  court. 

The  plaintiff  has  testified  to  the  signing  of  the  contract  by  herself 
and  the  defendant,  by  its  president,  in  duplicate,  and  each  retaining  a 
duplicate.  This  was  objected  to  on  the  ground  that  the  subscribing 
witness  must  be  called.  The  court  overruled  the  objection  and  per-* 
mitted  the  plaintiff  to  testify.  See  chapter  195,  p.  200,  Laws  1883. 
The  duplicate  original  of  the  contract  retained  by  the  plaintiff  had  been 

*For  other  cases  see  same  topic  ft  {  kumbbb  in  Dec.  &  Am.  Dlgi.  1907  to  date;  ft  Rep'r  Indexea 
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lost.  She  swore  that  she  gave  it  to  her  attorney,  and  he  testified  to  its 
loss  and  called  upon  the  defendant  to  produce,  pursuant  to  the  notice 
served  upon  it,  die  other  original  duplicate  of  the  contract.  The  de- 
fendant failed  to  produce  it.  Thereupon  the  plaintiff  offered  what 
had  been  proved  to  be  an  exact  copy  of  the  original  contract,  and  it 
was  allowed  in  evidence,  subject  to  the  objection  and  exception  of  the 
defendant   Chase's  Stephen,  Digest  of  Evidence  (2d  Ed.)  p.  186,  says : 

"Secondary  evidence  may  be  given  of  the  contents  of  a  document  (a)  when 
the  original  Is  shown  or  appears  to  be  In  the  possession  or  power  of  the  ad- 
verse party,  and  when,  after  the  notlcOf    •    *    *   he  does  not  produce  it." 

The  same  author,  at  page  187,  says: 

'The  party  refusing  to  produce  on  notice  Incurs  the  penalty  of  having  all 
Inferences  from  the  secondary  evidence,  if  such  evidence  be  vague^  Imperfect, 
or  uncertain,  taken  most  strongly  against  himself." 

See,  also,  Cahen  v.  Continental  Ins.  Co.,  69  N.  Y.  300. 

Looking  into  the  contract,  it  appears  that  the  defendant  agreed  to 
star  the  plaintiff  in  a  play  to  be  selected  by  her,  which  play  was  to  be 
produced  on  or  before  a  certain  date.  The  plaintiff  was  to  be  employ- 
ed at  least  30  weeks,  and  for  such  additional  time  as  the  play  was  a 
.  financial  success,  and  was  to  receive  as  compensation  certain  percent- 
ages of  the  receipts,  and  the  defendant  guaranteed  and  agreed  that  in 
no  week  should  the  plaintiff  receive  less  than  $300.  The  contract  was 
entered  into  February  10,  1906,  and  provided  for  the  production  of  a 
play  on  or  before  September  16,  1906.  The  plaintiff  faithfully  kept 
her  part  of  the  agreement  in  so  far  as  she  was  given  opportunity.  She 
selected  a  play,  which  was  accepted  by  the  defendant.  She  kept  her- 
self in  readiness  at  all  times  to  perform,  and  urged  the  defendant  to 
hasten  its  preparation  for  the  production  of  the  play.  ^The  defendant 
offered  various  and  plausible  excuses  for  its  delay  until.  October  5, 
1906,  when,  without  any  apparent  reason  or  excuse,  it  broke  its  con- 
tract and  notified  the  plaintiff  of  its  refusal  to  perform.  The  plaintiff 
sought  employment  elsewhere,  but  failed  to  find  it  during  the  30  weeks 
covered  by  the  contract. 

The  plaintiff  has  established  her  right  to  damages  for  the  breach  of 
the  contract,  and  they  are  to  be  measured  by  the  difference  between  the 
contract  price  of  her  services  and  the  amount  she  actually  earned.  Un- 
der the  contract  she  was  to  receive  at  least  $300  per  week  for  30 
weeks,  which  would  amount  to  $9,000,  and  as  she  earned  nothing  dur- 
ing that  period  she  is  entitled  to  that  sum  and  interest.  It  is  difiicult 
to  understand  how  one  can  read  the  whole  contract  through  and  reach 
a  different  conclusion.  The  case  falls  within  a  most  familiar  rule  of 
law.  When  A.  engages  B.  to  perform  certain  work  for  a  certain  wage, 
and  then  refuses  to  give  the  opportunity  to  do  the  work,  performance 
by  B.  is  excused,  and  he  can  recover  as  damages  the  value  of  his  serv- 
ices fixed  in  the  contract,  less  any  earnings  received  during  the  period 
of  employment' 

I  have  not  overlooked  the  other  contentions  of  the  defendant,  es- 
pecially those  relating  to  the  power  of  the  president  of  the  defendant 
to  make  the  contract  and  the  legal  effect  of  the  term  "actually  per- 
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form."  The  president  of  the  defendant  was  its  general  manager  as 
well,  and,  the  business  of  the  defendant  being  the  production  and  pres- 
entation of  amusements,  it  was  quite  within  the  implied  powers  of  its 
president  and  general  manager  to  employ  the  plaintiff.  Besides,  it  ap- 
pears that  others  of  the  board  of  directors  of  the  defendant  were  pres* 
ent  when  the  contract  was  negotiated  and  signed,  and  the  plaintiff  can- 
not be  made  to  suffer  merely  because  the  defendant  failed  in  its  duty 
to  keep  a  record  of  the  transaction. 

Nor  does  the  term  "actually  perform,"  as  used  in  the  agreement, 
have  the  legal  force  or  effect  which  is  claimed  for  it  by  the  defendant 
The  term  is  used  in  a  subordinate  part  of  the  agreement,  and  relates 
to  the  sickness  or  other  cause  personal  to  the  plaintiff  and  to  times 
when  the  company  may  not  be  engaged.  It  does  not  affect  the  posi- 
tive and  unqualified  agreement  of  the  defendant  to  employ  the  plain- 
tiff, nor  can  it  in  reason  be  made  to  apply  to  actual  performance, 
which  was  made  impossible  by  the  act  of  the  defendant  itself.  The 
plaintiff  was  always  ready  to  "actually  perform,"  and  was  prevented 
from  doing  so  by  the  wrongful  act  of  the  defendant,  and  it  may  not 
profit  therefrom. 

Judgment  is  directed  for  the  plaintiff  in  the  sum  of  $9,000,  with  in- 
terest thereon  from  the  date  of  trial,  and  the  clerk  is  directed  to  enter 
same  in  his  minutes  as  of  that  date. 


WSSSEL  T.  SAKMANN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  0,  1900.) 

L  Motions  (J  64*)^Subbequeitt  Motions  fob  Same  Relief— Motion  by  Dip- 
ncBBNt  Defendants. 

In  an  action  relating  to  real  property,  against  plalntUfs  pkrtner  and 
a  creditor  of  the  firm,  the  denial  of  a  motion  by  the  creditor  defendant  to 
cancti  a  Us  pendens  filed  was  not  res  judicata  of  a  subsequent  motion  by 
the  other  defendant  to  cancel  it;  their  interests  not  b^ng  identical,  and 
the  latter  defendant  not  appearing  on  the  first  motion  or  taking  any  part 
therein. 

[Bd.  Note — ^For  other  cases,  see  Motions,  Dec  Dig.  f  64.*] 

2l  Motions  (S  64*)  —  Sucoessitb  Apflioatzonb  bt  Diffebbnt  Defendants  — 
Cancellation  of  Lis  Pendens. 

In  an  action  relating  to  realty,  the  denial  of  a  motion  by  one  of  defend- 
ants made  upon  the  pleadings,  and  not  upon  terms,  to  cancel  a  lis  pendens 
filed  therein,  would  not  preclude  a  subsequent  motion  for  the  same  relief 
by  another  defendant,  accompanied  by  an  offer  of  security,  pnrsuant  to 
Code  ClT.  Proc.  |  1671t  permitting  any  defendant  or  person  haying. an  in- 
terest in  the  property  affected  to  apply  for  cancellation  of  such  notice, 
where  it  appears  to  the  court  that  adequate  relief  may  be  granted  plaintiff 
by  the  giying  of  an  undertaking. 

[Ed.  Note; — ^For  other  cases,  see  Motions,  Dec.  Dig.  t  64.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  G.  Wessel  against  Rosa  Sakmann  and  another. 
From  an  order  granting  a  motion  to  cancel  a  lis  pendens  on  Ae  ex- 
ecution of  an  undertaking  to  pay  plaintiflf's  judgment,  plaintiff  ap- 
peals.   Affirmed. 

"V^r  •tii«r  easM  im  Mm«  tgpto  ft  |  hiticbbb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  R«p'r  Indexes 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD;  GAY- 
NOR,  JENKS,  and  MILLER,  JJ. 
Walter  H.  Cragg,  for  appellant. 
J.  J.  Karbry  O'Kennedy,  for  respondent  Hoffmaii. 

WOODWARD,  J.  There  appears  to  be  no  doubt  that  the  learned 
court  was  acting  within  its  discretionary  powers  in  granting  the  de- 
fendant Hoffman's  motion  to  cancel  a  lis  pendens  on  terms ;  but  it  is 
,  urged  on  this  appeal  that  the  defendant  Sakmann  had  previously  made 
,  a  similar  motion,  which  was  denied,  and  that  this  became  res  ad- 
judicata  upon  the  point,  and  that,  no. permission  having  been  granted 
to  renew  that  motion,  the  defendant  Hoffman  is  precluded  from  asking 
for  the  same  relief.  If  the  interests  of  the  defendants  were  identical, 
and  both  parties  were  before  the  court  on  the  motion,  it  might  be  that 
.  this  contention  would  be  sound.  But  it  appears  from  the  moving  pa- 
pers that  the  interests  of  Hoffman  and  Sakmann  are  not  identical; 
that  Hoffman  is  a  partner  of  the  plaintiff,  while  Sakmann  is  a  creditor 
of  the  firm ;  that  Hoffman  did  not  appear  on  the  motion  of  Sakmann, 
either  in  person  or  by  counsel ;  and  that  he  took  no  part  in  the  motion. 
Moreover,  the  motion  made  by  the  defendant  Sakmann  was  not  upon 
terms,  but  was  made  upon  the  pleadings  and  the  afHdavits  in  that 
motion,  while  the  present  motion  is  based  upon  the  defendant's  oflFer 
to  provide  security  as  provided  in  section  1671  of  the  Code  of  Civil 
Procedure.    The  section  cited  provides  that: 

"Any  defendant  or  any  other  person  having  an  Interest  in  the  property  af- 
fected by  the  action  may  apply  for  the  canceUation  of  such  notice.** 

Surely  the  fact  that  one  defendant  has  asked  for  relief  upon  the 
pleadings  does  not  prevent  another  defendant  from  making  a  motion 
under  the  provisions  of  this  section.  The  right  is  one  belonging  to 
"any  defendant  or  any  other  person  having  an  interest,"  and  it  is  not 
lost  to  one  defendant,  or  to  a  person  having  an  interest,  because  it  has 
been  denied  to  another. 

We  think  the  facts  shown  in  the  moving  papers  do  not  warrant  the 
conclusion  that  the  undertaking  for  $3,500  is  inadequate.  The  value 
of  the  real  estate  affected  is  much  greater,  no  doubt ;  but  the  interest 
of  the  plaintiff  cannot,  by  any  reasonable  construction  of  the  facts, 
exceed  a  few  hundred  dollars,  and  it  is  difficult  to  avoid  the  conclusion 
that  the  anxiety  to  retain  this  notice  of  the  pendency  of  this  action  is 
rather  to  embarrass  the  defendants  than  to  bring  about  the  ends  of 
justice. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 
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(81  Hl8C  BepI  441.) 

GUAKDIAN  TRUST  CO.  OF  NEW  YORK  r.  STRAUS. 

(Supreme  Ooart,  Special  Tenn,  New  York  County.    December,  1908.) 

Pabties  (5  38*)— BBiNGiiro  IK  New  Pabths— Pabtiss  PLAnrmrF. 

A  party  cannot  by  motion  be  made  plaintiff  to  an  action,  he  and  the 
other  plaintiff  each  appearing  by  a  different  attorney  and  setting  np  sep- 
arate claims,  but  may  be  made  party  defendant. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  f  57;  Dea  Dig.  f 
3&*] 

Action  by  the  Guardian  Trust  Company  of  New  York  against  Rose 
W.  Straus.  Motion  to  be  made  party  plaintiflE  denied,  but  petitioner 
made  party  defendant. 

Steele,  Otis  &  Hall,  for  plaintiflp. 

Ellison,  Maclntyre  &  Davis,  for  defendant 

TRUAX,  J.  I  do  not  understand  this  motion.  There  cannot  be 
two  plaintiffs  to  an  action,  each  appearing  by  a  different  attorney,  and 
each  setting  up  separate  claims ;  but,  under  the  prayer  for  other  and 
further  relief,  the  moving  party  may  be  made  the  party  defendant, 
and  the  summons  and  complaint  may  be  amended  in  that  respect.  If 
the  moving  party  has  a  claim  against  one  of  the  defendants,  it  may* 
set  up  that  claim  in  its  answer  in  the  method  provided  by  the  Code. 

Ordered  accordingly. 


(62  Misc.  R^.  482.) 

SPITZ  v»  NEW  YORK  TAXIOAB  00. 

(Supreme  Court,  Appellate  Term.    March  5,  1009.) 

1.  GouBTS  (5  189*)— Municipal  Coubtb— Demubbebb  to  Complaint— Statutobt 

Pbovi^ionb. 

Mnnldpal  Court  Act  (Laws  1902,  p.  1535,  c.  580)  S  145,  provides  that 
pleading  In  the  Municipal  Court  may  be  oral  or  written.  Subdivision  2 
provides  that  where  a  written  complaint  Is  served  with  the  summons  a 
written  demurrer  must  be  filed.  Held,  that  subdivision  2  is  not  In  deroga- 
tion of  the  preceding  provision,  and  does  not  restrict  demurren  to  com- 
plaints which  are  in  writing 

VML  Note.— For  other  ca^es,  see  Courts,  Dec  Dig.  {  189.*] 

2.  OouBTB  (5  189*)— Municipal  Coubt  op  New  Yobk— Pleading— Sufficiency 

OF  COMPLAINiy-DEMUBBEB. 

The  statement,  "Complaint,  personal  injuries,  etc.,"  Indorsed  on  a  sum- 
mons in  the  Municipal  Court,  is  not  a  statement  of  facts  constituting  a 
cause  of  action;  and  a  demurrer  thereto  should  be  sustained,  and  plaintiff 
aUowed  to  amend,  under  Municipal  Court  Act  (Laws  1902,  p.  1586»  c  680) 
i  145,  subd.  4,  providing  that,  where  the  court  deems  a  demurrer  well 
twunde^  it  must  permit  the  pleading  to  be  amended. 

[Sd.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  f  .189.*] 

8.  OoiTjBTS  a  189*)— Municipal  Coubts— Bill  of  Pabtioulabs— BSffeot  on  De- 
tBCTivB  Complaint. 

A  complaint  in  the  Municipal  Ck>urt,  not  stating  a  cause  of  action,  could 
not  be  aided  by  a  bill  of  particulars  served  eight  days  after  joinder  of  is- 

*For  othar  oases  see  same  topic  A  f  xfxriCBBB  in  Dec.  A  Am.  Digs.  1907  to  date*  A  ttep'r  Indexes 
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gue.  since  the  bill  of  particulars  could  not  create  an  issue  ot  fact  not  there- 
tofore tendered  defendant. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  S  189.*] 
4.  Appeal  and  Ebbob  (5  ©34*)  —  Review  —  Pbesumptions— Entbt  of  Appeal- 
able Judgment. 

Though  an  entry  by  plaintiff,  styled  "interlocutory  judgment  on  demur- 
rer," upon  a  decision  of  the  Municipal  Court  on  overruling  a  demurrer  to 
the  complaint,  has  rather  the  incidents  of  an  order  than  of  a  judgment, 
where  the  point  is  not  raised  on  appeal  from  an  "interlocutory  judgmentt'* 
It  will  be  presumed  that  there  was  an  interlocutory  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  |  934.*] 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Joseph  Spitz  against  the  New  York  Taxicab  Company. 
From  a  Municipal  Court  judgment  overruling  a  demurrer  to  the  conf- 
plaint,  defendant  appeals.  Reversed,  with  leave  to  plaintiff  to  plead 
anew. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Lewis  D.  Mooney,  for  appellant.  ' 

M.  Strassman,  for  respondent. 

MacLEAN,  J.  Upon  November  2,  1908,  the  return  day  of  a  free 
summons  indorsed,  "Complaint,  personal  injuries,  etc.,"  the  defendant 
interposed  a  written  demurrer : 

"The  complaint  does  not  state  facts  sufficient  to  constitnte  a  cause  of  ac- 
tion." 

This  on  November  30th  the  learned  trial  justice  disallowed,  with 
$10  costs,  because,  as  he  opinM: 

''Section  145,  subd.  2,  of  the  Municipal  Court  act  (Laws  1902,  p.  1636,  a 
580),  allows  demurrers  only  where  there  is  a  written  complaint." 

This  was  error.  That  subdivision  of  section  145  does,  indeed,  pro- 
vide that  a  demurrer  to  a  written  complaint  must  be  in  writing;  but 
this  is  no  more  in  derogation  of  the  preceding  declaration  in  the  same 
section  that  pleadings,  including  demurrers,  in  the  Municipal  Court, 
may  be  oral  or  written,  than  is  the  requirement  that  a  pleading  subse- 
quent to  a  verified  pleading  must  commonly  be  verified.  The  court 
should  have  deemed  the  demurrer  well  founded,  and  allowed  the  plain- 
tiff, not  the  defendant,  to  amend  (subdivision  4).  The  words  indorsied 
upon  the  simimons  did  not  amount  to  a  statement,  plain,  concise,  or 
otherwise,  of  facts  constituting  a  cause  of  action.  Nor  were  they 
holpen  out  by  the  service  eight  days  after  the  joinder  of  issue  of  a 
bill  of  particulars,  which  could  not  create  an  issue  of  fact  not  thereto- 
fore tendered  the  defendant 

What  was  entered  by  the  plaintiff  upon  the  decision  of  the  learned 
trial  justice,  and  styled  "interlocutory  judgment  on  demurrer,"  has 
rather  the  incidents  of  an  order  than  of  a  judgment;  but,  as  neither 

point  nor  contention  is  based  on  that  discrepancy,  it  may  be  disre- 

>  '       ■■ 

*For  other  cases  see  same  topic  A  S  mumbbr  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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garded  or  overlooked  on  presumption.    Cawley  v.  Costello,  16  Hun, 
303. 

Judgment  reversed,  with  costs  to  the  appellant,  but  with  leave  to 
the  respondent  to  plead  anew  upon  pa}rment  of  costs  and  disburse- 
ments. 

GILDERSLEEVE,  P.  J.,  concurs. 

DAYTON,  J.  (dissenting).  Plaintiff,  a  street  sweeper,  upon  a 
free  summons  brought  this  action  by  an  oral  complaint,  indorsed  upon 
the  summons  as  for  "personal  injuries,  etc.'*  The  defendant,  as  ap- 
pears from  the  indorsements  on  the  summons,  on  the  return  day  (No- 
vember 2,  1908)  made  a  "demand,"  and  November  10th  was  set  down 
as  the  date  for  the  "answer."  On  November  6th  a  bill  of  particulars, 
stating  the  date,  hour,  and  place  of  the  accident,  and  also  setting  forth 
the  details  of  his  serious  injuries,  his  loss  of  emplo3rment  l^tween 
specified  dates,  and  the  expense  of  his  medical  attendance,  was  filed. 
No  answer  was  presented  on  November  10th,  when  the  case  was  set 
down  for  trial,  and  various  adjournments  were  thereafter  had  till  No- 
vember 24th,  when  the  defendant  demurred  to  the  complaint  for  in- 
sufficiency. 

As  far  as  the  record  shows,  since  on  the  return  day  the  only  step 
taken  by  the  defendant  was  to  make  a  "demand,"  issue  was  not  joined 
until  the  demurrer  was  interposed  on  November  24th.  But  on  No- 
vember 6th  defendant  was  fully  advised  as  to  plaintiff's  cause  of  ac- 
tion by  the  bill  of  particulars,  which  was  an  amplification  of  the  com- 
plaint, and  on  the  day  upon  which  the  answer  was  to  be  entered  it 
could  have  been  entered,  or,  if  in  writing,  prepared  and  filed.  It 
seems,  however,  that,  having  secured  the  information  necessary  before 
answering,  it  delayed  nearly  three  weeks,  and  then  demurred.  While 
it  has  been  held  that,  when  any  complaint  in  a  Municipal  Court  is 
tested  for  insufficiency,  it  is  governed  by  the  same  rules  as  are  applied 
to  complaints  in  the  Supreme  Court  (State  Board  of  Pharmacy  v. 
Davey,  56  Misc.  Rep.  568,  107  N.  Y.  Supp.  46),  nevertheless  I  do 
not  think  the  record  in  this  case  entitles  the  defendant  to  the  benefit 
of  that  authority.  The  manifest  object  of  a  complaint  is  to  furnish 
the  defendant  with  sufficient  information  to  enable  him  to  plead  in- 
telligently. Here  the  defendant  had  that  information  before  the  an- 
swer was  due.  In  the  circumstances,  to  compel  plaintiff  to  pay  costs 
as  a  condition  of  amendment,  or,  in  the  event  of  his  presumable  in- 
ability to  make  such  pa3mient,  thus  remitting  him  to  another  action 
wherein  those  costs  could  be  offset  against  his  demand,  would  seem  to 
'  be  unwarranted  and  unjust. 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 
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WOOLF  ▼.  TURKEL  et  al. 
(Sapreme  Oourt,  Appellate  Term.    March  5,  1909.) 

MASTEB  and   SeBVANT  (S  80*)— Ck>NTBAGT  OF  EMPLOTMENT— DlSOHABGS  OF  EM- 
PLOY^—REMEDIES. 

A  contract  of  employment  for  a  year  provided  for  commissions  on  sales 
by  the  employ^  and  for  an  advancement  of  $75  weekly  and  $100  in  addi- 
tion thereto  while  on  the  road,  and  stipulated  that  moneys  drawn  dur- 
ing the  year  by  the  employe  should  be  deducted  from  the  earnings  at  the 
end  of  the  year  on  a  settlement.  The  employ^  was  discharged  three 
months  before  the  end  of  the  year.  He  had  received  $5»261.96,  of  which 
$1,150  was  paid  him  for  traveling  expenses  and  the  commlssi<»is  earned 
were  $3,964.30.  Held,  that  the  employ^  could  not  maintain  an  action  for 
the  weekly  advancements  subsequent  to  his  discharge ;  but  his  remedy,  if 
any,  was  to  sue  for  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  80.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
.  trict. 

Action  by  Coleman  Woolf  against  Bernard  Turkel  and  another. 
From  a  judgment  for  defendants,  rendered  in  the  Municipal  Court, 
plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and  DAY- 
TON,  JJ, 

Epstein  Bros.,  for  appellant. 

Spiro  &  Wasservogel,  for  respondents 

PER  CURIAM.  This  action  has  been  brought  to  recover  two  in- 
stallments on  a  breach  of  a  written  contract  of  employment,  whereby 
the  defendants  were  to  pay  the  plaintiff  $75  a  week,  and  the  install- 
ments in  suit  cover  a  period  from  October  5,  1908,  to  October  18, 1908, 
amounting  to  $150.  No  oral  evidence  was  introduced  upon  the  trial,  and 
the  following  facts  have  been  conceded :  On  October  12,  1906,  a  con- 
tract of  employment,  commencing  January  1,  1907,  and  ending  Decem- 
ber 31,  1907,  was  entered  into  between  the  parties,  whereby  the  de- 
fendants were  to  pay  plaintiff  a  commission  of  7%  per  cent,  on  the 
gross  sales  made  by  him  for  defendants,  except  sales  to  certain  houses, 
upon  which  the  commission  was  to  be  4^4  per  cent.  only.  Said  agree- 
ment also  provided  that : 

"The  parties  of  the  first  part  [defendants]  shall  advance  to  the  part^  of  the 
second  part  [plaintUT]  the  sum  of  $75  weekly,  and,  while  traveling  on  the 
road  for  the  purposes  aforesaid,  the  sum  of  $100  in  addition  thereto,  and  all 
the  moneys  drawn  during  the  year  by  the  party  of  the  second  part  [plaintiff] 
sliall  be  deducted  from  the  earnings  at  the  end  of  the  year,  when  settlement  is 
made." 

On  November  23,  1907,  this  agreement  was  extended  for  another 
year,  ending  December  31,  1908.  From  January  1,  1908,  to  October 
2,  1908,  there  was  advanced  to  plaintiff  by  defendants  the  sum  of  $5,- 
261.96.  Between  said  dates  plaintiff  was  traveling  on  the  road  for  de- 
fendants lll^  weeks.  The  amount  of  commissions  earned  by  him  to 
the  date  of  the  trial  was  the  sum  of  $3,964.30.    Whenever  drawings 

•For  oUier  caaes  see  same  topic  ft  f  numbbb  In  D«o.  ft  Am.  Diss.  1997  to  date,  ft  Rep'r  Indezaa 
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were  made  from  time  to  time,  hothii^g  was  said  between  the  parties  as 
to  the  applications  of  the  moneys  so  drawn ;  but  all  moneys  Were  ad- 
vanced or  paid  under  the  contract.  It  is  clear  that  defendants  had 
advanced  to  plaintiff,  up  to  the  time  in  suit,  a  sum  considerably  great- 
er than  the  amount  of  the  latter's  commissions  earned  up  to  that  date. 
Nevertheless,  plaintiff  claims  that  he  was  entitled  to  his  weekly  ad- 
vances of  $75,  because  the  settlement  was  to  be  made  between  the  par- 
ties at  the  end  of  the  year,  when  the  moneys  so  advanced  during  the 
year  were  to  be  deducted  from  plaintiff's  commissions  earned  during 
the  year;  and  plaintiff  urges  that  defendants  were  not  at  liberty  to 
stop  the  weekly  advances  of  $75  until  the  end  of  the  year.  The  court 
found  for  defendants.    Plaintiff  appeals. 

The  defendants  do  not  clainf  that  plaintiff  has  in  any  way  violated 
the  contract  or  failed  to  comply  with  its  conditions,  and  it  is  urged  that 
it  is  not  unreasonable  to  assume  that  at  the  end  of  the  year  plaintiff's 
commissions  may  have  amounted  to  or  exceeded  the  amount  of  the 
advances,  since  the  contract  had  about  three  more  months  to  run.  An 
analysis  of  the  contract  and  of  the  undisputed  testimony  does  not  sup- 
port the  objections  urged  to  this  judgment  in  defendants'  favor.  This 
action  is,  as  above  stated,  for  two  weeks'  salary,  and  not  for  commis- 
sions. Plaintiff  has  received,  as  we  have  seen,  $5,261.96,  of  which  the 
sum  of  $1,150  was  paid  for  traveling  expenses,  which  is  jiU  he  claims 
for  such  expenses.  His  commissions  were  not  due  until  the  end  of  the 
year,  when  a  settlement  was  to  be  made,  and  the  advances  for  salary 
and  expenses  deducted  therefrom.  His  salary  for  the  whole  year 
would  be  $3,900.  If  we  add  this  to  the  $l,150'paid  for  traveling  ex- 
penses, we  have  the  total  sum  of  $5,050,  which  is  $211.96  less  than  the 
sum  already  paid  to  plaintiff.  It  is  clear,  therefore,  that  plaintiff  has 
received  that  simi  in  excess  of  all  that  he  could  claim  for  salary  and 
traveling  expenses,  even  allowing  him  his  entire  salary  for  the  whole 
year.  How,  then,  can  he  maintain  this  action  for  salary?  His  reme- 
dy, if  any,  would  seem  to  be  an  action  for  an  accounting,  in  which  it 
can  be  determined  whether  at  the  end  of  the  year  his  commissions  ex- 
ceeded the  amount  already  paid  him.  As  to  that,  however,  we  express 
no  opinion. 

The  judgment  should  be  affirmed,  with  costs. 

MacLEAN,  J.  (concurring  in  result).  It  was  the  agreement  that 
during  the  calendar  year  1908,  the  term  of  plaintiff's  employment,  his 
employers,  the  defendants,  should  "advance  to  the  party  of  the  second 
part  [the  plaintiff]  the  sum  of  $76  weekly,  and  while  traveling  on  the 
road  for  the  purposes  aforesaid  the  sum  of  $100  in  addition  thereto." 
On  October  18th  the  plaintiff  demanded  $150.  This  the  defendants 
declined  to  pay,  saying  he  had  drawn  more  than  his  due.  So  he  had. 
Not  restricting  himself  to  taking  his  advances  weekly,  but,  drawing  in 
lump  sums,  he  had  drawn  in  the  preceding  42  weeks  $5,261.96,  al- 
though he  was  entitled,  for  42  weeks,  at  $75,  to  only  $3,150,  and  for 
traveling  IIV2  weeks,  at  $100,  $1,15.0 — $4,300,  leaving  his  account 
overdrawn  $961.96.  It  is  of  no  present  moment  that  he  had  made  sales 
of  merchandise,  commissions .  on  which  would  have  to  be  taken  into 
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account  as  offset  earnings  "at  the  end  of  the  year  when  settlement  is 
made."    For  as  to  them,  in  this  respect,  the  agreement  was  only: 

''At  the  end  of  the  term  of  this  contract  the  accounts  of  sales  made,  shipped, 
and  accepted  as  aforesaid  shall  be  computed  and  settled." 

The  decisions  in  Schwerin  v.  Rosen,  45  Misc.  Rep.  409,  90  N.  Y. 
Supp.  407,  and  in  Schlesinger  v.  Burland,  42  Misc.  Rep.  206,  85  N. 
Y.  Supp.  350,  are  not  applicable,  for  the  facts  therein  were  dissimilar, 
nor  would  they  be  so  were  the  facts  mutatis  mutandis  similar,  if  the 
obligations  of  the  parties  be  as  plain  as  they  here  appear. 


HINODB  FLORIST  CX>  T.  NEW  YORK  &  Q.  O.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

SlSEET  RaILBOADB  (f  99*)  —  COLUSZON  WITU  YEHIOLB  ^  CoirCBIBUTOBT  NBGLI- 
OENCR. 

Plaintiff  cannot  recover  against  d^endant  electric  railway  company  for 
injury  to  a  wagon  struck  at  night  by  a  car,  if  plaintiff's  driver  drove  200 
yards  or  more  on  the  track,  knowing  the  danger  and  being  familiar  witli 
existing  conditions,  without  attempting  to  ascertain  whether  a  car  was 
approaching  behind  him,  and  if  that  contributed  to  the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  f  215;  Dnbc. 
Dig.  S  99.*1 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  the  Hinode  Florist  Company  against  the  New  York  & 
Queens  County  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Anthony  J.  Ernest,  for  appellant 
Edgar  P.  Foster,  for  respondent. 

JENKS,  J.  The  defendant  appeals  from  a  judgment  of  the  Munici- 
pal Court,  entered  upon  a  verdict  for  the  plaintiff,  in  its  action  to  re- 
cover damages  for  injury  to  personal  property.  The  plaintiff's  wagon 
was  driven  onto  and  passed  along  the  tracks  of  the  defendant,  some 
time  between  4 :30  and  5 :30  a.  m.  of  January  11,  1907.  While  the 
wagon  was  passing  along  the  tracks  it  was  overtaken  and  struck  by  the 
defendant's  car. 

I  think  that  the  judgment  must  be  reversed,  and  a  new  trial  be  or- 
dered, upon  the  exception  taken  to  the  refusal  to  give  this  instruction 
to  the  jury : 

*'lt  the  jury  find  that  the  plaintiffs  drtver  drove  200  yards  or  more  upon 
the  track,  knowing  the  danger  of  the  situation  and  being  famUlar  with  the 
conditions  there  existing,  without  making  any  effort  to  ascertain  whether  the 
car  was  approaching  behind  him,  and  that  contributed  to  the  accident;  the 
plaintiff  cannot  recover." 

*For  oUier  cases  see  same  toplo  ft  §  nviabbb  In  Deo.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexes 
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It  appears  that  the  plaintiffs  driver  knew  that  cars  ran  upon  the 
track.  He  testifies  that  he  passed  alcmg  nearly  300  feet  before  the  ac- 
cident, and  that  he  did  not  during  that  time  look  back  for  any  ap- 
proaching car,  and  there  is  no  proof  that  he  listened  for  one.  Al- 
though the  headlight  of  the  car  had  gone  out,  there  is  no  dispute  but 
that  the  car  was  lighted.  Under,  the  circumstances,  the  defendant  was 
entitled  to  this  instruction.  Belford  v.  Brooklyn  Heights  Railroad  Co., 
86  App.  Div.  388,  83  N.  Y.  Supp.  836. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered ;  costs  to  abide 
the  event    All  concur. 


MILLER  et  al.  v.  ALLEN. 

(Sapreme  Coart,  Appellate  Division,  Second  Department    March  6,  1009.) 

CouBTB  (1 189*)— Municipal  Coubts— Oontkssion  of  Judomirt— Pboot  of  At- 
tobnet's  Authobitt. 

Under  Mnnlclpal  Court  Act  (Laws  1902^  p.  1496,  c.  580)  {  20,  providing 
that  the  Code  of  GlvU  Procedure  shall  apply  to  proceedings  In  the  Munic- 
ipal Courts,  **so  far  as  the  same  can  be  made  applicable  and  are  not  In 
conflict  with  the  provisions  of  this  act"  Code  Civ.  Proc.  S  740,  providing 
that  an  offer  of  judgment  made  by  an  attorney  must  have  annexed  there- 
to an  affidavit  by  the  attorney  that  he  'is  duly  authorized  to  make  It  In 
behalf  of  the  parties,"  appUes  to  causes  in  the  Municipal  Court 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  f  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Third  District. 

Action  bjr  Benjamin  Miller  and  another  against  Clara  L.  Allen. 
There  was  judgment  for  plaintiffs,  and  from  so  much  of  the  judgment 
as  awards  costs  to  plaintiffs,  and  refuses  to  award  costs  to  defendant, 
defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Edward  W.  Davidson,  for  appellant 

Jacob  H.  Denenholz,  for  respondents. 

MILLER,  J.  On  the  return  of  the  summons  the  defendant  appear- 
ed by  attorney,  who  filed  a  written  offer  of  judgment,  pursuant  to 
section  148  of  the  Municipal  Court  act  (Laws,  1902,  p.  1637,  c.  580), 
subscribed  by  the  said  attorney.  The  recovery  was  less  favorable  to 
the  plaintiffs  than  the  offer.  Wherefore  the  appellant  claims  that  she 
should  have  been  allowed  costs. 

The  respondents  contend  that  section  740  of  the  Code  of  Civil  Pro- 
cedure is  made  applicable  to  the  Municipal  Court  by  virtue  of  section 
20  of  the  Municipal  Court  act  (Laws  1902,  p.  1496,  c.  580).  Said 
section  740  provides  that  an  offer  or  an  acceptance,  subscribed  by  the 
attorney,  must  have  annexed  thereto  his  affidavit  to  the  effect  that 
*1ie  is  duly  authorized  to  make  it  in  behalf  of  the  party."  It  is  true 
that  said  section  in  terms  applies  to  the  cases  specified  in  the  four 
sections  preceding  it,  and,  of  course,  was  not  intended  by  its  framers 
to  apply  to  Municipal  Courts.    But  that  is  no  reason  for  denying  force 

*'to  other  OBsef  see  Mune  topio  ft  S  numbib  in  Dec.  A  Am.  Dlfi.  1907  to  date,  ft  Rep'r  Indezei 
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and  effect  to  said  section  20  of  the  Municipal  Court  act,  whicli  pro- 
vides that  the  provisions  of  the  Code  of  Civil  Procedure  and  the 
rules  and  regulations  of  the  Supreme  Court  shall  apply  "so  far  as  the 
same  can  be  made  applicable  and  are  not  in  conflict  with  the  provi- 
sions of  this  act,"  Certainly  said  section  740  "can  be  made  applicable/' 
and  our  attention  is  not  called  to  any  provision  of  the  Municipal 
Court  act  with  which  it  conflicts.  There  is  as  much  reason  for  rc^ 
quiring  proof  of  the  authority  of  an  attorney  in  the  Municipal  Courts 
as  in  courts  of  record.  To  be  sure,  the  affidavit  does  not  add  anything 
to  the  authority,  but  it  furnishes  evidence  of  it. 

The  contention  that  the  application  of  said  section  740  is  expressly 
limited  by  section  3347  of  the  Code  of  Civil  Procedure  to  the  Supreme 
Court,  the  City  Court  of  the  City  of  New  York,  and  the  County  Court, 
can  have  no  force,  for  the  reason  that  the  Code  of  Civil  Procedure 
and  the  rules  and  regulations  of  the  Supreme  Court  were  not  adopted 
with  reference  to  the  Municipal  Courts,  but  apply  to  them,  if  at  all, 
solely  perforce  of  said  section  20  of  the  Municipal  Court  act.  The 
case  of  Cutting  v.  Jessmer,  101  App.  Div.  283,  91  N.  Y.  Supp.  658, 
relied  upon  by  the  appellant,  is  not  in  point.  That  case  dealt  with  an 
offer  of  judgment  made  in  a  County  Court  on  an  appeal  from  a  judg- 
ment of  the  Justice's  Court,  and  was  controlled  by  express  provi- 
sions of  the  Code  of  Civil  Procedure  other  than  said  section  740.  I 
think  that  the  provisions  of  said  section  740  "can  be  made  applicable," 
and  that  they  are  not  "in  conflict  with  the  provisions"  of  the  Municipal 
Court  act. 

It  follows  that  the  question  was  rightly  decided  by  the  Municipal 
Court  justice,  and  the  judgment  appealed  from  should  be  affirmed. 

Judgment  of  the  Municipal  Ck)urt  affirmed,  with  coGts.    All  concur. 


IRVING  v.  HIGGINS. 
(Supreme  Oourt,  AppeUate  Diylsion,  Second  I>epartment    March  Q>  1909.) 

DiSCOVBBY  (§  05*)— B2XAiaNATI0N  OF  DEFENDANT  BEVOBE  TbiAI^— ArPIDAVIT. 

Under  Cbde  Civ.  Proc.  S  872,  subd.  4,  and  Gen.  Prac.  Rule  82,  proTiding 
that  an  affidavit  for  the  examination  of  a  party  before  trial  shall  state  the 
facts  and  circumstances  showing  the  materiality  and  necessity  of  the  tes- 
timony, an  affidavit  for  the  examination  of  the  defendant  in  an  action  for 
libel,  alleging  that  the  testimony  desired  was  material  and  necessary  to 
enable  plaintiff  to  prove  that  defendant  is  and  was  the  owner  of  an  auto- 
mobile which  ran  over  plaintiff's  son,  and  certain  other  matters  relevant  to 
the  issues  in  the  action,  which  were  within  the  defendant's  knowledge, 
was  insufficient 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  H  68-70;  Dec. 
Dig.  S  55.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  R.  Johnson  Irving  against  Charles  M.  Higgins.  From  an 
order  denying  defendant's  motion  to  vacate  an  ex  parte  order  for  the 
examination  of  the  defendant  before  trial  in  an  action  for  alleged  libel, 
defendant  appeals.    Reversed,  and  motion  granted. 

*For  other  cases  see  same  topic  A  8  2Vuiiber  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  GAYNOR,  and  MILLER,  JJ. 

Charles  M.  Stafford,  for  appellant. 
Gilbert  Ray  Hawes,  for  respondent 

MILLER,  J.  The  order  sought  to  be  vacated  was  granted  on  the 
affidavit  of  the  plaintiff.  The  only  statement  contained  in  said  affida- 
vit bearing  on  the  materiality  and  necessity  of  the  testimony  of  the 
party  sought  to  be  examined  is  the  following : 

"Tliat  the  testimony  of  the  above-Darned  defendant  is  material  and  necessary 
to  enable  the  plaintiff  to  prove  that  the  defendant  Is  and  was  the  owner  of  the 
automobile  which  ran  over  plaintiff's  son,  and  certain  other  matters  relevant 
to  the  Issues  in  this  action,  which  are  within  the  knowledge  of  defendant" 

It  does  not  suffice  that  the  defendant  state  his  conclusions.  The 
Code  and  the  rules  require  that  facts  and  circumstances  be  stated 
showing  the  materiality  and  necessity  of  the  testimony.  Rule  82, 
General  Rules  of  Practice ;  Code  Civ.  Proc.  '§  872,  subd.  4.  In  place 
of  stating  his  conclusion,  the  moving  party  must  specify  facts  or  cir- 
cumstances from  which  the  court  can  draw  the  necessary  conclusions. 
While  the  strict  rules  at  one  time  applied  by  the  courts  to  these  ap- 
plications have  been  relaxed,  the  said  court  rule  and  Code  provisions 
have  not  been  changed.  Oaks  v.  Star  Co.,  119  App.  Div.  368,  104  N. 
Y.  Supp.  244,  and  Loewy  v.  Gordon  (Sup.)  114  N.  Y.  Supp.  211. 

It  is  stated  in  the  affidavit  upon  which  the  order  was  granted  that 
the  action  is  to  recover  damages  for  an  alleged  libel,  but  how  the  ques- 
tion of  ownership  of  the  automobile  is  relevant  or  material  to  any  is- 
sue involved  in  the  case  was  not  shown. 

The  order  i$  reversed,  and  the  motion  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  granted,  with 
(10  €06ts.    All  concur. 


JOHNSTONE  v.  WEIBBU 
(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  Replevin   (5  54*)  —  Relist  Demanded  —  Replevin   Before   Judgment  — 

Waiveb. 

Plaintiff,  in  claim  and  delivery  for  a  safe,  could  waive  the  prlvll^e  of 
replevying  the  safe  before  judgment,  and  await  the  possession  obtained  by 
his  judgment. 

[E3d.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  S  197 ;  Dec.  Dig. 

2.  Process  (5  34*)— Summons— Notice— Sufficiency. 

The  court  acquired  jurisdiction  by  service  of  summons,  stating  that 

judgment  would  be  taken  for  a  certain  sum  if  defetidant  did  not  appear, 

•  though  not  accompanied  by.  affidavit  or  complaint,  and  not  stating  the 

nature  of  the  cause  of  action,  as  plaintiff  could  set  up  any  cause  of  miction 

when  defendant  appeared. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent.  Dig.  {  28;  Dec.  Dig.  S 
81*] 

*Por  other  etmea  see  same  topic  A  8  vmsBBJt  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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8.  REPLBVIN  (§  107*)-<rUDGMENT-NECESSITT  OP  AL1SIII7ATIVE  JUDGMENT. 

Judgment  for  possession  merely,  without  fixing  the  value  of  the  prop- 
erty and  awarding  alternative  relief  In  damages  Is  proper  in  replevin. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent  I>lg.  SI  424-428;  Dec. 
Dig.  S  107.*] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Charles  J.  Johnstone  against  Adolph  Weibel.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Martin  Byrne,  for  appellant. 

Arthur  H.  Cameron,  for  respondent 

RICH,  J.  This  action  was  commenced  by  the  service  of  a  summons, 
stating  that  if  the  defendant  failed  to  appear  judgment  would  be  tak- 
en against  him  for  $26.50  and  costs  of  the  action.  The  pleadings  were 
oral ;  the  plaintiff's  attorney  stating  that  his  complaint  was  for  "claim 
and  delivery  and  damages.'*  It  appears  from  the  bill  of  particulars 
that  his  cause  of  action  is  based  upon  the  ownership  of  a  safe,  in  the 
possession  of  the  defendant,  which  he  demands  with  damages  sustain- 
ed in  consequence  of  defendant's  refusal  to  deliver  it  to  him.  The  mu- 
nicipal justice  has  found  for  the  plaintiff,  and  directed  the  entry  of 
judgment  in  his  favor,  adjudging  that  he  recover  the  possession  of  the 
safe,  with  $6.60  damages  for  its  detention,  and  costs.  FrOm  the  judg- 
ment accordingly  entered,  this  appeal  is  taken. 

Defendant  contends  that  the  trial  court  had  no  jurisdiction,  because 
there  was  no  affidavit  or  complaint  accompanying  the  summons,  and 
that  the  latter  contains  no  reference  to  the  nature  of  the  action.  The 
plaintiff  did  not  seek  to  replevin  the  safe.  He  had  the  right  to  waive 
this  privilege,  and  await  possession  obtained  under  his  judgment.  The 
court  acquired  jurisdiction  by  the  service  of  the  summons,  and,  where 
a  defendant  has  thus  been  brought  into  court,  the  plaintiff  is  at  liber- 
ty to  set  up  any  cause  of  action  that  he  chooses.  Sharp  v.  Clapp,  15 
App.  Div.  445,  44  N.  Y.  Supp.  451. 

The  judgment  did  not  fix  the  value  of  the  property,  and  was  not  in 
the  alternative,  which  the  appellant  argues  presents  reversible  error. 
In  this  he  is  mistaken.  In  Hammond  v.  Morgan,  101  N.  Y.  179,  4 
N.  E.  328,  it  was  held  that  a  judgment  for  plaintiff  in  an  action  of  re- 
plevin may  be  entered,  although  the  jury  has  not  assessed  any  damages 
or  found  the  value  of  the  property. 

The  judgment  of  the  Mimicipal  Court  must  be  affirmed,  with  costs. 
All  concur. 


(62  Misc.  Rep.  495.) 

BRKINS  V.  TUCKER  et  al.  (JACKSON,  Intervener). 

(Sapreme  Caart,  Appellate  Term.    March  5,  1909.) 

1.  CouBTS  (§  189*)— MuKiciPAL  CouBT  OF  New  Yobk— Powebs— Intebpleadeb. 
In  a  summary  proceeding  In  the  Municipal  Court  by  a  landlord  for  non- 
payment of  rent,  the  tenant  cannot  plead  that  a  third  person  claims  the 
rent  and  that  the  tenant  is  willing  to  deposit  the  amount  due  upon  dls- 

•For  oUier  cmob  see  same  topic  ft  §  kvmbes  In  Doc.  Sk  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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Charge  from  liabUity;  Manlcipal  Court  Act  (Laws  1902,  p.  1646,  c.  580)  S 
187,  proTiding  that  one  sued  on  contract  or  for  a  chattel  may  have  sub- 
stituted as  a  party  a  third  person  who  makes  a  demand  upon  him,  not 
applying  to  summary  proceedings,  and  the  court  having  no  power  to  sub- 
stitute another  party  as  a  defendant  in  such  proceedings,  except  as  pro- 
vided by  Code  Civ.  Proc.  §  2244,  though  It  would  be  a  defense  that  the 
landlord  had  assigned  the  lease  to  one  who  became  entitled  to  the  rent. 
[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  S  189.*] 

2.  Lakdlobo  and  Tknant  (S  298*)—Summabt  Proceedings— Payment  of  Rent 
— EFracT.  • 

No  further  proceedings  could  be  had  in  a  summary  proceeding  by  a 
landlord  for  nonpayment  of  rent  after  the  tenants  paid  the  rent  into  court, 
and  no  final  order  could  be  granted;  the  remedy  to  remove  the  tenant 
provided  by  Code  Civ.  Proc.  f  2231,  being  intended  to  place  the  landlord 
in  a  position  to  compel  payments  or  be  restored  to  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  I  298.*] 

&  Landlord  and  Tenant  (S  901*)— Suhmabt  Pbocbedinos— Intbbvbntion. 

Under  Oode  Civ.  Proc  S  2244,  allowing  one  in  possession  or  claiming 
possession  of  pr«nlses  involved  in  summary  proceedings  to  answer,  one 
claiming  rents  under  an  assignment  by  the  landlord  as  collateral  security 
cannot  intervene  in  a  proceeding  by  the  landlord  against  the  tenant  for 
nonpayment  of  rent,  where  he  is  not  and  has  never  been  in  possession. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  {  301.*] 

4.  CouBTs  (§  188*)— New  York  Municipal  Court— Equitt  Jurisdiction. 
The  New  York  Municipal  Court  has  no  equity  jurisdiction. 
[Ed.  Nota — ^For  other  cases,  see  Courts,  Dec.  Dig.  S  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Summary  proceedings  by  Henry  Erkins,  landlord,  against  John 
Tucker  and  another,  tenants;  Marie  L.  Jackson  intervening  From 
a  final  order  in  favor  of  the  landlord,  Jackson  appeals.  Appeal  dis- 
missed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Merle  I.  St.  John,  for  appellant. 
Edwin  R.  Root,  for  respondents. 

GILDERSLEEVE,  P.  J.  The  respondent  is  the  owner  of  certain 
premises  occupied  by  the  tenants,  Tucker  and  Vincent,  under  a  five- 
year  written  lease  from  January  1, 1908 ;  the  rent  reserved  being  $100 
per  month,  payable  in  advance.  On  June  1,  1908,  the  tenants  defaulted 
in  the  payment  of  the  rent,  and  the  respondent  instituted  summary 
proceedings  to  recover  possession  of  the  premfses.  The  precept  was 
returnable  on  June  15,  1908.  On  the  return  day  the  tenants  appeared 
and  filed  an  affidavit,  made  by  one  Carpenter,  in  which  he  set  forth 
that  the  tenant,  Tucker  &  Vincent,  was  a  domestic  corporation  of 
which  he  was  vice  president;  that  the  said  tenants  had  not  paid  the 
rent  aforesaid,  but  were  ready  and  willing  to  do  so  "to  the  person  or 
persons  entitled  thereto'*;  that  the  respondent  claimed  to  be  entitled 
thereto,  and  also  that  one  Marie  L.  Jackson  claimed  to  be  entitled  to 
said  rent;  that  said  tenants  had  no  interest  in  the  respective  claims, 
which  were  made  without  collusion  with  them ;  and  that  said  tenants 

*ta>eCh«reMMM»um«topieft  immBBBln  Dae.  ft  Am.  Digs.  1907  to  dat*.  *  Rcp'r  I&d«xM 
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were  ready  and  willing  to  deposit  the  amount  of  rent  "upon  discharge 
from  liability  to  either  claimant."  The  tenants  thereupon  paid  into 
court  the  amount  of  rent  and  costs.  At  the  same  time  Marie  L.  Jack- 
son, styling  herself  an  "intervener,"  filed  a  so-called  answer  to  the 
petition  of  the  respondent,  in  which,  after  a  denial  of  all  the  allega- 
tions of  the  petition,  except  the  allegation  of  hiring  by  the  respondent 
to  said  tenants,  she  averred,  in  substance,  that  on  February  13,  1908, 
the  respondent,  in  writing,  assigned  the  lease,  and  other  leases,  niade 
between  himself  and  said  tenants  to  her,  which  assignment  contained 
this  clause : 

"And  I  further  constitute -the  said  Marie  L.  Jackson  my  attorney  In  fact 
to  enter  Into  possession  of  said  premises,  and  In  my  name  or  otherwise  to  col- 
lect the  rents  due  under  said  lease,  and  In  my  name  or  otherwise  to  Institute 
legal  proceedings  to  recover  the  rents  due  and  unpaid.  This  assignment  is  giv- 
en as  collateral  security  for  the  faithful  performance  of  the  covenants  con- 
tained In  a  bond  and  mortgage,  all  bearing  even  date  herewith,  executed  by 
Henr^'  M.  Erkins  and  Mary  P.  Erklns,  and  is  to  become  void  upon  the  faith- 
ful performance  of  all  of  said  covenants." 

She  also  alleged  that  said  mortgage  was  to  become  due  February 
13,  1909 ;  that  she  had  caused  a  demand  for  the  said  June  rent  to  be 
made  upon  Tucker  and  Vincent,  tenants.  She  then  set  up  the  same 
statement  of  facts  as  a  counterclaim,  and  asked  that  the  petition  be 
dismissed,  with  costs,  and  that  judgment  be  rendered  awarding  her 
possession  of  the  premises,  and  adjudging  that  she,  as  assignee,  be 
entitled  to  said  $100  and  all  rents  until  the  payment  of  her  mortgage, 
or  that  the  tenants  be  authorized  to  remain  in  possession  of  said  prem- 
ises, upon  payment  by  them  to  the  clerk  of  the  court  of  all  rent,  and 
that  the  clerk  be  directed  to  deposit  all  of  said  rent  with  some  trust 
company  to  await  the  maturity  of  said  mortgage,  and,  if  said  mortgage 
be  not  paid,  to  apply  said  rent  to  its  payment.  This  answer  was  re- 
ceived and  filed  by  the  court,  and  a  motion  made  to  strike  it  out  was 
denied,  and  the  case  set  down  for  trial  on  June  29,  1908.  On  the  last- 
named  day  the  attorney  for  the  respondent  and  the  attorney  for  the 
so-called  "intervener"  appeared,  and  upon  a  second  motion  being  made 
to  strike  out  the  answer  th^  court  reserved  its  decision,  and  upon  July 
1st  granted  said  motion  and  entered  a  final  order  in  favor  of  the  re- 
spondent, who  thereupon  obtained  the  amount  of  the  rent  aforesaid. 
The  so-called  "intervener"  appeals. 

It  may  first  be  remarked  that  there  is  no  authority  in  the  Municipal 
Court  act  (Laws  1902,  p.  1486,  c.  580)  under  which  the  tenants  had  a 
right  to  pursue  the  course  taken  by  them.  Section  187  *of  that  act 
provides  that  a  defendant,  against  whom  an  action  to  recover  "upon 
contract  or  an  action  to  recover  a  chattel"  is  pending,  may,  before 
answer,  upon  proof  by  affidavit  that  a  person  not  a  party  to  the  action 
makes  a  demand  upon  him,  and  "upon  notice  to  that  person,"  apply 
for  an  order  to  substitute  that  person,  etc.  This  is  the  only  section 
under  >vhich  an  interpleader  is  permitted,  and  applies  only  to  actions 
upon  contract  or  to  recover  a  chattel.  It  is  not  applicable  to  summary 
proceedings.  If,. by  reason  of  the  assignment  of  the  lease  by  the  re- 
spondent to  Jackson,  she  became  entitled  to  the  rent  to  the  exclusion 
of  the  rights  of  Erkins,  the  respondent,  that  would  have  been  a  de- 
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fense  to  the  respondent's  attempt  to  dispossess  the  tenants ;  but  there 
exists  no  power  in  the  Municipal  Court  to  substitute  another  party 
as  a  defendant  in  summary  proceedings,  except  as  provided  for  in 
section  2244  of  the  Code,  even  upon  notice,  of  which  no  proof  ai>- 
pears  in  this  case. 

It  may  also  be  observed  that,  when  the  tenants  paid  the  amount  of 
rent  into  court,  no  further  proceedings  could  be  had  therein,  and  no 
final  order  could  be  granted.  "The  remedy  provided  by  section  2231 
of  the  Code  of  Civil  Procedure  is  intended  to  place  the  landlord  in  a 
position  to  compel  payments  of  his  rent  or  be  restored  to  the  posses- 
sion of  his  premises,  and  when  the  proceeding  has  resulted  in  either 
of  these  ends  it  has  accomplished  all  the  Legislature  intended."  Flew- 
ellin  V.  Lent,  91  App.  Div.  430,  86  N.  Y.  Supp.  919 ;  Asbyll  v.  Haims, 
38  Misc.  Rep.  678,  78  N.  Y.  Supp.  64.  The  payment  by  the  ten- 
ants of  the  rent  into  court  was  a  voluntary  payment  by  them.  It 
inured  to  the  benefit  of  the  landlord,  and  became  his  the  moment  it 
was  so  paid  to  the  clerk,  and  the  proceedings  should  then  have  been 
dismissed.  Whatever  right  thereto  the  so-called  "intervener"  had 
must  be  determined  in  another  action.  She  was  not  one  of  the  par- 
ties to  whom  the  right  is  accorded,  under  section  2244  of  the  Code, 
of  interposing  an  answer  in  a  summary  proceeding.  Heuser  v.  An- 
tonius  (Sup.)  84  N.  Y.  Supp.  580.  She  was  not,  and  never  had  been, 
in  possession  of  the  demised  premises,  and  she  is  praying  for  the  trial 
of  equitable  issues,  which  is  beyond  the  jurisdiction  of  the  Municipal 
Court  to  grant,  as  that  court  has  no  equity  powers. 

Appeal  dismissed,  with  $10  costs. 

MacLEAN,  J.,  concurs. 

DAYTON,  J.  I  concur.  The  assignment  of  the  rents  is  in  terms 
as  collateral.  The  debt  is  not  due.  There  is  no  claim  of  default  on 
the  part  of  Erkins,  the  mortgagor,  nor  that  the  intervener  has  attempt- 
ed any  right  to  possess  the  premises. 


(61  Misc.  Rep.  443.) 

CUNNINGHAM  v.  GI^UBER  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1908;) 

CospoiiATiONS  (S  630*)  —  Dissolution  of  Cobpobation  —  Action  fob  Negli- 

GfiNCS. 

General  Corporation  Law  (Laws  1892,  p.  1811,  c.  687)  f  30,  is  not  applica- 
ble to  a  stock  corporation;  but  such  corporation  is  controlled  by  Stock 
Corporation  Law  (Laws  1896,  p.  904,  c.  932)  §  57,  and  an  action  against  the 
directors  of  a  stock  corporation,  after  dissolution,  for  negligent  injury  for 
which  the  corporation  was  answerable,  cannot  be  maintained,  as  it  con- 
tinues against  the  corporation. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Dec.  Dig.  §  630.*] 

Action  by  Michael  C.  Cunningham  against  Samuel  S.  Glauber  and 
others.    Demurrer  to  complaint  sustained. 

•For  oth«r  casM  a—  Mune  topic  ft  9  svitsKn  in  J>ec.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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May  &  Jacobson,  for  plaintiff. 
Goldstmth  &  Rosenthal,  for  defendants. 

BISCHOFP,  J.  This  action,  brought  against  the  directors  of  a 
stock  corporation  after  voluntary  dissolution  to  recover  damages  for  a 
negligent  injury  for  which  the  corporation  was  answerable,  proceeds 
upon  the  theory  that  section  30  of  the  general  corporation  law  (Laws 
1892,  p.  1811,  c.  687)  applies;  and  the  case  of  Marstaller  v.  Ogden 
Mills,  143  N.  Y.  398,  38  N.  E.  370,  is  cited  as  an  authority  for  the 
plaintiff.  By  section  67  of  the  stock  corporation  law  (Laws  1896,  p. 
994,  c  932),  enacted  in  the  year  1896,  specific  provision  is  made  for 
the  enforcement  of  demands  against  a  stock  corporation  after  volun- 
tary dissolution;  it  being  declared: 

"Said  oarporatlon  shall  nevertheless  continue  in  existence  for  the  purpose 
of  paytaig  •  •  •  any  existing  debts  *  •  •  and  niay  sae  and  be  sued  for 
the  purpose  of  enforcing  such  debts  and  obligations." 

Marstaller  v.  Ogden  Mills  was  a  case  of  a  business  corporation,  and 
the  matters  in  suit  arose  prior  to  the  enactment  of  section  67  of  the 
stock  corporation  law ;  hence  that  authority  has  no  application  to  the 
present  controversy. 

The  special  provisions  of  section  67  of  the  stock  corporation  law 
must  necessarily  control  over  the  general  provisions  of  section  30  of 
the  general  corporation  law  in  a  case  thus  specially  provided  for  (see 
O'Reilly  v,  Greene,  18  Misc.  Rep.  423,  426,  41  N.  Y,  Supp.  1056),  and 
accordingly  the  cause  of  action  stated  in  the  complaint  was  one  which 
continued  against  the  corporation,  not  against  the  directors  as  trustees 
for  the  purposes  of  a  suit  The  demurrer  must  therefore  be  sustained^ 
with  costs. 

Demurrer  sustained. 


HABTBNS  T.  O'NEILL  et  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    March  5,  1909.) 

1.  Meohanigs'  liiKNS  (S  200*)— PaooEBDnros  to  Keep  Auvb— NEOEssixr  or  Su- 
ing TO  FOBECLOSE. 

To  keep  a  mechanic's  lien  alive  a  daimant  mnst  begin  his  action  to 
foredoee  within  one  year  after  the  filing  of  his  notice  of  the  lien«  as  re- 
quired by  Mechanic's  Lien  Law  (Laws  1897»  p.  522,  c  418)  S  16. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liensi  Cent.  Dig.  i  4S0; 
Dec.  Dig.  I  26a*l 

2»  Action  (S  04*)— Ooiocbnoehent— Sebtiob  or  Suioconb* 
An  action  Is  begun  by  the  service  of  a  summons. 
[Ed.  Note.— For  other  cases,  see  Action,  Oent  Dig.  |  726;  Dec.  Dig.  I 
64.*] 

8.  Limitation  or  Actions  (S  119*)  —  Ooicmenoement  of  Action— Sevebal  De- 
fendants—Joint Contbaotobs— Defendants  "Otherwise  United  in  In- 
tebest." 

The  owner  of  the  premises  and  a  contractor  for  work  thereon  are  not 
Joint  contractors  as  to  a  sabcontractor,  or  ''otherwise  united  in  interest," 
within  the  meaning  of  Code  Otv.  Proc  f  399,  proyiding  that  an  attempt  to 

'For  other  omoo  see  Mine  topio  A  |  nuiibbb  In  Dee.  ft  Am.  DIsi.  1907  to  date,  ft  Rep*r  IndexM 
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commence  an  action  is  equivalent  to  the  commencement  thereof  against 
each  defendant,  when  the  summons  is  delivered  to  be  served  to  certain 
officers  of  the  county  In  which  one  of  two  or  more  codef endants,  who  are 
joint  contractors  or  otherwise  united  in  interest,  resides  or  last  resided. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of  Actions,  Gent  Dig.  $  530; 
Dec.  Dig.  S  119l*] 

L  Mechanics'  Liens  (|  07*>— Subcontbactobs^Natube  of  Lien. 

The  lien  of  a  subcontractor  attaches  perforce  of  the  owner's  indebted- 
ness to  the  contractor. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i  129;  Dec. 
Dig.  S  QT.*] 

5.  Mechanics'  Liens  (§  115*)— Right  or  Subgontbactob— Bftect  or  Pathent 
TO  Contbactob. 

Payment  to  the  contractor  of  the  full  contract  price  in  good  faith  may 
defeat  the  right  of  the  subcontractor  to  his  lien. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  $  151 ;  Dec. 
Dig.  §  115.*] 

8^  Mechanics'  Liens  (§  97*)— SxjBOONTBAcrroB&— Natube  op  Claims. 

The  subcontractor's  claim  against  the  contractor  rests  on  their  contract, 
but  his  claim  against  the  owner  is  perforce  of  his  right  to  garnish  or  at- 
tach the  amount  due  from  the  owner  to  the  contractor  and  to  proceed  to 
foreclosure. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  liens,  Cent  Dig.  1 129;  Dec. 
Dig.  S  97.*] 

7.  Meoranics'  Liens  ((  263*)— ENirorBCEusNT— Surr  bt  Stjbconibaotob— Join- 

DEB  OF  CONTBAOrOB  AS  DEFENDANT. 

Code  Civ.  Proc.  S  8402,  relating  to  parties  to  actions  to  enforce  a  me- 
,chanic's  lien,  does  not  enumerate  the  contractor  as  a  necessary  party  de- 
fendant and  he  is  not  united  in  interest  with  the  owner,  so  as  to  be  re- 
quired to  be  Joined  by  section  448  in  an  action  to  foreclose,  and  he  need 
not  be  made  a  party. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  $  479 ;  Dec 
Dig.  §  263.'»] 

&  Mechanics'  Liens  ((  269*>—Ldcitation8— Commencement^  of  Action— Sev- 
eral Defendants. 

The  service  of  the  summons  and  complaint  on  the  contractor  is  not  a 
commencement  of  the  action  against  the  owner. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {  465 ;  Dec. 
Dig.  S  260.*] 

9i  Mechanics'  Leens  ((  235*)~Di80habob— Failube  to  Begin  Action  ob  Se- 
cuBE  Obdeb  of  Continuance. 

Where  an  action  to  foreclose  is  not  begun  or  an  order  to  continue  a  lien 
is  not  filed  within  one  year  from  filing  the  lien,  it  is  discharged  without 
an  order  of  court ;  Mechanic's  Lien  Law  (Laws  1897,  p.  523,  c.  418)  §  18, 
providing  that  a  lien  may  be  discharged  by  failure  to  begin  the  action  or 
secure  an  order  within  such  time,  being  self-operative. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  S  418;  Dec 
Dig.  {  235.'»] 

10.  Mechanics'  Ldbns  (S  268*)— Fobeclobubb— Notice  of  Pendenot  of  Pbo- 

CEEDINGS— CANCELUkTION. 

Pursuant  to  Code  Civ.  Proc.  {  1674,  providing  for  the  cancellation  of  a 
notice  of  lis  pendens  after  the  action  is  settled,  discontinued,  or  abated,  or 
final  judgment  rendered  against  the  party  filing  it  the  court  could  and 
should  have  directed  the  cancellation  of  the  notice  in  a  suit  to  foreclose 
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a  lien  discharged  under  Mechanic's  lien  Law  (Laws  1897,  p.  S28,  e  419) 
§  18,  by  failure  to  sue  in  time. 

[Ed.  Note. — For  otlier  cases,  see  Mechanics'  Li^is,  Cent.  Dig.  S  403 ;  Dec. 
Dig.  §  208,*] 

Appeal  from  Queens  County  Court. 

Action  by  Henry  Martens  against  Thomas  F.  O'Neill,  impleaded 
with  Herman  Hahn  and  another.  From  an  order  denying  a  motion  to 
cancel  of  record  a  mechanic's  lien  and  lis  pendens,  defendant  O'Neill 
appeals.    Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  GAYNOR,  and  MILLER,  JJ. 

Benjamin  F.  Donvan,  for  appellant. 

Constantine  T.  Timonier,  for  respondent. 

JENKS,  J.  This  appeal  is  from  an  order  of  the  County  Court  de- 
nying a  motion  to  cancel  and  to  discharge  of  record  a  mechanic's  lien 
and  a  lis  pendens.  The  defendant  who  moved,  and  who  now  appeals, 
is  the  owner  of  the  premises.    He  has  not  appeared  generally. 

The  mechanic's  lien  was  filed  on  May  4,  1907.  The  plaintiff  depos- 
es that  he  began  this  action  for  foreclosure  on  May  1,  1908,  by  filing 
the  summons  and  complaint,  with  a  lis  pendens,  "and  by  the  service  of 
a  copy  of  the  said  summons  and  complaint  upon  the  defendant  Her- 
man Hahn"  on  May  1, 1908 ;  that  the  defendant  Hurley  "has  also  been 
served  with  a  copy  of  the  said  summons  and  complaint";  and  that 
*'the  defendant  Thomas  F.  O'Neill  was  similarly  served  after  the  year 
had  expired  and  subsequent  to  the  4th  day  of  May,  1908."  Hurley  was 
a  mortgagee,  and  Hahn  was  the  contractor,  to  whom  the  plaintiff  was 
a  subcontractor.  It  does  not  appear  that  the  lien  was  ever  continued 
by  order,  or  redocketed. 

To  keep  the  lien  alive  the  plaintiff  must  have  begun  his  action  to 
foreclose  within  one  year  after  the  filing  of  his  notice  of  the  lien. 
Section  16,  Mechanic's  Lien  Law  (Laws  1897,  p.  522,  c.  418).  An 
action  is  begun  by  service  of  a  summons.  Concededly  he  did  not  serve 
the  owner  until  the  lapse  of  that  year.  And  hence  he  did  not  begin  his 
action  against  him,  unless  Hahn  was  a  codefendant  who  was  "a  joint 
contractor"  or  was  "otherwise  united  in  interest"  with  O'Neill.  Sec- 
tion 399,  Code  Civ.  Proc.  The  owner  of  the  premises  and  a  contractor 
for  work  thereon  are  not  joint  contractors  as  to  the  subcontractor. 
Phillips  on  Mechanics'  Liens  (3d  Ed.)  397.  And  they  are  not  "other- 
wise united  in  interest."  The  interest  of  the  contractor  is  to  defeat  the 
claim,  or  to  reduce  it  to  the  saving  of  his  own  claim  against  the  owner. 
The  interest  of  the  owner  is  confined  to  see  that  the  claim  of  the  sub- 
contractor rests  upon  a  sum  justly  due  from  the  owner  to  the  contract- 
or under  their  contract,  inasmuch  as  the  lien  of  the  subcontractor  at- 
taches perforce  of  the  owner's  indebtedness  to  the  contractor.  Van 
Clief  V.  Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017;  Brainard  v. 
County  of  Kings,  155  N.  Y.  638,  50  N.  E.  2G3.  Payment  to  the  con- 
tractor of  the  full  contract  price  in  good  faith  may  defeat  the  right  of 
the  subcontractor  to  his  lien  (De  Lorenzo  v.  Von  Raitz,  44  App.  Div. 

•For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  dat0»  St  Rep'r  IndexM 
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329,  60  N.  Y.  Supp.  736),  and  it  might  be  to  the  interest  of  a  dishon- 
est contractor  to  conceal  such  fact.  The  subcontractor's  claim  against 
the  contractor  rests  upon  their  contract.  His  claim  against  the  owner 
is  perforce  of  his  right  to  garnish  or  to  attach  the  amount  due  from 
the  owner  to  the  contractor  and  to  proceed  to  foreclosure.  He  seeks 
foreclosure  against  the  owner,  and  but  a  personal  judgment  for  defi- 
ciency against  the  contractor.  If  the  contractor  and  the  owner  were 
united  in  interest,  they  must  be  made  parties.  Section  448,  Code  Civ. 
Proc  But  section  3402  of  the  Code  -does  not  enumerate  the  contractor 
as  such  a  party.  He  is  not  such  an  one.  Phillips  on  Mechanics'  Liens, 
§  397.  There  was  no  unity  of  interest.  See  Smith  v.  Hurd,  50  Minn. 
503,  62  N.  W.  922,  36  Am.  St.  Rep.  661 ;  Smith  v.  Gault,  5  Month. 
Law  Bulletin,  54;  Henry  v.  Lynch  (Com.  PI.)  1  N.  Y.  Supp.' 780; 
Moore  v.  McLaughlin,  11  App.  Div.  478,  42  N.  Y.  Supp.  256. 

I  am  of  opinion,  then,  that  the  service  of  the  summons  and  com- 
plaint on  the  contractor  was  not  a  commencement  of  the  action  against 
the  owner.  As  the  plaintiff  did  not  begin  his  action  of  foreclosure, 
or  secure  an  order  to  continue  it,  within  one  year  from  the  time  of  fil- 
ing his  lien,  the  lien  was  discharged.  Albro  v.  Blume,  5  App.  Div.  309, 
39  N.  Y.  Supp.  215.  Section  18  of  the  mechanic's  lien  law  is  self-op- 
erative (In  the  Matter  of  Rudiger,  118  App.  Div.  86,  102  N.  Y.  Supp. 
1053),  and  hence  no  order  of  the  court  was  required  as  to  the  lien.  I 
think,  however,  that  the  court  could  and  should  have  directed  that  the 
notice  of  lis  pendens  should  be  canceled.  Section  1674,  Code  Civ. 
Proc. 

The  order  should  be  modified  accordingly,  and,  as  so  modified,  af- 
finned,  without  costs.    All  concur. 


DEVINB  V.  BROOKLYN  HEIGHTS  R.  CO. 
(Supreme  Court,  Appellate  Division,   Second  Department    March  6,   1909.) 

1.  Damages  (i  168*) — Personal  Injuries— Admissibility  of  Evidence. 

On  an  issue  of  damages  for  personal  injury,  It  was  competent  to  show 
that  plaintlflTs  capacity  to  conceive  would  continue,  but  she  would  con- 
tinnally  suffer  from  miscarriages. 

[Ed.  Note.— For  other  cases,  see  Damages,  Dec.  Dig.  §  168.*J 

2.  Damages  (S  36*) — Injuries  Causing  Misoarriages— Elements  or  Damage 

—Loss  OF  Future  Offspring. 

Evidence  that,  as  a  result  of  her  injury,  plaintiff  would  be  subject  to 
miscarriages,  could  not  be  used  as  a  basis  of  damages  for  pecuniary  loss 
resulting  from  deprivation  of  future  offspring,  though  it  could  be  used  as 
a  basis  for  damages  for  pain  and  suffering. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Dec.  Dig.  §  36.  •] 

8.  Trial  (§  255*) — Instruction  as  to  Effect  of  Evidence— Necessity  fob 
Request. 

If  counsel  for  a  defendant  fear  that  evidence  properly  in  the  case  as 
to  damages  for  pain  and  suffering  alone  may  be  used  by  the  jury  to  specu-. 
late  as  to  plaintlff*s  pecuniary  loss,  he  should  request  a  charge  that  such 
damages  were  ijiot  allowable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  627-641 ;  Dec.  Dig. 
§255.*] 

*For  other  cases  see  same  topic  &  S  nuubbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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4.  Dahages  (I  216*) — ^Pebsonal  Injt7BIes-~Tbial— Irbtbuotiohb. 

To  charge.  In  an  action  for  damages  for  personal  injuries,  that  plain- 
tiff is -entitled  to  recover  'for  the  deprivation  of  her  natanQ  powers." 
is  strictly  correct,  even  if  limited  to  a  particular  delicate  meaning,  and 
does  not  intimate  that  damages  may  be  given  for  pecuniary  loss  by  being 
deprived  of  future  children. 

[Ed.  Note. — ^Tor  other  cases,  see  Damages,  Dec  Dig.  |  216.**] 

5.  Evidence  (§  528*) — Opinion  Evidence— EbCAiaNAiiON  or  Bxpebi>— Ques- 

tion AS  TO  Personal  Injubt. 

In  examining  a  witness  as  to  injury  to  a  woman  whose  womb  was 
claimed  to  be  retroverted  and  ltd  ligaments  greatly  weakened,  for  the 
purpose  of  showing  the  degree  of  injury,  a  question  as  to  what  effect  the 
injury  had  on  her  capacity  to  bear  children  was  prefer. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Oent  Dig.  |  2887*:  Dea  Dig. 
I  528.*] 

Jenks  and  Miller,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Elizabeth  Devine  against  the  Brooklyn  Heights  Railroad 
Company  for  personal  injuries.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

D.  A.  Marsh,  for  appellant. 

John  F.  Carew,  for  respondent. 

GAYNOR,  J.  The  evidence,  regardless  of  the  question  by  which  it 
came  in,  or  of  whether  it  cropped  out,  was  competent  on  the  question 
of  damages,  viz.,  that  the  plaintiff's  capacity  to  conceive  would  con- 
tinue, but  she  would  continually  suffer  the  discomfort  and  pain  of  mis- 
carriages. A  motion  to  strike  it  out  would  have  been  properly  denied. 
To  say,  therefore,  that  "the  allowance  of  the  question  was  error"  is 
only  to  deal  with  a  technicality  for  its  own  sake.  It  is  true  that  the 
evidence  could  not  be  used  as  a  basis  for  damages  for  pecuniary  loss 
resulting  from  deprivation  of  future  offspring  (Butler  v.  Manhattan 
Railway  Co.,  143  N.  Y.  417,  38  N.  E.  454,  26  L.  R.  A.  46,  42  Am.  St. 
Rep.  738),  but  it  could  be  used  as  a  basis  for  damages  for  pain  and  suf- 
fering, and  was  therefore  material  and  relevant  If  the  defendant's 
counsel  feared  that  the  jury  might  also  make  use  of  it  to  speculate 
as  to  how  much  pecuniary  loss  the  plaintiff  would  suffer  by  having  no 
more  children  to  grow  up  and  support  and  enrich  her  (after  the  man- 
ner in  actions  by  next  of  kin  for  deaths  by  negligence),  it  was  for  him 
to  request  the  trial  judge  to  charge  the  jury  that  such  damages  were 
not  allowable.  As  it  is,  the  evidence  was  properly  in  the  case,  and 
there  is  nothing  to  indicate  that  it  was  used  as  a  basis  for  such  unlaw- 
ful damage.  It  will  not  do  to  distort  the  charge  of  the  trial  judge 
on  that  head  (to  which  there  was  no  exception),  viz.,  that  the  plaintiff 
was  "entitled  to  recover  reasonable  compensation  for  her  pain  and 
suffering,  for  the  deprivation  of  her  natural  powers,  for  the. loss  of 
health  which  is  due  to  this  accident,  if  it  is  due  to  it."  To  say  she  was 
entitled  to  damage  "for  the  deprivation  of  her  natural  powers"  was 
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Strictly  correct,  even  if  limited  to  a  particular  delicate  meaning,  which* 
was  not  the  case.  That  is  true  in  the  case  of  man  or  woman.  But  that 
is  far  from  even  intimating  that  damages  may  be  given  for  pecuniary 
loss  resulting  from  deprivation  of  future  children.  Nowhere  in  the 
case  is  there  any  intimation  of  a  notion,  much  less  of  a  claim,  that  such 
damages  were  allowable.  Nor  was  there  any  claim  on  the  argument, 
nor  is  there  any  in  the  brief  for  the  appellant,  that  such  damages  were 
allowed.  The  only  point  made  on  the  admission  of  the  evidence  in 
question  is  that  it  was  "incompetent,  immaterial  and  irrelevant,  for  the 
reason  that  it  was  not  shown  to  be  due  to  the  accident,  and  as  not 
pleaded."  That  it  was  used  as  a  basis  for  unlawful  damages  is  not 
claimed.  The  learned  counsel  for  the  defendant  could  not  bring  him- 
self to  go  that  far.  Finally,  it  may  be  worth  while  to  point  out  that 
the  question  itself  was  {Proper,  viz.,  "What  effect  does  it"  (the  injury) 
"have  on  her  capacity  to  bear  children?"  It  was  just  as  proper  as  to 
ask  what  effect  an  injurv  has  on  the  function,  use  or  capacity  of  the 
ami,  leg  or  stomach.  The  capacity  may  be  made  laborious,  or  pain- 
ful, or  destroyed.  The  degree  of  injury  is  competent  to  be  shown.  If 
the  plaintiff  were  still  able  to  conceive  and  bear  children  with  regulari- 
ty and  certainty  that  would  be  evidence  that  her  womb  was  not  much 
injured  or  weakened,  and  that  she  could  not  do  so  would  be  evidence 
—strong  corroborative  evidence — ^that  the  physical  condition  testified 
to  actually  existed,  viz.,  that  the  womb  was  retroverted  and  its  liga- 
ments greatly  weakened. 
The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except  JENES  and 
MILLER,  J  J.,  who  dissent 

JENKS,  J.  I  dissent.  A  physician  called  by  the  plaintiff,  after  tes- 
tifying that  the  probable  effect  of  such  an  accident  was  retroversion  of 
the  plaintiff's  womb,  was  asked :  "Q.  What  effect  does  it  have  on  her 
capacity  to  bear  children?"  This  was  objected  to,  but  under  exception 
the  witness  was  permitted  to  answer:  "She  cannot  bear  children.  She 
may  conceive,  but  she  will  abort."  I  think  the  allowance  of  this  ques- 
tion was  error.  Witrak  v.  Nassau  Electric  R.  R.  Co.,  62  App.  Div. 
234,  236,  65  N.  Y.  Supp.  257;  Butler  v.  Manhattan  R.  Co.,  143  N.  Y. 
417,  38  N.  E.  454,  26  L.  R.  A,  46,  42  Am.  St.  Rep.  738. 

As  I  read  the  prevailing  opinion,  this  error  is  held  not  reversible, 
because  the  testimony  thus  elicited  could  be  used  as  a  basis  for  dam- 
ages for  the  pain  and  suffering.  But  in  the  first  place  there  is  no  tes- 
timony in  the  case  that  conception  and  abortion  would  result  in  any 
greater  pain  and  suffering  than  conception  and  delivery;  and  in  the 
second  place  the  testimony  was  not  elicited  as  evidence  of  pain  or  suf- 
fering, nor  did  it  crop  out  in  answer  to  any  inquiry  upon  that  subject, 
but  it  was  given  in  direct  response  to  a  question  which  was  limited  to 
the  plaintiff's  capacity  to  bear  children.  And  even  if  it  were  proper 
to  have  elicited  such  testimony  as  relevant  to  pain  and  suffering,  that 
does  not  cure  the  error  which  permitted  a  direct  answer,  strictly  res- 
ponsive to  a  question  which  was  confined  to  an  improper  element  of 
damages.    The  defendant  was  not  bound  to  ask  the  court  to  limit  this 
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testimony  thus  elicited  to  the  question  of  pain  and  suffering,  under 
penalty  of  losing  the  benefit  of  its  exception ;  but  it  was  rather  the  du- 
ty of  the  plaintiff  to  thus  limit  such  testimony.  While  it  is  true,  as 
written  in  the  prevailing  opinion,  that  the  only  point  made  on  the 
printed  brief  as  to  the  admission  of  this  testimony  is  that  it  was  "in- 
competent, immaterial,  and  irrelevant,"  examination  of  the  record 
shows  that  the  objection  taken  to  the  question  was  that  it  was  "in- 
competent, immaterial,  irrelevant,  as  not  pleaded,  as  speculative,  and 
too  indefinite."  Now  in  Witrak  v.  Nassau  Electric  R.  R.  Co.,  52  App. 
Div.,  at  page  236,  65  N.  Y.  Supp.,  at  page  268,  Willard  Bartlett,  J., 
speaking  for  this  court,  said  of  such  testimony :  "The  injury  is  too  re- 
mote and  speculative." 

I  think  that  the  defendant  did  not  lose  the  beneBt  of  its  exception 
because  it  did  not  request  the  court  for  instruction  that  such  damages 
were  not  allowable.  The  charge  dealt  both  with  the  case  of  the  hus- 
band and  of  the  wife.  The  court  specifically  charged  that  the  husband 
was  not  entitled  to  recover  because  of  any  incapacity  of  his  wife  to 
bear  children ;  but  when  it  came  to  charge  the  jury  as  to  the  damages 
recoverable  by  the  wife,  it  made  no  mention  of  this  element  of  dam- 
ages at  all,  but  after  discussion  of  the  facts,  it  said  that  she  was  enti- 
tled to  recover  reasonable  compensation  for  "her  pain  and  suflFering, 
for  the  deprivation  of  her  natural  powers,  for  the  loss  of  health  which 
is  due  to  this  accident,  if  it  is  due  to  it."  Thus  not  only  was  the 
plaintiff  permitted  to  ask  a  question  which  directly  and  only  introduc- 
ed an  improper  element  of  damage  into  the  case,  but  the  instruction 
that  this  was  an  improper  element  of  damage  was  confined  to  the  case 
of  the  husband  alone,  no  such  limitation  was  made  as  to  the  case  of 
the  wife,  and  the  court  used  an  expression  which  was  broad  enough 
to  include  her  incapacity  to  bear  children. 

MIIylyER,  J.,  concurs. 


RABINOWITZ  V.  POWE3R  et  al, 
(Supreme  Court,  Appellate  Division,  First  Department    March  S,  1909.) 

MOBTOAGES  (§  468*)— FOBECLOSUBB— BeCEIVEB. 

Plaintiff  In  mortgage  foreclosure  is  not  entitled  to  a  receiver,  where  he 
falls  to  show  that  the  property  is  Inadequate  security. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §$  1874,  1375; 
Dec.  Dig.  S  468.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Rabinowitz  against  James  Power  and  others. 
From  an  order  denying  a  motion  to  vacate  an  order  appointing  a  re- 
ceiver pending  mortgage  foreclosure,  defendants  appeal.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Adolph  Cohen,  for  appellants. 

J.  Leon  Brandmarker,  for  respondent. 
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PER  CURIAM.  The  plaintiff,  having  failed  to  show  that  the  prop- 
erty is  inadequate  security  for  the  amount  due  upon  the  bond  and 
mortgage,  was  not  entitled  to  have  a  receiver  of  the  property  ap- 
pointed. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  to  vacate  the  order  appointing  a  receiver  granted,  with  $10 
costs,  with  leave,  however,  to  the  plaintiff  to  renew  the  application,  in 
case  the  defendants  should  unreasonably  defend  the  action. 


WEBB  V.   HILL. 
(Otsego  County  Court     February  27,  1909.) 

1.  Bastabds  (§  65*)— Filiation  Proceedings— Supficienoy  op  Evidence. 

Shrldence  In  filiation  proceedings  held  insufficient  to  support  an  order 
against  defendant 

[Bd.  Note.—For  other  cases,  see  Bastards,  Cent.  Dig.  |§  164,  175-177; 
Dec.  Dig.  §  65.*3 

2.  Bastabds  (S  61*)  ~  Filiation  Pboceepings— Evidencb— Ohabactbs  of  De- 

fendant. 

In  filiation  proceedings,  evidence  of  defendant's  good  character  is  ad- 
mlssible. 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent  Dig.  Sl  165,  167,  168; 
Dec.  Dig.  §  61.*] 

Appeal  from  Justice  Court. 

Filiation  proceedings  by  Joseph  W.  Webb,  as  overseer  of  the  poor 
of  the  town  of  Roseboom,  against  Luther  D.  Hill.  From  an  order 
of  filiation,  defendant  appeals.    Reversed. 

Holmes  &  Waterman,  for  appellant 
S.  W.  Barnum,  for  respondent. 

KELLOGG,  J.  This  is  an  appeal  from  an  order  of  filiation  made 
by  two  justices  of  the  peace  of  the  town  of  Roseboom,  adjudging  the 
defendant  to  be  the  putative  father  of  a  bastard  child,  of  which  the 
complainant  is  pregnant,  and  directing  him  to  pay  certain  sums  of 
money  for  support  of  the  child,  expenses  of  the  expected  confinement 
and  recovery,  and  the  costs  of  arrest. 

The  question  presented  here  is  as  to  what  proof  should  be  required 
to  sustain  this  order,  and  what  weight  should  be  given  to  the  testi- 
mony of  the  two  parties  directly  interested.  The  putative  mother 
testified  that  some  time  during  the  latter  part  of  the  month  of  May, 
1908,  the  defendant,  who  had  been  in  the  employ  of  her  father  as  a 
hired  man  from  the  1st  day  of  April,  in  that  year,  came  to  her  room 
between  3  and  4  o'clock  in  the  morning,  which  was  upstairs  in  her 
father's  house,  got  into  the  bed  where  she  and  two  of  her  sisters, 
aged  five  and  eight  years,  respectively,  were  sleeping,  and  had  such 
mtercourse  with  her  as  resulted  in  her  pregnancy;  that  on  a  subse- 
quent occasion,  and  during  the  latter  part  of  June,  the  defendant  also 
came  to  her  room,  and  again  had  intercourse  with  her ;  and  that  such 
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occasions  were  the  only  transactions  of  the  kind  between  herself  and 
the  defendant.  It  appears  that  upon  both  of  the  occasions  in  ques- 
tion the  room  of  complainant  and  the  one  occupied  by  her  father  and 
mother  adjoined  each  other,  and  were  separated  by  a  board  partition, 
and  that  the  room  of  her  three  brothers  was  nearby,  and  that  de- 
fendant was  at  that  time  sleeping  with  one  of  the  brothers.  Com- 
plainant states  that  her  sisters  were  not  awakened,  and  that  the  al- 
leged acts  were  the  first  and  only  ever  committed  by  her  of  such  a 
character  with  the  defendant,  or  with  any  other  person.  It  was  con- 
ceded upon  the  argument  that  the  child  was  bom,  but  not  alive,  on 
the  17th  day  of  February,  1909.  There  is  no  corroborating  evidence 
in  the  case,  simply  the  additional  fact  being  shown  that  the  mother 
of  complainant  noticed  a  stoppage  of  the  menstrual  period  the  last  of 
May,  although  the  complainant  testified  that  she  never  mentioned  the 
affair  to  her  father  or  mother  until  the  following  December,  and 
there  is  no  evidence  in  the  case  that  in  any  conversation  she  ever 
connected  the  defendant  with  the  most  unfortunate  affair.  It  seems 
almost  incredible  that  either  of  the  transactions  in  question  could 
haVe  taken  place  as  testified  to  by  the  complainant  under  the  circum- 
stances and  conditions  existing  in  the  house  at  the  time,  and  the  close 
proximity  of  so  many  different  persons,  including  the  father  and 
mother. 

The  defendant  denies  the  alleged  acts  in  each  and  every  particular, 
and  produced  six  witnesses  to  testify  as  to  his  good  character  in  the 
community.  The  defendant  also  produces  three  credible  witnesses 
who  testified  that  on  two  different  occasions  during  the  fall  of  1908 
the  complainant  stated  to  them,  in  response  to  inquiries  made  in  rela- 
tion thereto,  that  the  defendant  had  never  had  any  improper  relations 
with  her.  It  is  possible  that  this  was  a  natural  answer  for  her  to 
give,  but  it  seriously  affects  her  credibility  as  a  witness,  especially  in 
view  of  the  fact  that  it  is  solely  upon  her  testimony  that  the  order 
appealed  from  must  be  sustained.  It  is  doubtless  true  that  a  defend- 
ant may  be  held  upon  uncorroborated  testimony  of  a  complainant  if 
her  story  is  in  all  respects  worthy  of  belief,  and  the  evidence  of  the 
defendant  is  conflicting  and  uncertain.  People  v.  Tripicersky,  4  App. 
Div.  613,  38  N.  Y.  Supp.  696;  Simis  v.  Alwang,  61  App.  Div.  426, 
70  N.  Y.  Supp.  680.  An  order  of  filiation,  however,  should  not  be 
rendered  against  the  defendant  except  upon  testimony  which  is  en- 
tirely satisfactory.  People  ex  rel.  Mendelovich  v.  Abrahams,  96  App. 
Div.  27,  88  N.  Y.  Supp.  924. 

A  conviction  resting  substantially  upon  uncorroborated  testimony 
of  the  mother,  which,  in  connection  with  her  contradictory  statements, 
makes  it  very  uncertain  whether  justice  has  been  done  the  defendant, 
will  be  reversed.  People  ex  rel.  Mendelovich  v.  Abrahams,  supra. 
The  evidence  received  of  the  good  character  of  the  defendant  was 
competent,  irrespective  of  whether  the  case  is  left  in  doubt  or  not 
upon  the  other  proofs.  1  Bishop,  Crim.  Proc.  §§  1115,  1116;  State 
v.  Howell,  100  Mo.  628,  14  S.  W.  4.  Evidence  of  good  character  is 
also  admissible,  not  only  in  a  case  where  doubt  otherwise  exists,  but 
may  be  offered  for  the  purpose  of  creating  a  doubt    People  v.  Jas* 
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sino,  100  Mich.  537,  69  N.  W.  230;  Abbott's  Trial  Brief  Criminal, 
635. 

After  the  most  careful  consideration  of  the  evidence  in  this  case,  of 
the  able  arguments  of  counsel,  and  of  the  briefs  submitted  by  them,  I 
have  reached  the  conclusion  that  the  order  appealed  from  should  be 
vacated,  with  costs. 

Ordered  accordingly. 

<62  Misc.  Rep.  334.)  ^_^  , 

In  re  LIVINGSTON. 

(Otsego  Ck>anty  Gonrt    February  7,  1009.) 

L  INTOXIOATIHG  LiQUOBS  ($  82**)— LOOAL  OPTION— SUBlOflSION  OT  QUESTIONS 
— ^PeTITION— AOKNOWLBDOMENT— **SlGNBD  AND  ACKNOWLEDOBD"  —  **£2Z- 
BCIJTED." 

A  certificate  of  acknowledgment  to  a  petition  for  a  local  option  elec- 
tion, stating  that  the  signers  ^'executed  the  above  inBtrument  and  several- 
ly acknowledged  the  execution  of  the  same,"  snfRclently  shows  that  the 
petition  was  "signed  and  acknowledged,**  as  required  by  Liquor  Tax  Law 
(Laws  1^6,  p.  57,  c.  112)  |  16;  the  word  '^executed"  being  an  attestation 
of  the  fact  that  the  petition  was  ''signed.'* 
[Ed.  Note.—For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  {  32.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  2558-2561.] 

2.  INTOZIOATINO  LiQUOBS  (§  33*) — LOOAL  OPTION— SXTBiaSSION   OT  QUESTIONS 

--NonoB. 

A  notice  that  a  petition  for  the  submission  of  local  option  questions 
under  Liquor  Tax  Law  (Laws  1896,  p.  57,  c.  112)  |  16,  has  been  filed  with 
the  town  derk,  and  that  all  local  option  questions  provided  for  in  said 
section  will  be  submitted  to  the  voters  on  a  spedfled  day,  is  sufficient, 
though  it  faUs  to  state  that  such  questions  will  be  voted  upon. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dea  Dig.  §  33.*] 

Application  by  Tunis  Livingston  for  an  order  restraining  Frank 
Taber,  acting  Town  Clerk  of  the  Town  of  Oneonta,  from  providing 
ballots  under  section  16  of  the  liquor  tax  law  (Laws  1896,  p.  57,  c. 
112),  or  delivering  the  same  to  the  electors  of  the  town  to  vote  upon. 
Application  denied. 

Gibbs,  Wilbur  &  Gibbs,  for  petitioner. 
W.  EL  Johnson,  for  respondent. 

KELLOGG,  J.  This  is  an  application  by  the  petitioner,  Tunis  Liv- 
ingston, as  a  resident,  elector,  and  taxpayer  of  the  town  of  Oneonta, 
for  an  order  restraining  the  acting  town  clerk  of  said  town  from  sub- 
mitting the  local  option  questions,  as  provided  by  section  16  of  the 
liquor  tax  law  (Laws  1896,  p.  67,  c.  112),  to  the  electors  of  said  town 
at  the  next  biennial  town  meeting,  to  be  held  February  9,  1909,  upon 
the  grounds :  First,  that  the  petition  filed  requesting  such  submission 
is  not  properly  acknowledged  as  required  by  law,  and  as  provided  by 
section  16  of  said  local  option  law,  or  the  statutes  of  the  state  relative 
to  taking  acknowledgments,  in  that  the  certificate  of  acknowledg- 
ment does  not  show  that  it  was  "signed  and  acknowledged"  before  a 
notary  public  or  other  officer  authorized  to  take  acknowledgments  or 
administer  oaths;   second,  that  while  the  said  acting  town  clerk  at- 
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tempted  to  post  or  cause  to  be  posted  notices  of  election  that  all  the 
local  option  questions  as  provided  for  in  section  16  of  the  liquor  tax 
law  will  be  submitted  to  the  voters  at  the  ensuing  town  meeting,  the 
same  as  posted  are  illegal  and  void,  in  that  they  do  not  show  a  com- 
pliance with  the  said  law,  and  that  the  said  acting  clerk  has  failed 
to  publish  a  legal  and  proper  notice  in  a  newspaper  in  said  cotinty, 
as  required  by  section  16  of  said  law. 

The  acknowledgment  to  the  petition  to  which  attention  is  directed 
states  that: 

"On  the  11th  day  of  January,  1909,  before  me,  the  subscriber,  personally 
appeared  Grant  Green  (then  follows  the  names  of  57  other  signers]  to  me  per- 
sonally known  to  be  the  person  described  In  and  who  executed  the  above  in- 
strument, and  he  severally  acknowledged  the  execution  of  the  same. 

"[Signed]  Frank  Taber,  Justice  of  the  Peace." 

It  is  conceded  that  the  acknowledgment  to  the  petition  should  be  in 
such  language  as  should  be  sufficient,  on  a  conveyance  of  real  prop- 
erty, to  entitle  it  to  be  recorded.  It  was  argued  with  much  force  that 
the  acknowledgment  in  question  does  not  follow  the  exact  language 
employed  in  section  16  of  the  liquor  tax  law,  wherein  it  states  that 
the  acknowledgment  should  have  set  forth  that  it  was  "signed  and  ac- 
knowledged," citing,  as  authority  on  that  proposition,  the  case  of 
Jackson  v.  Seeber,  50  Misc.  Rep.  479,  100  N.  Y.  Supp.  563. 

The  case  at  bar,  however,  differs  in  essential  particulars  from  Jack- 
son V.  Seeber  above  mentioned.  In  that  case  no  names  were  recited 
in  the  certificate,  and  merely  the  fact  was  stated  that  the  above-named 
persons  appeared  before  the  justice  and  signed  the  petition  in  his 
presence,  nOr  did  it  state  the  persons  so  signing  were  known  to  him, 
nor  did  it  state  that  it  was  acknowledged  before  him;  and  it  was 
there  held  that  the  omission  to  state  that  the  petition  was  acknowl- 
edged was  a  fatal  defect.  It  was  conceded  upon  the  argument  in  that 
case  that  the  defects  to  the  acknowledgment  of  that  petition  were  such 
that  it  could  not  be  recorded  by  reason  of  the  failure  to  state  that  it 
was  acknowledged. 

It  is  still  insisted,  however,  that  the  failure  to  use  the  word  "signed" 
in  connection  with  the  word  "acknowledged"  is  a  defect  of  such  im- 
portance as  to  cause  this  court  to  grant  an  injunction  order,  which 
will  in  its  effect  prevent  the  submission  to  the  voters  of  the  town 
of  Oneonta  all  of  the  local  option  questions  as  provided  for  in  sec- 
tion 16  of  the  liquor  tax  law  pursuant  to  this  petition.  I  am  not  con- 
vinced that  such  is  the  law,  or  that  such  a  technical  construction  was 
the  real  intent  of  the  Legislature.  The  acknowledgment  in  question 
states  in  so  many  words,  after  setting  forth  the  name  of  each  in-^ 
dividual  signer,  as  follows,  to  wit: 

"To  me  personally  known  to  be  the  same  person  described  in  and  who  ex- 
ecuted the  above  Instrument,  and  he  severally  acknowledged  the  execution 
of  the  same." 

The  highest  authority  may  be  cited  to  show  that  the  word  "ex- 
ecuted," which  is  used  twice  here,  is  an  attestation  of  the  fact  that 
the  petition  was  signed.  The  word  "executed,"  when  used,,  is  defined 
to  mean: 
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'*The  accomplishment  of  a  thing;  the  completion  of  an  act  or  Instrument : 
the  fulfillment  of  an  undertaking.  Thus  a  contract  is  executed  when  the  act 
to  be  done  Is  performed:  a  deed  is  executed  when  it  is  signed,  sealed,  and 
dellTored."    1  Bouvier*s  Law  Dictionary,  564. 

It  is  also  urged  that,  while  the  acting  town  clerk  attempted  to  post 
notices  of  election  as  provided  for  in  section  16  of  the  law  in  ques- 
tion, such  notices  are  illegal  and  void,  and  are  not  a  compliance  with 
the  law.  It  is  contended  that  the  notice  attempting  to  submit  the 
questions  under  section  16  of  said  law  to  a  vote  is  headed,  "Notice 
of  Town  Meeting,"  and  that,  while  it  states  that  a  petition  for  the 
submission  of  local  option  questions  under  section  16  of  the  liquor 
tax  law  has  been  filed  with  the  acting  town  clerk  of  the  town  of 
Oneonta,  N.  Y.,  and  notice  is  hereby  given  that  all  of  the  local  option 
questions  as  provided  for  in  section  16  of  the  liquor  tax  law  will  be 
submitted  to  the  voters  at  the  ensuing  town  meeting,  to  be  held  Feb- 
ruary 9, 1909,  it  therein  fails  to  state  that  such  questions  will  be  voted 
upon.  I  am  convinced,  after  a  most  careful  examination  of  the  au- 
thorities, that  the  objection  in  itself  is  insufficient  to  cause  the  print- 
ing and  issuing  of  the  ballots  to  be  voted  under  section  16  at  the  elec- 
tion in  question  to  be  restrained. 

It  has  been  held  that  the  omission  of  words  and  that  the  failure 
of  the  town  clerk  to  file  a  certified  copy  as  required  by  the  act  were 
not  fatal,  and  that  a  notice  of  four  days,  even,  was  a  substantial  com- 
pliance with  the  statute.  In  Matter  of  Rice,  95  App.  Div.  28,  88  N. 
Y.  Supp.  512.  It  has  also  been  held  that  a  notice  that  "the  license 
question,  as  provided  by  the  Raines  law,  will  be  submitted  to  the  vot- 
ers at  this  town  meeting,"  was  a  good  and  sufficient  notice.  If  that 
notice  was  good,  then  the  one  here  certainly  is.  People  ex  rel.  Crane 
V.  Chandler,  41  App.  Div.  178,  68  N.  Y.  Supp.  794.  The  act  in  ques- 
tion is  a  public  act,  and  provides  what  questions  and  in  what  manner 
they  shall  be  submitted,  and  reference  to  the  law  and  the  subject  as 
contained  in  the  notice,  we  think,  was  sufficient. 

As  remarked  in  Matter  of  Rice,  supra,  there  could  be  no  mistake 
in  what  was  intended,  and  no  one  could  be  misled  as  to  what  was 
asked,  or  what  it  was  proposed  to  do  under  the  notice  as  published 
and  posted.  All  of  the  questions  to  be  submitted  are  accurately  set 
forth,  proper  reference  made  to  the  statute,  and  notice  given  that  all 
questions  thereunder  will  be  submitted  to  the  voters  on  a  specified 
date.  Where  it  appeared  that  there  might  have  possibly  been  slight 
errors  in  the  posting  and  publishing  of  some  notices,  the  court  held 
a  resubmission  unnecessary  and  unjustifiable.  In  Matter  of  Woolston, 
35  Misc.  Rep.  735,  72  N.  Y.  Supp.  406. 

The  objections  here  presented,  however,  are  not  to  be  lightly  turn- 
ed aside,  as  the  legal  rights  of  the  parties  interested  are  of  the  great- 
est importance.  Reasonable  legal  formality  and  statutory  compliance 
must  be  required.  The  acknowledgment  to  this  petition  and  the  no- 
tice given  by  the  acting  town  clerk  under  it  are  not  all  that  could  be 
desired.  It  has  been  held  that  even  the  most  strict  requirements  of 
the  statute  must  be  met  in  the  attempts  to  submit  the  question  under 
section  16  of  the  liquor  tax  law  to  a  vote.  In  Matter  of  Foster,  67 
Misc.  Rep.  676, 108  N.  Y.  Supp.  788;  In  Matter  of  Town  of  La  Fay- 
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•ette,  105  App.  Div.  26,  93  N.  Y,  Supp.  634.  A  careful  examination 
of  the  cases  last  above  cited  discloses  the  fact  that  they  may  be  clear- 
ly distinguished  from  the  case  here  presented.  In  the  former,  no  ref- 
erence whatever  was  made  to  the  election  itself  in  the  notice,  but 
merely  a  publication  of  the  questions ;  in  the  latter  there  was  an  en- 
tire failure  to  comply  with  the  provisions  of  the  law,  in  that  no  notice 
at  all  was  given  that  the  questions  permitted  to  be  voted  upon  under 
the  law  were  to  be  submitted  to  the  electors. 

Should  the  petitioner  herein  deem  himself  aggrieved  after  the  sub- 
mission and  voting  upon  the  questions  permitted  under  the  law,  at  the 
biennial  town  meeting  to  be  held  on  the  9th  day  of  February,  1909, 
he  has  an  ample  remedy  by  an  action  in  equity.  If  too  much  partic- 
ularity is  required  in  the  enforcement  of  the  provisions  ol  these  stat- 
utes, then  they  will  in  many  instances  defeat  themselves  and  the  will 
of  the  people,  which  is  the  controlling  subject  to  be  safeguarded,  will 
be  subverted.  The  individuals  to  whom  the  Legislature  has  delegated 
the  duty  of  performing  these  services  are  not,  in  the  vast  majority 
of  cases,  persons  learned  in  the  law,  but,  as  a  |feneral  proposition,  per- 
sons of  ordinary  education  and  business  ability,  and  this  the  Legis- 
lature knew.  In  giving  judicial  interpretation  of  the  law  and  the  suf- 
ficiency of  compliance  with  it,  these  are  facts  which  must  be  taken 
into  consideration;  and  where  there  is  substantial  compliance  with 
its  provisions,  and  no  fraud,  concealment,  or  deception  is  practiced, 
the  acts  of  officials  should  be  upheld. 

I  have  reached  the  conclusion,  therefore,  that  the  motion  made 
lierein  must  be  denied,  but  without  costs. 
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SMITH  T.  BENSSELAEBVILLB  CBEAMEBY  CX>.  et  al. 
(Sopreme  Ooart,  Appellate  Division,  Third  Department    March  10,  1909.) 

L  JuencEB  op  the  Peace  (§  93*) — Cotjntebclaim— Sufficienct. 

Under  Code  Cly.  Proc.  §§  601,  2938,  2945,  authorizing  a  counterclaim 
arising  ont  of  the  contract  or  transaction  sued  on  or  connected  with  the 
SQbject  of  the  action,  and  permitting  counterclaims  in  Justices'  courts,  a 
counterclaim  for  goods  sold  and  delivered,  interposed  in  an  action  in  a 
justice's  court  for  conversion,  must  show  that  it  arises  out  of  the  trans- 
action set  forth  in  the  complaint,  or  is  connected  with  the  subject  of  the 
action,  or  it  is  demurrable,,  and  no  evidence  Is  receivable  under  it. 

[E3d.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  |  826; 
Dec.  Dig.  S  93.*] 

Z  JuffncES  OF  the  Peace  (S  93*) — Pleadinos—Countebclaim— Sufficiency. 

The  rule  that  a  counterclaim  In  a  suit  in  a  Justice's  court  must  contain 
a  statement  showing  that  it  arises  out  of  the  transaction  set  forth  in  the 
complaint  or  connecting  it  with  the  subject  of  the  action,  applies  to  all 
counterclaims,  whether  in  tort  or  on  contract.  In  actions  not  on  contract 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  {  820; 
Dec.  Dig.  §  93.*] 

S.  Justices  of  the  Peace  (§  171*) — ^Appeal— Hearing  on  Appeal. 

Under  Code  Civ.  Proc.  $  3068,  giving  appellant  a  new  trial  In  the 
County  Court  where  the  sum  for  which  judgment  was  demanded  by  either 
party  exceeds  $50,  etc.,  a  counterclaim  for  $60,  Interposed  in  an  action  in 
a  ju8tlce*s  court  which  Is  demurrable  and  so  insufficient  as  not  to  author- 
ize the  reception  of  evidence  under  It  does  not  give  to  defendant  the  right 
to  a  new  trial  in  the  County  Court  on  appeaL 

[Ed.  Note. — ^For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  {  655  ;^ 
Dec  Dig.  I  171.»] 

Appeal  from  Albany  County  Court. 

Action  by  Henry  Smith  against  the  Rensselaerville  Creamery  Com- 
pany and  another.  From  an  order  of  the  County  Court,  denying  a 
motion  to  transfer  the  cause,  appealed  from  a  justice's  court,  from 
the  trial  calendar  to  the  law  calendar,  plaintiff  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE  and  SEWELL,  JJ. 

Smith  O'Brien  (Leopold  Minkin,  of  counsel),  for  appellant. 

Arthur  Helme,  for  respondents. 

COCHRANE,  J.  Plaintiff  instituted  this  action  in  justice's  court 
for  the  wrongful  and  unlawful  conversion  of  $30  in  cash,  for  which 
amount  he  demanded  judgment  in  his  complaint,  and  which  amount  he 
recovered.  The  answer  of  the  defendant  was  a  general  denial.  The 
record  discloses  the  following  as  having  occurred  during  the  course 
of  trial: 

'^Defendant  moves  to  amend  his  pleadings  and  claims  to  $60— counterclaims 
for  goods  sold  and  delivered  to  plaintiff." 

Strictly^  speaking,  this  seems  to  be  only  a  motion  to  amend  a  plead- 
ing, and  it  does  not  appear  that  the  motion  was  granted  by  the  jus- 
tice. The  defendants,  however,  assuming  that  they  had  amended 
their  answer,  appealed  to  the  County  Court,  and  in  their  notice  of  ap- 

*For  oUmt  csmb  •••  lame  toplo  *  |  mncBBS  in  Deo.  *  Am.  Digs.  1907  to  daU,  *  Rep'r  Ind«xM 
115N.X.a— 18 
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peal  demanded  a  new  trial  based  on  such  assumption.  The  justice 
returned  the  evilience  taken  before  him. 

Section  3068  of  the  Code  of  Civil  Procedure  permits  an  appellant 
a  new  trial  in  the  County  Court  where  "the  sum  for  which  judgment 
was  demanded  by  either  party  in  his  pleading  exceeds  $50,"  and  the 
appellant  in  his  notice  of  appeal  has  demanded  such  new  trial.  Plain- 
tiff contends  that  this  counterclaim  is  not  such  a  pleading  as  gives  to 
the  defendants  the  right  to  a  new  trial  in  the  County  Court,  and  by 
motion  sought  to  have  the  cause  transferred  to  the  law  calendar  of 
that  court,  so  that  it  might  be  disposed  of  on  questions  of  law  only. 
That  motion  was  denied  by  the  County  Court,  and  plaintiff  appeals. 

The  question  is  no  longer  an  open  one,  and  plaintiff  is  clearly  right 
in  his  contention.  In  Hall  v.  Werney,  18  App.  Div.  565,  46  N.  Y. 
Supp.  33,  it  was  said  that : 

"An  Improper  pleading  cannot  be  made  the  basis  of  a  demand  for  a  new 
trial  in  the  County  Court  under  the  provisions  of  the  Code  applicable  to  appeals 
from  Judgments  rendered  by  Justices  of  the  peace,  and  if  an  appeal  is  taken 
for  a  new  trial  based  upon  such  improper  pleadings  the  County  Court  may 
refuse  a  new  trial  and  send  the  ease  to  the  law  calendar  to  be  heard  simply 
as  a  question  of  law." 

And  numerous  cases  are  there  cited  holding  the  same  proposition. 

The  complaint  here  is  for  conversion.  The  counterclaim,  assuming 
it  to  be  such,  is  for  goods  sold  and  delivered.  Without  a  statement 
or  allegation  showing  that  it  arises  out  of  the  transaction  set  forth  in 
the  complaint,  or  connecting  it  with  the  subject  of  the  action,  it  is 
clearly  demurrable,  and  no  evidence  can  be  received  thereunder.  Code 
Civ.  Proc.,  §§  601,  2938,  2945.  This  rule  applies  to  all  counterclaims, 
whether  in  tort  or  on  contract,  in  actions  not  on  contract.  In  Hall 
V.  Werney,  supra,  the  court  cited  with  approvcl  Green  v.  Parsons,  14 
N.  Y.  St.  Rep.  97,  saying  of  that  case: 

"It  was  held  that  it  must  be  alleged  that  the  niatters  set  out  in  the  counter- 
claim arise  out  of  the  transaction  which  is  the  foundation  of  the  plaintiflTs 
claim,  or  that  it  is  connected  with  the  subject  of  it,  or  the  answer  would  be 
insufficient  on  demurrer.  This  allegation  is  wanting  in  the  answer  before  us. 
The  words  'subject  of  the  action'  mean  the  facts  constituting  the  plaintiff's 
cause  of  action." 

In  Hinkley  v.  Troy  &  Albia  Railroad  Company,  42  Hun,  281,  an 
improper  counterclaim  was  sought  to  be  made  the  basis  of  a  new 
trial  in  the  County  Court.    But  the  court  said : 

**The  complaint  admitted  of  no  counterclaim,  especially  not  a  counterclaim 
In  tort ;  certainly  not  unless  the  alleged  counterclaim  arose  out  of,  or  was  con- 
nected with,  the  transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim.  Code  Civ.  Proc.  §§  501,  502,  2945.  But  the  defendant's 
counterclaim  was  not  so  pleaded.  The  fact  was  not  so,  as  stated,  non  constat, 
but  that  the  alleged  counterclaim  grew  out  of  another  and  distinct  transaction 
from  that  counted  on  in  the  complaint.  Indeed,  it  is  so  pleaded,  and  might  be 
sustained  by  proof  of  an  entirely  different  occurrence.  To  make  it  admissi- 
ble in  any  possible  view  of  the  subject  as  a  counterclaim  in  this  action,  the 
fact  should  have  been  averred  that  it  grew  out  of,  or  was  connected  with, 
the  transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plalntiflTs 
claim.  The  counterclaim,  then,  being  inadmissible  as  a  pleading  in  the  case, 
could  not  be  made  the  basis  of  a  demand  for  a  new  trial  in  the  appellate  court 
Harvey  v.  Van  Dyke,  66  How.  Prac.  396,  and  cases  there  cited." 
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It  has  been  held  that  when  the  counterclaim  is  sufficient  and  proper 
upon  its  face,  although  it  may  be  false  in  fact  and  pleaded  for  the 
mere  purpose  of  obtaining  a  new  trial  on  appeal,  it  is  nevertheless 
sufficient  for  that  purpose.  But  that  rule  has  no  application  where 
the  counterclaim  is  demurrable,  or  when  evidence  could  not  be  re- 
ceived thereunder.  Such  a  case  was  Baum's  Castorine  Company  v. 
Thomas,  92  Hun,  1,  37  N.  Y.  Supp.  913,  where  the  distinction  was 
pointed  out;   the  court  saying: 

"It  has  been  held  that  when  the  counterclaim  is  clearly  demurrable,  as  In 
Denniston  v.  Trimmer,  27  Hun,  393,  and  in  Moore  v.  Trimmer,  52  Hun,  612, 
6  X.  Y.  Sui)p.  430,  or  when  the  action  is  such  that  a  counterclaim  is  not  per- 
mitted in  it,  as  in  Harvey  v.  Van  Dyke,  66  How.  Prac.  396,  and  in  Hinkley 
V.  Troy  &  Albla  R.  R  Co.,  42  Hun,  282,  it  does  not  warrant  a  new  trial  in  the 
County  Court,  and  that  a  motion  to  transfer  the  case  from  the  trial  calendar 
is  proper  practice,  and  should  be  granted." 

In  the  present  case  the  counterclaim  is  clearly  insufficient  for  any 
purpose.  It  follows,  therefore,  that  the  order  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 
All  concur. 


PEOPIiB  ex  rel.  SWEET  v.  RAYMOND,  Mayor,  et  aL 
(Supreme  Ck)urt,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  Cebtiobasi  (S  33*) — Persons  AaoBiEVED—DESiGNATiON  of  Official  News- 

PAPEB— **PaBTT  AGGBIEVEO." 

A  city  charter  (Laws  1899,  p.  192,  c  128,  §  62)  provided  that  the  council 
should  designate  as  the  official  newspapers  two  papers  representing  the 
two  principal  political  parties.  The  publishers  of  a  newspaper  not  desig- 
nated, claiming  to  represent  one  of  the  parties,  brought  certiorari  to  review 
the  action  of  the  council.  Held,  in  the  absence  of  a  showing  that  there 
were  no  other  newspapers  published  in  the  city,  representing  the  principles 
of  that  party,  the  publisher  was  not  a  **party  aggrieved,"  within  Code 
Civ.  Proc.  §  2127,  providing  that  the  application  for  writ  of  certiorari 
must  be  made  by  the  party  aggrieved. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent.  Dig.  §  44 ;  Dec.  Dig. 
I  33.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  273-278;  vol. 
8,  pp.  7569-7570.] 

2.  Cebtiobabi  (§  33*) — Pebsonb  Aggbibveu^-Desionation  of  Official  News- 

PAPEB. 

Petitioner  was  not  a  party  aggrieved  where,  at  the  time  the  writ  is 
asked  for,  the  official  year  for  which  the  newspaper  was  designated  had 
terminated,  and  there  was  no  claim  that  petitioner  had  printed  any  city 
notices  for  which  he  had  not  received  pay,  since  the  determination  of  the 
question  could  be  of  no  advantage  to  him. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent  Dig.  $  44;  Dec.  Dig. 
«33.*] 

Certiorari  by  the  People,  on  the  relation  of  Henry  Sweet,  against 
George  G.  Raymond,  Mayor,  and  others,  to  review  the  action  of  the 
city  council  in  designating  official  newspapers.  Writ  quashed,  and 
proceedings  dismissed. 

*For  other  ca«es  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexes 

Digitized  by  VjOOQIC 


276  115  NEW  YORK  6UPPLBMBNT.  (Sup.  Ct. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  JENKS,  and  BURR,  JJ. 

Myer  Nussbaum,  for  relator. 

Joseph  W.  Middlebrook,  for  respondent  Forbes. 

BURR,  J.  The  charter  of  the  city  of  New  Rochelle  provides, 
among  other  things,  that: 

'The  common  council  shall,  at  its  first  meeting  in  each  official  year  or  as 
soon  thereafter  as  practicable,  fix  and  determine  the  legal  fee  per  folio  at 
which  all  notices,  ordinances,  by-laws,  rules  and  regulations  of  the  common 
council,  •  •  •  and  such  other  matters  as  the  common  council  may  direct 
to  be  published,  shall  be  published  by  the  official  newspapers  of  said  city 
and  thereupon  shall  designate  two  newspapers  published  in  said  city  that 
fairly  represent  the  two  principal  political  parties  into  whidi  the  people  of 
the  city  are  divided,  :n  which  the  same  shall  be  published  at  the  fees  so  pre- 
scribed. The  newspapers  so  designated  shall  be  the  official  newspapers  of 
the  city  for  the  ensuing  official  year  for  the  purposes  aforesaid  and  until 
the  next  annual  designation."    Laws  1889,  p.  192,  c.  128,  S  02. 

By  the  same  act  it  is  further  provided  that  the  official  year  of  the 
city  shall,  except  as  may  be  therein  otherwise  provided,  commence 
with  the  1st  day  of  January  in  each  year.  Id.  §  6.  On  the  28th  day 
of  January,  1908,  the  common  council  of  the  city  adopted  a  resolution, 
which  was  subsequently  approved  by  the  mayor,  which,  among  other 
things,  provided  tfiat  the  legal  fee  for  the  publication  of  notices,  ordi- 
nances, and  such  other  matters  as  the  common  council  might  direct  to 
be  published,  should  be  "fixed  and  determined  at  the  sum  or  price  of 
50  cents  per  folio  for  each  and  every  insertion,  and  that  the  New 
Rochelle  Press  and  the  New  Rochelle  Paragraph,  two  newspapers 
published  in  the  city  of  New  Rochelle,  that  fairly  represent  the  two 
principal  political  parties  into  which  the  people  of  the  city  are  divid- 
ed," should  be,  and  they  were  thereby,  designated  as  the  two  news- 
papers in  which  said  matter  should  be  published,  which  two  newspa- 
pers should  be  the  official  newspapers  of  the  city  of  New  Rochelle 
for  the  ensuing  year.  Thereafter,  in  accordance  with  the  terms  of 
such  resolution,  the  various  notices,  ordinances,  by-laws,  rules,  and 
regulations  of  the  common  council  and  of  the  boards  of  the  said  city 
of  New  Rochelle  were  delivered  to  and  accepted  and  printed  by  the 
said  papers  in  the  regtdar  issues  thereof  for  such  ensuing  year. 

This  proceeding  is  brought,  on  the  relation  of  Henry  Sweet,  to  re- 
view the  determination  of  the  common  council  in  so  far  as  it  designat- 
ed the  New  Rochelle  Paragraph  as  one  of  the  papers  in  which  said 
notices  should  be  published.  The  relator  claims  that,  while  the  New 
Rochelle  Press  fairly  represents  the  Democratic  party,  the  New  Ro- 
chelle Paragraph  does  not  fairly  represent  the  Republican  party,  which 
parties  are  the  two  principal  political  parties  into  which  the  people 
of  the  city  are  divided. 

At  the  threshold  of  the  proceeding  we  are  met  with  two  objections 
to  the  maintenance  thereof  which  seem  to  us  to  be  insuperable.  An 
application  for  a  writ  of  certiorari  must  be  made  by,  or  in  behalf 
of,  a  person  aggrieved  by  the  determination  to  be  reviewed.  Code 
Civ.  Proc.  §  2127;   People  ex  rel.  Second  Avenue  Railroad  Co.  v. 
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Board  of  Commissioners  of  Parks,  97  N.  Y.  37.  It  appears  that  the 
relator  is  the  publisher  of  a  newspaper  published  in  the  city  of  New 
Rochelle  called  the  New  Rochelle  Pioneer,  which  paper  he  claims  has 
constantly  and  consistently  advocated  the  principles  of,  and  fairly  rep- 
resented, the  Republican  party.  It  does  not  appear,  however,  that 
there  are  not  other  newspapers  published  in  the  said  city  which  in  like 
manner  may  be  said  to  fairly  represent  the  principles  of  that  party, 
and  there  is  nothing  from  which  this  court  can  determine  that,  if  the 
decision  of  the  common  council  were  set  aside,  the  paper  of  which 
the  relator  is  the  owner  and  publisher  would  be  designated  as  one  of 
the  official  newspapers  of  the  city.  It  follows,  therefore,  that  the  relat- 
or is  not  a  person  aggrieved  by  the  determination  of  the  common 
council  within  the  meaning  of  the  statute. 

Again,  the  ensuing  official  year  for  which  the  newspaper  known  as 
the  New  Rochelle  Paragraph  was  designated  as  one  of  the  official 
newspapers  of  the  city  terminated  on  the  1st  day  of  January,  1909. 
There  is  no  claim  that  any  of  the  notices  or  ordinances  required  to 
be  published  in  the  official  newspapers  of  the  said  city  have  been  pub- 
lished during  the  year  past  in  the  New  Rochelle  Pioneer,  of  which  the 
relator  is  the  owner  and  publisher.  No  claim  could  therefore  arise 
in  his  favor  against  the  city  if  the  determination  sought  to  be  review- 
ed was  erroneous,  since  the  city  would  not  be  liable  to  him  for  services 
which  he  had  not  rendered.  If  the  respondent  Forbes,  who  is  the 
owner  and  publisher  of  the  New  Rochelle  Paragraph,  has  no  valid 
daim  against  the  city  because  the  designation  of  tiiat  paper  as  one  of 
the  official  newspapers  was  in  direct  violation  of  the  provisions  of  the 
statute,  it  may  be  that  a  taxpayer's  action  will  He  to  restrain  the  pay- 
ment of  the  claim,  or  to  recover  back  the  moneys,  if  unlawfully  paid. 

Be  that  as  it  may,  for  the  reason  stated,  this  proceeding  is  improp- 
erly brought,  and  the  writ  of  certiorari  must  be  quashed,  and  the  pro- 
ceedings dismissed,  with  costs. 

Writ  qaashed,  and  proceedings  dismissed,  wltli  $50  costs.  HIRSOHBE^G, 
P.  J.,  and  JGNKS,  J.,  concur.  WOODWARD,  J.,  concurs  in  separate  opinion, 
and  GAYNOR,  J.,  concurs  on  the  ground  tliat  the  action  of  the  common 
council  is  not  reviewable,  and  that  he  does  not  see  how  the  publisher,  after 
dobig  the  service,  could  be  prevented  from  getting  the  compensation  by  a  tax- 
payer's action;  that  his  newspaper  is  the  legal  appointee,  and  that  is  con- 
closiTe  on  the  question  of  compensation. 

WOODWARD,  J.  (concurring.)  While  it  is  probably  doubtful 
whether  the  relator  has  such  an  interest  in  this  controversy  as  to 
permit  him  to  raise  the  questions  here  presented,  I  am  not  disposed 
to  place  my  concurrence  upon  any  mere  technical  defect.  The  par- 
ties have  treated  this  as  a  legitimate  controversy  between  themselves, 
and  for  my  part  I  think  the  broad  question  should  be  disposed  of 
in  harmony  with  the  prevailing  law  of  the  state.  The  relator  ap- 
pears to  be  the  publisher  of  a  newspaper  in  New  Rochelle,  and  he 
seeks,  upon  this  review,  to  overturn  the  action  of  the  common  coun- 
cil of  that  city  in  designating  the  New  Rochelle  Press  (Democrat- 
ic) and  the  New  Rochelle  Paragraph  (Republican)  as  the  official 
papers  of  that  city,  under  the  provisions  of  the  charter.    The  char- 
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ter  (chapter  128,  p.  162,  Laws  1899)  provides  for  the  designation  of 
"two  newspapers  published  in  said  city  that  fairly  represent  the 
two  principal  political  parties  into  which  the  people  of  the  city  are 
divided,"  and  it  is  the  contention  of  the  relator  that  the  New  Ro- 
chelle  Paragraph,  a  newspaper  selected  by  the  common  council  as 
fairly  representing  the  Republican  element  of  the  city,  is  not  with- 
in the  language  of  the  statute,  in  that  it  does  not  fairly  represent 
the  Republican  party.  Robert  L.  Forbes,  editor  and  publisher  of 
the  New  Rochelle  Paragraph,  has  intervened,  and  he  avers  that  for 
a  period  of  12  years  he  has  consistently  and  uniformly  supported 
the  principles  of  the  party,  and  that  he  has  uniformly  supported  the 
candidates  of  the  Republican  party  for  all  political  offices;  that,  in 
the  case  of  the  few  minor  offices  where  he  has  failed  to  support  the 
party  nominations,  his  paper's  course  has  been  due  to  the  fact  of  an 
honest  belief  that  the  nominations  in  question  were  offensive  and 
repugnant  to  the  principles  of  the  Republican  party,  and  that  there 
was  abundant  justification  for  that  belief. 

The  relator,  in  the  presence  of  a  long  line  of  judicial  utterances 
indicating  clearly  that  the  courts  have  no  sympathy  with  the  eflFort 
to  use  these  statutory  provisions,  designed  to  give  the  widest  prac- 
tical publicity  with  a  minimum  of  expenditure,  for  the  purpose  of 
coercing  or  punishing  the  publishers  of  newspapers,  is  forced  to  con- 
tend that  the  language  of  the  charter  of  the  city  of  New  Rochelle 
is  peculiar  in  its  character,  and  that  it  was  designed  to  limit  the 
choice  of  the  common  council,  in  effect,  to  the  dictum  of  the  lo- 
cal Republican  committee,  which  in  1903  removed  Mr.  Forbes  from 
membership  in  that  committee  and  declared  that  his  newspaper  was 
not  to  be  recognized  as  representing  the  Republican  party.  Mr. 
Forbes  concedes  that  he  has,  on  certain  occasions,  opposed  the  elec- 
tion of  certain  local  candidates  for  judicial  and  municipal  offices; 
but  his  declaration  of  consistent  support  of  Republican  principles 
for  a  period  of  12  years,  and  of  his  uniform  support  of  Republican 
candidates  for  political  offices,  cannot  be  controverted  here,  and  the 
common  council  of  the  city  of  New  Rochelle,  made  up  of  men  who 
are  familiar  with  all  the  facts,  are  entirely  competent  to  judge  of 
the  question  of  whether  the  Paragraph  "fairly  represents  the  two  politi- 
cal parties  into  which  the  people  of  the  city  are  divided."  The  Re- 
publican party  is  not  confined  to  the  city  of  New  Rochelle,  nor  is  it 
within  the  jurisdiction  of  any  local  committee  of  the  party.  The 
Republican  party  is  a  national  party,  and  we  know  of  no  rule  or 
usage  which  permits  of  a  local  committee  of  that  party  to  determine 
the  political  standing  of  a  newspaper  or  an  individual.  A  commit- 
tee, contrary  to  the  usual  line  of  assumption  on  the  part  of  members 
of  such  committees,  is  not  a ^  body  of  plen^iy  powers.  It  has  only 
such  powers,  properly  speaking,  as  are  specially  delegated  to  it,  or 
such  as  are  necessarily  involved  in  the  execution  of  the  powers  dele- 
gated, and  no  one  has  ever  pointed  out  any  delegation  of  the  authori- 
ty of  the  Republicans  of  the  city  of  New  Rochelle  to  a  local  commit- 
tee to  say  whether  the  Paragraph  fairly  represents  them  or  not. 
The  action  of  this  committee,  in  the  absence  of  such  an  authority. 
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is  mere  usurpation.  It  does  not  represent  the  Republican  party  for 
this  purpose,  for  it  was  not  selected  with  that  purpose  in  view,  nor 
has  it  ever  received  such  authority,  so  far  as  appears. 

The  Legislature,  on  the  contrary,  has  pointed  out  the  common 
council  as  the  body  which  shall  determine  whether  a  newspaper  fair- 
ly represents  a  majority  party,  and  in  the  absence  of  facts  conclu- 
sively showing  that  the  newspaper  designated  did  not  fairly  repre- 
sent, such  party  there  would  be  no  proper  ground  for  the  courts  to 
interfere.  For  all  that  appears  here,  the  Paragraph  may  have  de- 
voted practically  all  of  its  space  to  the  advocacy  of  the  principles 
and  to  the  promotion  of  the  candidates  and  policies  of  the  Republic- 
an party  in  its  national  and  state  manifestations,  at  the  very  time 
that  this  local  committee  was  removing  Mr.  Forbes  from  its  mem- 
bership and  issuing  its  manifesto  against  his  newspaper.  The  mere 
fact  that  a  newspaper  refuses  to  give  its  sanction  to  every  candi- 
date who  is  placed  in  nomination  in  the  name  of  a  great  political 
party  is  not  conclusive  of  its  standing  as  a  fair  representative  of 
the  party.  There  are  times  when  newspapers  owe  a  higher  duty 
than  allegiance  to  a  mere  party  name,  and  under  such  circumstances 
they  are  not  to  be  judged  from  the  standpoint  of  those  whose  self- 
ish purposes  may  be  interfered  with,  but  by  what  Emerson  would 
call  the  "average  tendency" ;  and,  tried  by  this  test,  in  so  far  as  the 
record  goes  in  the  matter  now  before  us,  there  is  nothing  to  in- 
dicate any  abuse  of  the  power  intrusted  to  the  officials  of  the  city 
of  New  Rochelle.  We  are  not  discussing  the  particular  quarrel  be- 
tween the  parties  to  this  controversy.  We  are  simply  recognizing 
the  broad  principle  of  law  which  prevails  in  this  class  of  cases,  and 
pointing  out  the  reasons  which  make  it  contrary  to  public  policy  to 
attempt  the  belittling  process  of  punishing  the  public  press  for  the 
assertion  of  that  independence  which  is  essential  to  the  welfare  of 
a  free  government. 
For  these  reasons,  I  concur  in  the  quashing  of  this  writ. 


WEYAND  et  al.  v.  RANDALL  et  aL 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    March  5,  1909.) 

L  Bills  and  Notes  (§  403*) — ^Demand  fob  Payi^ent— Place  of  Dbmand^Db- 

HAND   IN   ANOTUEB   BtATE. 

Where  the  maker  of  a  promissory  note  has  a  known  residence  in  anoth- 
er state  when  the  note  is  made,  which  remains  unchanged,  demand  for 
payment  mnst  be  made  there;  but  If  the  maker  resided  in  this  state 
when  the  note  was  executed,  and  thereafter  moved  to  another  state,  de- 
mand in  the  latter  state  is  unnecessary. 

[Ed.  Note. — ^For  other  cases,  see  BUls  and  Notes,  Cent.  Dig.  S  1087 ;  Dec. 
Dig.  I  403.*] 

2.  Payment  (S  6*) — ^Place  of  Payment. 

The  general  rule,  based  on  the  presumed  intention  of  the  parties,  is  that, 
where  no  place  of  payment  is  named,  payment  must  be  made  at  the 
residence  of  the  creditor;    and,  if  the  latter  has  a  known  residence  In 

*For  other  cMes  lee  Mine  topic  ft  {  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 

Digitized  by  VjOOQIC 


280  115  KBW  YORK  SUPPLEMENT.  (Sup.  Ct 

another  state  when  the  contract  ia  made,  the  debtor  must  pay  there, 
unless  the  contract  proTides  otherwise. 
[Ed.  Note. — For  other  cases,  see  Payment,  Gent  Dig.  U  9f  10;  Dec.  Dig. 

a  Appeal  and  Ebbob  (S  1175*) — Disposition— RsvEBBAir-HENDBBiNa  Judo* 

MENT. 

On  reversal  of  a  Judgment  of  dismissal,  where  the  facts  cannot  be 
changed  on  a  retrial  and  show  a  cause  of  action,  though  a  remand  is 
necessary  to  determine  the  amount  due  on  the  debt  sued  on,  Judgment 
should  be  entered  for  plaintifiF. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  4680; 
Dec.  Dig.  f  1175.*] 

4.  Appeal  and  Erbob  (S  1178*)^DiSFOSinoN— Revebsjel—Remand. 

On  reversal  of  a  judgment  of  dismissal  and  entry  of  an  interlocutory 
Judgment  for  plaintiff  in  an  action  to  foreclose  a  mortgage,  ^though  the 
facts  cannot  be  changed  on  a  retrial  and  show  a  cause  of  action,  the 
case  should  be  remanded  to  determine  the  amount  due  on  the  debt  and  the 
question  of  allowances. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4614; 
Dec.  Dig.  f  117&*J 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Henrjr  Weyand  and  another  against  Frederick  G.  Randall 
and  others.  From  a  judgment  dismissing  the  complaint,  plaintiffs 
appeal.  Reversed,  and  interlocutory  judgment  entered  for  plaintiff, 
and  case  remanded  for  further  proceedings. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Frederick  S.  Jackson,  for  appellants. 

H.  Schieffelin  Sayers,  for  respondents. 

MILLER,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendants  in  an  action  brought  to  foreclose  a  mortgage.  The  mort- 
gage stated,  and  the  fact  was,  that  the  mortgagees  resided  at  Water- 
bury,  in  the  state  of  Connecticut.  The  mortgage  contained  a  pro- 
vision that  the  principal  sum  should  become  due  in  case  of  default 
in  the  payment  of  interest.  The  first  payment  of  interest  fell  due  on 
August  12,  1907.  Thirty  days  after  default  of  payment  the  plaintiffs 
elected  to  call  the  mortgage.  The  question  presented  upon  this  ap- 
peal is  whether  the  interest  was  payable  at  the  residence  of  the  mort- 
gagees, or  whether  the  defendants  may  defend  upon  the  ground  that 
they  were  ready  and  willing  to  pay  the  interest  in  this  state. 

Judgment  was  given  for  the  defendants  upon  the  authority  of  Hale 
v.  Patton,  60  N.  Y.  233,  19  Am.  Rep.  168.  In  that  case  the  mortgagee 
was  a  resident  of  the  state  when  the  mortgage  was  made,  but  was 
out  of  the  state  when  the  interest  came  due,  and  the  defendant  actual- 
ly took  the  money  to  the  plaintiff's  residence  in  this  state,  but  wa^ 
unable  to  find  any  one  to  whom  he  could  pay  it.  That  case,  there- 
fore, did  not  decide  the  question  involved  in  this.  The  respondents 
rely  upon  the  statement  in  the  opinion  of  Judge  Andrews  "that,  if 
the  creditor  is  out  of  the  state  when  payment  is  to  be  made,  the  debtor 
is  not  obliged  to  follow  him,  but  readiness  to  pay  within  the  state  in 

•For  otb«r  cues  bm  same  topic  ft  |  mumsex  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indezes 

Digitized  by  VjOOQIC 


Sup.Ct.)  WBTAND  V.  BANDALL.  281 

that  case  will  be  as  effectual  as  actual  payment  to  save  a  forfeiture," 
for  which  Coke  on  Littleton,  304  (2),  is  cited  as  authority.  It  may 
be  said,  in  passing,  that  exchanges  are  more  readily  facilitated  now 
than,  in  the  days  of  Coke  and  Littleton.  Moreover,  the  respondents 
do  not  bring  their  case  within  the  dictum  upon  which  they  rely,  for 
the  word  "follow"  implies  that  the  creditor  was  in  the  state,  but  had 
departed  therefrom.  The  effect  of  Hale  v.  Patton  is  discussed  in 
Taylor  v.  Blair,  59  Hun,  347,  351,  13  N.  Y.  Supp.  154,  and  Lumber- 
men's Insurance  Co.  v.  Meyer,  197  U.  S.  407,  417,  25  Sup.  Ct.  483, 
49  L.  Ed.  810,  wherein  it  is  shown  that  the  absence  from  the  state 
referred  to  by  Judge  Andrews  was  the  subsequent  absence  of  a  cred- 
itor who  was  a  resident  of  the  state  when  the  contract  was  made. 

The  precise  question  here,  as  applied  to  the  right  to  call  the  principal 
of  a  mortgage  for  failure  to  pay  interest,  does  not  appear  to  have  been 
decided  in  Uiis  state;  but  the  cases  dealing  with  the  place  where  a 
demand  has  to  be  made  on  a  maker  to  charge  the  indorser  of  a 
promissory  note  are  somewhat  analogous.  Where  the  maker  had  a 
known  residence  in  another  state  when  the  note  was  made,  and  that 
residence  remained  unchanged,  the  demand  had  to  be  made  there. 
Taylor  v.  Snyder,  3  Denio,  145,  45  Am.  Dec.  457 ;  Spies  v.  Gilmore, 
1  N.  Y.  321.  But  where  the  maker  resided  in  the  state  when  the  note 
was  made,  and  subsequently  removed  therefrom,  presentment  and 
demand  were  excused.  Foster  v.  Julien,  24  N.  Y.  28,  80  Am.  Dec. 
320;  Adams  v.  Leland,  30  N.  Y.  309. 

The  general  rule  that,  where  no  place  of  payment  is  specified,  the 
debtor  must  seiek  the  creditor,  is  unquestioned.  That  rule,  of  course, 
is  based  on  the  presumed  intention  of  the  parties.  If  they  wish  a  par- 
ticular place  of  payment  other  than  the  residence  of  the  creditor,  they 
must  specify  it  in  the  contract.  Where  the  creditor  resided  in  the 
state  when  the  contract  was  made,  it  may  well  be  presumed  that  pay- 
ment within  the  state  was  intended  by  the  parties;  hence  the  rule 
that  the  debtor  does  not  have  to  follow  him  out  of  the  state.  But, 
where  the  creditor  has  a  known  residence  in  another  state  when  the 
contract  is  made,  the  debtor  should  expressly  stipulate  for  a  place 
of  payment  within  the  state,  if  he  does  not  wish  to  pay  at  the  residence 
of  his  creditor.  There  is  as  much  reason  for  saying  that  the  parties 
intended  that  payment  should  be  made  at  Waterbury,  Conn.,  as  there 
would  be  for  sa3ring  that  pa)nment  was  to  be  made  at  Buffalo,  for  in- 
stance, if  the  mortgagees  had  happened  to  reside  there.  The  question 
is  really  one  of  construction  of  the  contract,  of  determining  the  inten- 
tion of  the  parties.  Where  they  have  not  expressly  stated  the  place 
of  payment,  their  intention  must  be  ascertained  according  to  settled 
rules  of  law ;  and  no  reason  is  suggested  for  applying  a  different  rule 
merely  because  there  happens  to  be  an  artificial  line  between  the 
residences  of  the  parties.  The  defendants  having  made  default  in 
the  payment  of  interest,  the  plaintiffs  had  a  right  to  call  the  prin- 
cipal ;  and  it  may  be  said,  in  passing,  that  the  clause  of  the  mortgage 
enabling  them  to  do  that  was  doubtless  inserted  to  insure  the  prompt 
payment  of  interest    The  plaintiffs  had  a  right  to  insist  upon  that. 
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and  were  well  within  their  rights  in  calling  the  principal  upon  default 
in  payment  of  interest  for  30  days. 

The  judgment  must  be  reversed,  with  costs;  and,  as  the  facts  can- 
not be  changed,  an  interlocutory  judgment  should  be  entered^  As 
the  amount  due  has  to  be  ascertained,  and  the  question  of  allowances 
decided,  the  case  should  be  remitted  to  the  Special  Term. 

Judgment  reyersed,  with  costs.  Interlocutory  judgment  directed*  in  favor  of 
the  plalntifte,  and  the  case  remitted  to  the  Special  Term.    All  concur. 


ROSENTHAL  ▼.  FORMAN. 
(Supreme  Ck)urt,  Appellate  Term.    March  5,  1909.) 

1.  Attobnbt  and  Client  (§  72*) — ^AuruoBirr  of  Attobnet  Appeabino  in 

Case— E^PIDENCE. 

While,  save  as  prescribed  by  statute,  the  authority  of  an  attorney  ap- 
pearing is  taken  for  granted,  yet,  the  authority  of  the  attorney  appear- 
ing for  defendant  to  do  so  being  impeached  by  the  acknowledged  state- 
ment and  affidavit  of  defendant,  the  attorney  could  not  continue  in  the 
case  on  his  mere  assertion  and  an  unauthentlcated  statemait  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S  103 ; 
Dec  Dig.  S  72.*] 

2.  Appeal  and  Ebbob  (|  1070*) — HABifT^Kas  Ebbob. 

A  finding,  in  an  action  in  which  there  Is  Judgment  for  recovery  of 
property,  of  its  value  at  more  than  authorized  by  the  evidence,  la  harm- 
lees  to  defendant,  if  he,  a  janitor,  without,  so  far  as  appears,  any  pre- 
tentions to  rights  of  ownership  or  possession,  does  not  oppose  the  return 
of  the  property. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  S  1070,*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jerome  W.  Rosenthal  against  Frederick  Forman.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Harold  M.  Phillips,  for  appellant 
Abr.  A.  Joseph,  for  respondent. 

MacLEAN,  J.  Save  in  the  case  prescribed  by  statute,  the  court  does 
not  inquire  whether  or  not  an  attorney  at  law,  appearing,  has  been  re- 
tained by  the  party,  but,  on  his  appearance,  accords  the  presumptions 
that  a  paper  or  process  signed  by  him  is  to  be  takeh  unquestionably 
as  authority  by  the  court  and  its  officers,  including  the  sheriff,  that 
the  party  is  bound  by  his  word  in  open  court,  that  he  may  override 
the  party's  wishes  and  instructions  in  matters  of  practice,  that  deal- 
ings as  to  the  management  of  the  action  must  be  had  solely  with  him, 
and  that  proceedings  may  be  taken  through  him  alone.  If,  however, 
the  attorney's  power  be  seriously  challenged,  the  court  has  the  right 
to  require  him  to  exhibit  his  authority.  Ninety-Nine  Plaintiffs  v. 
Vanderbilt,  4  Duer,  632.    Where  his  want  of  authority  transpires,  the 

*For  other  cases  see  same  topic  ft  I  numsbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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court  may  arrest  the  prosecution  he  has  instituted  (Hudson  River  W. 
S.  Ry.  Co.  V.  Kay,  14  Abb.  Prac.  [N.  S.]  191),  and,  conversely,  dis- 
regard him  and  his  contentions  when  he  attempts  to  defend.  To  ap- 
pear, therefore,  for  another's  protection  or  for  his  own  profit,  a  lawyer 
must  make  good  the  position  he  claims  betimes  and  with  proof.  The 
authority  herein  assumed,  having  been  impeached  by  the  duly  acknowl- 
edged statement  and  affidavit  of  the  alleged  client,  the  lawyer  could 
not  continue  in  the  case  upon  his  mere  assertion  and  upon  an  unau- 
thenticated  statement  of  the  person  whom  he  would  have  for  his  client, 
and  a  direction  of  a  verdict  was  proper. 

Having  in  view  the  restrictions  in  the  paper  as  to  costs,  the  learned 
trial  justice  indorsed  upon  the  papers: 

"Jury  directed  by  the  court  to  find  for  the  possession  of  the  property  named 
in  the  writ,  the  value  of  which  is  fixed  at  $200." 

Possibly  this  sum  might  have  been  for  less,  as  the  value  stated  by 
the  plaintiff's  witness  was  $160  to  $200 ;  but  no  harm  will  come  there- 
by to  the  party  named  as  defendant,  if  he,  a  janitor,  without,  so  far 
as  appears  by  the  record,  any  pretentions  to  rights  of  ownership  or 
possession,  does  not  oppose  the  return  of  the  property. 

Judgment  affirmed,  with  costs.    All  concur. 


In  re  GRANT. 
(Supreme  Court,  Appellate  Division,  First  Department    Mardi  5.  1009.) 

Costs  (§  281*) — ^Payment  and  Remedies  fob  Collection— Contempt. 

The  surrogate  has  no  authority  to  ^iforcc  payment  of  costs  by  contempt 
proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent.  Dig.  §  1072;    Dec.  Dig.  * 
«28L*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Fred- 
eric Grant,  as  temporary  administrator  of  the  estate  of  James  Grant, 
deceased.  From  an  order  of  the  Surrogate's  Court,  punishing  Fred- 
eric Grant,  temporary  administrator,  for  contempt,  he  appeals.  Re- 
versed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Charles  E.  Souther,  for  appellant. 
Arthur  L.  Marvin,  for  respondent 

SCOTT,  J.  This  is  an  appeal  by  Frederic  Grant,  the  temporary 
administrator  of  James  Grant,  deceased,  from  an  order  of  the  sur- 
rogate punishing  him,  as  for  a  contempt,  for  his  failure  to  pay  costs 
awarded  to  a  special  guardian  and  to  certain  other  parties  who  ap- 
peared as  objectors  to  an  account  filed  by  appellant.  It  clearly  ap- 
pears that  appellant  has  no  funds  of  the  estate  in  his  hands  wherewith 
to  pay  the  costs,  and  the  proceeding  which  culminated  in  the  order 

*For  oUier  cues  see  same  topic  ft  9  ntticbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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appealed  from  was  in  effect  one  to  compel  him  to  pay  such  costs  per- 
sonally.   It  was  held  in  Matter  of  Humfreville,  154  N.  Y.  115,  47 
,N.  E.  1086,  that  the  surrogate  had  no  authority  to  enforce  the  pay- 
ment of  costs  by  contempt  proceedings. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  punish  the  appellant  for 
contempt  denied.    All  concur. 


VOGEL  V.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 
(Supreme  Court,  Appellate  Division,  First  Department    March  S,  1009.) 

1.  AppeaIi  aitd  Ebbob  (§  852*)— REvnew— Pbesumptionb. 

Where,  In  an  action  for  Injuries  to  a  street  oar  passenger  In  a  collision 
with  a  yehlcle,  no  question  was  made  as  to  his  right  to  stand  on  the 
rear  platform,  and  the  company  procured  the  exclusion  of  evidence  that 
he  stood  on  the  platform  at  the  conductor's  direction  or  consent,  the  court, 
on  appeal  from  a  judgment  of  dismissal,  must  assume  that  the  passenger 
was  rightfully  on  the  platform. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  8402; 
Dec.  Dig.  S  852.*] 

2.  Cabriebs  (§  S16*) — iKJUBiEs  TO  Passengebs— PBi3tA  Facib  Evidence  of 

Negligence. 

Proof  that  a  street  car  proceeded  rapidly,  and  that  its  speed  was  not 
checked  until  after  a  collision  with  a  vehicle,  resulting  In  injury  to  a 
passenger,  was  sufficient  to  call  on  the  company  for  an  explanation,  and, 
in  the  absence  of  any  explanation,  warranted  an  Inference  that  the 
operator  of  the  car  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  S  816.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lawrence  W.  H.  Vogel  against  the  Union  Railway 
Company  of  New  York  City.  From  a  judgment  dismissing  the 
complaint,  and  from  an  order  denying  a  hew  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

J.  Arthur  Hilton,  for  appellant. 
Bayard  H.  Ames,  for  respondent. 

SCOTT,  J.  Plaintiff  appeals  from  judgment  dismissing  his  com- 
plaint as  against  the  defendant  Union  Railway  Company,  and  from 
an  order  denying  a  motion  for  a  new  trial.  The  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  electric  cars.  The  route  of  the  car 
was  easterly  through  135th  street  to  Madison  avenue,  there  turn- 
ing north  and  proceeding  along  said  avenue.  The  plaintiff  was  stand- 
ing on  the  rear  platform.  No  question  was  made  as  to  his  right  to 
stand  there,  and  as  the  defendant  successfully  objected  to  certain  ques- 
tions, the  answers  to  which  might  have  shown  that  plaintiff  stood 
on  the  platform  at  the  conductor's  direction  or  by  his  consent,  we 
must  assume  that  plaintiff  was  rightly  upon  the  platform. 

•For  other  cMei  leo  same  topic  ft  i  mvmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Just  before  the  car  turned  into  Madison  avenue  it  slacked  its 
speed  until  it  was  nearly  at  a  standstill.  It  then  quickened  its  speed 
and  swung  around  the  corner  at  a  high  rate  of  speed.  When  it  reach- 
ed the  northeast  comer  of  Madison  avenue  and  135th  street  it  col- 
lided with  a  two-horse  truck  which  was  proceeding  westerly  along 
135th  street.  There  is  no  evidence  from  which  it  can  be  determin- 
ed, as  between  the  car  and  the  truck,  which  was  to  blame  for  the  col- 
lision. The  plaintiff  could  not  see  from  his  position,  and  no  evidence 
was  introduced  in  behalf  of  either  defendant.  The  pole  of  the  truck 
struck  the  car  somewhere  near  the  front,  and  scraped  along  the  side 
until  it  reached  the  rear  platform,  when  it  struck  the  plaintiff,  pro- 
ducing the  injuries  for  which  he  sues. 

The  case  thus  presented  against  the  railway  company  is  very  simi- 
lar to  that  presented  in  Hill  v.  Ninth  Ave.  R.  R.  Co.,  109  N.  Y.  239, 
16  N.  E.  61,  wherein  a  passenger  was  injured  by  the  pole  of  a  truck 
which  penetrated  through  the  front  panel  of  the  car  and  injured  her. 
In  that  case,  as  in  this,  the  plaintiff  was  unable  to  state  precisely 
how  the  accident  occurred,  or  to  apportion  the  blame  as  between  the 
car  and  the  truck.  It  was  considered,  however,  that  the  mere  fact 
of  the  accident,  in  view  of  the  circumstances,  also  present  in  this  case, 
that  the  car  was  proceeding  rapidly,  and  that  its  speed  was  not  check- 
ed until  after  the  collision,  was  enough  to  call  upon  the  railway  com- 
pany for  an  explanation,  and,  in  its  absence,  to  warrant  an  inference 
that  the  driver  was  in  some  manner  negligent. 

The  same  reasoning  applies  to  the  present  case,  and  requires  a  re- 
versal of  the  judgment  and  order  appealed  from,  and  a  new  trial,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


EQUITABLB  TRADING  CO.  V.   STONBMAN  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    March  10,  1909.) 

L  Sales  (S  62*>-<k>NTBACi«^SEVERANCE. 

Whether  a  contract  of  sale  is  severable  depends  on  the  intention  of  the 
parties,  as  manifested  by  their  acts  and  by  the  circumstances  of  each 
particular  case. 

[Ed.  Note* — ^For  other  cases,  see  Sales,  Cent  Dig.  U  171-179 ;  Dec.  Dig. 

Z  Sales  (S  62*) — Contbacts— BEVEBAircE. 

Plaintiir  wrote  defendants  offering  for  sale  a  special  lot  of  varnish 
asking  for  prompt  selection  "as  the  goods  are  going  fast"  In  response 
to  defendants'  reply,  plaintiff  submitted  prices,  terms  cash,  6  per  cent 
10  dayst  ''f.  o.  b.  New  York,"  and  advised  defendants  to  place  an  order 
for  as  large  a  quantity  as  possible.  Defendants  replied.  Inclosing  an  or- 
der, "as  per  your  letter,"  for  specified  quantities  of  three  different  kinds 
of  varnish  at  different  prices  per  gallon.  Plaintiff  shipped  a  part  of 
the  varnish,  stating  that  they  would  ship  the  balance  in  a  few  days,  in- 
closing an  invoice  for  that  shipped.  Plaintiff  insisted  on  payment  for  the 
part  shipped  within  ten  days;  but,  being  unable  to  fill  the  balance  of 
the  order,  defendants  refused  to  pay.  Held,  that  the  contract  was  sev- 
erable, and  plaintiff's  failure  to  ship  the  balance  of  the  order  did  not  pre- 
clude a  recovery  for  the  amount  shipped.  « 

[Ed.  Nota — ^For  other  cases,  see  Sales,  Dec.  Dig.  S  02.*] 

*For  other  omm  bm  Mxn«  topic  ft  I  mumbbb  In  Dm.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexoi 
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Appeal  from  Cify  Court  of  Albany. 

Action  by  the  Equitable  Trading  Company  against  William  J. 
Stoneman  and  another.  Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Argued  before  SMITH,  P.  J.  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Frost,  Daring  &  Warner  (J.  S.  Frost,  of  counsel),  for  appellants. 
Walter  E.  Ward,  for  respondent. 

COCHRANE,  J.  Plaintiff  recovered  a  judgment  for  the  purchase 
price  of  varnish  sold  and  delivered  to  defendants.  The  defense  is 
that  the  contract  of  purchase  was  an  entire  one,  and  not  severable, 
and  that  the  plaintiff  failed  to  deliver  the  full  amount  purchased. 
The  order  was  for  120  gallons  of  Supremis  varnish  at  $2.50  per  gal- 
lon, 12  gallons  of  Navalite  at  $4  per  gallon,  and  12  gallons  of  Archi- 
tectural Coach  at  $2  per  gallon,  less  discount.  The  delivery  was  of 
21  gallons  of  Supremis  and  12  gallons  of  Navalite,  and  plaintiff  has 
recovered  for  the  quantity  so  delivered. 

Before  considering  the  facts  it  may  be  well  to  have  in  mind  the 
legal  principles  applicable  to  the  question  of  a  divisibility  of  a  con- 
tract.   In  Parsons  on  Contracts  (8th  Ed.)  p.  624,  it  is  said: 

"No  precise  rule  can  be  glyen  by  which  this  question  In  a  given  case  may 
be  settled.  Like  most  other  questions  of  construction,  it  depends  upon  the 
intention  of  the  parties,  and  this  must  be  discovered  in  each  case  by  consid- 
ering the  language  employed  and  the  subject-matter  of  the  contract.  If  the 
part  to  be  performed  by  one  party  consists  of  several  distinct  and  separate 
items,  and  the  price  to  be  paid  by  the  other  is  apportioned  to  each  item  to  be 
performed,  or  is  left  to  be  implied  by  law,  such  a  contract  will  generally  be 
held  to  be  severable;  and  the  same  rule  holds  where  the  price  to  be  paid  is 
clearly  and  distinctly  apportioned  to  different  parts  of  what  is  to  be  performed, 
although  the  latter  is  in  its  nature  single  and  entire." 

In  Clark  on  Contracts  (2d  Ed.)  p.  453,  it  is  said: 

"The  question  of  divisibility  is  difficult,  and  this  difficulty  has  resulted  in 
a  direct  conflict  in  the  decisions.  The  queston  is  one  of  construction.  'The 
contract  may  be  entire  or  severable,  according  to  the  circumstances  of  each 
particular  case,'  it  has  been  said  in  speaking  of  contracts  of  sale,  'and  the 
criterion  is  to  be  found  in  the  question  whether  the.  whole  quantity — all  the 
things  as  a  whole — ^is  ef  the  essence  of  the  contract.  If  it  appear  that  the 
purpose  was  to  take  the  whole  or  none,  then  the  contract  would  be  entire; 
otherwise,  it  would  be  severable.'  ♦  ♦  ♦  *On  the  whole,  the  weight  of  opin- 
ion and  the  more  reasonable  rule  would  seem  to  be  that,  where  there  is  a 
purchase  of  different  articles  at  different  prices  at  the  same  time,  the  con- 
tract would  be  severable  as  to  each  article,  unless  the  taking  of  the  whole 
was  rendered  essential  either  by  the  nature  of  the  subject-matter  or  by  the 
act  of  the  parties.'  This  rule  makes  the  interpretation  of  the  contract  de- 
pend on  the  Intention  of  the  parties  as  manifested  by  their  acts,  and  by  the 
circumstances  of  each  particular  case." 

Let  us  now  consider  the  facts  in  the  light  of  the  foregoing  prin- 
ciples. Defendants  are  retail  dealers  in  Albany.  Plaintiff  is  a  job- 
ber in  New  York.  All  the  negotiations  were  by  letter.  On  Novem- 
ber 20,  1907,  plaintiff  wrote  Sie  defendants,  saying  they  were  able 
to  offer  the  Chicago  Varnish  Company's  varnishes  at  less  than  the 
usual  cost,  owing  to  the  discontinuance  of  the  house-furnishing  de- 
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partment  of  one  of  the  department  stores  which  plaintiff  represent- 
ed, and  concluding: 

"Let  as  hear  from  you  what  items  of  the  Chicago  Varnish  Oompasy^s 
products  you  want,  as  the  goods  are  going  faaV* 

Defendants  answered  that  they  could  give  an  order  if  the  prices 
were  right,  and  asking  for  plaintiff's  best  offer.  To  this  on  Novem- 
ber 22d  plaintiff  wrote  saying: 

"We  have  your  favor  of  November  2l8t,  in  which  you  inquire  our  con- 
fidential price  on  the  Chicago  Vaftilsh  Oo/s  products.  [Then  follow  prices.] 
Our  cash  terms  are  6  per  cent,  ten  days,  f.  o.  b.  New  York.  Innsmuch  as 
these  goods  are  selling  fast  with  us^  and  as  our  supply  is  for  the  time  being 
only,  we  surest  that  you  place  an  order  for  as  large  a  quantity  as  possible, 
as  this  opportunity  may  not  occur  again." 

November  23d  defendants  replied: 

"Enclosed  please  find  our  order  No.  6,368  as  per  your  letter  of  November  22d. 
In  our  last  letter  we  asked  you  to  advise  us  what  other  lines  you  carry,  and 
will  be  pleased  to  hear  further  from  you." 

The  above  italics  are  mine. 

The  order  in  question  was  inclosed  in  the  letter  of  November  23d, 
specifying,  as  above  stated,  three  separate  kinds  of  varnish,  with  the 
price  per  gallon  for  each  different  kind,  and  concluded  with  the  words : 
"As  per  your  letter  Nov.  22/07."  The  letters  and  order,  therefore, 
constitute  the  contract.  Plaintiff  acknowledged  receipt  of  the  order 
and  sent  a  part  only  of  the  varnish  so  ordered,  which  is  the  subject 
of  this  action,  and  said  in  its  letter:  "We  will  ship  the  balance  of 
your  order  in  a  few  days."  The  letter  inclosed  an  invoice  of  the 
goods  shipped  which  invoice  stated:  "Terms,  6  per  cent.,  10  days, 
f.  o.  b.  N.  Y."  All  of  the  letters  and  the  invoice  had  on  them  the 
words  in  capital  letters:  "Strictly  confidential."  Defendants  ac- 
knowledged receipt  of  the  last  letter  and  invoice,  and  said: 

"Payment  win  be  made  on  your  invoices  within  ten  days  from  the  date 
of  last  shipment  completing  this  order.'* 

November  29th  plaintiff  replied  to  this,  saying  that  such  payment 
would  not  be  satisfactory,  as  it  might  be  a  week  or  so  before  they 
could  complete  the  order,  and  continuing  as  follows: 

'*In  view  of  the  fact  that  our  quotation  to  you  is  considerably  less  than 
the  Mfr.*8  price,  you  can  readily  understand  that  our  quotation  is  for  cash 
within  ten  days  from  the  date  of  invoice,  and  that  we  shall  expect  a  re- 
mittance for  the  bill  we  have  already  rendered  within  ten  days  from  the 
date  thereof." 

One  of  the  defendants  as  a  witness  says  he  replied  to  that  letter, 
and  produced  his  reply,  which  made  no  protest  whatever  to  plain- 
tiff's insistence  op  payment  for  the  part  already  delivered.  It  ac- 
knowledged receipt  of  the  goods,  and  complained  that  several  cans 
were  leaking  and  had  been  carelessly  packed.  On  December  13th 
plaintiff  wrote,  asking  for  check,  as  "the  time  covered  by  the  cash 
discount  has  expired,"  and  saying: 

**We  have  already  remitted  to  our  clients  for  the  shipment,  and,  considering 
the  low  price  at  which  the  goods  were  sold  you,  we  trust  you  will  favor  us 
with  a  prompt  remittance." 
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Defendants  thereupon  replied,  insisting  upon  the  shipment  of  the 
^-emaining  varnish;  and  two  or  three  days  later  plaintiff  wrote  that 
it  had  just  been  informed  that  the  concern  in  Kansas  City  on  whose 
account  the  goods  were  sold  was  unable  to  supply  any  more. 

I  am  of  the  opinion  that,  applying  the  legal  principles  above  set 
forth,  the  contract  was  severable.  The  goods  ordered  had  no.  ref- 
erence to  each  other,  nor  did  they  have  any  reference  to  any  partic- 
ular or  common  object  to  which  they  were  to  be  devoted.  But  they 
were  ordered  by  defendants  for  the  purpose  of  selling  to  different 
customers.  It  was  not  a  condition  of  the  purchase  that  they  should 
be  delivered  together,  nor  was  there  a  word  said  as  to  when  they 
should  be  delivered.  The  law  will  probably  imply  delivery  within 
a  reasonable  time.  But  it  was  strictly  proper  for  plaintiff  to  deliver 
different  parts  of  the  varnish  at  different  times,  and  the  contract 
expressly  said:  "Terms,  6  per  cent.,  10  days,  f.  o.  b.  N.  Y."  Hence 
it  would  seem  that,  if  plaintiff  saw  fit  to  make  deliveries  at  different 
times,  the  corresponding  payments  would  fall  due  at  different  times, 
and  defendants  might  under  their  contract  be  called  upon  to  pay 
for  part  before  they  received  the  whole.  Furthermore,  here  was  a 
limited  supply.  Plaintiff  could  not  go  out  in  the  market  and  fur- 
nish these  brands  of  varnish.  They  were  buying  the  product  of 
the  Chicago  Varnish  Company,  the  supply  of  which  was  limited,  and 
defendants  understood  that  the  goods  were  fast  disappearing,  and  that 
they  might  not  be  able  to  have  their  order  filled,  because  the  supply 
was  for  "the  time  being  only"  and  the  goods  were  "selling  fast."  I 
think,  therefore,  they  gave  their  order  subject  to  the  condition  that 
plaintiff  might  not  be  able  to  entirely  fill  it.  Again,  there  was  no  con- 
tract until  plaintiff  accepted  defendants'  order,  which  was  done  by  let- 
ter inclosing  invoice  for  the  goods  simultaneously  shipped,  whidi  in- 
voice stated  in  effect  that  pa3mient  of  the  part  so  shipped  was  to  be 
made  in  ten  days,  independently  of  those  which  were  to  follow. 

Under  the  principles  quoted  from  the  text-books  above,  each  case 
must  be  determined  with  reference  to  its  particular  facts,  and  it  is  a 
question  of  intention.  In  Ming  v.  Corbin,  142  N.  Y.  341,  37  N.  E. 
107,  it  was  said  on  this  question: 

**If  the  intention  of  the  parties  was  not  clear,  It  was  proper  to  submit  the 
question  to  the  Jury." 

Defendants  rely  with  confidence  on  Baker  v.  Higgins,  21  N.  Y.  397 ; 
but  in  that  case  there  was  nothing  but  the  order  itself,  and  the  negotia- 
tions and  correspondence  reflecting  light  on  the  intention  of  the  par- 
ties were  not  in  evidence,  as  here.  That  case  was  decided  by  a  close- 
ly divided  court,  and  is,  I  think,  distinguishable.  If,  as  all  the  author- 
ities seem  to  agree,  it  is  a  question  of  intention,  then  I  think  such  in- 
tention in  this  case  was  fairly  a  question  of  fact,  and,  the  two  courts 
below  having  decided  that  the  parties  did  not  intend  an  entire  and 
indivisible  contract,  their  conclusion  should  not  be  disturbed. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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HILL  V.  MOORB  et  al. 
<Sn[»reme  Court,  Appellate  Division,  Third  Departmait    March  10,  1909.) 
L  Ldotatior  or  AcnoRa  (|  83*) — Death  or  Debtob— Right  to  Sue— Statu- 

TOBT  PBOHIBITIOn. 

Code  CSlT.  Proc.  S  1844,  providing  that  no  action  aball  be  instituted  on 
the  debt  of  a  decedent  until  three  years  have  elapsed  after  letters  of 
administration  on  the  decedent's  estate  are  granted,  is  a  statutory  prohi- 
bition against  the  commencement  of  the  action,  within  section  406,  de- 
claring Uiat,  where  the  commencement  of  an  action  has  been  stayed  by 
statutory  prohibition,  the  time  of  ^e  continuance  of  the  stay  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §S 
431-433;    Dec  Dig.  i  83.*] 

2,  Descert  ard  Distributior  (i  119*) — Debts  or  Intestate— Liabilitt  or 

Heibs— Wills  (J  827*) — Debts  or  Testator— Liabilxty  or  Devisees. 

Code  Civ.  Proc.  I  1843,  providing  that  heirs  and  devisees  are  liable  for 
the  decedent's  debts  to  the  extent  of  the  estate  descended  or  devised  to 
them,  does  not  create  a  new  absolute  liability,  but  merely  provides  anoth- 
er method  to  enforce  an  existing  liability  in  addition  to  that  presented 
during  the  administration  by  section  2750,  l^  a  proceeding  to  sell  dece- 
deDt*s  real  estate  to  pay  debts. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
§  433 ;  Dec  Dig.  S  119  ;*  Wills,  Cent  Dig.  M  2139,  2141 ;  Dea  Dig.  S  827.*] 

3.  LiuiTATioR  or  AcnoRS  (S  83*) — Death  or  Debtor— EbcTSRsioR  or  Tike. 

Code  Civ.  Proc.  f  1843,  authorizes  a  suit  against  heirs  to  recover  an 
indebtedness  of  the  decedent.  Section  1844  declares  that  no  such  action 
shall  be  instituted  until  three  years  after  letters  granted,  and  section 
406  declares  that  the  time  daring  which  an  action  is  prohibited  by  stat- 
ute shall  not  be  counted  as  a  part  of  the  time  limited  to  commence  it 
Testator  made  a  payment  on  his  note  to  plaintiff  October  21,  1808,  and 
died  May  31,  1899.  Letters  of  administration  were  issued  July  10,  1^9, 
and  an  action  was  brought  against  decedent's  heirs  under  section  1843,  on 
January  17,  1908.  Held,  that  the  nine  years  within  which  plaintiff  could 
have  siied  dated  from  the  payment  on  the  note,  and  not  from  decedent's 
death,  and  that  the  action  was  therefore  barred. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  |S 
431-433;    Dec  Dig.  S  83.*] 

Appeal  from  Special  Term,  Warren  County. 

Action  by  Charles  P.  Hill  against  John  H.  Moore  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial 
granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Jenkins,  Kellogg  &  Barker  (J.  A.  Kellogg,  of  counsel),  for  appel- 
lants. 
James  H.  Bain,  for  respondent. 

COCHRANE,  J.  This  is  an  action  brought  by  a  creditor  of  Andrew 
Kfoorc,  deceased,  against  his  heirs,  under  section  1843  of  the  Code  of 
Civil  Procedure,  to  enforce  an  indebtedness  of  the  decedent  owing  to 
plaintiff  against  real  property  which  descended  from  the  decedent 
to  these  defendants  as  such  heirs.  The  defense  is  the  statute  of  limi- 
tations. 

*For  othor  casM  bm  Mine  toplo  ft  S  mvmbsb  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexei 
115N.Y.S.— 19 
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The  indebtedness  is  represented  by  a  promissory  note  executed  by 
said  Andrew  Moore  to  the  plaintiff  March  1,  1888,  and  payable  one 
year  after  the  date  thereof.  It  is  claimed  that  a  payment  was  made 
thereon  October  21,  1898.  Andrew  Moore  died  May  31,  1899.  Let- 
ters of  administration  on  his  estate  were  issued  July  10,  1899.  This 
action  was  instituted  January  17, 1908,  or  about  9  years  3  months  after 
the  alleged  payment  on  the  note.  Section  1844  of  the  Code  of  Civil 
Procedure  prohibited  the  institution  of  this  action  until  three  years 
had  elapsed  after  letters  of  administration  on  the  estate  of  the  de- 
cedent were  granted.  It  has  been  held  that  this  was  a  statutory  pro- 
hibition against  the  commencement  of  the  action,  within  the  meaning 
of  section  406  of  the  Code  of  Civil  Procedure,  providing: 

"Where  the  commencemeDt  of  an  action  has  been  stayed  by  injunction  or 
other  order  of  a  court  or  Judge  or  by  statutory  prohibition  the  time  of  the 
continuance  of  the  stay  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

See  Mead  v.  Jenkins,  27  Hun,  670;  Adams  v.  Fassett,  149  N.  Y. 
61,  43  N.  E.  408. 

The  six-year  statute  of  limitations  on  the  note,  therefore,  was  ex- 
tended as  against  these  defendants  in  an  action  of  this  kind  by  the  time 
which  intervened  between  the  death  of  the  decedent  and  three  years 
after  letters  of  administration  on  his  estate  were  issued.  This  latter 
extension  was  3  years  1  month  10  days,  which  gave  9  years  1  month 
10  days  for  the  commencement  of  the  action  after  the  pa)mient  on 
the  note  of  October  21,  1898.  The  time  to  commence  the  action,  there- 
fore, expired  December  1,  1907. 

Plaintiff's  only  answer  to  this  difficulty  is  that  section  1843  of  the 
Code  of  Civil  Procedure  creates  a  new  liability  on  which  his  action 
is  based,  and  that  the  period  of  nine  years  for  the  commencement  of 
the  action  dates  from  the  death  of  the  decedent,  rather  than  from  the 
payment  on  the  note.  It  appears  to  have  been  thought  otherwise  in 
the  cases  above  cited.  Section  1843  does  not  create  an  absolute  lia- 
bility against  the  heirs,  but  merely  provides  a  method  for  enforcing 
an  existing  liability  6f  the  decedent  against  his  assets  which  have  come 
into  the  hands  of  his  heirs.  The  same  result  might  have  been  accom- 
plished by  proceeding  in  Surrogate's  Court  under  section  2750  of  the 
Code  of  Civil  Procedure  to  sell  the  decedent's  real  estate  for  the  pay- 
ment of  his  debts.  Plaintiff,  for  three  years  after  letters  of  administra- 
tion were  issued,  had  an  enforceable  remedy  against  this  real  prop- 
erty by  such  a  proceeding  to  reach  the  same  in  Surrogate's  Court,  and 
immediately  after  the  expiration  of  such  remedy  the  present  remedy 
became  available  to  him.  There  have  therefore  been  nine  years  since 
the  payment  on  the  note,  during  all  of  which  time  some  action  or  pro- 
ceeding could  have  been  taken  for  the  enforcement  of  this  indebted- 
ness. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellants  to  abide  the  event.    All  concur. 
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DBIEGAN  V.  GUTTA  PEROHA  &  RUBBER  MFG.  CO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    March  5,  1909.) 

L  Master  and  Sebvaxvt  (§  278*)— Injubt  to  Sebvanx^Dkfeotive  Machines- 
Evidence. 

Evidence  In  an  action  for  injury  to  the  operator  of  a  mill  for  grinding 
rubber,  his  right  hand  being  accidentally  caught  between  the  rollers,  held 
to  authorize  a  finding  that,  had  the  mill  been  equipped  with  a  shifter, 
plaintiff  could,  after  his  hand  was  so  caught,  have  reached  It,  and  there- 
with have  stopped  the  mill,  and  so  have  prevented  further  injury  to  that 
hand  and  injury  to  the  other  hand. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  961 ; 
Dec.  Dig.  §  27&*] 

2.  ^Iasteb  and  Servant  (|  129*) — Injubt  to  Sebvant^Pboximate  Cause. 

Absence  of  a  shifter,  due  to  the  negligence  of  a  master,  from  a  mill  for 
grinding  rubber,  with  which,  had  there  been  one,  the  operator  of  the  mill, 
after  accidentally  getting  his  right  hand  caught  between  the  rollers,  could 
have  stopped  it,  and  so  have  prevented  further  Injury  to  such  hand,  and 
injury  to  his  left  hand,  which  got  caught  in  his  attempt  with  it  to  arrest 
the  rollers  and  so  release  his  right  hand,  is  a  proximate  cause  of  such 
further  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  258 ; 
Dec.  Dig.  I  129.*] 

3.  Damages  (§  132*) — Personal  Injubt— Excessive  Damages. 

A  verdict-  of  $10,000  for  loss  of  the  left  hand  of  the  operator  of  a 
mUl  for  grinding  rubber,  and  loss  of  more  of  the  right  hand  than  would 
have  been  necessary,  but  for  the  negligence  of  the  master,  is  not  excessive. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  §  383 ;  Dec.  Dig. 
§  132.*] 

Appeal  from  Kings  County  Court. 

Action  by  Daniel  Deegan  against  the  Gutta  Percha  &  Rubber  Man- 
ufacturing Company.  From  a  judgment  for  plaintiff,  and  from  two 
orders,  respectively,  denying  a  motion  to  set  aside  the  verdict  and  a 
motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Frank  V.  Johnson,  for  appellant. 

Martiij  T.  Manton,  for  respondent 

JENKS,  J.  This  action  is  by  a  servant  against  master  for  negli- 
gence. A  notice  under  the  employer's  liability  act  (Laws  1902,  p. 
1748,  c.  600)  was  served.  The  servant  worked  at  a  mill  that  was  one 
of  a  series  all  worked  by  a  shaft  that  ran  underneath  them  and  that 
was  driven  by  steam  power.  The  mill  consisted  of  two  rollers,  turn- 
ing toward  one  another,  on  the  same  plane.  The  rollers  were  of  iron 
1214  inches  in  diameter  and  36  inches  long.  There  was  a  clutch  and 
pinion  wheel  on  the  shaft,  which  transmitted  power  to  a  large  gear 
wheel  which  turned  the  back  roller,  which  worked  another  gear  wheel 
that  turned  the  front  roller.  The  servant's  work  was  to  feed  the  roll- 
ers from  above  with  crude  pieces  of  rubber  to  be  ground  down.  The 
distance  between  the  rollers  could  be  changed  by  screws,  and  on  the 

*For  oUier  cases  see  same  topic  ft  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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day  of  the  accident  the  plaintiff  had  spaced  them  at  ^  an  inch.  While 
at  his  work  the  plaintiff's  right  hand  was  caught  in  the  rollers,  and 
then  his  left  hand,  so  that  he  lost  his  right  hand  3  or  4  inches  above 
his  wrist,  and  the  thumb,  the  first  and  middle  fingers,  and  a  part  of 
the  palm  of  his  left  hand.  The  learned  trial  court  at  the  close  of  the 
case  submitted  certain  specific  questions  to  the  jury  which  were  as 
follows,  and  to  which  the  jury  gave  the  answers  indicated: 

''(1)  Was  the  plaintiff  himself  guilty  of  any  n^igence  that  contribated  In 
any  degree  to  his  getting  hart?    No. 

"(2)  Was  the  plaintilTB  hand  caught  solely  on  account  of  the  negligent 
failure  of  the  defendant  to  maintain  the  bearings  of  the  back  roller  in  a 
condition  reasonably  safe  for  the  plaintiff  to  work  upon  the  mill?    No. 

"(3)  Was  there  a  negligent  failure  on  the  part  of  the  defendant  to  maintain 
in  reasonably  safe  condition  a  shifter  for  detaching  the  clutch,  that  the  plain- 
tiff could  have  operated  after  his  right  hand  was  caught  to  stop  the  mill, 
and  thereby  prevented  his  being  injured  to  the  extent  that  he  was  injured? 
Yes. 

"(4)  Did  the  plaintiff  assume  the  risk  of  injury  from  worn  bearings  of  the 
ba(&  roller,  if  you  find  such  worn  bearings  existed?    No. 

"(5)  Did  the  plaintiff  assume  the  risk  of  injury  from  the  absence  of  the 
shifter,  if  you  find  that  it  was  abseat?    No. 

"(e)  What  is  a  fair  compensation  for  any  injury  that  you  may  find  that 
resulted  solely  from  the  negligence  of  the  defendant,  if  any  such  be  found 
by  you?    $10,000. 

'Tbe  C!ourt:  In  fixing  this  sum  of  $10,000,  I  want  it  understood  whether 
the  Jury  have  fixed  those  damages  with  reference  entirely  to  the  damage 
which  happened  from  the  lever  not  being  there.  Do  you  understand?  You 
have  said  that  the  plaintiff's  hand  was  not  caught  on  account  of  any  negligence 
connected  with  the  roller.  That  question  you  have  answered,  'No.'  So,  of 
course,  you  could  not  give  any  damages  for  his  hand  being  caught  in  that 
way.  Therefore  the  damages  that  you  have  found  must  necessarUy  be  the 
damages  which  came  from  the  negligence  in  not  having  the  shifter  there,  and 
which  would  be  only  for  a  part  of  the  damage.  You  understand  that,  do  you? 
(Tbe  Jury  answer  in  the  affirmative.)" 

The  learned  counsel  for  the  appellant  admits  in  his  points  that  the 
jury  were  "clearly  justified  in  finding  that  the  mill  in  question  was  not 
equipped  with  'a  shifter  for  detaching  the  clutch  that  the  plaintiff  could 
have  operated  after  his  right  hand  was  caught  to  stop  the  mill,' "  but 
contends  that  a  finding  that  there  was  "  'a  negligent  failure  on  the  part 
of  the  defendant'  to  provide  or  maintain  such  a  shifter  is  wholly  un- 
warranted by  the  evidence."  This  contention  rests  upon  the  proposi- 
tion that  under  the  circumstances  such  a  device  could  not  have  been 
worked  by  the  plaintiff  to  throw  out  the  clutch  after  his  right  hand 
had  been  caught;  and  it  is  pointed  out  that  there  is  testimony  that, 
before  the  jaws  of  the  clutch  became  worn  by  use,  the  pressure  (10 
to  25  horse  power)  during  the  grinding  was  so  great  that  one  man 
could  not  have  thrown  out  the  clutch  by  the  shifter.  But,  on  the  other 
hand,  the  plaintiff's  witness  Beyer,  who  had  worked  in  the  defendant's 
shop  as  a  machinist  and  was  familiar  with  this  particular  mill,  testi- 
fies that,  assuming  the  mill  to  be  loaded  (i.  e.,  grinding  down  the  rub- 
ber) and  a  shifter  on  the  clutch,  it  could  be  thrown  out  by  an  ordinary 
man  with  one  hand ;  and  the  defendant's  witness  Bolton,  a  master  me- 
chanic in  the  defendant's  employ,  on  cross-examination,  after  he  had 
stated  that  when  the  mill  was  loaded  the  clutch  could  not  be  thrown 
out,  was  asked : 
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""Q.  It  is  a  fact,  isn't  it,  that  when  these  lugs  or  ears  are  worn  some,  it  slips 
out  itself?  A.  I  Just  stated  in  a  case  where  the  lugs  are  worn —  Q.  The  lugs 
were  worn  in  that  case?  A.  They  were  worn  In  that  case.  By  the  Court:  I 
could  not  say  whether  they  were  worn  enough  so  that  a  man  could  throw  it 
out.    If  the  rest  of  the  Jaw  was  parallel,  it  could  not  be  thrown  out" 

Beyer,  who  had  been  called  in  to  examine  this  mill  the  day  before 
the  accident,  testifies  in  detail  as  to  the  worn  condition  of  several  of 
its  parts,  and  says,  among  other  things : 

*The  ends  of  the  lugs  of  the  clutch  were  worn  about  a  quarter  of  an  inch ; 
right  on  the  far  end.  They  were  worn  about  a  quarter  of  an  inch— the  ends 
of  this.  *  *  *  When  there  is  a  wear  on  the  lugs  of  ihe  clutch  they  could  be 
repaired  by  taking  a  hammer  and  chisel  and  chipping  the  lugs  of  the  dutdi 
straight    I  have  not  seen  them  doing  that  only  once." 

The  plaintiff  finally  testifies,  although  his  testimony  is  not  clear  nor 
consistent  upon  this  point,  that  the  mill  was  not  loaded — that  the  rub- 
ber slipped  down  as  his  hand  went  in.  But,  whether  the  machine  was 
"loaded"  or  not,  the  evidence  did  not  justify  the  court  in  withholding 
from  the  jury  the  question  as  to  the  shifter  on  the  ground  that  it  could 
not  have  been  worked  by  one  man  at  the  time.  There  is  no  dispute 
that  if  the  mill  was  not  loaded  (i.  e.,  if  the  rollers  were  revolving,  but 
the  rubber  had  passed  through  them)  the  shifter  could  have  been  used 
by  a  single  man. 

It  is  next  argued  that,  even  if  the  clutch  could  have  been  used  by  one 
man,  the  evidence  does  not  warrant  a  finding  that  the  plaintiif  could 
have  used  it  after  his  right  hand  was  caught.  This  argument  rests  pri- 
marily upon  two  bits  of  testimony :  First,  the  testimony  of  the  plain- 
tiflF,  "From  the  point  where  I  was  caught  in  the  rollers  the  shifter  was 
about  4^  feet  or  5,  as  near  as  I  can  get ;"  second,  the  evidence  is  that 
to  disengage  the  clutch  it  was  necessary  to  push  the  shifter  from  the 
operator  a  distance  of  from  20  inches  to  2  feet  farther  away  from  the 
point  where  the  plaintiif  was  caught.  The  conclusion  drawn  is  that 
it  would  have  been  necessary  for  the  plaintiff,  with  his  right  hand 
caught  in  the  rollers,  to  have  extended  his  left  hand  toward  his  right 
side  a  distance  of  at  least  6  or  7  feet  from  the  point  where  his  right 
hand  was  caught.  But  in  the  first  place  nothing  is  more  inaccurate 
than  a  witness'  estimate  of  distance  (Moore  on  Facts,  §  397,  citing  The 
Royal,  54  Fed.  204-206,  4  C.  C.  A.  285 ;  Cariisle  v.  Cooper,  19  N.  J. 
Eq.  256-267;  Blatch  v.  Archer,  1  Cowp.  63-65;  Chrystal  v.  Troy, 
etc,  R.  Co.,  105  N.  Y.  164-170,  11  N.  E.  380),  and  demonstrations 
which  are  based  upon  such  estimates  are  only  as  cogent  as  the  esti- 
mates are  certain.  Further,  the  plaintiff  admittedly  was  at  work  feed- 
ing the  rollers,  which  were  but  three  feet  long,  and  there  is  no  question 
but  that  he  stood  within  the  space  they  occupied.  If  the  shifter  was 
not  there,  of  course,  the  ability  of  the  plaintiff  to  use  it  is  conjectural. 
On  the  one  hand,  there  was  evidence  that  the  plaintiff  under  the  con- 
ditions could  not  have  reached  it  to  work  it.  On  the  other  hand,  the 
defendant's  expert  Smith  testifies  to  the  court: 

"I  presume  he  could  get  hold  of  it  If  he  had  his  right  hand  caught  in  the 
rollers;  but  I  have  never  known  it  to  be  such.  The  question  is,  could  he  shove 
it  over  two  feet,  if  he  had  hold  of  it?  *  *  *  If  it  was  unloaded,  he  pos- 
sibly could  shove  it  over  with  his  hand  in  it    I  have  my  doubts  about  iV 
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To  defendant's  counsel : 

"We  wUl  say,  if  he  was  right  at  that  end,  he  might  possibly  reach  it  He 
could  reach  it  as  it  was  engaged,  and  in  order  to  disengage  it  he  would  have 
to  push  it  two  feet** 

The  defendant's  expert  Vorhies  on  cross-examination,  referring  to 
the  clutch,  says: 

"The.  operator,  standing  In  front  of  the  mill,  could  throw  it  out,  if  he  stepped 
over  to  the  clutch.  If  he  stood  at  the  frame,  he  could,  by  reaching  over;  if 
he  was  in  the  middle,  he  could  not  do  it  The  rollers  are  only  36  inches  in 
length  on  this  kind  of  machine.  If  he  stood  at  the  end  of  the  frame,  he  could 
reach  it  If  he  was  standing  at  the  end  of  the  roller,  near  the  frame,  he  could 
reach  it  ♦  ♦  •  The  top  of  the  shifter  bar,  I  should  say,  is  18  inches  from 
the  ground.  A  man  could  not  kick  it  over  with  his  foot  There  is  too  much 
impact  He  could  push  it  over  with  a  hard  pressure  of  the  foot  He  couldn't 
kick  it  over  with  his  foot  as  I  understand  the  term.  If  his  foot  struck  the  bar 
with  sufficient  force,  I  doubt  if  he  could  disengage  the  dutch,  as  I  understand 
the  term.  •  •  ♦  After  you  press  on  the  clutch,  after  you  take  hold  of  the 
handle  bar  and  push  it  over,  after  you  get  it  started,  it  is  necessary  for  you 
to  keep  your  hand  on  until  it  is  disengaged.  If  the  cars  or  the  lugs  of  the 
clutch  was  warm,  it  slips  off  of  itself  sometimes,  and  it  would  only  take  a 
start  for  it  to  slide  off.  That  is  about  aU  it  does  at  any  time.  It  is  not  ab- 
solutely necessary  to  keep  your  hand  there  until  it  gets  over  the  full  length 
of  it." 

A  mill  of  similar  construction  was  produced  on  the  trial.  I  think 
that,  simply  upon  the  estimate  of  distance,  which  was  "as  near  as"  the 
witness  could  "get  it,"  and  in  view  of  the  evidence  quoted,  it  was  not 
for  the  court  to  say  that  the  use  of  the  shifter  was  a  physical  impos- 
sibility ;  and  I  think  that  the  evidence  was  sufficient  to  sustain  the  an- 
swer of  the  jury  to  a  question  which  belonged  to  them. 

It  is  further  contended  that  the  absence  of  the  shifter  was  not  the 
proximate  cause  of  the  accident,  and  that  there  was  no  principle  which 
permitted  the  jury  to  speculate  whether  the  injuries  were  greater  for 
that  reason  than  they  would  have  been.  The  plaintiff  is  not  suing 
because  of  the  accident,  but  because  of  the  injury  arising  therefrom, 
which  is  attributable  to  the  negligence  of  the  defendant.  It  is  true 
that  if  the  plaintiff's  hand  had  not  been  caught,  and  if  he  had  not  at- 
tempted to  release  it,  he  would  not  have  been  injured,  and  that  the 
jury  have  exonerated  the  defendant  from  negligence  so  far  as  the  catch- 
ing of  the  right  hand  is  concerned.  But  the  accident  of  having  the 
hand  caught  was  the  condition,  not  the  cause,  of  the  injuries.  It  was 
not  the  "causa  causans,"  but  the  "causa  sine  qua  non."  Under  the 
instruction  of  the  court,  the  jury  have  acquitted  the  defendant  of  neg- 
ligence, save  as  to  the  omission  of  a  shifter,  but  compensated  the  plain- 
tiff for  such  injuries  as  resulted  (after  the  right  hand  was  caughl) 
from  that  omission.  The  negligence  as  found  was  not  in  the  mainte- 
nance of  the  machine  in  such  a  condition  as  permitted  the  right  hand 
to  be  caught,  but  in  not  providing  a  proper  apparatus  whereby  it  could 
be  stopped  and  the  injury  thus  lessened.  In  other  words,  after  the 
plaintiff,  without  fault  on  either  side,  came  into  a  condition  which,  un- 
less arrested,  would  and  did  result  in  greater  injury  to  him,  the  defend- 
ant was  found  guilty  of  negligence  in  not  affording  to  him  means  to 
change  that  condition.  The  principle  is  expressed  by  Judge  Cooley  in 
his  Torts,  69 : 
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"But  if  the  original  wrong  only  becomes  injurious  in  consequence  of  the  in- 
tervention of  some  distinct  wrongful  act  or  omission  of  another,  the  injury 
shall  be  imputed  to  the  last  wrong  as  the  proximate  cause,  and  not  to  that 
whlcb  is  more  remote.'* 

In  Ehrgott  v.  Mayor,  96  N.  Y.  283,  48  Am.  Rep.  622,  the  rule  of 
Ring  V.  City  of  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  574,  is  stated  and 
approved : 

"  'When  two  causes  combine  to  produce  an  injury  to  a  traveler  upon  a  high- 
way, both  of  which  are  in  their  nature  proximate — one  being  a  culpable  defect 
in  the  highway",  and  the  other  some  occurrence  for  whidi  neither  party  is  re- 
sponsible— the  municipality  is  liable,  provided  the  Injury  would  not  have 
been  sustained  but  for  such  defect;*  and  'when  several  proximate  causes  con- 
tribute to  an  accident,  and  each  is  an  efficient  cause,  without  the  operation  of 
which  the  accident  would  not  have  happened,  it  may  be  attributed  to  all  or 
any  of  the  causes;  but  it  cannot  be  attributed  to  a  cause  unless,  without  its 
operation,  the  accident  would  not  have  happened.' " 

See,  too,  the  general  principle  as  applied  in  Weitzman  v.  Nassau 
Electric  R.  R.  Co.,  33  App.  Div.  685,  53  N.  Y.  Supp.  905 ;  Green  v. 
Metropolitan  Street  R.  Co.,  42  App.  Div.  160,  58  N.  Y.  Supp.  1039 ; 
Porcella  v.  Mut  R.  P.  L.  Ass'n,  50  App.  Div.  158,  63  N.  Y.  Supp.  599 ; 
Johansen  v.  Eastman's  Co.,  44  App.  Div.  270,  60  N.  Y.  Supp.  708, 
affirmed  168  N.  Y.  648,  61  N.  E.  1130;  Horning  v.  Hudson  River  Tel. 
Co.,  Ill  App.  Div.  122,  97  N.  Y.  Supp.  625;  Davies  v.  Mann,  10  Mees 
&  W.  546 ;  and  Shearman  &  Redfield  on  Negligence,  §  99  et  seq. 

A  judgment  exactly  in  point  is  Taylor  v.  Felsing,  164  111.  331,  46 
N.  E.  161,  when  the  servant  went  into  a  passageway  near  the  gearing 
of  cog  wheels  and  slipped,  so  that  he  fell  into  the  wheels.  Among 
other  acts  or  omissions  the  plaintiff  charged  negligence  in  the  absence 
of  a  known  apparatus  to  stop  the  wheel.  It  was  contended  that,  if  the 
plaintiff  came  into  contact  by  an  accident  of  his  foot  slipping,  the  de- 
fendant was  not  liable ;  but  the  court  held  that  the  fact  that  the  slip- 
ping was  accidental  could  not  relieve  the  master,  if  he  were  guilty 
of  such  negligence  in  respect  to  the  machine,  and  the  plaintiff  exercised 
due  care.  A  number  of  illustrative  cases,  including  the  last  cited,  are 
collected  by  Labatt  on  Master  and  Servant,  in  his  note  on  page  864. 

Moreover,  it  seems  to  me  that  there  can  be  no  question  that  the  ab- 
sence of  a  shifter  was  the  only  cause  of  the  injuries  inflicted  on  the 
left  hand,  for  the  plaintiff  testifies  that  it  was  free  at  the  time  his  right 
hand  was  caught,  and  that  it  was  drawn  in  only  because  he  attempted 
to  arrest  the  roller,  so  as  to  free  his  right  hand.  To  my  mind  the  situa- 
tion is  not,  as  contended,  identical  with  that  in  Gordon  v.  Reynolds 
Card  Man.  Co.,  47  Hun,  278.  In  that  case  it  was  said  that  the  omis- 
sion to  supply  a  shifting  device  was  not  the  cause  of  the  injury: 

"If  it  had  been  supplied,  It  would  have  In  no  manner  prevented  the  injury 
which  he  received ;  for  no  period  of  time  intervened  between  the  commencement 
and  the  full  consummation  of  the  injury,  In  which  he  could  have  made  use  of 
such  an  apparatus  to  stop  the  movement  of  the  rollers.  That  was  arrested 
l>7  his  hand  passing  in  between  them,  and  no  determinate  period  of  time  in- 
tervened between  the  commencement  and  the  completion  of  this  injury." 

But  in  the  case  at  bar  the  evidence  is  that  the  outer  roller  revolved 
with  but  9  revolutions  a  minute  and  the  inner  roller  with  but  15,  and 
the  jury  could  have  found  that  a  drawing  in  of  the  hand  so  as  to  re- 
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quire  its  loss  three  or  four  inches  above  the  wrist  must  have  been  a 
comparatively  slow  process.  And,  as  I  have  shown,  the  jury  could 
have  concluded  that  the  left  hand  would  not  have  been  injured  at  all, 
if  the  shifter  was  there  and  the  plaintiflf  could  have  reached  it,  be- 
cause his  left  hand  became  entangled  only  in  his  attempt  to  stop  the 
machine,  or  at  least  to  release  the  other  hand. 

The  case  does  not  turn  upon  the  plaintiff's  working  upon  a  machine 
without  the  shifter,  within  the  principle  of  Hickey  v.  Taaffe,  105  N.  Y. 
26,  12  N.  E.  286,  or  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  101  N. 
Y.  520,  5  N.  E.  358,  54  Am.  Rep.  722,  but  rather  upon  Rice  v.  Eureka 
Paper  Co.,  174  N.  Y.  385,  66  N.  E.  979,  62  L.  R.  A.  611,  95  Am.  St. 
Rep.  585,  in  that  the  plaintiff  testifies  that  he  had  said  to  the  defend- 
ant's foreman,  O'Halloran,  that  certain  timbers  should  be  taken  off  of 
the  shafting  and  "a  shifter"  put  on  the  clutch  to  make  the  mill  safe, 
and  O'Halloran,  whose  own  evidence  is  sufficient  to  permit  the  jury  to 
find  that  plaintiff  had  the  right  to  rely  upon  his  promise,  said  on  Mon- 
day that  he  would  make  the  repairs  right  away,  that  it  would  soon  be 
repaired,  and  on  Saturday  had  said  it  would  be  repaired  in  the  early 
part  of  the  week.  The  accident  occurred  on  that  Monday,  between  12 
m.  and  1  p.  m.  In  Sweeney's  Case,  supra,  the  court,  per  Danforth,  J., 
after  speaking  of  risk  of  working  on  a  machine  which  in  the  opinion 
of  the  servant  lacked  some  apparatus,  declared  that  the  servant  had  no 
grievance  when  continuing  to  work  with  knowledge  of  a  defective  ma- 
chine : 

*The  'Adams  machines,'  as  the  plaintiff's  witnesses  proved,  were  uniformly 
furnished  with  the  pedal.  A  clutch  had  never  been  seen  on  one.  They  were 
for  different  purposes.  The  pedal  was  to  stop  the  machine ;  the  clutch  was  to 
put  the  machine  In  motion.  But  we  think  there  was  no  promise  made  to  the 
plaintiff,  nor  inducement  offered  him  to  take  the  risk.  It  cannot  be  said  that 
there  was  any  connection  between  the  conversations  above  set  forth  and  the 
continuance  of  the  plaintiff  In  the  defendant's  employment  Nor  does  the  com- 
plaint allege  any.  On  the  contrary,  It  alleges  a  simple  request  'that  the  change 
or  Improvement  be  made/  not  a  promise  or  suggestion  that  It  should  be.  There 
was  no  direction  by  the  master,  nor  reliance  upon  the  judgment  of  a  superior 
oflacer." 

I  think  that  it  cannot  be  said  that  the  damages  as  found  could  not 
and  did  not  represent  the  compensation  for  the  injury  caused  by  the 
negligence  of  the  defendant;  for,  although  the  jury  absolved  the  de- 
fendant from  negligence  in  the  maintenance  of  the  back  roller,  it  yet 
found  it  negligent  in  not  providing  a  shifter,  and  avowedly  assessed 
the  damages  for  that  negligence  alone.  It  could  have  found,  as  I  have 
said,  that  the  shifter  could  have  been  used  to  stop  the  machine  before 
the  injury  to  the  right  hand  was  so  severe,  and  have  determined  the 
compensation  in  view  of  the  increased  injury  to  the  right  arm  and  in 
view  of  the  entire  injury  to  the  left  hand,  or  it  could  have  determined 
the  compensation  upon  the  injury  to  the  left  hand  alone. 

I  think  that  the  amount,  $10,000,  cannot  be  said  to  be  excessive,  in 
view  of  the  seriousness  of  such  injuries,  which  I  have  already  told; 
and  I  think  that  the  jury  could  thus  eliminate  the  damages — i.  e.,  de- 
termine compensation  for  the  negligent  omission  to  supply  a  shifter,  al- 
though it  acquitted  the  defendant  of  negligence  in  maintenance  of  the 
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roller.  As  to  the  principle,  see  Nitro-Phosphate  Co.  v.  London  and  St- 
Katharine  Docks  Co.,  9  L.  R.  Ch.  Div.  603. 

Upon  a  former  appeal  herein,  reported  in  118  App.  Div.  891,  103 
X.  Y.  Supp.  1122,  we  affirmed  an  order  of  the  Trial  Term  for  a  new 
trial,  not  upon  the  proposition  that  the  plaintiff's  theory  was  necessari- 
ly so  counter  to  a  physical  and  scientific  fact  as  to  be  incredible  as  mat- 
ter of  law,  but  in  that  it  appeared  that  the  trial  court  granted  the  order 
upon  the  question  of  the  weight  of  the  evidence. 

The  judgment  and  orders  are  affirmed,  with  costs.    All  concur. 


PBOPLB  ▼.  TRANSIT  D£VELOPMBNT  CO. 
(Sopreme  Ck>iirt,  Appellate  DiviBion,  Second  Department    March  S,  1900.) 

L  KUISANCE  (S  66*)— LEGIBI^ATiyE  AUIBOBITT. 

Where  legislatlye  authority  is  pleaded  as  a  defense  to  an  indictment  for 
public  nuisance,  the  act  must  have  been  within  the  contemplation  of  the 
Legislature,  and  either  expressly  or  by  necessary  implication  permitted 
by  it 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  U  168»  169,  170, 
171;Dec.Dig.  |65.*J 

2L  I^ifENT  Domain  (§  69*)— Compensation. 

Where  the  Legislature  authorizes  a  thing  to  be  done  which  may  cause 
injury  to  private  persons,  it  cannot  be  sui^posed  that  it  is  Intended  to  be 
done  without  making  compensation ;  and  where  permission  is  given  to  a 
corporation  having  the  right  of  eminent  domain,  it  must  be  supposed  that 
the  intention  is  that  it  shall  acquire  the  necessary  rights  by  the  exercise 
of  that  power,  if  not  by  contract 

[Bd.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  i§  171-179 ; 
Dec  Dig.  i  69.*] 

Z,  Nuisance  (S  65*)— Poweb  Plants— IjOcation— Legislative  Authobitt. 

The  Legislature  having  authorized  the  construction  and  operation  of 
electric  railroads  in  the  borough  pf  Brooklyn,  it  thereby  authorized  the 
location  of  power  plants  where  they  might  cause  possible  annoyance  or 
discomfort  to  private  persons ;  and,  though  this  did  not  permit  the  taking 
of  private  property  without  compensation,  it  prevented  such  plants  from 
being  a  public  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  §|  158,  159,  170, 
171;  Dec.  Dig.  §65.*] 

4  NxnsANCE  (8  59*)— "Public  ob  Common  Nxhsance." 

A  ''public  or  common  nuisance"  is  that  which  affects  the  public  and  con- 
stitutes an  annoyance  to  all;  a  thing  which  in  its  nature  or  its  conse- 
quences is  a  nuisance,  an  injury  or  a  damage  to  all  persons  who  come 
within  the  sphere  of  its  operation,  though  in  greater  or  less  degree.  It 
is  public  when  it  affects  the  rights  enjoyed  by  citizens  as  a  part  of  the  pub- 
lic, as  the  right  of  navigating  a  river,  or  traveling  on  a  public  highway,  etc. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  H  135,  186 ;  Dec. 
Dig.  §  59.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5799-5801] 

5b  Nuisance  (|  1*)— "Pbivate  Nuisance." 

A  "private  nuisance*'  is  something  which  injures  or  annoys  the  lands, 
tenements,  or  hereditaments  of  another. 
[IQd.  Note. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  8  1 ;  Dea  Dig.  §  L* 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5574-5576.] 

*fw  oOitr  easts  Ma  lams  toi»lo  ft  9  mniBBB  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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0.  NuisAivcE  (I  72*)— Public  Nui8ai»ob--Right  to  Sub. 

A  private  person  cannot  prosecate  a  suit  for  a  public  nuisance,  unless 
the  nuisance  affects  the  comfortable  enjoyment  of  private  property  and 
the  ownw  suffers  injury  different  in  kind  from  that  suffered  by  the  pub- 
lic, when  he  may  sue,  thoufi^  a  considerable  number  may  be  injured  by 
the  same  act 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  S  164 ;  Dec.  Dig. 
J  72.*] 

7.  NuiSAWOB  (8  4*)— Pbivate  Nuisance— Gist  op  Action. 

In  a  suit  for  an  alleged  private  nuisance  caused  by  the  carrying  on  of 
a  lawful  business,  the  gist  of  the  action  is  whether  the  use  made  by  de- 
feudant  of  his  premises  is  reasonable  with  regard  to  the  time,  place,  and 
circumstances;  the  extent  more  than  tbe  nature  of  the  injury  being  re- 
garded as  constituting  the  actionable  injury. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  SI  26-34 ;  Dec  Dig. 
8  4.*] 

8.  Nuisance  (8  92*)— Public  Nuisancb—Pbosecution— Evidence. 

Defendant  corporation  maintained  an  electric  power  plant  in  the  vicinity 
of  a  gas  and  other  manufacturing  plants,  where  large  quantities  of  coal 
were  burned  daily.  Defendant  was  indicted  for  maintaining  a  public  nui- 
sance, resulting  from  the  fact  that  small  flakes  or  particles  of  hard  coal 
were  emitted  from  its  smokestacks  and  fell  on  passers-by  and  were  blown 
or  sifted  into  the  houses  within  a  given  radius.  Held,  that  defendant  was 
entitled  to  prove  the  incorporation  of  the  railroads  comprising  the  Brook- 
lyn rapid  transit  system,  the  relations  existing  between  defendant  and 
such  system,  that  the  transit  company  owned  all  of  defendant's  stock, 
that  defendant  sold  power  only  to  such  company  at  cost,  and  that  it  was 
not  practicable  for  the  company  to  get  power  elsewhere,  in  order  to  es- 
tablish that  the  public  inconveniences  resulting  from  the  shutting  down 
of  defendant's  plant  would  so  outweigh  these  inconveniences  to  the  public 
as  to  iHrevent  defendant's  conviction. 

[Ed.  Note. — ^FOr  other  cases,  see  Nuisance,  Dec.  Dig.  8  ^•l 

Appeal  from  Kings  County  Court. 

The  Transit  Development  Company  was  convicted  of  maintaining  a 
public  nuisance,  in  violation  of  Pen.  Code  §  386,  and  it  appeals.  Re- 
versed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  and  MIL- 
LER, JJ. 

Edward  W.  Hatch  (George  D.  Yeomans  and  Charles  L.  Woody,  on 
the  brief),  for  appellant. 

Robert  H.  Elder  (John  F.  Clarke,  Dist.  Atty.,  on  the  brief),  for  the 
People. 

MILLER,  J.  The  defendant  is  a  domestic  corporation,  organized 
under  the  business  corporations  law  (Laws  1890,  p.  1167,  c.  567),  for 
the  purpose,  among  others,  of  carrying  **on  business  of  general  con- 
tractors, including  the  contracting  with  other  corporations  and  persons 
for  the  supply  of  power  or  for  the  construction,  equipment  or  improve- 
ment of  railroads,  bridges,  wharves,  tunnels  and  subways  and  to  carry- 
out  such  contracts."  It  maintains  an  electric  power  plant  on  the  river 
front  at  Kent  and  Division  avenues  in  the  borough  of  Brooklyn.  The 
people's  evidence  tends  to  show  that  small  flakes  or  particles  of  hard 
coal  are  emitted  from  its  smokestacks,  fall  upon  passers-by,  and  are 
blown  or  sifted  into  the  houses  within  a  given  radius.     A  gas  plant 

•For  oUier  cum  bm  same  topic  ft  S  numbsb  in  Dec.  ft  Am.  D\gB.  1907  to  date,  ft  Rep'r  Indexes 
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across  the  street  and  other  manufacturing  plants  in  the  vicinity  burn 
large  quantities  of  coal  daily.  The  defendant's  evidence  tends  to  show 
that  its  plant  was  suitably  located,  was  equipped  with  the  best  up  to 
date  devices,  and  was  properly  run ;  that,  not  being  permitted  to  burn 
soft  coal,  it  burned  the  only  other  coal  commercially  practicable  for  it 
to  use;  and  that  at  the  time  of  the  trial  it  was  installing  at  large  ex- 
pense a  device  which,  though  new  for  that  use,  was  expected  greatly 
to  reduce,  if  not  entirely  to  prevent,  the  emission  of  cinders  from  its 
smokestacks.  It  offered  in  evidence  the  certificates  of  incorporation 
of  the  railroad  companies  comprising  the  Brooklyn  rapid  transit  sys- 
tem, and  it  offered  evidence  tending  to  prove  the  relations  existing  be- 
tween them  and  it,  that  the  Brooklyn  Rapid  Transit  Company  owned 
all  of  its  capital  stock,  that  it  sold  power  only  to  them,  and  at  cost,  and 
that  it  was  not  practicable  for  them  to  get  the  power  elsewhere.  AH  of 
that  evidence  was  excluded. 

The  defendant  contends  that  the  railroad  corporations  have  legisla- 
tive permission  to  maintain  at  suitable  and  convenient  places  the  nec- 
essary power  plants  to  run  their  roads,  that  they  may  contract  with  an- 
other to  do  that  for  them,  and  that  the  permission  given  them  devolves 
on  the  one  with  whom  they  contract.  The  learned  district  attorney 
contends  that,  as  the  Legislature  has  not  expressly  authorized  this 
particular  plant  to  be  run  at  the  place  and  in  the  manner  disclosed,  nei- 
ther the  defendant  nor  the  railroad  companies  have  permission  to  run 
it.  While  there  are  expressions  in  some  opinions,  not  necessary  to  the 
point  actually  involved,  tending  to  support  the  proposition  contended 
for  by  the  district  attorney,  no  case  is  cited  expressly  holding  that  to 
be  the  law  of  this  state;  but  the  contrary  has  been  decided.  The  ac- 
tual authority  for  the  proposition  is  the  case  of  Managers,  etc.,  v.  Hill, 
4  L.  R.  Q.  B.  433 ;  Id.,  6  L.  R.  App.  Cas.  193.  The  reason  for  the 
decision  in  that  case  was  the  absence  of  any  provision  in  the  act  for 
compensation  to  persons  whose  rights  should  be  invaded,  which  was 
regarded,  as  expressed  by  Lord  Blackburn,  as  "a  reason,  though  not  a 
conclusive  one,  for  thinking  that  the  intention  of  the  Legislature  was, 
not  that  the  thing  should  be  done  at  all  events,  but  only  that  it  should 
be  done,  if  it  could  be  done,  without  injury  to  others."  But  our  Legis-  • 
latures,  unlike  Parliament,  are  subject  to  constitutional  limitations,  and 
are  powerless  to  authorize  a  taking  of  private  property,  even  for  a  pub- 
lic purpose,  without  making  compensation.  Muhlker  v.  Harlem  R. 
Co.,  197  U.  S.  544,  26  Sup.  Ct.  622,  49  L.  Ed.  872. 

The  question  as  to  what  constitutes  a  taking  and  what  results  only 
in  consequential  damages  is  not  material  to  the  present  discussion. 
When  our  Legislature  authorizes  a  thing  to  be  done  which  may  cause 
injury  to  private  persons,  it  cannot  be  supposed  that  it  was  intended  to 
be  done  without  making  compensation ;  and,  where  permission  is  given 
a  corporation  having  the  power  to  take  property  by  the  right  of  eminent 
domain,  it  must  be  supposed  that  the  intention  was  that  it  should  ac- 
quire the  necessary  rights  by  the  exercise  of  that  power,  if  not  by  con- 
tract. At  any  rate,  the  reason  for  requiring  explicit  authority  of  Par- 
liament for  the  particular  act  does  not  apply  in  this  country.  However, 
it  is  undoubtedly  the  law  that  the  act,  for  the  doing  of  which  legis- 
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lative  authority  is  claimed,  must  have  been  within  the  contemplation 
of  the  Legislature,  and  either  expressly  or  by  necessary  implication 
permitted  by  it.  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y. 
10,  8  N.  E.  537,  57  Am.  Rep.  701;  Bohan  v.  P.  J.  G.  L.  Co.,  123  N. 
Y.  18,  25  N.  E.  246,  9  L.  R.  A.  711;  Morton  v.  Mayor,  140  N.  Y. 
207,  35  N.  E.  490,  22  L.  R.  A.  241;  Booth  v.  R.,  W.  &  O.  T.  R.  R. 
Co.,  140  N.  Y.  267,  35  N.  E.  592,  24  L.  R.  A.  105,  37  Am.  St.  Rep. 
562;  Garvey  v.  L.  I.  R.  R.  Co.,  159  N.  Y.  323,  54  N.  E.  57,  70  Am. 
St.  Rep.  550 ;  D.,  L.  &  W.  R.  R.  Co.  v.  City  of  Buffalo,  158  N.  Y.  266, 
53  N.  E.  44;  Sadlier  v.  City  of  New  York,  104  App.  Div.  82,  93  N. 
Y.  Supp.  579, 185  N.  Y.  408,  78  N.  E.  272.  It  should  be  observed  that 
those  were  all  private  suits. 

Public,  not  private,  rights  are  involved  in  this  case.  There  can  be 
no  doubt  that  the  railroad  corporations  have  legislative  permission  to 
do  what  is  necessary  for  the  running  of  their  roads  in  the  city  (now 
borough)  of  Brooklyn,  for  that  has  been  expressly  decided.  Brooklyn 
Heights  R.  R.  Co.  v.  City  of  Brooklyn,  152  N.  Y.  244,  46  N.  E.  509. 
See,  also,  Bennett  v.  L.  L  R.  R.  Co.,  181  N.  Y.  436,  74  N.  E.  418 ; 
Friedman  v.  N.  Y.  &  H.  R.  R.  Co.,  89  App.  Div.  38,  85  N.  Y.  Supp. 
404.  When  the  Legislature  authorized  the  organization  of  corpora- 
tions to  construct  and  operate  electric  roads  in  cities,  it  of  course  con- 
templated the  construction  of  such  roads  as  exist  in  the  borough  of 
Brooklyn.  In  view  of  the  location  of  this  city  and  of  its  rapid  growth, 
it  must  have  been  within  the  contemplation  of  the  Legislature  that 
power  plants  would  have  to  be  located  where  possible  annoyance  or 
discomfort  to  private  persons  might  be  caused.  That  did  not  author- 
ize the  taking  of  private  property  without  making  compensation,  but 
it  prevented  the  thing  authorized  from  being  a  public  nuisance.  See 
People  V.  N.  Y.  Gaslight  Co.,  64  Barb.  55.  In  Baltimore  &  Potomac 
R.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27 
L.  Ed.  739,  the  court,  per  Mr.  Justice  Field,  quoted  with  approval  from 
Sinnickson  v.  Johnson,  17  N.  J.  Law,  161,  34  Am.  Dec.  184,  the  fol- 
lowing: 

"It  may  be  lawful  for  him  [the  grantee  of  the  power]  and  his  assignees  to 
execute  this  act,  so  far  as  the  public  interests,  the  rights  of  navigation,  fishing, 
etc.,  are  concerned,  and  he  may  plead,  and  successfully  plead,  the  act  to  any  in- 
dictment for  a  nuisance,  or  against  any  complaint  for  an  infringement  of  the 
public  right,  but  cannot  plead  it  as  a  Justification  for  a  private  injury  which 
may  result  from  the  execution  of  the  statute." 

However,  the  defendant  has  been  endowed  only  with  the  powers 
which  any  individual  may  exercise,  and  can  claim  from  its  certificate 
of  incorporation  no  greater  rights.  It  is  a  mere  accident  that  the  rail- 
roads are  its  only  customers,  if  that  be  the  fact.  A  right,  specially 
granted  to  a  quasi  public  corporation,  cannot  be  devolved  by  it  upon 
an  individual.  It  must  be  presumed  that  the  Legislature  intended  that 
the  right  should  be  exercised  by  the'  one  to  whom  it  was  granted.  Per- 
mission to  own  and  run  the  entire  system  might  as  well  be  devolved  as 
permission  to  own  and  run  any  part  of  it.  The  railroads  could  have 
acquired,  under  the  power  of  eminent  domain,  tiie  site  for  this  power 
plant  and  the  property  rights  infringed  by  its  maintenance,  a  cogent 
reason  for  thinking  that  the  railroads  ha\^  legislative  permission  to 
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maintain  it  But  the  defendant  had  no  such  power,  and  there  is  as 
much  reason  for  saying  that  the  power  of  eminent  domain  to  acquire 
the  site  could  be  devolved  as  that  the  permission  to  maintain  the  plant 
upon  the  site  when  acquired  could  be. 

The  cases  of  Benner  v.  A.  D.  Co.,  134  N.  Y.  166,  31  N.  E.  328,  17 
L.  R.  A.  220,  30  Am.  St.  Rep.  649 ;  Bates  v.  Holbrook,  171  N.  Y.  460, 
64  N.  E.  181,  and  similar  cases,  are  not  in  point.  In  those  cases,  the 
defendants  contracted  to  do  public  work,  directed  by  the  Legislature 
to  be  done.  They  obtained  their  permission,  not  by  devolution,  but  di- 
rectly from  the  public  authorities  authorized  to  make  the  contract. 
Moreover,  all  of  said  corporations  could  not  give  the  defendant  the 
right  to  generate  at  one  place  the  power  which  they  might  separately 
have  the  right  to  generate  at  different  places.  Of  course,  we  are  not 
advised  of  what  the  proof  might  show  respecting  the  right  of  the 
Brooklyn  Rapid  Transit  Company  to  operate  the  entire  system  as  one 
road  or  what  the  fact  respecting  such  operation  may  be ;  but,  in  any 
view  of  the  case  the  defendant  cannot  shield  itself  behind  legislative 
permission.  However,  it  does  not  follow  that  the  said  evidence  was 
properly  excluded. 

It  is  important  at  this  point  to  observe  the  distinction  between  pub- 
lic and  private  nuisance.  Blackstone  defines  "public  or  common  nui- 
sances" to  be  those  "which  affect  the  public,  and  are  an  annoyance  to 
all  the  king's  subjects,"  and  "private  nuisances"  to  be  "anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of 
another."  A  public  nuisance  is  a  thing  which  "in  its  nature  or  its  con- 
sequences is  a  nuisance,  an  injury  or  a  damage  to  all  persons  who  come 
within  the  sphere  of  its  operation,  though  it*  may  be  in  greater  or  less 
degrees."  Soltau  v.  De  Held,  9  Eng.  L.  &  E.  104-111.  A  nuisance  is 
public  "when  it  affects  the  rights  enjoyed  by  citizens  as  part  of  the 
public,  as  the  right  of  navigating  a  river  or  traveling  on  a  public  high- 
way, rights  to  which  every  citizen  is  entitled."  King  v.  Morris  &  Es- 
sex R.  R.  Co.,  18  N.  J.  Eq.  397-399. 

Upon  first  examination  of  sections  385  and  386  of  the  Penal  Code,  it 
may  seem  that  the  Legislature  intended  to  change  the  law.  Those  sec- 
tions are  taken  from  sections  430  and  431  of  the  draft  Code,  prepared 
by  the  Field  Commission  and  submitted  to  the  Legislature  in  1865.  It 
is  evident  from  the  report  of  the  commission  that  they  intended  only 
to  codify  and  harmonize  existing  laws.  The  four  subdivisions  of  sec- 
tion 430  are  supported  by  a  note,  containing  numerous  citations,  and 
in  the  note  to  section  431  the  reason  for  substituting  the  words  "a  con- 
siderable number  of  persons"  for  the  words  "the  whole  community  or 
neighborhood,"  found  in  section  1572  of  the  draft  Civil  Code,  then  pre- 
pared, was  stated  to  be  to  avoid  uncertainty ;  and  it  was  said  : 

"It  may  be  doubtful  in  some  cases  whether  the  persons  affected  by  an  ob- 
strnction  In  a  navigable  stream,  for  instance,  form  what  can  be  called  a  neigh- 
borhood'' 

— thus  showing  the  intention  to  retain  the  idea  of  a  common  nuisance, 
as  distinguished  from  private  nuisances,  suffered  by  a  determinate 
number  of  persons.    The  first  sentence  of  said  section  385  is : 
''A  public  nuisance  la  a  crime  against  the  order  and  economy  of  the  state." 
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The  Court  of  Appeals,  per  Martin,  J.,  say,  in  Ackerman  v.  True,  175 
N.  Y.  35a-360,  67  N.  E.  629,  630: 

"It  Is  well  established  by  the  dedsions  of  this  court  that  Interferences  with 
public  and  common  rights  create  a  public  nuisance." 

It  is  elementary  that  a  private  person  cannot  prosecute  a  suit  for 
a  public  nuisance;  though  he  may  suffer  injury,  it  is  common  to  the 
public,  and  can  only  be  redressed  by  the  state,  either  by  indictment  or^ 
by  a  suit  to  abate  the  nuisance;  though,  where  an  individual  suffers 
peculiar  or  special  damage,  not  common  to  the  public,  the  nuisance  is 
as  to  him  private,  and  he  may  have  his  action  for  damages,  or,  in  a 
proper  case,  may  invoke  the  equity  power  of  the  court.  See  Doolittle 
V.  Supervisors,  18  N.  Y.  165-160;  Kavanagh  v.  Barber,  131  N.  Y. 
211-213,  30  N.  E.  235,  15  L.  R.  A.  689 ;  Ackerman  v.  True,  supra. 
For  the  interference  with  the  comfortable  enjoyment  of  their  homes, 
for  the  injury  to  their  property,  the  owners  thereof  have  an  appropri- 
ate remedy,  if  there  be  a  nuisance;  but  as  to  each  of  them  the  nui- 
sance is  private,  and  does  not  become  public  merely  because  a  con- 
siderable niunber  may  be  injured;  for,  otherwise,  it  would  follow  that, 
in  case  of  special  injury  to  each  of  a  considerable  number,  no  private 
suit  could  be  maintained.  Hence,  while  the  evidence  of  annoyance  and 
discomfort  to  those  dwelling  in  the  vincinity  of  the  alleged  nuisance 
was  relevant,  the  case  has  to  be  considered  solely  from  the  aspect  of 
the  public  or  common  rights  invaded. 

It  is  necessary  now  to  consider  whether  and  to  what  extent  the  doc- 
trine of  compensation  applies.  The  question  appears  to  have  been  giv- 
en more  consideration  by  the  courts  in  England  than  in  this  country. 
The  Court  of  Kings  Bench,  in  the  case  of  Rex  v.  Russel,  6  Bam.  & 
Cress.  566,  held,  Lord  Tenterden,  C.  J.,  dissenting,  that  the  question 
whether  the  public  benefit  countervailed  the  prejudice  done  to  individ- 
uals was  properly  submitted  to  the  jury  in  the  trial  of  an  indictment 
for  maintaining  a  public  nuisance.  The  alleged  nuisance  in  that  case 
consisted  of  an  obstruction  in  the  river  Tyne,  caused  by  staiths  erect- 
ed for  the  loading  of  ships  with  coals,  plainly  a  case  of  an  invasion  of 
public  and  common  rights.  The  public  benefit  was  the  remote  and  in- 
direct benefit  supposed  to  result  from  the  improved  quality  and  cheap- 
er price  of  the  coals,  because  they  could  thus  be  loaded  in  better  con- 
dition and  at  less  expense.  That  case  was  disapproved  in  King  v. 
Ward,  4  Ad.  &  Ell.  384,  also  a  case  of  the  obstruction  of  a  navigable 
stream.  But  the  judgment  of  Lord  Denman,  C.  J.,  shows  that  the  doc- 
trine of  compensation  was  not  rejected,  but  that  only  advantages  close- 
ly connected  with  the  inconveniences  resulting,  not  remote  and  indi- 
rect benefits  alone,  could  be  considered.  In  1858  the  Court  of  Com- 
mon Pleas  held,  in  a  private  suit,  that  the  business  of  brick  burning,  be- 
ing a  necessary  and  useful  trade  for  the  building  of  houses,  could  not 
constitute  a  private  nuisance  if  carried  on  in  a  reasonable  manner  and 
in  a  proper  and  convenient  place.  Hole  v.  Barlow,  4  C.  B.  {N.  S.] 
334.  That  case  was  overruled  by  the  Court  of  Exchequer  Chamber  in 
Bamford  v.  Turnley,  31  L.  J.  (N.  S.)  Q.  B.  286,  but  upon  the  ground, 
as  shown  by  the  judgment  of  Baron  Bramwell,  that  supposed  public 
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benefit  could  not  justify  the  infliction  of  loss  upon  an  individual  with- 
out compensation.  That  case  was  followed  in  Cavey  v.  Lidbetter,  32 
L.  J.  (N.  S.)  Q.  B.  104;  but  the  judgment  of  Erie,  C.  J.,  shows  that, 
while  a  private  nuisance  from  a  lawful  trade  could  not  be  justified  by 
convenience  of  place  alone,  the  jury  were  entitled  to  consider  all  of  the 
circtimstances  in  respect  of  time,  place,  manner  and  degree,  in.  deter- 
mining whether  actionable  discomfort  was  made  out.    He  said : 

**rt  seems  to  me  that  life,  in  a  dense  neighborhood,  cannot  be  carried  on 
witliont  mutual  sacrifices  of  comfort,  and  that  In  all  actions  for  discomfort  the 
law-  must  regard  the  principle  of  mutual  adjustpient ;  and  the  notion  that  the 
degree  of  discomfort  which  might  sustain  an  action  under  some  circumstances 
must  therefore  do  so  under  all  circumstances  is  as  untenable  as  the  notion  that 
the  act  complained  of,  if  done  in  a  convenient  time  and  place,  must  therefore 
be  jostifled,  whatever  was  the  degree  of  annoyance  that  was  occasioned  there- 
by." 

The  judgments  given  in  the  House  of  Lords  in  the  case  of  St.  Hel- 
ens Smelting  Co.  v.  Tipping,  35  L.  J.  (N.  S.)  66,  are  instructive.  That 
was  a  suit  for  a  private  nuisance,  a  direct  injury  to  property  from 
smelting  works.  The  Lord  Chancellor  distinguished  the  case  of  ma- 
terial injury  to  property  from  that  of  mere  personal  discomfort,  and  in 
respect  of  the  latter  said : 

"It  a  man  lives  in  a  town,  of  necessity  he  should  subject  himself  to  the  con- 
sequences of  those  operations  of  trade  which  may  be  carried  on  In  his  im- 
mediate locality,  which  are  actually  necessary  for  trade  and  commerce ;  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the  inhabitants  of  the 
town  and  of  the  public  at  large." 

In  this  state,  in  suits  for  alleged  private  nuisance,  caused  by  the 
carrying  on  of  a  lawful  business,  the  question  is  whether  the  use  made 
by  the  defendant  of  his  premises  is  reasonable,  regard  being  had  to 
time,  place,  and  circumstance.  Booth  v.  R.,  W.  &  O.  T.  R.  R.  Co., 
140  N.  Y.  267,  276,  et  seq.,  36  N.  E.  592,  24  L.  R.  A.  105,  37  Am.  St. 
Rep.  552;  McCarUr  v.  Nat.  Carbonic  Gas  Co.,  189  N.  Y.  40,  81  N.  E. 
549,  13  L.  R.  A.  (N.  S.)  465.  In  the  last  case  cited.  Judge  Vann,  after 
reviewing  the  authorities,  said : 

**The  extent  more  than  the  nature  of  the  injury,  the  quantum  rather  than 
the  damnum,  constitutes  the  nuisance.  Some  smoke  is  generally  created  by  the 
natural  and  ordinary  use  of  land  near  a  city  or  village,  and  whUe  this  may 
sometimes  be  annoying  to  neighbors  it  is  part  of  the  price  paid  for  living 
where  there  are  neighbors.  But  when  the  smoke  is  so  unusual  and  excessive 
as  to  materiaUy  interfere  with  the  ordinary  comfort  of  human  existence, 
the  trior  of  the  facta,  talcing  into  account  all  the  circumstances ,  such  as  public 
utility,  locality,  immediate  sui-roundings,  and  the  like,  may  find  the  use  un- 
retf«cma&26."    (Italics  are  mine.) 

It  seems  that  in  a  private  suit  the  evidence  excluded  in  this  case 
would  be  considered  by  the  court  in  determining  whether  an  injunc- 
tion should  be  granted  or  only  money  damages  allowed.  Riedeman  v. 
Mt.  Morris  El  L.  Co.,  56  App.  Div.  23,  67  N.  Y.  Supp.  391.  And  see 
Grey  v.  Simmons,  60  N.  J.  Eq.  385,  45  Atl.  995,  48  L.  R.  A.  717,  83 
Am.  St.  Rep.  642,  and  Commonwealth  v.  Miller,  139  Pa.  77,  21  Atl. 
138,  23  Am.  St.  Rep.  170. 

The  question  of  the  right  to  consider  the  public  advantage  in  deter- 
mining whether  there  is  a  public  nuisance  has  been  decided  by  the 
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Court  of  Appeals  in  a  suit  instituted  by  the  Attorney  General  to  com- 
pel the  abatement  of  an  alleged  nuisance,  the  maintaining  of  a  floating 
elevator  in  the  City  Ship  Canal  of  Buffalo.  In  that  case  judgment  for 
the  plaintiff  was  reversed  by  the  General  Term,  and  the  reversal  was 
sustained  bv  the  Court  of  Appeals.  In  the  course  of  his  opinion,  Judge 
Allen,  speaking  for  the  court,  said : 

"The  employment  being  lawful,  the  question  was  directly  presented  whether 
the  slight  obetmctloDB  resulting  from  the  means  used  were  not  more  than  bal* 
anced  by  the  public  benefits  and  the  facilities  rendered  to  the  commerce  of  the 
-canal  and  of  the  city,  and  it  was  error  to  refuse  to  consider  them."  People 
T.  Horton,  04  N.  T.  610. 

My  conclusions  from  the  foregoing  authorities  are  that  in  a  private 
suit  the  evidence  excluded  in  this  case  would  be  relevant  to  the  issue  of 
whether  the  defendant  was  making  a  reasonable  use  of  his  property; 
that,  even  though  a  technical  nuisance  were  made  out,  it  could  be  con- 
sidered by  the  court  in  an  injunction  suit  on  the  question  whether  the 
public  harm  to  result  from  shutting  down  the  plant  would  not  so  out- 
weigh the  slight  benefit  to  individuals  as  to  justify  the  withholding  of 
injunctive  relief;  and  that,  in  a  public  prosecution,  the  evidence  is  ad- 
missible to  prove  that  the  public  inconveniences  wore  absorbed  in  the 
greater  public  advantages  directly  resulting. 

The  defendant  was  indicted  for  an  injury  to  the  public,  and  was  en- 
titled to  show  the  public  benefit  directly  resulting  from  the  act  charged. 
It  must  not  be  overlooked  that  questions  of  injury  to  private  property, 
to  be  redressed  at  the  suit  of  the  owners  thereof,  are  eliminated  from 
the  present  discussion.  We  are  dealing  only  with  the  personal  discom- 
forts suffered  by  all  the  public  who  happen  to  be  in  the  vicinity  of 
this  power  house,  and  the  defendant  was  entitled  to  prove  that  the 
inconveniences  from  particles  of  hard  coal  in  the  air  to  passers-by^  in 
the  street,  for  instance,  were  more  than  counterbalanced  by  the  im- 
mediate advantage  to  them  and  the  entire  public  from  the  power  gen- 
erated by  the  defendant  to  run  the  electric  roads.  The  excluded  evi- 
•dence  may  have  shown  that  the  Brooklyn  Rapid  Transit  Company 
<:ould  have  shielded  itself  from  public  prosecution  for  the  mainte- 
nance of  this  power  plant  by  legislative  authority.  While,  in  law,  the 
•defendant,  though  owned  by  that  company,  has  a  distinct  identity, 
the  jury  were  entitled  to  know  that  it  was  only  doing  for  the  said  com- 
pany what  the  latter  had  the  right  to  do.  The  street  railroads  of  this 
•city  are  a  public  necessity.  While  the  defendant  may  not  have  legis- 
lative permission  to  run  this  power  plant  in  the  sense  in  which  tfiat 
term  is  now  used,  it  does  have  the  right  to  engage  in  the  lawful  busi- 
ness of  supplying  the  street  railroads  with  power,  and  mere  discomfort 
.  arising  therefrom  to  individuals,  which  is  only  incidental — ^indeed,  it 
may  be  said  necessary — ^to  the  existence  of  this  great  city,  does  not 
justify  a  public  prosecution.  ^Absolute  rights  cannot  exist  in  organ- 
•ed  society,  and  the  denser  the  population,  the  greater  the  city,  the  more 
the  rule  of  give  and  take,  of  mutual  sacrifice,  comes  in  play.  Discom- 
forts have  to  be  borne  in  return  for  the  advantages  and  conveniences  of 
city  life.  Those  living  in  manufacturing  districts  have  to  submit  to 
what  would  not  be  allowed  in  strictly  residential  neighborhoods,  and, 
in  the  mutual  adjustment  of  things,  find  compensation  in  various  ways. 


Digitized  by 


Google 


Sup.Ct.)  FBIME  V.  CITT  OF  TOI^KERS.  305 

The  defendant  respects  the  city  ordinance  and  burns  hard  coal. 
ThiSj^when  subjected  to  the  intense  heat  of  its  furnaces,  flakes  off,  and 
particles  escape  through  its  smokestacks.  These  particles  may  be  an 
annoyance,  but  they  certainly  are  not  more  unsanitary  than  many  for- 
eign substances  found  in  the  air  everywhere  in  a  crowded  city.  To 
many  the  odors  from  the  gas  plant  across  the  street  from  the  defend- 
ant's plant  would  be  more  offensive,  and  perhaps  more  harmful,  than 
the  particles  of  coal.  There  are  few  reported  cases  in  this  state  of 
public  prosecutions  for  nuisance  resulting  from  lawful  trade  or  busi- 
ness, and  such  cases  may  well  be  left  to  be  redressed  at  the  suits  of 
individuals  specially  injured.  The  trades  usually  referred  to  in  the 
books  as  indictable  at  common  law  were  the  tallow  candlers',  the  tan- 
ners', and  the  like  trades.  The  defendant  is  not  contaminating  the  air 
with  noisome  and  noxious  vapors  and  gases,  nor  can  it  just  as  well 
conduct  its  business  in  some  remote  place.  The  place  selected  by  it 
appears  to  be  as  suitable  as  any  that  could  be  selected ;  at  least,  a  jury 
would  probably  think  so.  It  was  a  question  of  fact  upon  the  evidence 
whether  the  business  could  be  conducted  without  the  emission  of  cin- 
ders from  the  smokestacks.  With  the  excluded  evidence  in  the  case, 
it  might  be  a  question  whether  the  maintenance  of  this  power  plant,  or 
one  like  it  in  some  similar  place,  was  necessary  to  the  running  of  the 
railroads.  But,  if  those  questions  should  be  resolved  in  favor  of  the 
defendant,  it  cannot  be  credited  that  a  jury  of  this  city,  properly  in- 
structed, would  convict  the  defendant  of  maintaining  a  public  nuisance, 
merely  because  particles  of  hard  coal  in  place  of  black  smoke  were 
emitted  from  its  smokestacks. 

The  judgment  is  reversed.    All  concur. 


PRIME  et  al.  v.  CITY  OF  YONKERS. 

(Supreme  Court,  Appellate  DivlsioD,  Second  Department    March  5,  1009.) 

L  Appsai«  aitd  Bbbob  (i  1009^)<-Review~Findii7O8  of  Fact. 

Before  there  can  be  a  reversal  on  the  facts  in  an  equitable  action,  it 
must  appear  that  the  findings  were  against  the  weight  of  evidence  or  that 
the  proofs  so  clearly  preponderate  in  favor  of  a  contrary  result  that  it 
can  be  said  with  reasonable  certainty  that  the  trial  court  erred  in  its  con- 
dnsions. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S§  8971, 
8974;  Dec.  Dig.  11009.*] 

Z  HURIdPAL  COBPOBATIOIVS  (S  846*)  —  NEGLIGENCE  AS  TO   WaTEBWAT  —  EVI- 

denct:. 

In  an  action  against  a  city  to  abate  a  nuisance,  consisting  of  an  old 
abutment  left  in  a  waterway  after  dams  were  removed,  which  so  disposed 
the  flow  of  the  water  that  it  caused  injury  to  plaintlflTs  land,  evidence 
held  to  support  a  finding  of  improper  construction. 

[Ed«  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1799;  Dec.  Dig.  §846.*] 

8.  TuAL  a  879*)— EQurrr  Cask— Tbial  by  Coubt— Reception  or  Eviuence. 
In  egui^  trials  without  the  aid  of  a  Jury,  the  old  chancery  rule  as  to 
the  admission  of  eridence  obtains,  and,  though  improper  testimony  is  ad- 

*For  other  eamm  Ma  sune  topic  ft  {  xvmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
115  N.Y.S.— 20 
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mitted,  the  Judge  is  supposed  to  know  what  is  proper  and  what  slpiild  be 
disregarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  (  894;  De^  Dig.  S 
879.*] 

4.  BviDENOB  ((  60d*)~E2xPEBT  Testdcont— Mattebs  Dibkotlt  in  Issui. 

In  an  action  based  on  the  n^ligence  of  a  city  as  to  an  old  Ibntment 
left  in  a  waterway  after  dams  were  removed,  an  expert  for  plaintiffs  was 
asked  if  it  was  the  exercise  of  reasonable  and  proper  care  in  tb«  manage- 
ment of  such  a  waterway  to  leave  such  a  wall  in  it  after  the  flams  had 
been  removed  and  the  swift  current  had  replaced  the  still  wate;,  and  also 
if  such  construction  was  negligent  and  unskillful,  in  his  opinion,  after  the 
dams  were  destroyed.  Held,  that  these  questions  were  improper,  as  plac- 
ing the  expert  in  the  seat  of  the  court  J 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  §  2308  j  Dec  Dig.  § 

6.  Municipal  Cobpobationb  (f  845*)  —  Nsglioencb  as  to  Waterway  —  Evi- 

dence. 

In  an  action  against  a  city,  based  on  its  negligence  in  respict  to  a  water 
course  wherein  it  had  left  an  old  abutment  after  the  remo^  of  dams,  it 
was  competent  to  inquire  as  to  the  skill  and  propriety  of  tHe  construction 
of  the  wall  with  reference  to  the  protection  of  the  bank,  ^ich  was  wash- 
ed away  and  resulted  in  the  damages  complained  of. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
1799 ;  Dec.  Dig.  §  845.*] 

t.  Municipal  Corporations  (§  745*)— Leaving  Old  Abutment  in  Waterway 
—Liability  for  Injury  TnEBErROM. 

That  an  old  abutment  in  a  city  waterway  did  not  cause  injury  till  after 
dams  were  taken  down,  and  that  the  dams  were  taken  down  by  an  agent 
for  which  the  city  was  not  responsible,  does  not  shield  it  if  the  abutment 
then  made  the  waterway  inadequate,  and  the  city  omitted  reasonable  care 
in  its  maintenance  in  such  condition. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1566;Dec.  Dig.  8  745.*] 

7.  Appeal  and  Error  (§  lOll*)  —  Review  —  Findings  of  Trial  Court  — Con - 

FMCTiNG  Testimony. 
*     The  appellate  court  is  not  warranted  in  overturning  a  finding  of  the 
trial  court  supported  by  the  testimony  of  several  witnesses,  even  if  it  be 
absolutely  contradicted  in  toto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  8d83 ; 
Dec.  Dig.  (  lOll.*] 

8.  Limitation  op  Actions  (§  55*)— Action  Against  Omr  for  Nboltgencb. 

In  an  action  for  injuries  claimed  to  be  caused  by  the  negligence  of  a 
city  in  respect  to  a  waterway  damages  for  injuries  done  six  years  before 
the  suit  was  begun  cannot  be  recovered. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  $S 
304,  305 ;  Dec.  Dig.  §  55.*] 

9.  Appeal  and  Error  (8  760*)  —  Review  —  Duty  to  Point  Out  Error  in  Rec- 

ord. 

It  is  the  duty  of  counsel  insisting  on  error  to  point  out  wherein  it  ap- 
pears in  the  record,  and  not  of  the  court  on  review  to  find  it  in  support  of 
the  counsel's  points. 

[Ed.  Note. — For  other  cases,  see  Appeal  and.  Error,  Cent  Dig.  §  301>5 ; 
Dec.  Dig.  §  760.*1 

Appeal  from  Special  Term,  Westchester  County. 
Action  by  Ralph  E.  and  Alanson  J.  Prime  against  the  City  of  Yon- 
kers.    From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

*For  other  cases  see  same  topic  ft  S  nvmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

John  F.  Brennan,  for  appellant. 

Henry  Bacon  (Ralph  Earl  Prime,  Jr.,  on  the  brief),  for  respond- 
ents. 

JENKS,  J.  The  plaintiffs'  judgment  was  reversed  by  the  Court  of 
Appeals.  192  N.  Y.  105,  84  N.  E.  571.  The  defendant  now  appeals 
from  plaintiffs'  judgment  on  the  new  trial  then  ordered.  The  action  is 
in  equity  to  enjoin  a  continuing  nuisance  and  trespass,  to  restrain  un- 
lawful acts  which  affect  plaintiffs'  premises,  and  to  recover  incidental 
damages.  The  judgment  is  for  $9,000  damages  to  the  plaintiffs'  prem- 
ises. The  parties  by  stipulation  read  in  the  testimony  of  the  first 
trial  and  gave  new  testimony.  The  Special  Term  has  made  findings 
like  unto  those  found  on  the  first  trial,  but  supplemented  by  additional 
findings  upon  the  new  testimony. 

The  plaintiffs  own  realty  in  the  city  of  Yonkers,  acquired  in  1891 
and  improved  before  May,  1892,  along  the  northerly  side  of  the  Nep- 
perhan  river.  This  river  flows  through  the  city,  east  to  west,  into  the 
Hudson  river.  Several  dams  had  been  built  along  the  Nepperhan  riv- 
er. In  1891  there  was  a  dam  of  many  years'  standing,  below  these 
premises,  that  ponded  and  slackened  the  waters  above  the  premises. 
In  1860  the  then  village  laid  out  and  built  a  street,  called  Warburton 
avenue,  which  was  continued  as  a  solid  causeway  through  and  across 
the  pond,  so  as  to  leave  the  larger  part  of  the  pond  to  the  east  of  that 
causeway.  Two  openings  of  20  feet  each  were  made  in  the  causeway* 
to  permit  the  flow  of  water  from  the  east  to  the  west  side  of  the  street. 
These  openings  were  not  at  right  angles  to  the  street  and  its  cause- 
way, but  conformed  to  the  natural  course  of  the  stream  through  the 
pond.  In  1878  the  defendant  closed  both  openings,  and  substituted  a 
pipe  3  feet  in  diameter  at  the  southerly  end  of  the  causeway,  fitted 
with  a  gate,  and  at  the  northerly  end  an  opening  40  feet  wide  at  right 
angles  to  the  street  and  its  causeway,  and  consequently  at  an  angle 
with  the  natural  course  of  the  stream.  In  this  construction  a  part  of 
an  abutment  of  an  old  20-foot  opening  was  left  extending  diagonally 
for  28  feet  across  the  new  40-foot  opening.  This  abutment  had  been 
taken  down  only  to  the  level  of  the  water  or  the  bottom  of  the  pond  as 
it  then  existed.  In  1892  the  pond  became  a  nuisance  from  the  filth  and 
refuse  therein,  and  the  board  of  health  of  the  city  of  Yonkers  removed 
the  dams,  including  the  dam  below.  Thereupon  the  character  of  the 
river  changed  from  a  ^uggish  and  quiet  stream  to  a  swift  and.  rapid 
one.  It  washed  away  the  sediment  of  the  pond,  and  then  wore  away 
the  bed  of  the  river.  In  consequence,  the  remains  of  this  old  abutment 
became  exposed,  and,  as  the  learned  Chief  Judge,  in  the  opinion  oi  the 
Court  of  Appeals,  described  it,  "  it  acted  as  a  funnel,"  increasing  the 
velocity,  flow,  and  force  of  the  stream  against  the  premises  of  the 
plaintiffs,  so  as  to  injure  them. 

The  learned  Chief  Judge,  writing  for  the  court,  held  that  under  the 
circumstances  of  the  case  the  two  facts  alone,  that  the  city  in  recon- 
structing the  causeway  left  the  old  abutment  in  the  waterway,  and 
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that  the  abutment  caused  the  damage,  were  insufficient  to  cast  liabili- 
ty upon  the  city,  for  the  reason  that  the  defendant  could  only  be  charg- 
ed with  liability  for  these  consequential  damages  by  reason  of  negli- 
gence in  the  construction,  and  yet  there  was  no  finding  of  fact  upon 
negligence,  "the  vital  element  of  the  case/*  It  was  further  held  that  al- 
though the  duty  upon  the  defendant  to  provide  reasonable  waterways 
for  the  flow  of  the  stream  was  continuous,  and  might  well  require  the 
city  to  change  inadequate  waterways  when  it  was  necessary  in  view 
of  changed  conditions,  yet  the  only  measure  of  that  duty  was  reasona- 
ble care.  The  Chief  Judge  then  pointed  out  that  it  was  not  contended 
that  so  long  as  the  pond  remained  the  old  abutment  affected  the  flow, 
that  it  was  the  act  of  a  third  party  (the  board  of  health,  for  which  the 
defendant  was  not  responsible)  in  removing  the  dams  which  made  that 
abutment  a  cause  of  injury,  and  yet  there  was  no  finding  that  the  de- 
fendant was  negligent  in  improper  maintenance  of  the  waterway  after 
the  destruction  of  the  dam  below.  And  the  learned  Chief  Judge  also 
pointed  out : 

"It  cannot  be  said  as  a  matter  of  law  that  In  1878  the  defendant  was  bound 
to  foresee  the  probability  of  the  dam  being  removed  and  the  sediment  in  the 
pond  being  carried  away,  nor  can  it  be  said  as  a  matter  of  law  that  after 
the  destruction  of  the  dam  the  defendant  was  bound  to  know  that  the  old  abut- 
ment  was  causing  injuries  to  the  plaintiffs'  property  when  the  latter  were 
themselves  Ignorant  of  the  fact  until  1896,  and  neither  then  nor  later  made 
any  complaint  thereof  to  the  defendant  These  were  questions  of  fact  for  the 
determination  of  the  trial  court*' 

The  Special  Term  has  found  that  the  reconstructed  waterway  under 
Warburton  avenue  as  originally  constructed  was  inadequate  and  in- 
sufficient to  accommodate  and  safely  provide  for  the  flow  of  the  waters 
of  the  Nepperhan  river  by  reason  of  the  leaving  thereon  of  the  south- 
erly abutment  of  said  old  waterway  standing  diagonally  across  the 
same — 

"and  that  such  inadequate,  unskUlful,  and  insufficient  construction  after  the 
removal  of  the  same  aforesaid  and  the  change  thereby  caused  in  the  force,  di- 
rection, and  volume  of  the  flow  of  said  river  from  the  easterly  to  the  westerly 
side  of  the  embankment  of  Warburton  avenue,  and  the  consequent  washing 
out  of  the  deposit  upon  the  bottom  of  said  pond,  became  dangerous  and  active- 
ly destructive  of  the  support  of  the  buildings  of  the  plaintiffs  on  -the  westerly 
side  of  said  stream,  and  that  the  said  city  of  Yonkers  did  not  thereafter  exer- 
cise diligence  and  care  in  maintaining  said  waterway  and  keeping  the  same  in 
proper  and  safe  condition,  and  after  due  notice  given  to  the  said  city  and  its 
officers  negligently  and  carelessly  permitted  the  said  dangerous  condition  to 
continue  and  to  increase,  and,  although  duly  notified,  negligently  and  careless- 
ly and  improperly  neglected  to  remove  the  abutment  of  said  old  south  water- 
way where  the  same  crossed  and  obstructed  the  new  waterway,  and  caused  the 
waters  flowing  therein  to  be  confined  in  a  narrow  channel  and  thrown  against 
the  westerly  bank  and  foundation  of  the  plaintiffs*  buildings  with  great  force 
and  to  their  great  damage  and  destruction,  afnd  that  in  so  doing  the  said  city 
of  Yonkers  was  guilty  of  negligence  In  maintaining  the  waterway  in  an  im- 
proper manner,  and  in  not  altering,  changing,  and  removing  obstructions  there- 
in after  the  necessity  for  alterations  and  change  and  removal  had  become 
known  to  the  said  dty  and  its  officers,  and  they  had  become  chargeable  with 
knowledge  and  notice  thereof,  and  that  as  the  result  of  such  original,  improp- 
er, and  unskillful  construction  and  plan,  and  of  such  wrongful  and  negligent 
maintenance  thereof,  the  property  of  the  plaintiffs  was  damaged  and  injured 
by  the  waters  of  said  stream  to  the  extent  and  in  the  manner  herein  found.*' 
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It  has  found  that  the  consequent  damages  to  plaintiffs'  premises 
were  $9,000,  and  it  has  concluded  that  the  defendant  was  guilty  of  neg- 
ligence in  the  premises.  The  question  is  whether  these  findings  and 
tWs  conclusion  are  justified  by  the  evidence,  and  whether  the  judgment 
is  sustained  by  the  law  of  this  case  as  declared  by  the  Court  of  Appeals. 
Before  we  can  reverse  upon  the  facts,  it  must  appear  that  the  findings 
were  against  the  weight  of  evidence,  or  that  the  proofs  so  clearly  pre- 
ponderated in  'favor  of  a  contrary  result  that  it  can  be  said  with  a  rea- 
sonable degree  of  certainty  that  the  trial  court  erred  in  its  conclusions. 
Lowery  v.  Erskine,  113  N.  Y.  62,  20  N.  E.  588 ;  Foster  v.  Bookwalter, 
152  N.  Y.  168,  46  N.  E.  299;  Harden  v.  Dorthy  (No.  1)  12  App.  Div. 
176,  42  N.  Y.  Supp.  834.  I  think  that  the  evidence  is  sufficient  to  sus- 
tain the  findings  and  that  the  conclusion  of  law  follows  therefrom. 
The  plaintiffs'  expert  Southard,  who  went  exhaustively  into  the  ques- 
tion of  construction,  the  effect  of  leaving  the  old  abutment  upon  re- 
construction, and  the  effect  thereof  after  the  dams  had  been  taken 
away,  testified  finally  that  it  was  not  a  safe  and  skillful  construction 
to  leave  the  old  abutment  in  the  new  40-foot  opening,  with  reference 
to  the  protection  of  the  bank  after  the  dams  were  destroyed.  His  testi- 
mony was  the  sole  expert  testimony  offered  in  the  case. 

The  learned  counsel  for  the  appellant  contends  that  his  testimony, 
when  read  throughout,  does  not  support  the  plaintiffs',  and  attention  is 
called  to  his  testimony  upon  cross-examination  as  follows : 

*' without  the  transverse  masonry  work,  leaving  the  transverse  masonry 
work  all  out,  that  construction  of  a  40-foot  waterway,  running  as  indicated, 
would  not  be  faulty  construction  with  that  out  as  long  as  the  dam  remained 
there.  Whether  it  would  be  faulty  construction  work  after  the  time  that  the 
dams  came  down,  I  am  unable  to  answer,  not  knowing  the  fall." 

But  It  is  to  be  noted  that  the  answer  expressly  eliminates  the  trans- 
verse masonry  work,  which  it  is  contended  was  the  very  defect  that 
caused  the  injury  after  the  dams  were  taken  away.  This  is  the  clear- 
er from  the  statement  of  the  witness  inmiediately  preceding : 

"I  say  that  the  construction  of  such  a  waterway  40  feet  wide  to  take  the 
place  of  two  waterways,  one  to  the  north  and  one  to  the  south  of  it,  20  feet 
wide,  would  be  improper  construction  with  this  transverse  mason  work  through 
it*» 

It  is  urged  that  the  court  erred  in  its  ruling  upon  the  certain  ques- 
tions addressed  to  this  expert,  which  were  as  follows : 

"Q.  And  was  it  the  exercise  of  reasonable  care,  proper  care  in  the  manage- 
ment of  such  a  waterway,  to  leave  such  a  wall  in  it  after  the  dams  had  been 
removed,  as  testified  to  here,  and  the  swift  current  had  replaced  the  still  water 
of  the  dam?  (Objected  to  on  the  same  grounds  as  before,  and  also  on  the 
ground  tliat  it  is  not  expert  testimony.  Objection  overruled.  Exception.)  Q. 
Such  construction  was  negligent  and  unskillful,  in  your  opinion,  after  the  dams 
were  destroyed?    (Same  objection.    Overruled.    Elxception.)" 

The  contention  is  that  these  questions  placed  the  expert  in  the  seat 
of  the  court,  against  the  rule  of  Dougherty  v.  Milliken,  163  N.  Y.  527, 
57  N.  E.  767,  79  Am.  St.  Rep.  608.  This  rule  seems  to  be  well  estab- 
lished in  this  state  (Welle  v.  Celluloid  Co.,  186  N.  Y.  319,  79  N.  E.  6 ; 
Schutz  V.  Union  Railway  Co.,  181  N.  Y.  33,  73  N.  E.  491) ;  and  test- 
ed by  it  the  questions  were  erroneous.    But  it  is  to  be  remembered  that 
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this  was  an  equity  trial  (without  the  aid  of  a  jury),  and  in  such  cases 
the  old  chancery  rule  obtains.  Townsend  v.  Bell,  167  N.  Y.  470,  60 
N.  E.  757.  It  is  said  in  McSorley  v.  Hughes,  68  Hun,  360,  12  N.  Y. 
Supp.  179,  affirmed  129  N.  Y.  659,  30  N.  E.  66: 

"Some  exceptions  were  taken  to  the  admission  of  testimony,  and  it  is  arged 
that  a  new  trial  should  be  granted  upon  that  ground.  Bat  that  has  never  been 
the  practice  In  equity.  Under  the  ancient  practice,  testimony  In  equity  was 
taken  before  an  examiner,  who  took  all  that  was  offered,  and  the  chancellor 
decided  upon  the  case  so  brought  before  him.  Under  that  system  there  could 
not  well  be  any  question  as  to  the  proper  reception  of  testimony.  The  judge 
was  supposed  to  know  what  testimony  was  proper  and  what  should  be  disre- 
garded, and  the  recent  practice  of  taking  testimony  in  equity  cases  before  the 
court  has  not  so  changed  the  rule  as  to  make  the  Improper  reception  of  evi- 
dence a  ground  of  reversal.    Forrest  v.  Forrest,  25  N.  T.  510.*' 

See,  too,  Shaffer  v.  Martin,  25  App.  Div.  512,  49  N.  Y.  Supp.  853 ; 
De  St.  Laurent  v.  Slater,  23  App.  Div.  70,  48  N.  Y.  Supp.  1103 ;  Don- 
ovan V.  Clark,  138  N.  Y.  631,  33  N.  E.  1066. 

In  Young  v.  Valentine,  177  N.  Y.  357,  69  N.  E.  646,  the  court  say: 

'This  action  was  In  equity,  and  the*  rule  which  Is  applicable  to  errors  In  the 
rejection  or  reception  of  evidence  In  equity  cases  is  essentlaUy  different  from 
that  in  actions  at  law.  In  the  former  a  new  trial  is  granted  or  refused,  not 
upon  the  principles  applicable  to  a  strict  bill  of  exceptions,  but  upon  those 
which  governed  a  court  of  equity,  and  unless  the  errors  are  such  as  to  render 
the  trial  unfair,  or  substantially  affect  the  decision,  a  new  trial  will  be  de- 
nied. Forrest  v.  Forrest,  25  N.  Y.  501;  Colie  v.  Tifft,  47  N.  Y.  119.  121;  Mc- 
Gean  v.  Manhattan  Ry.  Ck).,  117  N.  Y.  219,  224,  22  N.  B.  957." 

Aside  from  the  testimony  thus  elicited,  the  evidence  is  sufficient  to 
sustain  the  finding.  It  was  competent  to  inquire  as  to  the  skill  and 
propriety  of  the  construction.  Finn  v.  Cassidy,  165  N.  Y.  684,  69 
N.  E.  311,  53  L.  R.  A.  877;  Jenks  v.  Thompson,  179  N.  Y.  .20-25, 
71  N.  E.  266. 

The  fact  that  the  old  abutment  was  not  a  cause  of  injury  until  after 
the  dams  were  taken  down,  and  that  the  dams  were  taken  down  by  an 
agency  for  which  the  defendant  was  not  responsible,  docs  not  shield 
the  defendant,  if  the  abutment  then  made  the  waterway  inadequate, 
and  the  city  omitted  reasonable  care  in  the  maintenance  of  the  water- 
way in  such  condition. 

This  brings  me  to  the  question  of  notice  found  by  the  Special  Term. 
The  court  has  found  that  shortly  after  the  destruction  of  the  dam,  and 
in  the  year  1893,  the  defendant  and  its  officers  were — 

"Informed  and  notified  and  warned  of  the  changed  condition  produced  In  said 
stream  and  mill  pond  by  the  removal  of  said  dam,  and  of  the  fact  that  the 
stream  had  already  washed  out  the  deposit  In  said  pond  where  the  same  cross- 
ed under  Warburton  avenue,  and  had  gone  down  several  feet,  and  was  wash- 
ing away  the  bank  at  the  margin  of  the  mill  pond  opposite  said  north  water- 
way under  Warburton  avenue,  and  that  the  foundations  of  plaintiffs'  building 
and  of  other  property  on  the  baniss  of  said  stream  were  being  endangered  and 
undermined  by  the  action  of  said  stream. 

"(13)  In  the  year  1896  the  defendant  city  of  Yonkers  and  its  officers  were 
notified  and  warned  that  the  bed  of  the  stream  under  Warburton  avenue, 
where  it  passed  through  said  reconstructed  northerly  waterway,  had  gone 
down  several  feet  and  had  become  washed  out  and  undermined,  and  that  the 
foundations  of  plaintiffs'  building  at  that  place  had  been  injured  and  damaged 
and  undermined,  and  that  an  obstruction  to  the  flow  of  the  waters  of  the 
stream  through  said  north  waterway  existed  in  said  waterway,  and  had  caus- 
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ed  damage  to  the  plaintiffs'  building,  and  the  commissioner  of  public  works  of 
said  defendant  was  requested  to  examine  the  conditions  and  remove  snch  ob- 
stmction. 

"(14)  In  1901  the  defendant  dty  of  Tonkers  and  its  officers  were  informed 
of  farther  damage  to  the  foundations  of  plaintiffs'  building  at  and  opposite 
to  the  said  waterway  under  Warburton  avenue,  but  failed  to  take  any  meas- 
nres  to  prevent  the  continuance  thereof. 

"(15)  Although  repeatedly  notified  of  the  dangerous,  defective,  and  obstruct- 
ed conditions  of  the  said  waterway  under  Warburton  avenue,  and  that  repeat- 
edly from  1898  to  1902  damage  and  Injury  to  plaintiffs'  building  was  being 
thereby  caused,  and  its  foundations  were  t>eing  repeatedly  undermined  and 
destroyed,  the  defendant  city  of  Yonkers  and  its  officers  failed  and  neglected 
to  remedy  such  conditions,  or  to  remove  from  said  waterway  the  obstructions 
placed  and  left  therein  by  It,  or  to  change  and  reconstruct  and  alter  said  wa- 
terway so  as  to  adequately  accommodate  and  provide  for  the  increased  flow  of 
the  waters  of  the  Nepperhan  river  after  the  destruction  of  said  mill  pond." 

I  think  that  this  conclusion  is  supported  by  the  testimony  of  the 
several  witnesses  called  by  the  defendant.  Even  if  their  testimony  was 
absolutely  contradicted  in  toto,  I  think  we  would  not  be  warranted  in 
overturning  the  finding  of  the  Special  Term.  But  examination  of  the 
record  shows  that  there  is  not  such  absolute  contradiction,  but  that  the 
testimony  contra  is  either  negative  or  is  qualified,  short  of  absolute 
contradiction.  This  new  testimony  is  hardly  subject  to  the  just  criti- 
cism that  it  is  testimony  once  offered  and  now  changed  in  order  to 
meet  defects  pointed  out  by  an  appellate  court,  for  the  reason  that  it  is 
new  in  order  to  establish  liability  as  declared  by  the  Court  of  Ap- 
peals.   It  is  testimony  once  omitted,  not  once  offered  and  now  recast. 

It  is  quite  true,  as  contended  by  the  appellant,  that  the  plaintiff  could 
not  recover  damages  for  injuries  done  prior  to  December  26,  1896,  as 
the  suit  was  begun  on  December  26,  1902.  Colrick  v.  Swinburne,  105 
N.  Y.  503,  12  N.  E.  427.  The  learned  trial  court  found  that  the  plain- 
tiffs actually  expended  upon  the  property  in  consequence  of  these  in- 
juries $9,000  within  six  years  prior  to  the  commencement  of  this  ac- 
tion. I  am  not  cited  to  any  item  of  expenditure  included  therein  prior 
to  the  six-year  period,  and  I  have  not  come  across  any  during  my  read- 
ing of  the  record.  Some  injuries  may  have  been  done  to  these  prem- 
ises during  the  last  five  days  of  1896.  However  this  may  be,  if  the 
judgment  is  erroneous  in  this  respect,  it  is  the  duty  of  the  learned  coun- 
sel who  insists  on  such  an  error  to  point  it  out,  and  not  of  the  court 
who  reviews  to  find  it  in  support  of  the  counsel's  point. 

I  advise  the  affirmance  of  the  judgment,  with  costs.    All  concur. 


GRBENWALD  et  al.  v.  WEIR. 
(Supreme  Court,  Appellate  Division,  First  Department.    March '5,  1909.) 

1.  Cakbiebs  (f  158*)— Contract  op  Shipment— Validity. 

In  the  absence  of  statute,  a  carrier  and  a  shipper  may  agree,  as  one  of 
the  terms  of  the  contract  of  shipment,  on  the  value  of  the  goods ;  and  in 
case  of  loss  thereafter  the  shipper  is  estopped  from  claiming  that  the  goods 
were  of  greater  value  than  the  sum  agn^eed  on. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent.  Dig.  (  663;  Dec  Dig. 
1158.*] 

*Vor  othw  casM  •«•  same  topic  A  |  hvmbbb  In  Dec.  A  Am.  Dtgi.  1907  to  dato,  A  Rep'r  Indexot 
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2.  Cabreebs  (t  158*)— CoivTBACT  07  Shipment— Yauditt. 

Where  the  written  receipt  constitating  the  contract  of  shipment  con- 
tains a  clause  by  which  the  shipper  agrees  that  the  value  of  the  property 
is  not  more  than  a  stated  sum  unless  a  differait  yalue  is  stated,  and  no 
greater  value  is  stated,  the  shii^r  stipulates  and  represents,  as  one  of  the 
terms  of  the  contract,  that  the  goods  are  not  of  a  greater  value  than  the 
sum  stated,  and  is  estopped  from  claiming  in  case  of  loss  that  the  value 
was  greater. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Gent  Dig.  (  603 ;  Dec.  Dig.  % 
158.*] 

3.  CABttlEBS  (§  180*)— CONTBACT  OF  SHIPMENT— VALIDITY. 

Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  8  20,  24  Stat  888  (U.  S. 
Comp.  St  1901,  p.  3169),  as  amended  by  Act  Cong.  June  29,  1906.  c.  3591, 
§  7,  34  Stat  593  (U.  S.  Comp.  St  Supp.  1907,  p.  906),  providing  that  a  car- 
rier, on  receiving  property  for  interstate  transportation,  shall  Issue  a  bill 
of  lading  therefor,  and  be  liable  to  the  holder  for  any  loss,  and  no  con- 
tract shall  exempt  the  carrier  from  the  liability  imposed,  abrogates  the 
common-law  rule  that  each  carrier  is  liable  for  the  losses  occurring  on  its 
own  line,  and  makes  the  initial  carrier  liable  for  losses  occurring  on  the 
lines  of  connecting  carriers,  and  forbids  it  from  exempting  itself  by  agree- 
ment from  such  liability,  but  does  not  render  void  a  clause  limiting  the 
carrier's  liability  to  a  specified  sum,  or  exempting  it  from  all  liability  in 
excess  of  that  sum. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  %  ISO.*] 

4.  CaBBIEBS  (f  158*)— CONTBACT  OF  SHIPMENT— VALIDITY. 

A  contract  of  carriage  by  a  carrier  Imposes  on  it  the  double  obligation  of 
carriage  prefer  and  of  insurance,  and  it  is  reasonable  and  customary  to 
fix  a  rate  to  be  paid  with  reference  to  both  liabilities,  and  to  fix  such  rate 
it  is  necessary  that  the  carrier  should  be  apprised  of  the  value  of  the 
article  to  be  carried. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  §  158.*] 

5.  Statutes  (§  219*)— Constbuction— Decisions  of  Intebstatb  Commebck  Com* 

MI  SSIO  N— EiTECT. 

.  The  opinions  of  the  Interstate  Commerce  Commission  interpreting  the 
interstate  commerce  act  are  entitled  to  great  respect  from  state  courts 
called  on  to  construe  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  296;  Dec.  Dig.  § 
219.*] 

Appeal  from  Appellate  Term. 

Action  by  Isaac  Greenwald  and  others  against  Levi  C.  Weir,  as 
president  of  the  Adams  Express  Company.  The  Appellate  Term  (59 
Misc.  Rep.  431,  111  N.  Y.  Supp.  235)  reversed  a  judgment  for  plain- 
tiffs for  an  amount  less  than  that  claimed,  and  ordered  a  new  trial,  and 
defendant  appeals.    Reversed,  and  judgment  of  trial  court  affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Walker  D.  Hines  (Carl  A.  De  Gersdorff  and  Edward  V.  Conwell,  on 
the  brief),  for  appellant. 

Samuel  J.  Rawak,  for  respondents. 

SCOTT,  J.  This  is  an  action  against  an  express  company  to  recover 
the  alleged  actual  value  of  merchandise  shipped  by  plaintiffs  upon  a 
receipt  in  which  was  stated  an  agreed  valuation  of  $50.  The  plain- 
tiffs, at  their  place  of  business  in  the  city  of  New  York,  delivered  to 

•For  other  cam*  boo  lame  topic  A  S  numbsb  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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defendant  a  package  of  dry  goods  to  be  carried  to  Waukcgan,  III. 
The  plaintiffs  had  in  their  possession,  and  had  been  in  the  habit  of  us- 
ing for  some  months,  a  book,  issued  by  defendant,  containing  printed 
forms  of  express  receipts.  They  had  been  in  the  habit  of  using  simi- 
lar forms  for  six  years.  The  receipt  was  filled  out  by  plaintiffs'  ship- 
ping clerk,  and  delivered  to  defendant's  driver,  who  signed  it  and  left 
it  with  plaintiffs,  and  took  away  the  package  mentioned  therein.  The 
plaintiffs  made  no  statement  as  to  the  value  of  the  goods  when  ship- 
ping them,  and  accepted  the  receipt  without  objection.  The  package 
of  goods  was  not  delivered  to  the  consignees,  and  its  loss  was  not  ac- 
counted for.  The  receipt  contained  the  following  clause,  clearly  and 
plainly  printed  thereon : 

"In  consideration  of  the  rate  charged  for  carrying  said  property,  which  Is 
regnlated  by  the  value  thereof  and  Is  based  upon  a  valuation  of  not  exceeding 
$50  unless  a  greater  value  Is  declared,  the  shipper  agrees  that  the  value  of  said 
property  Is  not  more  than  $50,  unless  a  greater  value  Is  stated  herein,  and 
tbat  the  company  shall  not  be  liable  In  any  event  for  more  than  the  value  so 
stated,  nor  for  more  than  $50  If  no  value  is  stated  herein." 

At  the  trial  plaintiffs  proved  that  the  value  of  the  goods  was  $235, 
and  sought  to  recover  judgment  for  that  amount.  The  Municipal 
Court  awarded  judgment  for  $50,  the  agreed  value  as  stated  in  the 
receipt.  The  Appellate  Term,  by  a  divided  court,  has  reversed  thq 
judgment,  holding  that,  notwithstanding  the  stipulation  as  to  the  value 
contained  in  the  receipt,  the  plaintiffs  are  entitled  to  recover  the  actual 
value  of  the  goods.    The  defendant  appeals. 

It  is  conceded  that  but  for  the  federal  statute  hereinafter  quoted^  the 
judgment  of  the  Municipal  Court  was  in  accordance  with  the  settled 
law  of  this  state.  We  have  recently  had  occasion  to  again  consider 
that  question,  and  it  is  unnecessary  to  dwell  upon  it  here.  The  rule 
is  that  it  is  competent  for  a  carrier  and  a  shipper  to  agree,  as  one  of 
the  terms  of  the  contract  of  shipment,  upon  the  value  of  the  goods 
shipped,  and  that  when  such  an  agreement  has  been  made  the  shipper 
is  estopped  from  claiming,  in  case  of  loss,  that  the  goods  were  of 
greater  value  than  the  sum  agreed  upon.  Furthermore,  if  the  written 
receipt,  which  constitutes  the  contract  of  shipment,  contains  a  clause 
by  which  the  shipper  expressly  agrees  that  the  value  of  the  property 
is  not  more  than  a  stated  sum  unless  a  different  value  is  stated  in  the 
receipt,  and  no  greater  value  is  so  stated,  the  shipper  is  held  to  have 
stipulated  and  represented,  as  one  of  the  terms  of  his  contract  with 
the  carrier,  that  the  goods  are  not  of  a  greater  value  than  the  sum 
stated,  and  will  be  estopped  from  afterwards  claiming,  in  case  of  loss, 
that  the  value  was  actually  greater.  The  exception  to  the  rule  arising 
in  the  so-called  "baggage  cases"  is  not  pertinent  to  the  present  dis- 
cussion. 

The  plaintiffs  claim,  however,  that  as  to  contracts  involving  inter- 
state carriage  the  foregoing  rule  has  been  abrogated  by  the  amend- 
ment to  section  20  of  the  interstate  commerce  act  (Act  Feb.  4,  1887, 
c.  104,  24  Stat.  386  [U.  S.  Comp.  St.  1901,  p.  3169]),  passed  June  29, 
1906  (Act  June  29,  1906,  c.  3591,  §  7,  34  Stat.  693  [U.  S.  Comp.  St. 
Supp.  1907,  p.  906]),  which  reads  as  follows: 
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'*That  any  common  carrier,  railroad  or  transportation  company  receiylng 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another 
state  shall  Issue  a  receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the  liability  hereby  im- 
posed: Provided,  that  nothing  in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law.  That  the  common  carrier,  railroad  or  transportation 
company  issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from 
the  common  carrier,  railroad  or  transportation  company  on  whose  line  the 
loss,  damage  or  injury  shall  have  been  sustained,  the  amount  of  such  loss, 
damage,  or  injury  as  It  may  be  required  to  pay  to  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt,  Judgment,  or  transcript  thereof." 

It  will  be  seen  at  a  glance  that  this  statute  has  changed  the  common- 
lav/  rule,  as  it  has  heretofore  been  applied  in  this  and  many  other 
states,  respecting  the  nonliability  of  the  first  carrier  for  losses  occur- 
ring on  the  line  of  connecting  carriers.  It  has  heretofore  been  held  at 
common  law,  and  frequently  stipulated  by  express  provisions  of  ship- 
ping contracts,  that  the  liability  of  each  carrier  is  confined  to  losses 
occurring  on  his  own  line.  This  rule,  in  cases  of  interstate  carriage, 
has  now  been  abrogated,  and  hereafter  the  initial  carrier  remains 
liable  to  the  shipper  for  losses  occurring  on  the  lines  of  connecting  car- 
riers, as  well  as  on  his  own,  having  a  right  of  recovery  over  against 
the  connecting  carrier  if  the  loss  has  occurred  on  the  line  of  the  latter. 
The  defendant's  contention  is  that  this  is  the  whole  extent  to  which 
the  statute  has  abrogated  or  changed  the  existing  rule.  The  plaintiflFs 
insist  that  the  statute  goes  further.  The  words  upon  which  plaintiffs 
rely  are  that  any  common  carrier — 

"shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage  or  injury 
to  such  property  (the  merchandise  shipped)  caused  by  it,  *  *  *  and  no  con- 
tract, receipt,  rule  or  regulation  shall  exempt  such  common  carrier,  railroad 
or  transportation  company  from  the  liability  hereby  imposed." 

What  the  statute  forbids  is  the  making  of  a  contract,  receipt,  rule, 
or  regulation  exempting  a  carrier  from  the  liability  imposed  by  the 
statute.  There  is  but  one  liability  which  can  properly  be  said  to  be 
imposed  by  the  statute,  and  that  is  the  liability  of  the  initial  carrier  for  a 
loss  occurring  on  the  line  of  a  connecting  carrier.  That  is  a  new  liability 
created  and  imposed  by  the  statute.  The  liability  of  a  carrier  for  a  loss 
upon  its  own  line  is  not  new,  and  is  not  created  or  imposed  by  the  stat- 
ute, but  existed  before  the  statute  was  passed.  The  statute  is  com- 
pletely satisfied,  therefore,  by  construing  it  as  creating  and  imposing 
on  the  initial  carrier  a  new  liability,  and  forbidding  him  from  exempt- 
ing himself,  by  stipulation  or  agreement,  from  that  new  liability. 
What  the  statute  forbids  is  the  use  of  any  device  whereby  the  carrier 
undertakes  to  "exempt"  himself  from  the  newly  imposed  liability. 
The  use  of  the  word  "exempt"  is  appropriate  if  it  was  the  intention  of 
the  Congress  to  prevent  a  carrier  from  relieving  himself  altogether 
from  liability  for  a  loss  occurring  on  the  line  of  a  connecting  carrier, 
but  wholly  inappropriate  if  intended  to  prevent  an  agreement  between 
the  carrier  and  the  shipper  as  to  the  value  of  the  goods  to  be  shipped. 
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Both  the  federal  courts  and  the  courts  of  this  state  have  unifomily 
distinguished  between  shipping  contracts  wherein  the  carrier  has  un- 
dertaken to  exempt  himself  from  liability  at  all  and  those  in  which  he 
has  agreed  with  the  shipper  as  to  the  amount  which  should  be  taken  as 
the  value  of  the  goods.  Contracts  of  the  first  kind  have  been  general- 
ly condemned,  and  contracts  of  the  second  kind  sustained.  Railroad 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627 ;  Hart  v.  Pennsylvania 
R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  h.  Ed.  717;  Zimmer  v. 
N.  Y.  C.  &  H.  R,  R.  Co.,  137  N.  Y.  460,  33  N.  E.  642;  Tewes  v. 
North  German  Lloyd  S.  S.  Co.,  186  N.  Y.  151,  78  N.  E.  864,  8  L.  R. 
A.  (N.  S.)  199;  Barnes  v.  Long  Island  R.  R.  Co.,  115  App.  Div.  44, 
100  N.  Y.  Supp.  593,  affirmed  without  opinion  191  N.  Y.  528,  84  N. 
E.  1108.  This  distinction  rests  upon  a  sure  and  substantial  basis.  The 
contract  of  carriage  by  a  common  carrier  imposes  upon  the  latter  a 
double  obligation — ^that  of  carriage  proper,  and  that  of  insurance.  It 
is  reasonable  and  customary  to  fix  a  rate  to  be  paid  with  reference  to 
both  liabilities,  and  in  order  to  fix  such  rate  it  is  necessary  that  the 
carrier  should  be  apprised  of  the  value  of  the  article  to  be  carried. 
Hart  V.  Penn.  R.  R.  Co.,  supra ;  Rosenthal  v.  Weir,  170  N.  Y.  148,  63 
N.  E.  65,  57  L.  R.  A.  527 ;  Zimmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  supra; 
Bates  V.  Weir,  121  App.  Div.  275,  105  N.  Y.  Supp.  785. 

It  would  scarcely  be  contended  that,  if  plaintiffs  had  stated  what 
they  claimed  to  be  the  actual  value  of  the  goods  shipped  at  the  amount 
they  now  claim,  and  had  incorporated  that  declaration  in  the  contract 
itself,  and  had  paid  a  rate  expressly  based  upon  such  valuation,  they 
would  have  been  permitted  to  recover  any  larger  sum  by  way  of  dam- 
ages for  the  loss  of  the  goods.  But  this  is  precisely  what  they  have 
done.  The  ground  upon  which  clauses  like  that  in  the  receipt  have 
been  held  to  limit  the  amount  of  recovery  is  that  they  were  incorpo- 
rated into  the  contract,  and  constituted  a  binding  representation  by  the 
shipper  that  the  goods  shipped  were  not  worth  more  than  the  amount 
named  in  the  receipt. 

In  Barnes  v.  Long  Island  R.  R.  Co.  the  court  had  before  it  a  receipt 
similar  to  the  one  now  under  consideration,  and  was  called  upon  to  de- 
termine its  validity  and  effect  under  a  provision  of  the  Constitution 
of  Kentucky  to  the  effect  that: 

"No  common  carrier  shaU  be  permitted  to  contract  for  relief  from  its 
common-law  liability." 

The  court  discusses  and  very  clearly  points  out  the  fundamental  dis- 
tinction between  a  contract  which  seeks  to  avoid  the  common-law  lia- 
bility of  a  carrier,  and  one  which  merely  provides  for  a  limitation  of 
liability  to  the  amount  at  which  the  shipper  himself  values  the  goods 
at  the  time  of  shipment;  and  the  same  distinction  has  been  recognized 
in  many  other  jurisdictions. 

The  Interstate  Commerce  Commission,  whose  opinion  in  matters  re- 
specting the  interpretation  and  effect  of  the  law  under  which  the  com- 
mission was  established  is  entitled  to  great  respect,  has  held  such  a 
clause  as  that  upon  which  defendant  relies  to  be  valid.  In  Matter  of 
Released  Rates,  13  Interst.  Com.  R.  550,  it  said: 
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"We  hold  that  it  is  in  contravention  ndther  of  the  letter  nor  the  spirit  of 
the  law  for  the  carrier  to  provide  a  higher  rating  for  goods  of  special  value 
than  it  applies  to  goods  of  the  same  class  but  of  lower  value.  If  it  enforces 
its  tariff  in  good  faith,  endeavoring  to  give  to  each  shipment  the  rating  wliich 
its  value  requires,  the  law  affords  complete  protection  against  the  frauds  and 
misrepresentations  of  the  shipper.  •  *  •  If  a  rate  is  conditioned  upon 
the  shipper's  agreeing  that  the  carrier's  liability  shall  not  exceed  a  certain 
specified  value:  (a)  The  stipulation  is  valid  when  loss  occurs  tlirough  causes 
beyond  the  carrier^s  control,  (b)  The  stipulation  is  valid,  even  when  loss  is 
due  to  the  carrier's  negligence,  If  the  shipper  has  himself  declared  the  value, 
expressly  or  by  implication ;  the  carrier  accepting  the  same  in  good  faith  as 
the  real  value,  and  the  rate  of  freight  being  fixed  in  accordance  therewith." 

Upon  principle  and  authority  we  are  of  the  opinion  that  the  amend- 
ment to  section  20  of  the  interstate  commerce  act,  upon  which  the 
plaintiffs  rely,  has  not  abrogated  and  was  not  intended  to  abrogate  the 
well-established  rule,  recognized  by  the  courts  of  this  state  and  by  the 
federal  courts,  that  under  such  a  state  of  facts  as  is  presented  in  this 
case  the  carrier's  liability  is  limited  to  the  declared  and  agreed  value 
specified  in  the  shipping  receipt. 

It  follows  that  the  determination  of  the  Appellate  Term  must  be  re- 
versed, and  the  judgment  of  the  Municipal  Court  affirmed,  with  costs 
to  the  appellant  in  this  court  and  the  court  below.    All  concur. 


HOWLAN  V.  NEW  YORK  &  N.  J.  TELEPHONE  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  8,  1009.) 

Death  (§  48*)  —  Action— Pleading— Statute  Giving  Right  of  Action— For- 
eign Statute— SurrioiENOY  of  Allegations. 

A  complaint  in  an  action  in  New  York  by  an  administrator  for  injuries 
resulting  in  death  occurring  in  New  Jersey,  which  merely  alleged  that  the 
action  was  brought  in  accordance  with  the  rights  granted  plaintiff  by  an 
act  of  the  Seventy-Second  Legislature  of  the  state  of  New  Jersey,  entitled 
"An  act  to  provide  for  recovery  of  damages  for  death  by  wrongful  act," 
etc.,  was  Insufficient  for  not  alleging  the  provisions  of  the  statute,  or  that 
it  is  similar  to  the  New  York  statute,  or  that  it  gives  the  right  of  action 
to  the  administrator. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent.  Dig.  (  63 ;  Dec  Dig.  (  48.*! 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  Patrick  Howlan,  as  administrator  of  James  Howlan, 
against  the  New  York  &  New  Jersey  Telephone  Company.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Reversed,  and  demurrer  sustained,  with  leave  to 
plead  over. 

The  action  was  commenced  on  the  26th  day  of  June,  1907,  to  re- 
cover damages  resulting  from  the  death  of  plaintiff's  intestate,  alleged 
to  have  been  caused  solely  through  the  negligence  of  the  defendant. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Jerome-  S.  Seacord,  for  appellant. 
A.  Lee  Olmsted,  for  respondent. 

•For  other  caaei  bm  same  topic  A  §  kumbxb  in  Dec.  A  Am.  Digi.  1907  to  daU,  ft  Rep'r  IoAmm 
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McLENNAN,  P.  J.  The  facts  which  are  alleged  in  the  complaint 
as  to  the  appointment  of  plaintiff  as  administrator  of  the  decedent's  es- 
tate, the  happening  of  the  accident,  the  death  of  plaintiff's  intestate, 
the  negligence  of  the  defendant,  and  the  decedent's  freedom  from  con- 
tributory negligence  concededly  constitute  a  cause  of  action  in  plain- 
tiff's favor  if  the  accident  had  occurred  within  this  state;  but  it  is 
alleged  that  the  accident  and  death  occurred  in  the  state  of  New  Jer- 
sey, and  was  occasioned  by  the  negligence  of  the  defendant,  which  oc- 
curred in  that  state.  The  only  allegation  in  the  amended  complaint 
which  it  is  claimed  entitles  the  plaintiff  in  this  action  to  recover  dam- 
ages for  the  fieath  so  occurring  is  in  paragraph  VI,  which  is  as  fol- 
lows: 

"VI.  Plaintiff  further  alleges,  upon  information  and  beUef,  that  at  the  time 
of  the  injury  and  death  of  the  plaintiff's  intestate,  and  at  the  time  of  the 
commencement  of  this  action,  there  was  and  now  Is  a  statute  of  the  state 
of  New  Jersey,  duly  passed  and  adopted  by  the  Legislature  of  the  said  state 
of  New  Jersey,  and  duly  signed  by  all  the  proper  officers  of  the  said  state  of 
New  Jersey,  and  in  force,  entitled  *An  act  to  provide  for  the  recovery  of  dam- 
ages in  cases  where  the  death  of  a  person  is  caused  by  a  wrongful  act,  neglect 
or  default,'  the  same  being  an  act  of  the  Seventy-Second  Legislature  of  the 
state  of  New  Jersey,  and  that  this  action  is  brought  pursuant  to  the  provi- 
sions and  in  accordance  with  the  rights  granted  to  the  plaintiff  by  virtue  of 
the  said  statute  of  the  said  state  of  New  Jersey." 

The  demurrer  only  challenges  the  sufficiency  of  such  allegation.  It 
will  be  seen : 

'That  this  action  Is  brought  pursuant  to  the  provisions  and  In  accordance 
with  the  rights  granted  to  the  plaintiff  by  virtue  of  said  statute  of  the  state 
of  New  Jersey." 

But  there  is  no  allegation  showing  what  the  provisions  of  such  stat- 
ute are,  or  that  it  is  similar  to  our  statute.  Indeed,  there  is  nothing  al- 
leged which  indicates  that  the  statute  relates  to  actions  for  negligence, 
save  the  title  of  the  act,  which  is : 

"An  act  to  provide  for  the  recovery  of  damages  In  cases  where  the  death 
of  a  penon  is  caused  by  a  wrongful  act,  neglect  or  default" 

But  whether  such  title  is  part  of  the  statute  under  the  laws  of  New 
Jersey  does  not  appear.  Where  a  right  of  action  for  negligence  de- 
pends upon  a  statute  of  a  foreign  state,  it  can  only  be  maintained  in 
the  courts  of  tliis  state  upon  proof  that  the  statute  of  the  state  in  which 
the  injury  occurred  gives  the  right  of  action  and  is  similar  to  our  own. 
Wooden  v.  Western  New  York  &  Pennsylvania  R.  R.  Co.,  126  N.  Y. 
10,  26  N.  E.  1060,  13  L.  R.  A.  458,  22  Am.  St.  Rep.  803.  In  order 
to  entitle  a  plaintiff  to  make  proof  of  such  facts,  it  is  necessary  that 
they  should  be  alleged.  In  the  case  at  bar  it  is  nowhere  alleged  in  the 
complaint  that  the  statute  of  New  Jersey  referred  to  gives  the  plain- 
tiff a  right  of  action  as  for  the  negligence  of  the  defendant  which  re- 
sulted in  an  accident  in  that  state,  or  that  .the  facts  constituting  the 
alleged  negligence  set  forth  in  the  complaint  are  actionable  in  the  state 
of  New  Jersey. 

It  seems  to  be  well  settled  that  the  mere  statement  in  a  complaint 
that  a  statute  of  a  foreign  state  exists,  giving  its  title  and  date  of  pass- 
age, is  not  a  sufficient  allegation  to  constitute  a  cause  of  action  en- 
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forceable  in  the  courts  of  this  state.  In  the  case  of  Rothschild  v.  Rio 
Grande  Western  R.  R.  Co.,  69  Hun,  454,  13  N.  Y.  Supp.  361,  it  is 
said  in  the  opinion : 

"The  demurrer  is  upon  the  grounds  that  the  laws  of  Colorado  and  Utah  are 
facts  which  must  be  pleaded,  and  that  the  bare  allegation  that  under  these 
laws  the  liabilities  of  the  consolidating  companies  became  attached  to  the  de- 
fendant and  enforceable  against  it  is  insufficient  to  constitute  a  cause  of  action. 
We  think  the  demurrer  was  well  founded.  The  allegation  is  not  a  statement 
of  fact,  but  of  a  legal  conclusion  from  undisclosed  facts.  It  is,  in  effect* 
saying  that  under  foreign  laws,  of  which  we  know  nothing,  one  person  has 
become  liable  for  another  person's  debts,  and  it  differs  in  no  substantial 
particular  from  an  allegation,  which  has  always  been  treated  as  a  mere  con- 
clusion, that  the  defendant  is  indebted  to  the  plaintiff.  It  is.  clear  that  the 
foreign  law  should  have  been  pleaded.  The  law  of  a  foreign  state  is  a  fact 
to  be  alleged  and  proved  like  any  other  fact.  It  is  not  necessary  to  plead 
the  evidence  of  the  fact,  whether  such  evidence  be  embodied  in  the  statutes 
of  the  foreign  state  or  in  the  decisions  of  its  conrts.  But  the  fact  that  a 
given  proposition  is  the  law  must  be  stated,  if  such  fact  is  essential  to  a  re- 
covery." 

In  the  case  of  Barnes  v.  Wheaton,  80  Hun,  8,  29  N.  Y.  Supp.  830, 
the  court  said : 

"A  right  of  action  against  a  stockholder  for  the  debts  of  a  corporation  does 
not  exist  at  common  law,  and  a  statute  whi(±i  imposes  upon  the  stockholder 
personal  liability  for  the  corporate  debts,  as  it  is  in  derogation  of  the  com- 
mon law,  must  be  strictly  construed,  and  cannot  be  extended  beyond  its  literal 
terms.  Chase  v.  Lord,  77  N.  Y.  1.  A  party  seeking  to  maintain  an  action 
under  a  statute  must  state  every  fact  requisite  to  a  cause  of  action  arising 
under  it" 

Many  other  cases  to  the  same  effect,  decided  by  the  courts  of  this 
and  other  states,  might  be  cited  in  support  of  appellant's  contention. 
But  the  citation  of  authority  would  seem  to  be  unnecessary.  It  is  in- 
cumbent upon  the  plaintiff  to  prove  that  the  New  Jersey  statute,  un- 
der which  he  alleges  this  action  was  brought,  contains  such  provisions 
as  will  authorize  the  maintenance  of  this  action  in  the  courts  of  this 
state,  notwithstanding  the  negligence  of  which  he  complains  occurred 
in  the  state  of  New  Jersey.  It  is  also  necessary  for  him  to  prove  that 
under  such  statute  the  administrator  is  entitled  to  recover  the  damages 
sustained.  In  order  to  make  such  proof,  it  is  necessary  that  the  com- 
plaint should  contain  appropriate  allegations  of  such  fact.  It  wholly 
fails  to  contain  such  allegations,  or  any  allegation  to  the  effect  that  the 
damages  resulting  from  the  negligence  alleged  in  the  complaint  are  re- 
coverable under  the  New  Jersey  statute. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead  over 
within  20  days,  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal. 

I  Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sustain- 
ed, with  costs,  with  leave  to  respondent  to  plead  over  within  20  days» 
upon  payment  of  the  costs  of  the  demurrer  and  of  this  appeal.  All 
concur. 
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KIMBALL  V.  O'DELL  &  EDDT  00. 

(Supreme  Coart»  Appellate  Division,  Fourth  Department    March  8,  1009.) 

BfASTBB  A.ND  Sbbvant  (§  278«)— IwjUBT  TO  Ehflot£— Nbolioxngs— Eyideroe— 
SumciENtiT. 

Bridence  in  an  action  for  injuries  to  a  stationary  engineer  caused  by  a 
defective  pulley  held  insufficient  to  show  that  the  employer  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  8  958; 
Dec.  Dig.  §  278.*] 

Williams,  J.,  dissenting. 

Appeal  from  Trial  Term,  Eric  County. 

Action  by  Elmer  D.  Kimball  against  the  O'Dell  &  Eddy  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Clinton  B.  Gibbs,  for  appellant. 
Eugene  W.  Harrington,  for  respondent. 

KRUSE,  J.  The  judgment  from  which  the  appeal  is  taken  was  re- 
covered for  personal  injuries,  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  defendant.  The  plaintiff  was 
hurt  while  at  work  in  the  defendant's  mill,  where  it  manufactured 
blocks  for  shoe  lasts.  A  wooden  drive  wheel  or  pulley  burst,  and  a 
piece  struck  the  plaintiff,  breaking  his  leg.  The  governor  of  the  en- 
gine failed  to  work,  thus  permitting  the  engine  to  run  away  (as  the 
plaintiff  states  it) ;  its  speed  being  accelerated  to  such  an  extent  that 
the  pulley  burst.  The  power  which  operated  the  governor  was  trans- 
mitted by  a  belt  from  a  pulley  on  the  main  shaft  of  the  engine  up  to 
another  pulley  connecting  the  bevel  gears  of  the  governor.  There 
was  no  defect  in  the  governor;  but  it  is  claimed  that  the  set  screw 
which  held  the  pulley  on  the  main  shaft  became  loose,  so  that  the 
shaft  revolved  without  turning  the  pulley,  thus  failing  to  operate  the 
govemipr.  The  plaintiff  ran  the  engine,  and  it  is  contended  on  behalf 
of  the  defendant  that  he  himself  was  not  reasonably  careful  in  operat- 
ing it,  and  in  shutting  it  down  in  time  to  avoid  the  accident.  We  think 
that  question  was  one  of  fact,  and  that  the  finding  of  the  jury  that 
the  plaintiff  was  free  from  contributory  negligence  is  sustained  by  the 
evidence. 

The  serious  question  is  whether  the  negligence  of  the  defendant 
has  been  established.  As  regards  the  wheel  which  burst,  it  seems  to 
have  been  safe  to  run  at  a  normal  speed,  which  was  250  revolutions 
a  minute.  The  plaintiff's  own  expert  so  stated.  I  do  not  understand 
that  it  is  now  claimed  on  behalf  of  the  plaintiff  that  the  condition  of 
the  wheel  in  question  was  such  as  of  itself  to  afford  grounds  for  hold- 
ing the  defendant  liable.  It  is  contended,  however,  that  the  loose  set 
screw  was  the  primary  cause  of  the  accident,  and  that  the  defend- 
ant was  negligent  in  not  discovering  and  remedying  this  condition.    The 

*For  other  oases  lee  lame  topic  &  5  number  in  Dec.  &  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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difficulty  with  that  claim  is  that  the  evidence  fails  to  show  either  that 
the  set  screw  was  loose  or,  even  if  it  had  been,  that  its  looseness  could 
have  been  discovered  by  a  reasonable  inspection  before  the  accident. 
The  engine  was  a  10  horse  power  upright,  and  practically  new.  It 
had  only  been  used  eight  months.  It  is  not  contended  that  the  set 
screw  was  imperfect  or  defective,  and  there  is  no  evidence  that  there 
were  indications  of  the  set  screw  or  pulley  being  loose,  either  before 
or  after  the  accident.  It  appears  that  the  governor  suddenly  stopped, 
and  that  the  speed  of  the  engine  was  immediately  accelerated. 

The  plaintiff,  in  giving  his  account  of  the  accident,  stated  that  he 
started  the  engine  in  the  morning  as  usual;  that  he  oiled  up  at  half 
past  9,  stopped  for  lunch  at  noon,  and  started  again  at  1  o'clock ;  that 
the  engine  ran  all  right  up  to  3  or  4  o'clock;  that  he  shut  down  about 
|half  past  3,  oiled  the  engine,  going  all  over  it,  and  oiled  around  the 
governors ;  that  he  then  started  the  engine,  went  to  the  fire  box,  look- 
ed around  over  his  shoulder,  and  saw  that  the  belt  was  standing  still ; 
that  he  jumped  for  the  throttle;  that  the  engine  was  running  very 
fast,  "mighty  fast,"  as  he  states,  but  that  before  he  succeeded  in  stop- 
ping it  the  accident  occurred.  The  plaintiff  undertook  to  account  for 
the  accident  by  calling  an  expert.  The  expert  stated  that  if  the  set 
screw  became  loose  the  engine  would  run  away,  because  the  governor 
would  be  entirely  inoperative.  But  he  further  stated  that  he  reached 
the  conclusion,  from  the  fact  that  the  belt  was  standing  still,  either 
that  the  belt  was  slipping  on  the  lower  pulley  from  some  cause,  or  that 
the  set  screw  was  out  of  the  pulley  and  let  the  pulley  stand  still  on 
the  engine  shaft ;  that  it  must  be  one  of  the  two  things ;  that  a  great 
many  things  would  cause  a  belt  to  slip,  among  others,  getting  oil  or 
grease  upon  it ;  that  when  a  belt  commences  to  slip  it  goes  very  quick- 
ly; that  it  would  not  be  a  condition  that  could  readily  be  foreseen, 
and  it  happened  frequently  almost  instantly.  During  the  course  of 
the  examination  the  defendant's  counsel  objected  to  the  assumption 
that  the  set  screw  was  loose,  upon  the  ground  that  there  was  no  such 
evidence,  whereupon  plaintiff's  counsel  stated  that  it  would  be  sup- 
plied ;  but  it  was  not  supplied. 

We  think  the  evidence  fails  to  establish  negligence  agamst  the  de- 
fendant, and  the  judgment  and  order  appealed  from  should  therefore 
be  reversed,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur, except  WILLIAMS,  J.,  who  dissents. 


HUGHES  T.  HARBOR  &  SUBURBAN  BUILDING  &  SAVINGS  ASS'N  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  OoNTBAOTS  (§  198*)— Building  Contracts— Pebfobmance. 

A  contractor,  required  to  repair  a  building  damaged  by  fire  by  patting 
in  new  roof  beams,  new  roof,  and  all  necessary  beam  filling,  and  by  remov- 
ing all  rubbish  belonging  to  the  roof,  was  not  required  to  remove  loose 
bricks  in  the  wall,  but  was  only  bound,  as  far  as  the  walls  were  concerned, 
to  take  the  partly  burned  beams  out,  replacing  them  with  new  ones  and 

*For  other  oases  see  same  topic  A  8  nvmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 

Digitized  by  VjOOQIC 


Sup.  Ct.)      HUOHB8  y.  HARBOR  A  SUBURBAN  BLDO.  A  SAV.  ASS'N.        321 

filling  up  the  walls  where  the  ends  of  the  beams  rested ;  the  robbish  be- 
longing to  the  roof  not  including  any  part  of  the  walls  ci  the  building. 
[Bd.  Note.«-For  other  cases,  see  Ccmtracts,  Dec.  Dig.  8  198.*] 

2.  Neouoencs  (I  86*)— Cask  of  Buildings. 

One  in  possession  and  control  of  tall  buildings,  beneath  whidi  pedes- 
trians walk  must  exercise  care  commensurate  with  the  danger  to  prevent 
the  fall  of  articles  on  passers-by. 

[Ed.  NotOr— For  other  cases,  see  Negligence,  Cent  Dig.  8  54 ;  Dec.  Dig.  § 
35.*] 

t.  Neougkncb  a  121*)— Qabb  of  BmLDtUGS— Res  Ipsa  LoQurniB. 

Proof  that  a  brick  fell  from  the  wall  of  a  tall  building,  damaged  by  fire, 
injuring  a  pedestrian  on  the  sidewalk,  was  proof  of  the  n^ligence  of  the 
owner,  within  the  rule  of  "res  ipsa  loquitur,"  requiring  the  owner  to  de- 
feat a  recovery,  to  explain  the  cause  of  the  accident  and  show  his  free- 
dom from  negligence. 

[Ed.  Note.— For  other  cases^  see  Negligence,  Cent  Dig.  H  218,  225;  Dec. 
Dilr.  8  121.*] 

4  NEauoxncB  (§  61*)— Oabb  of  Buildinos— OonxmBBSNT  Nxoligbnob. 

An  owner  of  a  tall  building,  so  damaged  by  fhre  as  to  loosen  the  bricks 
at  the  top  of  the  wall,  who  employed  a  contractor  to  put  a  roof  on  the 
building  and  to  set  new  roof  beams  in  the  wall,  must  take  precautions  to 
protect  pedestrians  using  the  street  from  injuries  by  falling  brick,  and  he 
cannot  relieve  himself  from  liability  because  of  the  negligence  of  some 
one  else^  for  whom  he  was  not  responsible,  concurrent  with  his  own  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  |  75;  Dec  Dig.  | 
6L*1 

5k  Nbglioenok  (8  50*)— Gabb  of  Buildings. 

A  contractor,  employed  to  put  a  roof  on  a  tall  building  so  damaged  by 
fire  as  to  loosen  the  bricks  at  the  top  of  the  wall,  must  exercise  ordinary 
care  and  take  precautions  to  protect  pedestrians  on  the  sidewalk  from  In- 
juries by  falling  brick,  though  his  employes  doing  the  work  are  not  care- 


[Ed.  Note. — ^For  other  cases,  see  Negligence,  Dea  Dig.  8  50.*] 

^  Neolioenoe  (8  138*)— Dangebous  Buildings— Actions— Instbuotions. 

Where^  in  an  action  against  the  owner  of  a  building  damaged  by  fire 
and  the  contractor  employed  to  put  on  a  new  roof,  for  injuries  to  a 
pedestrian  struck  by  a  falling  brick  the  court  charged  that  the  duty  imposed 
by  Building  Code,  S  80,  requiring  the  owner  or  contractor  repairing  build- 
ings to  make  a  shed  over  the  sidewalk  in  front  of  the  premises  and  there- 
by protect  pedestrians,  was  the  same  as  the  duty  imposed  at  common  law> 
and  left  it  for  the  Jury  to  determine  whether  the  owner  and  contractor 
ought  to  have  known  that  the  situation  presented  danger  to  pedestrians, 
and,  if  so,  what  means  should  have  been  employed  to  protect  them,  the 
question  of  the  proper  construction  of -the  section  did  not  arise. 
[Bd.  Note.— For  other  cases,  see  Negligence,  Dec  Dig.  8  139.*] 

T.  Nequgsitob  (1 136*)  — Dangebous  Bxtildings  —  Case  Bequibed— Question 

FOB  JUBT. 

Where  the  brick  wall  of  a  building  damaged  by  fire  is  in  a  dangerous 
condition  because  of  the  liability  of  materials  to  fall  from  it,  the  owner, 
who  knows  the  facts  or  in  the  exercise  of  reasonable  care  should  know 
them,  must  protect  pedestrians,  and  cannot  complain  because  the  court 
left  it  to  the  Jury  to  say  what  he  should  do  to  protect  them. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Dec  Dig.  I  188.*] 

^  Nbgligbnob  (§  55*)— Dangebous  Building— Cabe  BEgmsBD. 

A  contractor,  employed  to  repair  a  building  damaged  by  fire,  is  alone  re- 
SDonslble  for  an  injury  to  a  pedestrian,  struck  by  a  brick  falling  from  the 

^or  otho'  oasM  ae*  aam*  topio  A  S  numbsb  in  Dec.  A  Am.  DisB<  1907  to  daU.  A  Rep'r  IndezM 
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bhildln^,  where  the  wall  thereof  wafi  not  left  in  a  dangerous  condition,  or 
where  the  brick  fell  solely  because  of  his  negligence. 

[Ed.  Note.^For  other  cases,  see  Neglig^ce,  Cent  Dig.  |  68;  Dec  Dig. 
8  55.*] 

9.  Negligence  (8  54*)— Dangerous  Building— Care  Required. 

A  wall  of  a  building  was  left  in  an  unsafe  condition  after  a  fire,  because 
of  the  liability  of  bricks  therein  to  become  dislodged  and  fall  to  the  street 
The  owner  contracted  for  repairs  without  taking  any  precautions  to  pro- 
tect pedestrians.  The  contractor,  knowing  the  condition  of  the  wall,  un- 
dertook to  do  the  work,  inyolving  danger,  without  taking  measures  to 
guard  against  it  Held,  that  both  were  guilty  of  breaching  an  afflrmatiTe 
duty  to  guard  against  a  danger  which  a  prudent  man  would  have  antici- 
pated, and  both  were  liable  for  injuries  to  a  pedestrian,. struck  by  a  fall- 
ing brick. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Dec.  Dig.  §  54*] 

10.  Damages  (§  182*)— Personal  Injuries— Excessive  Damages. 

A  man,  29  years  of  age,  suffered  a  compound,  comminuted,  depressed 
fracture  of  the  skull.  Broken  pieces  of  the  bone  were  removed,  leaving 
an  opening  in  the  skull.  The  dura  mater  was  punctured.  He  suffered 
from  progressive  traumatic  epilepsy  as  the  result  of  the  injuries.  He  was 
a  graduate  of  an  academy,  and  was  employed  as  private  secretary  to  a 
member  of  a  firm  of  brokers,  who  compiled  data  and  made  estimates  of 
the  value  of  railroad  properties.  He  had  nearly  qualified  to  be  iicensed 
as  a  public  accountant,  and  was  receiving  a  salary  of  $1,800  a  year  and 
a  bonus.  Held,  that  a  verdict  for  $40,000  was  not  excessive ;  the  Jury  be- 
ing entitled  to  consider  the  man's  prospects,  and  not  being  confined  to  the 
diminution  of  his  earning  power. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  8  374;  Dec  Dig.  I 
132.*J 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  P.  Hughes  against  the  Harbor  &  Suburban  Build- 
ing &  Savings  Association  and  another.  From  a  judgment  for  plain- 
tiff, and  from  orders  denying  motions  for  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Alexander  S.  Bacon,  for  appellant  Harbor  &  Suburban  Building  & 
Savings  Ass'n. 

Edward  P.  Mowton,  for  appellant  John  C.  Gabler  Co. 

Frederick  B.  Campbell  (Henry  S.  Curtis,  on  the  brief),  for  re- 
spondent. 

,  MILLER,  J.  On  the  morning  of  September  28,  1907,  as  the  plain- 
tiff,  on  his  way  to  his  office,  was  passing  along  Montague  street,  in  the 
borough  of  Brooklyn,  in  front  of  the  Arlington  Apartment  House,  a 
brick,  falling  from  the  top  of  said  building,  a  distance  of  100  feet, 
struck  him  on  the  head,  and  inflicted  injuries  for  which  a  jury  has 
awarded  him  the  sum  of  $40,000.  The  judgment  is  against  both  de- 
fendants, the  owner  and  a  contractor  engaged  at  the  time  in  putting 
on  a  new  roof ;  and  both  appeal,  each  asserting  that  there  is  no  evi-^ 
dence  of  negligence  against  it,  and  that  errors  were  committed  by  the 
trial  judge. 

•Pot  oUier  casefe  see  aame  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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The  evidence  discloses  that  a  fire  had  occurred  on  the  9th  of  Sep- 
tember, which  had  partly  consumed  the  woodwork  of  the  three  upper 
stories  and  the  roof,  and  had  wholly  burned  a  wooden  tower,  as  it  is 
called,  built  on  the  brick  wall  above  the  tenth  floor,  on  a  comer  of  the 
building  next  to  the  street.  The  supports  of  the  metal  roof  cornice 
in  front  of  the  building  were  at  least  partly  burned,  and  the  seams 
of  the  metal  work  were  so  affecte^  by  the  heat  that  a  part  fell  into 
the  street  and  the  rest  remained  hanging.  There  is  evidence  tending 
to  show  that  the  mortar  on  the  top  of  the  brick  wall  had  so  been 
damaged  as  to  require  the  relaying  of  some  2,000  bricks,  and  that,  at 
the  extreme  top,  there  were  a  number  of  bricks,  a  part  of  the  wall,  so 
loose  that  they  could  be  picked  out  by  hand.  While  that  evidence  is 
challenged  by  the  defendant  owner,  it  is  supported  by  the  reasonable 
inference  of  the  effect  of  the  fire,  and  fully  justifies  the  conclusion  that 
that  was  the  condition.  No  claim  is  made  that  the  loose  bricks  were  tak- 
en out  of  the  wall,  or  that  any  provision  was  made  to  repair  or  change 
its  condition,  from  the  time  of  the  fire  to  the  time  of  the  accident.  Pend- 
ing the  arrangements  preliminary  to  making  general  repairs,  it  was 
necessary  to  put  a  roof  on  the  building  to  protect  it  from  the  elements, 
and  the  defendant  owner  made  a  contract  with  the  other  defendant 
to  do  that.  That  contract  did  not  require  or  contemplate  any  repair 
or  change  of  the  wall  as  it  existed  when  the  contract  was  made.  The 
contractor  was  to  put  in  new  roof  beams,  a  new  roof,  etc.,  and  to 
"do  all  necessary  beam  filling  and  remove  all  rubbish,  which  belong 
to  the  roof,  from  the  premises."     (Italics  are  mine.) 

While  some  claim  is  now  made  that  that  required  the  removal  of 
the  loose  bricks  in  the  wall,  if  there  were  any,  it  is  plain  that  the  par- 
ties did  not  so  understand.  Indeed,  the  defendant  owner  says  that 
there  were  none;  and  rubbish  belonging  to  the  roof  does  not  include 
any  part  of  the  walls  of  the  building.  The  roof  beams  were  set  into 
holes  four  inches  deep  on  the  inside  and  two  feet  below  the  top  of 
the  walls.  All  the  contractor  had  to  do  to  the  walls  was  to  take  the 
partly  burned  beams  out,  replace  them  with  new,  and,  if  necessary, 
fill  up  the  holes  where  the  ends  of  the  beams  rested.  The  said  con- 
tractor began  work  on  the  24th  of  September,  and  at  the  time  of 
the  accident  some  of  his  men  were  at  work  on  the  roof  at  or  near 
the  place  from  which  the  brick  fell.  A  derrick  had  been  rigged  up 
for  hoisting  material  from  the  street;  but  it  does  not  appear  that  it 
was  in  use  at  the  time  of  the  accident.  The  day  before  the  accident 
a  brick  was  observed  by  people  in  the  street  to  fall  from  the  building 
upon  the  walk  and  break  in  pieces;  and  the  street  sweeper  testified 
that  for  several  successive  days  immediately  preceding  the  accident 
he  had  swept  from  the  sidewalk  in  front  of  the  building  pieces  of  brick 
and  mortar.  No  shed  was  erected  over  the  sidewalk,  and  there  was 
no  barrier,  sign,  or  watchman  to  give  warning.  The  defendant  own- 
er was  in  possession  and  control  of  the  building  and  had  a  watchman 
on  the  ground.  No  work  was  being  done  at  the  time  of  the  i^ccident^ 
except  as  hereinbefore  stated. 

It  cannot  be  doubted  that  the  owner  of  this  building  should  have 
ascertained  the  condition  of  the  walls  as  soon  as  possible  after  the 
fire.    The  defendant  contractor  had  actual  knowledge  of  their  condi- 
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tion,  as  its  president  testified  to  it.  Those  in  possession  and  control 
of  tall  buildings,  beneath  which  pedestrians  have  to  walk,  should  ex- 
ercise care  commensurate  with  the  danger.  The  cases  of  objects  fail- 
ing on  pedestrians  in  public  streets  are  the  common  ones  for  the  ap- 
plication of  the  rule  of  "res  ipsa  loquitur."  Mullen  v.  St.  John,  67 
N.  Y.  667,  16  Am.  Rep.  630.  The  falling  of  the  brick  called  for  an 
explanation  from  the  owner  in  possession  and  control.  He  attempted 
to  meet  that  burden  by  shifting  the  responsibility  on  the  so-called 
independent  contractor,  and  now  seeks  to  have  the  inference  drawn 
that  the  brick  was  dislodged  by  the  carelessness  of  workmen  for  whom 
said  defendant  owner  was  not  responsible.  The  defendant  contractor 
attempted  to  shield  itself  from  responsibility  by  showing  that  the  top 
of  the  wall  was  in  such  an  unsafe  condition  that  a  bnck  was  liable 
to  fall  from  it  at  any  moment,  and  that  it  had  nothing  to  do  with  the 
wall ;  and  it  contends  that  no  inference  can  be  drawn  from  the  fact 
that  its  men  were  at  work  on  the  roof  in  close  proximity  to  the  walL 

I  think  the  reasonable  inference  is  that  the  brick  was  in  some  way 
dislodged  by  the  men  at  work  on  the  roof ;  and,  for  the  purposes  of 
this  case,  it  seems  to  me  immaterial  whether  the  immediate  act  of  such 
workmen  was  negligent  or  not.  The  defendant  owner  employed  a  con- 
tractor to  put  a  roof  on  the  building  and  to  set  the  roof  beams  in  a 
wall  which  had  been  damaged  by  fire,  without  making  any  provision 
to  repair,  or  insure  the  safety  of,  the  wall,  or  to  protect  pedestrians  on 
the  street.  A  reasonably  prudent  man  would  have  apprehended  that 
the  doing  of  that  work  might  dislodge  some  of  the  loose  bricks  and 
cause  them  to  faU  into  the  street.  It  may  be  a  matter  of  speculation 
whether  the  immediate  act  which  caused  the  brick  to  fall  was  careless ; 
but  the  plaintiff  is  not  to  be  turned  out  of  court  for  that.  The  de- 
fendant owner  was  negligent  for  not  repairing  the  wall  or  taking  any 
measures  to  protect  the  public,  and  it  cannot  free  itself  from  the  con- 
sequences of  its  carelessness  because  the  negligence  of  some  one  else 
for  whom  it  was  not  responsible  may  have  concurred  with  its  own. 
It  could  not  discharge  its  duty  to  protect  the  public  from  this  danger- 
ous wall  by  letting  a  contract,  not  to  repair  the  wall,  but  to  make  it 
more  dangerous.  The  defendant  contractor  is  in  no  better  case.  It 
undertook  to  construct  this  roof  and  to  set  roof  beams  into  a  wall 
which,  it  knew,  was  in  an  unsafe  condition.  If  its  men  were  care- 
less, of  course,  it  is  liable;  and,  even  though  they  were  not  careless, 
the  jury  might  well  say  that  a  man  undertaking  to  set  roof  beams 
into,  and  construct  a  roof  against,  an  unsafe  wall  100  feet  above  the 
sidewalk,  should,  in  the  exercise  of  ordinary  care,  take  some  precau- 
tions to  protect  pedestrians  from  the  danger  of  falling  bricks.  The 
jury  have  said  that  both  were  careless,  and  I  think  that  both  were  cul- 
pably careless. 

One  of  the  cases  relied  upon  by  the  defendant  owner  is  the  case  of 
Wolf  v.  American  Tract  Society,  164  N.  Y.  30,  68  N.  E.  31,  51  L. 
R.  A.  241.  In  that  case  the  plaintiff  was  injured  by  a  brick  falling 
from  a  building  in  the  course  of  construction,  upon  which  19  different 
contractors  were  employed,  and  there  was  no  proof  as  to  who  set  the 
brick  in  motion.  The  plaintiff  sought  to  hold  in  the  Court  of  Ap- 
peals a  judgment  against  the  general  contractors,  but  did  not  appeal 
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from  a  judgment  dismissing  the  complaint  as  against  the  owner.  Had 
the  respondent  in  that  case  been  the  owner,  who  had  undertaken, 
through  the  instrumentality  of  19  different  contractors,  to  construct 
that  building,  an  entirely  different  question  respecting  his  affirmative 
duty  to  protect  pedestrians  would  nave  been  presented ;  and  I  ap- 
prehend that  the  case  would  have  been  decided  the  other  way.  It  will 
be  seen,  from  the  two  opinions  in  that  case,  that  the  point  of  dif- 
ference was  whether  the  duty  of  the  owner  to  protect  the  public  de- 
volved on  the  general  contractor. 

I  am  unable  to  perceive  how  the  doctrine  that  one  is  not  liable  for 
the  n^ligence  of  an  independent  contractor  has  anything  to  do  with 
this  case.  The  defendant  owner  has  not  been  made  liable  for  the 
negligence  of  the  contractor,  but  for  his  omission  to  discharge  an 
affirmative  duty  to  the  public.  If  it  had  employed  a  contractor  to 
repair  and  make  safe  this  wall,  and  in  the  prosecution  of  that  work 
a  brick  had  been  dislodged,  the  doctrine  contended  for  might  be  ap- 
plicable, although  I  am  not  now  prepared  to  say  that,  even  in  that  case, 
the  affirmative  duty  of  the  owner  to  pedestrians  in  the  street  could 
be  delegated.  None  of  the  cases  cited  by  the  appellant  involve  that 
question.  It  is  sufficient  for  the  purposes  of  this  case  that  the  owner 
never  contracted  with  any  one  to  remove  the  loose  bricks  from  this 
wall,  to  r^ir  it,  or  to  make  it  safe,  but,  in  place  of  that,  contracted 
for  tbt  doing  of  work  which  was  bound  to  increase  the  danger. 

Section  80  of  the  Building  Code  was  admitted  in  evidence.  It  pro- 
vides that: 

''Whenever  bidldlngB  shall  be  erected  or  increased  to  over  sizty-fiye  feet  in 
beight,  upon  or  along  any  street,  the  owner,  builder  or  contractor  constructing 
or  rewiring  such  bundings,  shaU  have  erected  and  maintained  during  such 
coDstruction  or  repair,  a  shed  over  the  sidewalk  in  front  of  said  premises, 
extending  from  building  line  to  curb,  tiie  same  to  be  properly,  strongly  and 
tightly  eoDstructed,  so  as  to  protect  pedestrians  and  others  using  such  streets." 

It  is  difficult  to  see  why  the  section  does  not  apply.  The  building 
was  100  feet  hi^h,  and  was  certainly  being  repaired  within  the  mean- 
ing of  said  section.  However,  the  learned  trial  judge  instructed  the 
jury  respecting  the  duty  imposed  by  said  section  precisely  the  same 
as  he  instructed  them  respecting  the  duty  at  common  law;  in  other 
words,  he  left  it  for  the  jury  to  say  whether  the  defendants  ought  to 
have  known  that  the  situation  presented  danger  to  pedestrians  on  the 
street,  and,  if  so,  what  means  should  have  been  employed  to  protect 
them.  Any  d|iscussion,  therefore,  of  the  construction,  force,  or  effect 
of  said  section  seems  to  be  aside  the  questions  arising  on  this  record. 

Many  criticisms  are  made  by  the  appellant  owner  of  tfie  charge  of 
the  judge  and  of  the  theory  upon  which  the  case  was  tried.  There 
were  distinct  grounds  upon  which  the  defendants  might  have  been 
held  liable  jointly,  or  one  of  them  separately.  There  was  a  dispute 
whether  the  wall  was  left  in  a  dangerous  condition  after  the  fire,  and 
as  to  what  extent  the  work  actually  done  by  the  Gabler  Company's  men 
involved  the  wall.  It  is  not  easy  to  present  such  issues  to  a  jury  with- 
out confusing  them.  But  I  think  that  was  done  in  this  case.  The 
learned  trial  judge  charged  the  jury  in  substance:    (1)  That  if  the 
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wall  was  left  in  an  unsafe  and  dangerous  condition,  so  that  material 
was  apt  to  fall  and  was  in  fact  falling  from  it,  the  owner,  if  it  knew 
it,  or  in  the  exercise  of  reasonable  care  should  have  known  it,  was 
called,  upon  to  protect  pedestrians ;  and  he  left  it  to  the  jury  to  say 
what  it  should  have  done  to  that  end — ^i.  e.,  whether  it  should  have 
put  up  a  shed,  a  barrier,  or  sign,  or  have  done  something  to  protect 
or  warn  pedestrians.  (2)  That  if  the  wall  was  not  left  in  a  dangerous 
condition,  or  if  the  brick  fell  solely  because  of  the  negligence  or  care- 
lessness of  the  Gabler  Company's  men,  that  defendant  alone,  and  not 
the  owner,  was  liable  for  the  accident.  (3)  That,  if  the  work  called 
for  by  the  Gabler  contract  was  intrinsically  dangerous,  and  could  not 
be  done  without  material  falling  on  people,  no  matter  how  much  care 
was  used,  and  the  contractor  and  the  owner  both  knew  that,  it  was  for 
the  jury  to  say  whether  both  were  not  negligent  for  not  taking  some 
means  to  protect  or  warn  passers-by. 

The  difficulty  with  the  last  proposition  is  that  it  was  too  favorable  to 
the  defendants.  The  question  whether  the  work  was  intrinsically  dan- 
gerous was  not  in  the  case,  and  for  the  purposes  of  this  appeal  it  may 
be  assumed  that  the  work  was  not  intrinsically  dangerous.  The  ver- 
dict shows  conclusively  that  the  jury  found  that  the  wall  was  left  in 
an  unsafe  condition  after  the  fire,  and  that  there  were  loose  bricks  in 
it,  liable  to  be  dislodged.  The  case  of  the  owner,  then,  is  that  it  let 
a  contract  for  the  putting  of  roof  beams  into,  and  the  construction  of 
a  roof  against,  that  kind  of  a  wall  without  taking  any  measures  to  make 
it  safe,  or  to  protect  passers-by.  The  case  of  the  contractor  is  that, 
knowing  the  condition  of  the  wall,  it  undertook  to  do  work  involving 
danger,  which  it  took  no  measures  to  guard  against.  It  is  the  case 
of  danger  for  which  both  were  partly  responsible,  in  respect  of  which 
each  separately  owed  an  affirmative  duty,  which  neither  discharged. 
It  is  not  a  case  of  intrinsic  danger  of  work  contracted  to  be  done,  but 
of  a  danger  which  a  prudent  man  would  have  anticipated  and  guarded 
against,  and  in  respect  of  which  there  was  no  contract.  In  this  view 
of  the  case  it  is  not  necessary  to  scrutinize  the  charge  for  technical 
inaccuracies  of  expression  too  favorable  to  the-  defendants. 

At  the  time  of  the  accident  the  plaintiff  was  a  young  man,  29  years 
of  age,  but  recently  married.  He  was  a  graduate  of  Phillips  Exeter 
Academy  and  was  employed  as  private  secretary  to  a  member  of  a 
firm  of  brokers  who  compiled  data  and  made  estimates  of  the  value 
of  railroad  properties.  He  had  nearly  qualified  to  be  licensed  as  a 
public  accountant.  He  was  receiving  a  salary  of  $1,800  a  year  and  a 
bonus  at  Christmas.  He  suffered  a  compound,  comminuted,  depressed 
fracture  of  the  skull.  Broken  pieces  of  bone  were  removed,  leaving 
a  hole  or  opening  in  the  skull  of  2V^  by  2%  inches.  The  surgeon  who 
attended  him  testified  that  the  dura  mater  was  punctured,  but  that 
there  was  no  visible  injury  to  the  pia  mater.  There  was  sufficient  evi- 
dence to  justify  the  jury  in  finding  that  he  is  now  suffering  from 
progressive  traumatic  epilepsy  as  the  result  of  his  injuries.  While 
$40,000  would  be  too  much,  based  solely  upon  earning  power  of  $1,- 
800,  the  jury  were  entitled  to  consider  the  prospects  of  this  youn^  man, 
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and,  in  awarding  him  damages  for  ah  injury  which  has  evidently  ruin- 
ed his  life,  they  were  not  confined  to  the  diminution  of  his  earning 
power. 
The  judgment  should  be  affirmed.    All  concur. 


CHIAVAROLI  V.  UNION  BAG  &  PAP^E  (X). 
(Supreme  Ck>nrt,  Appellate  Division,  Third  Department    Mardi  10,  1909.) 

L  MaSTEB  AND  SEBVANT  (8  lie*)  —  INJTJBIEB  TO  SeBVANT  —  SCAFFOLDS^SUFFI- 
CIENT  MaTEBIAIt-DuTT  TO  FOBNISH. 

A  master  is  bound  to  f  utnish  proper  and  sufficient  material  to  construct 
a  scaffold,  though  he  is  not  liable  at  common  law  for  the  manner  of  Its 
construction,  if  constructed  by  a  servant  according  to  his  own  Judgment 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  ft  297; 
Dec  Dig.  §  116.»] 

2,  Masteb  and  Sebvant  (ft  116*)— Injubies  to  SfcBVANT— Defbctivb  Scaffold 
— Negligenoe. 

Defendant  provided  certain  Jacks  to  be  used  in  constructing  a  scaffold, 
the  braces  of  which  were  intended  to  be  held  in  place  by  thumbscrew 
pressure.  The  Jacks  were  not  intended  for  heavy  work,  and  while  they 
were  supporting  a  load  of  nearly  a  ton  the  scaffold  collapsed  and  plain- 
tiff was  injured.  The  Jacks  did  not  break;  but  one  of  them  slipped  out 
from  under  its  load,  because  the  thumbscrew  pressure  was  insufficient  to 
hold  the  braces  attached  to  the  Jacks,  which  were  not  placed  in  a  vertical 
position.  Held,  that  the  Jacks  were  unsuitable  for  the  construction  of  the 
scaffold,  and  that  defendant  was  negligent  In  furnishing  them  for  that  pur- 
pose. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  207; 
Dec  Dig.  S  116.*] 

8.  Mastbb  and  Sebvant  (§  201*)— Tnjubies  to  Sebvani>— Fellow  Sebvants. 

Where  a  master  negligently  permits  an  unsafe  Implement  or  appliance 
to  be  used,  it  Is  no  defense  to  an  action  for  injuries  to  a  servant  resulting 
therefrom  that  a  fellow  servant  used  the  appliances  unsklllfully  or  im- 
properly; concurring  negligence  of  a  fellow  servant  being  no  excuse  for 
the  master's  negligence. 

[Ed.  Note, — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §|  518- 
623;DecDlg.  f  201.*] 

4.  Masteb  and  Sebvant  (§  270*)— Injubikjb  to  Sebvant— Evidence. 

In  an  action  for  injuries  to  a  servant,  caused  by  the  collapse  of  a  scaf- 
fold constructed  on  Jacks,  evidence  that  thumbscrews  used  to  tighten  the 
Jacks  to  the  connecting  timbers  gradually  loosened  and  failed  in  their  pur- 
pose was  admissible. 

[Ed.  Note.-— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  920- 
923 ;  Dec  Dig.  §  270.*] 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Vincenzo  Chiavaroli  against  the  Union  Bag  &  Paper 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Arnold  &  Sherman  (J.  A.  Kellogg,  of  counsel),  for  appellant. 

King  &  Angell  (Edward  M.  Angell,  of  counsel),  for  respondent 

*Por  othM  caMS  m«  Bam*  topic  A  |  numbbb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexea 
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COCHRANE,  J.  The  plaintiff,  an  employe  of  the  defendant,  was 
injured  by  the  collapse  of  a  scaffold,  and  brings  this  action  to  recover 
damages  because  of  the  alleged  negligence  of  tne  defendant.  His  com- 
plaint was  dismissed  at  the  trial  on  the  ground  that  he  had  established 
no  negligence  on  the  part  of  defendant. 

The  scaffold  stood  oti  a  floor  of  a  building  which  defendant  was  con- 
structing for  a  pulp  or  paper  mill.  The  top  of  the  scaffold  was  about 
seven  feet  from  such  floor  and  a  few  feet  underneath  the  rafters  of 
the  building.  The  purpose  of  the  scaffold  was  to  enable  the  workmen 
to  fasten  to  the  rafters  crossbeams  from  which  would  be  suspended 
-the  shafting  of  the  machinery  to  be  placed  in  the  mill.  The  floor  of 
the  scaffold  consisted  of  planks  16  feet  long,  resting  on  two  timbers 
13  feet  long,  one  at  each  end  of  the  planks.  Each  of  those  two  timbers 
was  supported  at  either  end  thereof  by  a  device  termed  in  mechanical 
nomenclature  a  "jack";  there  being,  therefore,  one  of  these  jacks  at 
each  corner  of  the  scaffold.  These  jacks  were  ready-made  and  portable 
contrivances  designed  to  act  as  supports  for  scaffolds  wherever  they 
could  be  utilized  for  that  purpose,  but  were  not  designed  to  support 
very  heavy  weights.  They  were  in  shape  like  a  capital  letter  "A" ; 
the  legs  thereof  approaching  each  other  at  the  top,  where  they  clamped 
the  connecting  timbers  above  mentioned,  which  they  supported,  and  on 
which  timbers  the  floor  of  the  scaffold  was  placed.  There  was  also 
a  brace  extending  from  each  jack  diagonally  upwards  to  such  con- 
necting timber  and  clamping  thereto.  These  clamps  were  tightened 
and  adjusted  by  means  of  thumbscrews.  The  scaffold  had  been  con- 
structed the  day  before  the  accident  by  carpenters  in  the  employment 
of  the  defendant.  Plaintiff  was  a  common  laborer,  and  had  nothing 
to  do  with  its  construction,  and  so  far  as  the  evidence  shows  was  un- 
aware of  its  insecurity.  At  the  time  of  the  accident  plaintiff  had  been 
directed  to  go  upon  the  scaffold  and  assist  in  fastening  said  beams  to 
the  rafters.  Such  beams  were  then  upon  the  scaffold,  and  there  were 
also  two  men  thereon,  and  various  materials.  The  jury  might  have 
found  from  the  evidence  that  the  jacks  were  at  that  time  supporting 
a  load  of  nearly  a  ton.  As  plaintiff  approached  the  scaffold  it  col- 
lapsed. One  of  the  witnesses  who  was  on  the  scaffold  when  it  fell 
testified  that  he  saw  the  clamp  which  connected  one  of  the  diagonal 
braces  with  the  timber  to  which  it  was  attached  sliding  along  the 
timber.  Evidently  the  thumbscrew  did  not  hold  the  clamp  with  suf- 
ficient firmness  to  the  timber  to  withstand  the  weight  on  the  jacks. 
It  also  appears  that  the  jacks  were  not  placed  vertically,  but  slanted 
outwardly  at  the  bottom.  Obviously  this  had  a  tendency  to  weaken 
the  scaffold  by  creating  a  greater  strain  on  the  thumbscrew  pressure. 

Independently  of  statutory  provisions,  a  prima  facie  case  of  n^- 
ligence  against  defendant  was  established.  At  common  law,  if  a  serv- 
ant constructed  a  platform  according  to  his  own  judgment,  the  master 
was  not  liable  for  the  manner  of  such  construction,  providing  he  had 
furnished  suitable  materials  therefor.  Kimmer  v.  Weber,  161  N.  Y. 
417,  45  N.  E.  860,  66  Am.  St.  Rep.  630.  The  duty,  however,  rested 
on  the  master  to  furnish  proper  and  safe  material  for  the  cdnstruction 
thereof.    Madden  v.  Hughes,  185  N.  Y.  466,  470,  78  N.  E.  167;  Richr 
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ards  ▼.  Hayes,  17  App.  Div.  422,  45  N.  Y.  Supp.  234.  The  plain- 
tiff produced  evidence  to  the  effect  that  these  jacks  were  not  suitable 
for  heavy  work,  such  as  that  to  which  they  were  being  applied,  and 
that  they  were  insufficient  to  sustain  in  safety  such  a  load  as  was 
superimposed  upon  them  at  the  time  of  the  accident.  From^  thir 
evidence  the  jury  might  have  found  that  the  defendant  failed  in  it? 
duty  toward  its  employes  in  providing  unsuitable,  weak,  and  insuf- 
ficient materials  or  instrumentalities  for  the  construction  of  the  scaf- 
fold. The  jacks  were  provided  by  the  defendant  for  use  in  the  con- 
struction of  this  scaffold.  There  is  no  question  but  what,  in  so  using 
them^  the  carpenters  who  constructed  the  scaffold  were  fulfilling  the 
purpose  of  the  defendant,  and  using  the  means  and  methods  which 
it  had  provided  and  indicated  for  that  purpose.  It  is  true  the  jacks 
did  not  break ;  but  one  of  them  slid  out  from  under  its  load  because 
the  'thumbscrew  pressure  was  insufficient  to  hold  in  place  the  diagonal 
brace  when  the  jack  was  not  placed  vertically.  But  their  tendency 
to  do  so  was  what  rendered  them  unsuitable  for  that  kind  of  work, 
and  the  defendant  was  negligent  in  furnishing  that  kind  of  an  unsafe 
and  unsuitable  device  or  appliance  for  the  construction  of  the  scaffold^ 
in  ^e  same  manner  as  it  would  have  been  liable  had  it  furnished  weak 
or  msuffident  timber  or  planking  or  other  material.  Richards  v.  Hayes^ 
supra. 

If  there  was  negligence  on  the  part  of  plaintiff's  fellow  servants 
in  not  properly  adjusting  the  jacks,  such  negligence  on  their  part  avails 
the  defendant  nothing.  The  rule  on  this  point  is  stated  as  follows  in 
Stringham  v.  Stewart,  100  N.  Y  616,  3  N.  E,  676: 

"Co-operation  of  the  negligence  of  the  master  and  a  co-servant  in  the 
prodaction  of  an  Injary  to  an  employ^  does  not  excuse  the  master  from  lia- 
bility therefor.  Fuller  v.  Jewett,  80  N.  T.  46,  86  Am.  Rep.  675;  Cone  v. 
D.,  L.  &  W.  R.  B.  Co.,  81  N.  Y.  209,  37  Am.  Rep.  491;  Ellis  v.  N.  Y.,  L.  B.  & 
W.  R.  R.  Co.,  95  N.  Y.  546.  That  a  fellow  servant  may,  by  eare  and  caution, 
(q[)erate  a  defective  and  dangerous  machine  bo  as  not  to  produce  an  injury 
to  others,  does  not  exempt  the  master  from  his  liability  for  an  omission  to 
perform  the  duty  which  the  law  imposes  upon  him  of  exercising  reasonable 
care  and  prudence  in  furnishing  safe  and  suitable  ai^liances  for  tlie  use  of 
his  servants.  The  rule  which  excuses  the  master  under  such  drcumstances 
presupposes  that  he  has  performed  the  obligations  which  the  law  imposes 
upon  him,  and  that  the  injury  occurs  solely  through  the  negligence  <tf  the  co- 
employ&" 

See,  also,  Coppins  v.  New  York  Central  &  Hudson  River  Railroad 
Company,  12a  N.  Y.  567,  26  N.  E.  916,  19  Am.  St.  Rep.  623,;  Pluck- 
ham  V.  American  Bridge  Company,  104  App.  Div.  404,  93  N.  Y.  Supp. 
748,  aflSrmed  186  N.  Y.  661,  79  N.  E.  1114. 

The  negligence  of  defendant  consists  in  placing  in  the  hands  of  its 
servants  these  weak  and  insufficient  jacks,  thereby  affording  an  op- 
portunity for  an  unwise  and  indiscreet  use  thereof.  It  is  no  answer 
that  they  might  have  been  so  used  as  to  avoid  accident.  That  prin- 
ciple, if  sound,  would  exonerate  a  master  from  liability  for  many  ac- 
ddents.  If  he  negligently  permits  an  unsafe  implement  or  appliance 
to  be  used,  it  is  no  defense,  in  an  action  by  a  servant,  that  a  fellow 
servant  used  it  unskillfully  or  improperly.    Concurring  negligence  un- 
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der  such  circumstances  on  the  part  of  a  fellow  servant  does  not  excuse 
the  employer. 

I  think,  also,  that  the  court  erroneously  excluded  evidence  oflFered 
for  the  purpose  of  showing  that  thumbscrews  used  as  in  this  case  and 
under  circumstances  here  appearing  for  the  purpose  of  tightening  the 
jacks  to  the  connecting  timbers  would  gradually  become  loose  and  fail 
to-accomplish  their  purpose.  The  object  of  the  testimony  was  to  ex- 
plain and  indicate  more  fully  the  weakness  of  the  scaffold. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


JOSEPH  V.  HBRZIG. 
(Supreme  Oonrt,  Appellate  Diylsion,  First  Department    Mardi  5»  1909.) 

1.  Reoeivebs  (§  19*)— Gbounds  fob  AFPOiimnnn:. 

Where  decedent's  estate  conslBted  mainly  of  his  interest  in  a  partner- 
ship, that  the  snrylTlng  partner,  who  was  decedent's  executor,  failed  to 
account  for  certain  assets,  ot  which  the  principal  item  was  the  good  will 
of  the  partnership  and  the  value  of  the  use  of  the  firm  name,  which  he  had 
appropriated  for  a  new  partnership,  did  not  justify  the  appointment,  ii^an 
action  by  the  daughter  and  ezcKnitriz  of  decedent  against  such  executor, 
of  a  receiver  pendente  lite  of  the  property  of  the  old  firm;  it  not  being 
alleged  that  defendant  was  insolvent,  or  likely  to  become  insolvent 

[Ed«  Note. — For  other  cases,  see  Receivers,  Gent  Dig.  S  27 ;  Dec  Dig.  § 
19.*] 

2.  Receivbbs  (S  16*)— Gbottnds  fob  Appoiri»cbnt. 

The  appointment  of  a  temporary  receiver,  in  advance  of  a  trial,  cannot 
be.  justified  merely  because  plaintiff  shows  that  he  is  apparently  entitled 
to  some  recovery,  especially  where  defendant,  of  whose  property  a  receiver 
is  applied  for,  is  engaged  in  a  going  business,  and  is  apparently  solvent 
and  well  able  to  respond  to  any'  Judgment  that  may  be  obtained  against 
him. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  S  24 ;  Dec.  Dig.  S 
16.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jeanette  Herzig  Joseph,  as  executrix  of  the  last  will  and 
testament  of  Philip  Herzig,  deceased,  against  Simon  Herzig,  individ- 
ually and  as  executor  of  the  last  will  of  Philip  Herzig,  deceased.  From 
an  order  granting  a  motion  for  the  appointment  of  a  receiver,  defend- 
ant appeals.    Order  reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Harold  Nathan,  for  appellant. 

John  A.  Garver,  for  respondent 

SCOTT,  J.  This  is  an  action  between  the  executrix  and  the  ex- 
ecutor of  Philip  Herzig,  deceased.  Plaintiff  is  his  daughter.  Defend- 
ant was  his  brother  and  his  partner  in  the  firm  of  Herzig  Bros.  As  the 
estate  consisted  mainly,  if  not  entirely,  of  the  interest  of  decedent  in 
the  copartnership,  the  defendant  has  assumed  the  active  administra- 

*Por  other  cases  see  Mine  topic  &  §  numbeb  In  Dec.  &  Am.  Digs.  IdOTttrflate,  &  Rep'r  Indexes' 
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tion  of  the  estate,  and  has  apparently  excluded  the  widow  from  par- 
ticipation therein.  The  defendant  has  gone  through  the  form  of  ac» 
counting  in  the  Surrogate's  Court ;  but  the  plaintiflF  insists  that  he  has 
failed  to  account  for  certain  assets,  of  which  the  principal  item  is  the 
good  will  of  the  copartnership  and  the  value  of  the  use  of  the  firm 
name,  which  the  defendant  has  appropriated  and  used  for  a  new  co- 
partnership organized  by  him  after  his  brother's  death.  The  circum- 
stances, s6  far  as  described  by  the  papers  before  us,  are  quite  similar 
to  those  in  Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E.  224,  61  L.  R.  A. 
796,  96  Am.  St.  Rep.  605,  and,  without  undertaking  to  decide  the 
question  in  advance,  it  may  be  said  to  appear  probable  that  the  de- 
fendant will  be  found  liable  to  account  for  the  value  of  the  good 
will  and  the  use  of  the  firm  name,  and  perhaps  for  other  assets.  The 
present  appeal  is  from  an  order  appointing  a  receiver  pendente  lite  of 
the  copartnership  property,  assets,  and  effects  of  the  late  firm  of  Her- 
zig  Bros.,  with  an  alternative  clause  to  the  effect  that  the  defendant 
may,  in  lieu  of  the  appointment  of  a  receiver,  file  with  the  clerk  an 
undertaking  in  the  sum  of  $100,000,  and  deposit  with  said  clerk  the 
books  of  account  of  said  late  firm,  and  all  books  of  account  used  in 
connection  with  the  continuance  of  said  business  since  the  death  of 
Philip  Herzig. 

We  think  that  the  appointment  of  a  receiver  at  this  time  is  unneces- 
sary and  unadvisable.  Assuming,  as  we  must  for  the  purposes  of  this 
appeal,  that  it  will  be  found  that  the  defendant  has  appropriated,  and 
now  has  in*  his  hands,  unadministered,  assets  of  the  estate  for  which  he 
should  account,  he  still  remains  an  executor  of  the  estate,  and  as  such 
is  entitled  to  hold  the  assets  until  required  by  a  proper  decree  to  ac- 
count for  them  and  pay  them  over.  It  is  not  alleged  that  he  is  in- 
solvent, or  unable  to  respond  to  any  decree,  or  likely  to'  become  in- 
solvent or  unable.  On  the  contrary,  it  is  alleged  that  the  business  has  • 
greatly  increased  since  the  death  of  Philip  Herzig,  from  which  the 
natural  implication  follows  that  defendant's  means  and  responsibility 
have  increased.  If  the  contrary  be  the  fact,  and  there  be  any  doubt 
of  defendant's  financial  responsibility,  the  surrogate  has  ample  power 
to  compel  him  to  give  adequate  security.  Indeed,  there  appears  to 
be  nothing  tangible,  at  the  present  moment,  upon  which  a  receiver 
could  lay  his  hands.  He  could  but  prosecute  an  action,  similar  to  the 
present,  which  the  plaintiff  can  equally  well  prosecute.  The  appoint- 
ment of  a  temporary  receiver,  in  advance  of  a  trial,  is  not  to  be  lightly 
made,  and  cannot  be  justified  merely  because  the  plaintiff  shows  that  ! 

he  is  apparently  entitled  to  some  recovery ;  and  especially  is  this  so 
where  the  defendant,  of  whose  property  a  receiver  is  applied  for, 
is  engaged  in  a  going  business,  and  is  apparently  solvent  and  well 
able  to  respond  to  any  judgment  that  may  be  obtained  against  him. 
If,  when  a  trial  has  been  had  and  an  interlocutory  judgment  obtained, 
it  appears  that  it  will  be  necessary  to  appoint'  a  receiver  to  carry  the 
judgment  into  effect,  a  different  question  will  be  presented. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 
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SITTIG  V.  (X>HEN. 

(Supreme  Oonrt,  Appellate  Division,  nrst  Department    March  5,  1909.) 

Pleading  (|  818*)— Bill  op  Pabticulabs— Pathents. 

Where,  in  an  action  on  a  claim  assigned  to  plaintiff  by  a  bank,  the 
answer  alleged  on  Information  and  belief  that  before  the  action  defendant 
paid  the  claim  to  the  bank,  plaintiff  was  entitled  to  a  bill  of  particulars 
stating  the  date  and  place  of  the  alleged  payment,  the  perso'h  or  officer 
to  whom  made,  and  the  amount  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |S  96a-9n;  Dee. 
Dig.  §  818.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Sittig  against  Jack  Quintus  Cohen.  From  an  or- 
der denying  motion  for  a  bill  of  particulars,  plaintiff  appeals.  Revers- 
ed, and  motion  granted. 

Argued  before  INGRAHAM,  McI^UGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Henry  S.  Hooker,  for  appellant. 
William  King  Hall,  for  respondent 

CLARKE,  J.  The  complaint  alleges  that  on  the  6th  day  of  Decem- 
ber, 1898,  the  Alabama  National  Bank  obtained  a  judgment  in  the  city 
court  of  Birmingham,  Ala.,  against  the  defendant  for  the  sum  of  $685.- 
75  in  an  action  upon  a  promissory  note  made  by  the  defendant  to  said 
bank,  that  no  part  thereof  has  been  paid,  and  that  on  or  about  the 
16th  day  of  May,  1907,  the  said  bank  duly  assigned  said  claim  and 
cause  of  action  to  the  plaintiff.  The  answer  denies  the  allegations 
of  the  sixth  paragraph  of  the  complaint,  which  is,  **On  information 
and  belief  that  no  part  thereof  has  been  paid  to  said  bank,  although  de- 
mand has  been  duly  made,"  and  for  a  separate  and  distinct  defense 
defendant  alleges,  on  information  and  belief,  that  before  the  com- 
mencement of  this  action  defendant  satisfied  and  discharged  the  plain- 
tiff's alleged  claim  by  payment  thereof  to  the  Alabama  National  Bank. 
Plaintiff  moved  for  a  bill  of  particulars,  which  should  state  the  date 
and  place  of  the  alleged  payment,  the  person  or  persons,  officer  or  of- 
ficers, to  whom  made,  and  the  amount  or  amounts  thereof;  and,  the 
motion  having  been  denied,  plaintiff  appeals. 

Plaintiff's  assignor,  being  a  corporation,  must  do  its  business  through 
its  officers  and  employes.  It  has  had  many  such  during  the  ten  years 
which  have  elapsed  since  the  judgment  was  obtained  upon  which  this 
suit  is  brought.  The  defendant  alleges  payment  u^n  information 
and  belief.  Such  an  averment  emphasizes  the  necessity  for  a  bill  of 
particulars  upon  the  facts  disclosed  in  these  papers.  That  under  prop- 
er circumstances  a  bill  of  particulars  of  alleged  pa3mients  may  be 
required  is  established  by  authority.  Coolidge  v.  Stoddard,  120  App. 
Div.  641,  105  N.  Y.  Supp.  544. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 

*For  oUktr  oasei  im  same  topic  St  |  mttmbeb  in  Dec.  A  Am.  Digi.  1907  to  date,  A  R«p'r  lodexes 
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IMBRIE  V.  SOHLIGHT  COMBUSTION  PROCESS  CO. 
(Supreme  Court,  Appellate  Division,  rirst  Department    MUrdi  6,  1909.) 

COBPORATIONS    (S   887*>— A08IONMBNT    OF    CLAHC— NSCEMITr    OF    VOTB    OF   DX- 
BBCrOBS. 

An  assignment  of  a  claim  by  a  private  business  corporatl(Mi,  evidenced 
by  an  instrument  under  seal,  signed  and  attested  by  the  executive  officers, 
.  authorized  by  the  by-laws  to  so  sign  and  attest  "all  contracts  and  convey- 
ances made  by  this  company  whenever  the  same  may  be  necessary,"  Is 
sufficient,  without  a  vote  of  th»  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  1596;  Dec 
Dig.  8  897.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Andrew  C.  Imbrie  against  the  Schlicht  Combustion  Pro- 
cess Company.  From  a  judgment  dismissing  the  complaint,  after  a 
trial  before  a  referee,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Daniel  C.  Beerman  (Emanuel  S.  Cahn,  of  counsel),  for  appellant. 

M.  Cleiland  Milnor,  for  respondent. 

CLARKE,  J.  The  action  was  brought  to  recover  $921.06  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  the  defendant  by  the 
A.  A.  Griffing  Iron  Company,  a  New  Jersey  corporation.  The  com- 
plaint alleged  that  prior  to  the  commencement  of  this  action  the  cause 
of  action  herein  sued  upon  was,  for  a  valuable  consideration,  duly  as- 
signed, transferred,  and  set  over  to  this  plaintiff  by  said  corporation, 
the  then  owner  thereof.  The  answer  denied  that  defendant  had  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  any  of  the 
matters  stated  in  the  third  and  seventh  paragraphs  of  the  complaint, 
which  were  those  setting  up  the  assignment,  and  the  complaint  was 
dismissed,  upon  the  ground  that  there  had  been  no  valid  assignment 
made  and  executed  or  delivered  to  plaintiff.  The  plaintiff  offered  in 
evidence  as  the  assignment  upon  which  he  sued  a  paper  writing,  read- 
ing as  follows: 

••Jnne  25,  1901. 

*'For  value  received,  we  hereby  sell,  transfer,  and  set  over  our  account 
against  the  Schlicht  Combustion  Process  Company  for  $921.06  and  Interest  to 
Andrew  C  Imbrie  of  New  York  City. 

"A.  A.  Grlfflng  Iron  Company, 
"[Signed]    Thos.  H.  Williams,  V.  Pres. 
''[Seal  of  A.  A.  Grlfflng  Iron  Co.] 

"Attest:    [Signed]    Isaac  C  Ogden,  Secy." 

Here  is  an  assignment  under  seal,  signed  by  the  vice  president  and 
attested  by  the  secretary,  made  by  the  corporation,  for  the  benefit  of 
the  corporation,  for  the  purpose  of  instituting  suit.  That  was  prima 
facie  evidence  that  the  assignment  was  the  act  of  the  corporation. 
In  addition,  the  by-laws  in  evidence  provided : 

"The  president  or  vice  president  of  this  company  Is  hereby  authorized  to 
sign  the  corporate  name  and  affix  the  corporate  seal  of  this  company  to  all 
contracts  and  conveyances  made  by  this  company  whenever  the  same  may 
be  necessary.'* 

*For  oth«r  omm  w—  mud*  topic  ft  |  humbsb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexca 
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There  is  no  evidence  attacking  this  assignment,  other  than  that 
the  minutes  do  not  disclose  affirmatively  that  the  directors  authorized 
the  assignment.  But  the  defendant  is  not  concerned.  It  is  not  at- 
tacking the  original  transaction,  the  debt  due  by  it  to  plaintiff's  as- 
signor for  goods,  wares,  and  merchandise  bought  by  defendant  from 
plaintiff's  assignor  and  not  paid  for.  It  attacks  the  assignment  of 
that  claim,  evidenced  by  an  instrument  under  seal  and  signed  and 
tested  by  the  executive  officers  of  a  private  business  corporation,  au- 
thorized by  the  by-laws  to. so  sign  and  test  "all  contracts  and  con- 
veyances," on  the  ground  that  no  vote  of  the  directors  has  been  shown. 
It  mighH  as  well  require  a  special  vote  of  directors  to  authorize  any 
sale  over  a  counter.  A  judgment  upon  this  assignment,  sustained  and 
supported  by  the  testimony  of  the  officers  of  the  company,  a3  it  is, 
would  be  a  bar  to  any  other  recovery  upon  the  assigned  cause  of  ac- 
tion. The  claim  that  the  minutes  do  not  show  action  by  the  directors 
is  on  the  same  plane  as  the  inquiry  into  the  actual  consideration  for 
the  assignment,  which  the  referee  permitted  over  objection  and  ex- 
ception, upon  the  ground  that  it  was  admitted  merely  to  impeach  the 
witness,  and  yet  was  used  in  his  opinion  as  ground  for  his  conclusion. 

In  Quackenbos  v.  Globe  &  R.  P.  Ins.  Co.,  177  N.  Y.  71,  69  N.  E. 
223,  the  corporation  was  being  sued  on  its  contract,  and  it  defended 
upon  the  ground  that  the  paper  was  not  its  contract  and  the  seal  had 
been  put  thereon  without  proper  authority.    The  court  said : 

"It  16  an  ancient  and  well-eetabllshed  rule  of  law  that,  where  the  seal  of  a 
corporation  is  affixed  to  a  contract  or  written  instrument,  to  which  such 
corporation  is  a  party,  and  it  is  signed  by  the  president  and  secretary,  or 
other  proper  officers,  it  will  be  presumed  that  such  officers  did  not  exceed  their 
powers,  as  the  seal  is  prima  facie  proof  that  it  was  attached  by  proper  au- 
thority, and  it  lies  with  the  party  objecting  to  its  execution  to  show  that  it 
was  affixed  surreptitiouBly  and  improperly." 

In  the  case  at  bar  the  defendant  has  not  shown  that  this  seal  was 
attached  to  this  instrument  either  surreptitiously  or  improperly,  and 
the  instrument  must  therefore  be  given  full  force  and  effect.  The 
finding  of  the  referee  that  the  instrument  had  never  been  delivered  to 
the  plaintiff  was  clearly  against  the  evidence. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered  before  a  new  referee,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur.  .  • 


GALINO  V.  FLEISCHMANN  REALTY  &  CX)NST.  <X>. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    March  S,  1909.) 

!•  Master  and  Servant  (§  2o2*) — Injury  to  Servant— Notice— Sufficiency. 
A  notice  of  injury  to  au  employ^,  averring  that  the  employer  was  negli- 
gent in  failing  to  furnish  a  reasonably  safe  place  and  appliances,  In 
knowingly  employing  and  retaining  incompetent  foremen  and  coworkmen, 
and  in  not  promulgating  and  enforcing  proper  rules  for  the  safety  of  em- 
ployes, is  insufficient  within  the  employer's  liability  act  (Laws  1902,  p. 
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1748,  c.  000),  requiring  such  notice  of  the  time,  place,  and  cause  of  in- 
jury as  will  acquaint  the  employer  of  the  negligent  act  relied  on. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  806 ; 
Dec.  Dig.  S  252.*] 

2.  Trial  (§  296*) — Instbuotions— Ebboneous  Instbuotions  Cubed  bt  Otheb 

iNSTBUCnONS. 

The  error  in  an  instruction,  in  an  action  for  neglig^t  injuries  to  ai> 
employ^  that  an  act  of  the  foreman  in  giving  an  order  to  plaintiff  con- 
stituted negligence,  authorizing  a  recovery,  arising  from  the  fact  that  the 
question  of  negligence  of  the  foreman  was  for  the  Jury,  was  not  cured  hy 
the  court  acquiescing  In  a  modification,  suggested  by  plaintiff's  counsel, 
stating  that  the  instruction  was  correct  in  substance,  and  asking  the 
court  to  change  the  form  of  It,  so  as  to  say  that  the  Jury  might  find  negli- 
geuce,  since  the  modification  only  emphasized  the  error  in  the  Instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  If  706-713;  Dec.  Dig. 
§296.»] 

3.  Tbial  (S  296*) — INSTBUCTIONS— Ebboneous  Instbuctions  Cubed  bt  Otheb 

iNSTBUCnONS. 

Where  the  Jury  has  been  erroneously  instructed,  the  error  can  only  be 
cured  by  the  trial  Justice  withdrawing  the  charge  in  language  so  ex- 
plicit as  to  preclude  an  inference  that  the  Jury  may  have  been  influenced 
by  it 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  U  705-713 ;  Dec.  Dig. 
S  296.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Tony  Galino  against  the  Fleischmann  Realty  4  Construc- 
tion Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

John  C.  Robinson,  for  appellant. 
Thomas  J.  O'Neill,  for  respondent. 

McLaughlin,  J.  The  plaintiff,  an  employe  of  the  defendant^ 
brought  this  action  to  recover  damages,  under  the  common  law  and 
the  employer's  liability  act  (chapter  600,  p.  1748,  Laws  of  1902),  for 
personal  injuries  which  he  claimed  were  caused  by  reason  of  the  lat- 
ter's  negligence,  which  was  put  in  issue  by  the  answer.  He  had  a 
verdict,  and  from  the  judgment  entered  thereon,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 

The  particular  act  of  negligence  complained  of  was  a  signal  given 
by  the  defendant's  superintendent,  or  a  person  performing  acts  of 
superintendence,  by  which  an  elevator  on  which  the  plaintiff  was  rid- 
ing was  caused  to  descend  so  rapidly  that  the  fingers  of  one  of  his 
hands  were  injured  by  a  wheelbarrow  on  the  elevator  coming  in  con- 
tact with  them.  The  testimony  offered  on  the  part  of  the  plaintiff  tend- 
ed to  establish  his  claim,  while  that  offered  on  the  part  of  the  defendant 
was  to  the  effect  that  the  plaintiff  had  frequently  been  warned  not 
to  ride  on  the  elevator,  that  he  gave  the  signal  himself,  and  was  re- 
sponsible for  his  own  injury.  Which  contention  was  correct  present- 
ed a  question  of  fact,  which  was  for  the  determination  of  the  jury, 

*For  other  cases  see  tame  topic  A  |  jojumem  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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and  its  finding  on  this  branch  of  the  case  would  be  affirmed,  were  it 
not  for  the  fact  that  errors  were  committed  ^t  the  trial  which  call  for 
a  reversal  of  the  judgment. 

The  plaintilBF,  in  order  to  establish  his  case  under  the  employer's 
liability  act,  was  permitted  to  introduce  in  evidence,  against  the  d*^- 
.  fendant's  objection  and  exception,  a  notice  served  upon  the  defend- 
ant prior  to  the  commencement  of  the  action.  The  objection  to  the 
notice  should  have  been  sustained.  It  is  not  a  notice  of  the  kind  or 
•character  required  by  the  act.  The  purpose  of  such  a  notice  is  to  ac- 
•quaint  the  employer  with  the  particular  negligent  act  for  which  it  is 
proposed  to  hold  him  liable,  and  thus  enable  him  to  make  the  neces- 
sary inquiries,  so  that  he  can  settle  the  claim  without  action,  or,  if  ac- 
tion be  brought,  properly  present  his  defense.  Barry  v.  Derby  Desk 
Co.,  121  App.  Div.  810,  106  N.  Y.  Supp.  675.  It  is  defective,  in  that 
-it  does  not  state  the  particular  act  of  negligence  complained  of.  It 
states  simply  that  the  injuries  were  caused  by  defendant's  n^ligence, 
in  that  it  failed — 

^*to  furnish  me  with  a  reasonably  safe  place  and  appliances  in  and  with  which 
to  do  the  work,  and  failed  to  reasonably  safeguard,  in^)ect,  and  keep  safe  the 
place  and  appliances  with  which  I  was  directed  to  work,  and  failed  to  fur- 
nish me  with  proper  and  reasonably  safe  ways,  works,  and  machinery,  and 
In  that  you  knowingly  employed  and  retained  incompetent  foremen  and  co- 
^'orkmen  to  guide,  direct,  and  assist  me  in  the  performance  of  my  work, 
and  failed  to  formulate,  promulgate,  and  enforce  proper  rules  and  regulatiuiis 
for  my  safety  and  the  safety  of  said  coemployte,  as  a  result  of  all  of  which 
I  was  caused  and  permitted  to  fall,  and  material  fell  upon  me,  and  I  sus- 
tained the  injuries  as  aforesaid.*' 

From  this  notice  the  defendant  could  gain  no  information  as  to  the 
particular  act  of  negligence  of  which  the  plaintiff  complained.  It  is 
substantially  the  same  as  the  notice  pronounced  defective  by  this  court 
in  Finnigan  v.  New  York  Contracting  Co.,  122  App.  Div.  712,  107 
N.  Y.  Supp.  856,  recently  affirmed  by  the  Court  of  Appeals  (not  yet 
officially  reported),  87  N.  E.  424. 

The  court  also  erred  in  charging  the  jury,  to  which  an  exception 
was  taken,  that: 

**If  the  foreman  ordered  the  plaintiff  to  descend  by  the  elevator,  and  gave 
the  signal  to  descend  rapidly,  his  act  constituted  negligence,  which  would 
bind  the  defendant,  and  plaintiff  would  be  entitled  to  recover." 

Whether  the  order  of  the  foreman,  if  given,  were  an  act  of  neg- 
ligence, was  a  question  of  fact  to  be  determined  by  the  jury,  and  not 
a  question  of  law  to  be  determined  by  the  court  Nor  was  the  erro- 
neous instruction  thus  given  cured  by  what  subsequently  occurred.  In 
excepting  to  the  instruction,  counsel  for  the  defendant  said: 

"I  except  to  that  part  of  your  honor's  charge  in  which  you  say,  in  effect 
that,  if  the  Jury  find  that  the  foreman  gave  the  wrong  8ignal»  that  fact  would 
fasten  negligence  on  the  defendant" 

And  plaintiff's  counsel  responded : 

"While  that  is  correct  in  substance,  I  ask  your  honor  to  change  the  form 
of  that  so  as  to  say  that  the  jury  would  be  at  liberty  to  find  negligence  from 
tliat  instead  of  instructing  them  that  that  would  be  n^ligence;** 
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The  court  said,  "I  acquiesce  in  the  modification,"  and  defendant's 
counsel  excepted  to  the  charge  as  modified.  By  the  modification  the 
learned  trial  justice  emphasized  the  erroneous  instruction  previously 
given,  by  saying  it  was  "correct  in  substance."  Where  a  jury  has  been 
erroneously  instructed  as  to  the  law  applicable  to  the  facts  in  the 
case,  the  error  can  only  be  cured  by  the  trial  justice  withdrawing  the 
charge  as  made  in  language  so  plain  and  explicit  as  to  preclude  an 
inference  that  the  jury  may  have  been  influenced  by  it.  Phillips  v. 
New  York  Central  &  Hudson  R.  R.  Co.,  127  N.  Y.  657,  27  N.  E.  978; 
Willard  v.  Press  Pub.  Co.,  52  App.  Div.  448,  65  N.  Y.  Supp.  73.  This 
was  not  done.  The  jury  were  not  told,  nor  was  even  an  intimation 
made,  that  they  were  not  to  be  bound  by  the  previous  instruction. 

But,  irrespective  of  the  two  errors  alluded  to,  which  require  a  re- 
versal of  the  judgment,  the  record  shows  such  statements  on  the  part 
of  the  plaintiff's  counsel  as  call  for  condemnation,  and  might  of  them- 
selves be  sufficient  ground  for  reversing  the  judgment. 

Upon  the  grounds  named,  therefore,  I  think  the  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trid  ordered,  with 
costs  to  appellant  to  abide  event.    All  concur. 


LANDES  T.  HART  et  al. 
(Sapreme  Ocmrt,  Appelate  DiviBion,  First  Department    Mardi  S,  1909.) 

GONTBAOTB    (§   113*) — VALIDITY— PUBLIO  POLIOT. 

An  agreement  with  a  director  of  a  corporation,  by  persons  seeking  to 
get  a  contract  to  do  work  for  it,  to  pay  him  a  certain  amount,  if  he  should 
procure  them  the  contract  for  the  work,  is  void,  as  against  pubUe  policy, 
though  his  co-directors  knew  of  it 

[Ed.  Note.~For  other  cases,  see  Ck)ntract8,  Cent  Dig.  §§  53S^540 ;  Dec. 
Dig.  §  lia*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Gregor  Landes  against  Patrick  A.  Hart  and  another. 
From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendants  appeal.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  INGRAHAM,  McLAUGHLIN.  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

John  J.  Kenney,  for  appellants. 

Alfred  Steckler,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  was  a  director  of  the  Baltic  Land 
&  Imijrovement  Company,  which  owned  a  tract  of  land  recjuiring  ex- 
tensive |rading,  laying  out  of  streets,  and  sewering  for  building  pur- 
poses. Negotiations  were  entered  into  with  the  defendants  for  doing 
such  work,  and  resulted  in  a  contract  therefor  amounting  to  upwards 
of  $10,000.  Plaintiff  had  had  interviews  with  defendants  respecting 
such  contract,  and  claims  that  the  defendants  promised  to  pay  him  at 
least  $500  if  he  should  procure  for  them  the  contract  for  the  work 

*Por  otlMT  cum  w—  Munt  topio  Jk  9  hitiibbb  In  D«c.  Jk  Am.  Diss.  1S07  to  dmt«,  Jk  Rop'r  Index** 
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from  his  corporation.  The  plaintiff  recommended  to  his  board  of  di- 
rectors that  the  contract  be  let  to  the  defendants,  and  put  the  motion 
to  that  effect,  and  voted  that  the  resolution  be  adopted.  The  defend- 
ants entered  upon  the  prosecution  of  the  work,  and  at  the  time  of  the 
commencement  of  the  action  had  received  certain  of  the  stipulated 
partial  payments. 

The  learned  trial  court  submitted  the  case  to  the  jury  on  the  theory 
that  the  plaintiff's  claim  was  valid,  provided  he  disclosed  to  his  co-di- 
rectors his  alleged  bargain  with  the  defendants.  Some  ot  the  directors 
testified  that  they  knew  about  it,  and  others  that  they  did  not;  but 
the  plaintiff  testified  a  majority  of  his  co-directors  had  been  told  of  his 
arrangement  with  the  defendants  and  made  no  objection.  Whether 
the  plaintiff's  co-directors  knew  of  his  pretended  arrangement  with 
the  defendants  or  not,  upon  his  own  showing  his  contract  was  illegal 
and  void  as  against  public  policy,  and  his  complaint  should  have  been 
dismissed.  Holding  the  office  of  director  of  the  contracting  corpora- 
tion, he  occupied  a  fiduciary  relation  to  it,  and  was  a  trustee  for  it 
and  its  stockholders  and  creditors.  As  such  trustee  it  was  his  duty 
to  obtain  as  low  a  price  as  he  was  able  from  the  defendants  for  the 
doing  of  the  contemplated  work.  If  the  defendants  could  afford  to 
pay  the  plaintiff  $500  from  the  amount  which  they  were  to  receive 
from  the  corporation  for  the  work,  they  could  afford  to  make  a  con- 
tract to  do  it  for  $500  less  than  the  stipulated  price,  and  it  was  plain- 
tiff's duty  as  director  to  obtain  for  his  corporation  the  contract  at  such 
reduced  amount.  The  effect  of  the  arrangement  which  plaintiff  claims 
he  had  with  the  defendants  was  to  make  a  bargain  with  them  to  vio- 
late his  duty  toward  his  corporation.  An  agreement  which  is  design- 
ed, or  which  in  its  nature  and  effect  tends,  to  lead  persons  who  are 
charged  with  the  performance  of  trusts  or  duties  for  the  benefit  of 
others  to  violate  or  betray  them,  is  contrary  to  public  policy  and  void, 
and  cannot  be  enforced.  Bliss  v.  Matteson,  52  Barb.  336,  affirmed 
45  N.  Y.  22 ;.  Moss  v.  Cohen,  11  Misc.  Rep.  184,  32  N.  Y.  Supp.  1078 ; 
West  V.  Camden,  135  U.  S.  507,  10  Sup.  Ct.  838,  34  L.  Ed.  264 ;  Bark- 
ley  V.  Williams,  26  111.  App.  213.  Such  a  contract  with  a  third  per- 
son is  not  made  valid,  although  the  acts  of  the  unfaithful  agent  may 
have  in  fact  resulted  in  benefit  to  his  principal  (Lum  v.  McEwen,  66 
Minn.  278,  67  N.  W.  662) ;  nor  by  the  fact  that  the  unfaithful  director 
of  a  corporation  informed  his  co-directors  of  his  corrupt  bargain  (Mun- 
son  V.  S.  G.  •&  C.  R.  R.  Co.,  103  N.  Y.  59-74,  8  N.  E.  355). 

Objection  is  made  that  the  defendants'  answer  contains  only  a  gen- 
eral denial,  and  that  the  illegality  of  the  contract  must  be  affirmatively 
pleaded.  Where  ffom  the  plaintiff's  own  proof  a  contract  is  shown 
to  be  void,  as  contrary  to  public  policy,  a  general  denial  is  sufficient. 
Auerbach  v.  Curie,  119  App.  Div.  175,  104  N.  Y.  Supp.  233.-  The 
contract  which  plaintiff  proved  was  not  only  bad  in  morals,  but  bad 
in  law,  and  the  judgment  must  be  reversed.  There  is  no  possibility 
of  his  proving  a  good  contract  on  a  new  trial,  and  the  complaint  should 
be  dismissed. 

The  judgment  and  order  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs.    All  concur. 
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CARTER  ▼.  BUIU>E3RS*  CONST.  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  5,  1909.) 

1.  MoRTOAQBs  (S  582*) — Fobeclosube-^Refebee's  Expenses. 

Expenses  incurred  on  a  sale  of  mortgaged  premiises  pursuant  to  Judg- 
ment are  ordinarily  paid  from  the  proceeds  of  the  sale,  or,  If  the  pro- 
ceeds are  insufficient,  by  the  party  at  whose  instance  the  sale  was  had ; 
but  such  payment  cannot  be  enforced  by  summary  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  (  1661 ;  Dec  Dig. 
fi  582.*] 

2.  Mobtqages  (§  582*) — ^Fobeglosube— Refebee's  Fees— Expenbes. 

A  referee  may  require  that  a  judgment  creditor  advance  the  necessary 
expenses  before  proceeding  to  a  sale  of  mortgaged  premises,  and,  if  he 
does  not  do  so,  he  may  refuse  to  act;  but,  if  he  proceeds  with  the  sale 
without  requiring  such  advance,  his  only  remedy  to  recover  the  expenses 
incurred  is  by  action. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  fi  1663 ;  Dec.  Dig. 
fi582.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Carter  against  the  Builders'  Construction  Com- 
pany and  others.  From  an  order  directing  plaintiff  to  pay  certain 
referee's  disbursements  on  a  mortgage  foreclosure,  or,  in  default,  that 
a  commitment  issue,  plaintiff  appeals.    Reversed. 

See,  also,  113  N.  Y.  Supp.  816. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

George  A.  Stearns,  for  appellant 
S.  H.  Weinhandler,  pro  se. 

Mclaughlin,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage upon  real  estate.  The  respondent  was  appointed  referee  to  sell 
and  incurred  certain  expenses  in  advertising  and  selling.  The  pur- 
chaser at  the  sale  refused  to  take  title,  on  the  ground  that  the  notice 
of  sale  was  defective.  This  was  conceded,  and  the  premises  readver- 
tised;  but  a  second  sale  has  not  taken  place.  There  are  prior  liens 
upon  the  property,  and  the  referee  considered  it  at  least  doubtful 
whether  upon  the  resale  enough  would  be  realized  to  pay  the  expenses 
already  incurred.  He  requested  the  plaintiff  to  advance  this  amount 
which  he  refused  to  do,  and  thereupon  the  referee  made  a  motion,  real- 
ly for  instructions,  which  resulted  in  an  order  staying  the  sale  until 
an  appeal  taken  m  the  action  had  been  heard  and  determined,  and  di- 
recting the  plaintiff  to  pay  to  the  referee  the  expenses  already  incur- 
red by  him,  and  in  default  thereof  that  a  commitment  issue.  The 
plaintiff  appeals  from  this  order. 

Ordinarily  the  expenses  incurred  upon  the  sale  of  mortgaged  prem- 
ises pursuant  to  a  judgment  are  paid  from  the  proceeds  of  the  sale, 
and  it  may  be,  if  enough  is  not  realized  from  the  sale  to  pay  the  neces- 
sary expenses  attending  it,  then  the  party  at  whose  instance  the  sale 
is  made  would  be  liable  in  an  action  to  recover  the  same ;  but  such 
payment  cannot  be  directed  in  the  summary  way  here  attempted.    A 

•For  otber  ^asm  see  same  topic  &  |  nvmbsb  in  Dec.  A  Am.  Digs.  X907  to  date,  A  Rep'r  Indexes 
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party  cannot  be  compelled  by  order  to  pay  the  fees  or  expenses  of 
a  referee.  Fischer  v.  Raab,  81  N.  Y.  236 ;  Geib  v.  Topping,  83  N. 
Y.  46 ;  Morrow  v.  McMahon,  71  App.  Div.  171,  76  N.  Y.  Supp.  534 ; 
Perkins  v.  Taylor,  19  Abb.  Prac.  146.  The  referee  was  not  obliged 
to  act,  and  before  he  incurred  any  expenses  he  could  have  insisted  that 
the  judgment  creditor  advance  the  necessary  amount,  and,  if  this  were 
not  done,  he  could  refuse  to  act.  Not  having  done  either,  it  would 
seem  that  his  only  remedy  now  is  by  action. 

The  order  appealed  from,  therefore,  is  reversed,  but,  under  the  cir- 
cumstanceSf  without  costs.    All  concur. 


PALLACE  T.  NIAGARA,  LOGKPORT  A  ONTARIO  POWER  CO. 

(Supr«ne  Court,  Appellate  DlTiaion,  Fourth  Department    March  8,  1009.) 

L  Attobnkt  and  Cliknt  (§  117*) — ^Dutt  of  Attobnkt  to  Aocouwt  to  Oliiwt. 
An  attorney,  intrusted  with  the  naoney  of  his  client,  must  be  able,  when 
requested  by  the  client,  to  furnish  an  itemized  statement  of  his  expendi- 
tures. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  232 ; 
Dec  Dig.  §  117.*] 

2.  Attobnkt  and  Cloent  (S  117*) — Dutt  of  Attobnkt  to  Aooount  to  CSejbnt. 
Where  the  general  counsel  of  an  electrical  power  company  was  supplied 
by  it  with  money  to  purchase  rights  of  way  and  for  expenses  incurred 
in  securing  franchises,  and  paid  over  part  of  the  money  to  an  assistant 
to  be  used  for  such  purposes,  that  the  assistant  yerbally  accounted  to 
tbe  general  counsel  in  a  manner  satisfactory  to  the  latter  did  not  excuse 
him  from  accounting  in  detail  to  the  company  as  a  condition  precedent  to 
recovering  for  his  services. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  232 ; 
Dec.  Dig.  §  117.*] 

8.  ATTOBNBT   and   ClIKNT  (§   167*) — ^AcnON    fob   C0UPKN8ATI0N— Dbfinsb»~ 

Failubb  to  Aooount. 

In  an  action  by  an  attorney  for  compensation  for  services,  plaintiiTs 
failure  to  account  for  money  furnished  him  by  defendant  for  expenses  and 
other  purposes  connected  with  his  employment  was  properly  raised  by  de- 
fendant on  the  trial  by  motion  for  nonsuit  and  for  the  direction  of  a 
verdict,  and  also  by  excq^tions  to  refusals  to  diarge. 

[Ed.  Note.^!For  other  cases,  see  Attorn^  and  Client,  Cent  Dig.  i  873 ; 
Dec  Dig.  §  107.*] 

Robson,  J„  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  John  Pallace,  Jr.,  against  the  Niagara,  Lockport  &  On- 
tario Power  Company.  Verdict  for  plaintiff,  and  defendant  appeals. 
Defendant's  motion  for  new  trial  on  exceptions  ordered  heard  in  the 
first  instance  by  the  Appellate  Division,  Fourth  Department  Excep- 
tions sustained,  and  motion  for  new  trial  granted. 

Argued  before  SPRING,  WILLIAMS,  KRUSE,  and  ROBSON  JJ. 

L.  L.  Babcock,  for  appellant 
Eugene  Van  Voorhis,  for  respondent. 

*F9r  otbtr  omm  see  same  topio  Jk  9  mvmbb'b  In  Dee.  Jk  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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SPRING,  J.  The  respondent  is  an  attorney  and  counselor  at  law, 
admitted  in  1901  and  engaged  in  the  active  practice  of  his  profession. 
The  defendant  is  a  corporation  engaged  in  the  transmission  of  elec- 
tricity from  Niagara  river  to  the  city  of  Syracuse.  In  the  years  1905 
and  1906  it  was  engaged  in  securing  franchises  from  the  various  towns 
and  municipalities  along  its  proposed  route,  and  also  in  acquiring  lands 
by  purchase  and  condemnation  proceedings  for  the  building  and  opera- 
tion of  its  line.  Robert  E.  Drake,  of  Syracuse,  was  the  general  coun- 
sel of  the  defendant,  at  a  yearly  salary  of  $6,000,  and  in  active  charge 
of  the  work  referred  to.  At  his  suggestion  the  plaintiff  was  employed 
by  the  defendant  to  assist  in  this  work,  and  a  retainer  o(  $500  was 
paid  to  him,  and  this  action  is  to  recover  for  services  rendered  in  pur- 
suance of  that  employment. 

The  plaintiff  was  energetic  and  skillful,  and  faithfully  performed  the 
dtities  intrusted  to  him  by  Mr.  Drake,  was  instrumental  in  procuring 
about  40  franchises  from  towns  and  municipalities  for  the  defendant's 
transmission  line,  and  participated  in  the  condemnation  proceedings  in- 
stituted by  the  defendant  for  the  acquisition  of  lands  needed  for  its 
right  of  way,  which  was  on  private  lands.  In  all  this  work  he  was 
devoted  to  the  interests  of  the  defendant  and  claims  that  he  spent 
214  days,  from  September,  1905,  to  May,  1906,  in  the  performance  of 
the  duties  assigned  to  him  by  Mr.  Drake,  and  that  his  services  were 
worth  $100  a  day.  We  think  there  was  sufficient  evidence  to  p'ermit 
the  jury  to  find  that  the  plaintiff  was  employed  by  the  defendant,  in- 
stead of  the  construction  company,  and  also  that  he  did  not  make  use 
of  improper  or  illegal  methods  to  obtain  the  franchises. 

Mr.  Drake  was  supplied  with  money  by  the  defendant  to  purchase 
rights  of  way  and  for  expenses  incurred  in  securing  these  franchises. 
From  September,  1905,  to  the  date  of  his  death  early  in  May,  1906, 
he  paid  to  the  plaintiff  over  $12,000.  The  plaintiff  so  testified,  and 
said  that  no  part  of  this  was  in  payment  for  his  services,  or  was  used 
in  any  way  for  his  benefit,  and  that  none  of  it  was  used  for  any  il- 
legal purpose.  He  stated  that  he  could  not  account  for  any  part  of 
this  large  sum  of  money.  It  was  paid  to  him  by  means  of  checks, 
and  the  greater  number  of  them  bore  only  his  indorsement,  indicat- 
ing that  he  received  the  cash  from  the  paying  bank.  He  testified  that 
he  kept  no  account  of  the  sums  received  or  the  use  he  made  of  them, 
and  Aat  he  had  no  recollection  whatever  of  the  expenditures  from 
these  funds.  His  recollection  of  the  details  of  the  transactions  in 
the  course  of  his  employment  is  accurate  and  minute,  and  yet  he  testi- 
fied he  was  unable  to  give  any  light  concerning  the  way  these  moneys 
were  paid  out  by  him.  He  excused  his  failure  to  keep  an  account  of 
these  moneys  intrusted  to  him  by  the  statement  that  from  time  to  time 
he  verbally  accounted  to  Drake  in  a  manner  satisfactory  to  him.  The 
plaintiff  did  not  claim  that  he  ever  kept  or  rendered  an  itemized  ac- 
count of  these  moneys  to  Drake.  His  testimony  is  that  he  kept  no 
account  whatever.  • 

We  think  the  excuse  is  not  sufficient.  He  knew  this  money  belonged 
to  the  defendant.  He  and  Drake  were  trustees,  and  the  defendant  is 
entitled  to  know  how  the  money  was  expended.  An  oral  statement  to 
Drake  did  not  absolve  the  plaintiff  from  his  obligation  to  account  in 
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detail  to  the  owner  of  the  moneys.  An  attorney,  intrlisted  with  the 
money  of  his  client,  must  be  able  to  furnish  an  itemized  statement  of 
his  expenditures  when  requested  by  the  client.  Matter  of  Raby,  29 
App.  Div.  225,  61  N.  Y.  Supp.  552;  Matter  of  Ernst,  54  App.  Div. 
363,  66  N.  Y.  Supp.  620.  In  the  former  case  the  court  say,  at  page 
226  of  29  App.  Div.,  page  552  of  51  N,  Y.  Supp.: 

"Where  an  attorney  is  shown  to  be  in  the  possession  of  his  client's  money, 
and  he  is  called  upon  to  account,  he  is  bound  to  show  in  detail  what  he  has 
done  with  the  money,  and  to  Justify  its  retention  or  expenditure.  He  cannot 
merely  state  that  he  has  retained  it  for  counsel  fees  and  for  moneys  which 
he  has  paid  out  on  account  of  the  petitioner." 

While  the  plaintiff  testified  that  he  may  have  expended  some  of  this 
money  in  his  personal  expenses  in  the  course  of  his  employment,  which 
seems  reasonable,  he  did  not  furnish  any  approximate  estimate  of  the 
amount  expended.  His  field  of  operations  was  chiefly  in  the  vicinity 
of  Rochester,  so  his  traveling  expenses  could  not  have  been  large  in 
the  seven  or  eight  months  he  was  engaged  in  the  business  of  the  de- 
fendant. He  did  not  claim  that  he  paid  for  rights  of  way  or  the  ex- 
penses of  the  town  or  village  boards,  only  to  a  very  limited  amount, 
if  at  all.  The  plaintiff  must  be  charged  with  these  sums  paid  to  him 
by  Drake,  and  the  burden  is  upon  him  to  account  therefor.  He  is  en- 
titled to  adequate  compensation  for  the  valuable  services  he  rendered 
for  the  defendant.  Before  he  can  recover,  however,  he  must  show 
that  he  has  properly  disbursed  the  moneys  which  he  admits  came  into 
his  custody. 

By  the  verdict  of  the  jury  he  is  exonerated  from  rendering  any 
account  whatever  to  the  defendant  of  these  moneys.  In  other  words, 
admittedly  he  has  received  $12,000,  and  in  an  action  for  services  he 
is  permitted  to  recover  their  full  value,  and  still  retains,  so  far  as 
the  record  shows,  unaccounted  for,  this  large  sum  of  money  belonging 
to  his  client,  and  is  acquitted  of  any  liability  to  account  hereafter.  His 
iEailure  to  account  was  properly  raised  on  the  trial  by  motion  for 
nonsuit  and  for  the  direction  of  a  verdict,  and  also  by  exceptions  to 
refusals  to  charge. 

The  defendant's  exceptions  are  sustained,  and  the  motion  for  new 
trial  granted,  with  costs  to  the  defendant  to  abide  event.  All  concur, 
except  ROBSON,  J.,  who  dissents. 


AITKBN  ▼.  J.  B.  &  X  M.  CORNELL  CO. 

(Supreme  Court,  Appellate  Division,  Flrcrt  Department    March  5,  1909.) 

Mastek  and  Skhtant  (fi  278*) — ^Actions— Sufficienct  of  Evidbnob— Nboli- 

GENCE. 

In  an  action  for  a  seryanfs  injury,  caused  by  the  breaking  of  a  wrench 
which  he  was  using  to  pull  a  heavy  building  beam,  evidence  held  not  to 
sustain  a  finding  that  the  wrench  was  an  unsafe  appliance,  or  that  it  was 
furnished  by  defendant  for  the  purpose  for  which  it  was  used  by  plaintiff, 
80  that  defendant  was  not  negligent 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  958; 
Dec.  Dig.  fi  27a*] 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Aitken  against  the  J.  B.  &  J.  M.  Cornell  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Charles  F.  Brown,  for  appellant. 

J.  M.  Grossman,  for  respondent. 

INGRAHAM,  J.  The  defendant  was  constructing  the  iron  work 
for  a  building  in  the  city  of  New  York.  The  plaintiff,  who  was  in  its 
employ,  was  injured,  and  brought  this  action  under  the  employer's 
liability  act  (chapter  600,  p.  1748,  of  the  Laws  of  1902).  Upon  the 
trial  the  plaintiff  testified  that  on  the  morning  of  July  13,  1905,  he  was 
working  for  the  defendant  as  an  iron  worker  in  the  construction  of 
a  building ;  that  he  was  connecting  an  iron  beam  weighing  something 
over  three  tons ;  that  the  defendant's  foreman  ordered  him  to  help  pull 
this  beam  in  place,  and  he  went  up  on  the  outside  wall  of  the  build- 
ing, the  beam  having  then  been  hoisted  to  its  place,  to  connect  it  with 
a  column;  that  the  foreman  stood  alongside  of  the  derrick,  and  the 
plaintiff  asked  him  "to  boom  the  beam  out  a  little  more" ;  that  the 
foreman  said  he  was  afraid  to  boom  it  out,  but  told  the  men  to  pull 
it  in;  that  the  plaintiff  had  a  wrench,  and  he  affixed  his  wrench  to 
the  beam,  and  with  a  fellow  workman  commenced  pulling  on  it  to 
pull  it  in  place ;  that  while  thus  engaged  the  wrench  snapped,  and  the 
plaintiff  was  precipitated  to  the  floor  below.  One  end  of  this  beam  was 
supported  by  a  steel  column,  and  the  other^end  rested  upon  the  wall 
upon  which  the  plaintiff  was  standing.  The  wrench  that  the  plaintiff 
used  was  made  of  cast  steel,  and  was  supplied  to  the  defendant's  em- 
ployes for  screwing  up  nuts  on  the  iron  work.  There  was  evidence, 
that  was  objected  to  by  the  defendant,  that  the  ordinary  wrenches 
used  in  work  of  this  kind  were  what  were  called  "forged  wrenches." 
I  think  this  evidence  was  quite  immaterial,  as  this  wrench  was  not  sup- 
plied by  the  defendant  for  the  use  to  which  the  plaintiff  put  it.  It 
was  used  merely  for  screwing  up  nuts  on  bolts  to  connect  the  iron 
work.  A  witness  called  for  the  plaintiff  testified  that  this  wrench 
was  what  was  known  as  a  "pressed  wrench,"  and  that  it  would  not 
be  safe  to  use  a  pressed  wrench  to  draw  a  beam  weighing  between 
two  and  three  tons.  On  cross-examination  he  testified  that  at  the 
time  of  the  accident  there  was  a  foreman  named  Abbott,  and  under 
him  what  was  called  a  "pusher,"  named  Joyce;  that  Abbott  stood 
on  the  wall  towards  which  this  beam  was  being  pulled;  that  the 
plaintiff  called  out  to  boom  it  out ;  that  Abbott  said  he  could  not,  and 
Joyce  then  told  the  plaintiff  to  insert  the  wrench  and  pull  themselves. 
The  wrench  was  inserted  in  a  hole  in  the  beam,  two  men  took  hold 
of  it  to  pull  the  beam  towards  them,  and  both  men  fell  when  the 
wrench  broke.  It  was  proved  on  behalf  of  the  defendant  that  the 
wrenches  used  by  the  men  were  what  was  called  "drop  forged" ;  that 
there  were  no  cast  wrenches  used  by  the  defendant,  and  no  cast 
wrenches  on  this  job;  that  both  Abbott  and  Joyce  were  on  the  ground 
floor,  below  where  this  beam  was  being  set. 
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After  the  parties  had  rested,  the  defendant  moved  to  dismiss  the 
complaint  and  direct  a  verdict  for  the  defendant.  This  motion  was 
denied,  and  to  that  the  defendant  excepted.  The  court  submitted  the 
question  to  the  jury,  stating  that  the  claim  of  the  plaintiff  was  that  the 
wrench  was  an  improper  tool ;  that  the  law  requires  an  employer  to 
furnish  his  employes  with  safe  tools  and  appliances  with  which  to 
work;  but  that  the  employe  is  charged  with  the  obligation  of  using 
ordinary  care  arid  prudence  himself  in  the  details  of  his  work — and 
left  it  to  the  jury  to  say  whether  this  wrench  was  a  proper  and  safe 
tool  for  the  purpose  for  which  it  was  furnished  to  be  used,  and  wheth- 
er it  was  furnished  to  be  used  in  the  manner  in  which  it  was  used. 
At  the  request  of  the  defendant  the  court  then  charged  that,  if  they 
found  that  the  plaintiff  used  the  wrench  as  testified  to  without  direc- 
tion to  use  it  from  a  superior  or  superintendent,  no  negligence  can 
be  imputed  to  the  defendant.  The  jury  found  a  verdict  for  the  plain- 
tiff of  $5,000. 

The  plaintiff,  in  his  account  of  the  accident,  does  not  state  that  he 
was  ordered  to  use  this  wrench  by  the  superintendent,  but  that  when 
he  requested  the  superintendent  to  boom  out  the  beam  the  latter  said 
that  he  could  not,  but  instructed  the  men  to  pull  in  the  beam  towards 
them,  and  that  he  then  took  this  wrench,  inserted  it  in  the  beam,  and 
be  and  the  man  with  him  both  pulled  on  it,  and,  while  so  pulling,  it 
broke.  One  witness  on  cross-examination  said  that  he  heard  Joyce  tell 
the  men  to  use  this  wrench.  Abbott  was  the  superintendent,  and  in 
charge  of  this  work.  Joyce  was  on  the  floor  below,  and  the  man  who 
gave  this  testimony  was  25  feet  away  from  the  plaintiff.  There  is 
no  evidence  that  the  plaintiff  used  this  particular  wrench  for  the  pur- 
pose under  the  instructions  of  the  superintendent,  but  from  his  testi- 
mony it  would  appear  that  he  selected  it  himself.  This  wrench  was 
one  that  had  been  used  by  the  man  at  work  with  the  plaintiff.  The 
use  for  which  it  was  furnished  was  screwing  nuts  on  bolts.  There 
was  no  evidence  that  it  was  furnished  to  be  used  for  the  purpose  for 
which  the  plaintiff  used  it.  It  was  an  ordinary  piece  of  forged  steel, 
and  a  proper  appliance  for  the  purpose  for  which  it  was  furnished. 
There  was  no  evidence  that  it  was  weak,  or  improperly  made,  or  liable 
to  break,  and  really  no  proper  evidence  that  it  was  unsafe  to  use  it 
for  the  purpose  that  these  men  did  use  it.  The  opinion  of  workmen 
that  another  kind  of  wrench  would  have  been  safer  would  not  sus- 
tain this  verdict,  especially  in  view  of  the  undisputed  testimony  that 
other  wrenches  had  not  been  used  for  many  years.  The  fact  that 
Isler,  who  was  working  with  the  plaintiff  at  this  beam,  had  used  this 
wrench  the  day  before  in  screwing  nuts  on  bolts,  is  certainly  no  evi- 
dence to  show  that  it  was  furnished  for  the  purpose  of  a  hook  to  pull 
in  a  beam.  So  far  as  appears,  the  plaintiff  selected  this  method  of 
pulling  in  the  beam,  and  selected  the  wrench  to  use  for  that  purpose. 
The  only  possible  ground  upon  which  any  liability  could  be  predicated 
is  that  Joyce  told  these  men  to  use  this  wrench  to  pull  the  beam  in ; 
but,  as  before  stated,  he  was  not  in  charge  of  the  work,  and  plaintiff 
does  not  testify  that  he  received  such  direction.  On  the  contrary,  he 
stated  that  he  took  this  wrench  from  his  companion  to  put  it  in  a  beam, 
and  two  men  then  used  it  to  pull  the  beam  into  place.    There  is  no 
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evidence  to  justify  a  finding  that  this  wrench  was  an  unsafe  appliance, 
or  that  it  was  furnished  by  the  defendant  to  be  used  for  such  a  pur- 
pose; and  the  evidence  is  not  sufficient  to  sustain  a  finding  of  the 
defendant's  negligence. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  AH  con- 
cur. 


SEWELL  V.  HOME  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

L  TSiAi.  ({  177*) — Motions  by  Both  Pasties  fob  DiBBcmoN. 

The  court  is  made  the  jndge  of  the  facts,  where  both  parties  move  it 
for  a  direction. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent  Dig.  §  400;  Dec.  Dig.  § 
177.*] 

2.  Dksds  (fi  56*) — Delivbbt. 

There  was  a  delivery  of  a  deed  and  a  consequent  change  in  Interest 
avoiding  a  fire  policy,  where  the  vendor  and  vendee,  who  had  made  the 
cash  payment  met  with  S.,  the  attorney,  who  had  prepared  the  deed  aod 
the  bond  and  mortgage  for  deferred  payment,  all  of  which  were  adsnowl- 
edged,  and  he  told  them  he  could  not  record  them  tUl  a  copy  of  a  map 
referred  to  therein,  the  copy  then  before  them  not  belonging  to  them, 
was  delivered  to  him,  and  thereupon  the  parties  left  the  instruments  with 
him,  to  record  on  obtaining  the  map ;  each  of  them,  while  describing  the 
map  as  a  certain  survey  made  several  years  before,  and  providing  that 
a  copy  of  it  should  be  filed,  having  given  the  location,  description,  and 
boundaries  fully,  irrespective  of  the  map  and  survey. 
[Ed.  Note.^For  other  cases,  see  Deeds,  Cent  Dig.  i  117;   Dec.  Dig.  § 

se.*] 

Si  iNStJBANCE  (fi  328*) — FiBB  Il98UBAMC»— CHANGE  OF  POSSESSION. 

There  was  a  change  of  possession,  from  that  of  a  tenant  to  a  vendee  in 
possession,  avoiding  a  fire  policy,  where  during  the  term  of  the  lease  the 
property  was  sold  to  one  then  in  physical  possession  as  resident  agent  of 
the  lessee,  and  thereafter,  while  he  continued  to  reside  on  the  property, 
no  further  rent  was  paid,  but  he,  in  addition  to  his  cash  payment  of  the 
purchase,  commenced  to  pay  interest  on  his  deferred  payments,  and 
made  extensive  alterations  on  the  premises;  the  presumption  being  that 
his  occup«uicy  was  that  of  vendee  under  the  contract  he  having,  in  the 
absence  of  an  express  agreement  an  Implied  consent  that  he  might  enter 
into  possession  as  owner. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  {  795 ;  Dec.  Dig. 
fi32&*] 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Robert  V.  V.  Sewell  against  the  Home  Insurance  Com- 
pany.   From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ, 

Rutger  Bleecker  Miller,  for  appellant. 
Dickinson  W.  Richards,  for  respondent. 

JENKS,  J.  The  plaintiff  appeals  from  his  judgment  for  $111,  ad- 
mitted by  answer  to  be  due  and  tendered  by  an  offer  of  judgment. 
The  action  is  to  recover  $5,111  upon  a  fire  insurance  policy  that  cov- 
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ered  real  and  personal  property.  The  defense  is  a  change  "in  inter- 
est, title,  and  possession"  of  the  really  against  an  avoiding  provision 
in  the  policy.  At  the  close  of  the  evidence  .the  defendant  moved  for 
a  direction  of  a  verdict  for  the  plaintiff  for  $111,  and  the  plaintiff 
moved  for  a  direction  for  the  full  amount  of  his  claim.  The  court 
granted  the  plaintiff's  motion,  under  section  1185  of  the  Code  of  Civil 
Procedure.  The  defendant  thereupon  moved  to  set  aside  the  verdict, 
which  was  done,  and  the  present  judgment  was  directed. 

The  learned  court  decided  that  there  was  "a  clear  change  of  inter- 
est," and  the  correctness  of  that  decision  is  challenged  on  this  appeal. 
The  policy  was  issued  in  September,  1904,  to  Underhill,  owner  of 
the  premises.  On  October  4,  1906,  Sewell  and  Underhill  made  a 
contract  whereby  Sewell  agreed  to  purchase  the  premises  for  $5,000 
cash  and  his  purchase-money  bond  and  mortgage  for  $20,000,  pay- 
able in  6  years,  with  6  per  cent,  interest,  payable  semi-annually.  The 
deed  was  to  be  dated  (October  1,  1906.  Sewell  resided  on  the  prem- 
ises at  the  time  the  contract  was  made,  and  continued  to  reside  there 
until  the  day  of  the  fire,  April  5,  1907.  The  learned  counsel  for  the 
appellant  contends  that  there  was  not  a  delivery  of  the  deed  and  a 
transfer  of  the  premises  from  Underhill  to  Sewell  until  after  the  fire. 
A  week  or  ten  days  before  the  fire  the  vendor  and  vendee  met  at  the 
former's  house,  together  with  Mr.  Stoddart,  an  attorney  at  law,  who 
had  prepared  the  deed  and  the  bond  and  mortgage  required  by  the 
said  contract.  Mr.  Stoddart  testifies  that  he  told  the  said  parties  that 
he  could  not  record  the  instruments  until  a  certain  "map"  referred  to 
in  them  was  delivered  to  him,  and  thereupon  the  parties  left  these  in- 
struments with  him,  which  were  not  recorded  by  him  until  some  time 
after  the  day  of  the  fire.  "The  question  of  delivery,  involving,  as  it 
does,  acceptance,  is  always  one  of  intention,  and,  where  there  is  a 
conflict  in  the  evidence,  it  becomes  a  question  of  fact  to  be  determined 
by  a  jury.  There  must  be  both  a  delivery  and  acceptance,  with  the 
intent  of  making  the  deed  an  effective  conveyance."  Ten  Eyck  v. 
Whitbeck,  166  N.  Y.  352,  50  N.  E.  966. 

There  is  practically  no  contradiction  by  either  party  of  Mr.  Stod- 
dart's  testimony  as  to  the  doings  before  and  at  this  interview.  If 
there  were  both  parties  had  moved  the  court  for  a  direction,  and  had 
thus  made  it  the  judge  of  the  facts.  It  is  not  disputed  that  upon  the 
execution  of  the  contract,  months  before,  the  vendor  paid  the  $5,000 
cash  consideration  and  began  to  pay  the  interest  required  by  the  bond 
and  mortgage.  It  is  not  disputed  that  the  deed  and  the  bond  and 
mortgage  was  fully  prepared  (save  as  to  the  map,  which  I  shall 
discuss  hereafter),  were  duly  acknowledged  on  March  16,  1904,  and 
were  produced  at  this  interview.  Mr.  Stoddart,  asked  whether  the 
bond  and  mortgage  were  handed  to  him,  answered : 

"I  don't  know  as  handed.  They  all  were  handed.  I  picked  them  up.  That 
would  be  a  better  way  to  put  it" 

He  continued : 

"There  was,  I  think,  some  suggestion  that  I  was  to  hold  onto  the  mortgage 
until  the  map  was  delivered  to  me,  and  upon  the  delivery  of  the  map  I  was  to 
record  the  deed  and  the  mortgage  and  file  the  map." 
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Both  parties  made  the  suggestion.  The  "map**  was  a  certain  sur- 
vey. Both  deed  and  mortgage  made  reference  thereto ;  but  the  loca- 
tion, description,  and  boundaries  were  full  and  irrespective  of  this 
map  or  survey,  which  was  referred  to  in  both  instruments,  after  the 
location  and  description  were  fully  set  forth,  to  facilitate  the  running 
of  a  boundary  line.  The  map  is  described  in  the  said  instruments  as 
a  survey  made  by  W.  H.  C.  Pynchon,  civil  engineer,  dated  January 
25,  1907,  and  the  provision  as  to  it  in  each  instrument  was  "a  copy 
of  which  is  to  be  filed  in  the  office  of  the  clerk  of  Nassau  county." 
But  the  map  itself  was  in  existence  at  the  time  of  this  meeting  of 
the  parties ;  for  Mr.  Stoddart  testifies  without  contradiction : 

'*The  map  was  not  ready.  In  other  words,  the  map  they  had  there  did  not 
belong  to  them." 

And,  moreover,  the  map  is,  as  I  have  shown,  definitely  described 
in  both  deed  and  mortgage  as  dated  January  25,  1907,  and  these  in- 
struments were  acknowledged  on  March  17,  1907.  Mr.  Stoddart 
wished  for  a  "copy"  which  could  be  filed;  but  even  that  copy  was 
not  to  be  filed  simultaneously  with  the  instruments,  because  the  ex- 
plicit provision  therein  was :  "A  copy  which  is  to  be  filed."  There  is 
no  question,  then,  that  when  the  parties  thus  met  the  vendee  had  some 
months  before  paid  the  consideration,  that  the  vendor  was  in  physical 
possession,  that  the  instruments  were  produced  complete,  and  acknowl- 
edged, and  that  they  were  thereupon  left  with  Mr.  Stoddart,  who  "was 
to  record  the  deed  and  mortgage  and  to  file  the  map,"  which  was  aft- 
erwards done.  Indeed,  Mr.  Stoddart,  so  far  as  the  parties  were  con- 
cerned, could  have  recorded  the  instruments  for  them,  respectively, 
forthwith,  and  could  have  filed  the  copy  of  the  map  whenever  one 
was  produced.  The  delay  in  record  was  a  mere  matter  of  business 
procedure  on  the  part  of  Mr.  Stoddart,  who,  of  course,  is  above  any 
criticism.  There  is  no  ritual  of  delivery,  and  record  is  not  essential  to 
delivery.  There  is  not  the  slightest  proof  but  that  each  party  intended 
to  deliver  up  to  the  other  the  instruments  in  question,  without  reserva- 
tion or  condition.  Mr.  Stoddart,  then,  did  not  hold  the  instruments  as 
in  escrow  for  the  performance  of  any  condition  before  delivery,  within 
the  rule  indicated  in  Foster  v.  Mansfield,  3  Mete.  (Mass.)  414,  37  Am. 
Dec.  154. 

I  think  that  the  learned  court  was  correct  in  its  decision  that  "there 
was  a  delivery  of  both  the  deed  and  the  mortgage  within  the  mutual 
intent  of  the  parties."  See  Devlin  on  Deeds  (2d  Ed.)  vol.  1,  §  306.  In 
this  section  the  author  writes : 

"Where  a  grantor,  haying  executed  a  deed  to  his  Intended  wife,  hands  It 
to  her,  and  she,  after  some  conversation  relating  to  the  deed,  gives  It  hack  to 
him  for  the  parpoee  of  having  It  recorded,  there  Is  a  sufficient  delivery." 

Sec,  too,  National  Bank  v.'  Bonnell,  26  Misc.  Rep.  641,  67  N.  Y. 
Supp.  486;  Reed  v.  Marble,  10  Paige,  409;  Souverbye  v.  Arden,  1 
Johns.  Ch.  239-256;  Munoz  v.  Wilson,  111  N.  Y.  296,  18  N.  E.  855; 
Kosseau  v.  Bleau,  131  N.  Y.  177,  30  N,  E.  52,  27  Am.  St.  Rep.  578. 

But  it  is  also  urged  that  there  could  be  no  delivery  because  the  map 
was  a  material  and  an  essential  part  of  the  conveyance,  and  there 
could  be  no  complete  delivery  without  its  existence.    But  the  map,  for 
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the  reasons  heretofore  stated,  was  not,  a  material  and  essential  part  of 
the  conveyance.  But,  assume  that  it  was;  the  evidence,  as  I  have 
pointed  out,  establishes  without  dispute  that  it  was  in  existence.  All 
that  appears  is  that  any  copy  owned  by  the  parties  was  not  on  hand, 
so  that  it  could  forthwith  be  filed.  The  reference  in  the  instruments  is 
to  a  described  survey^  an  existing  thing,  of  which  a  copy  was  to  be  filed, 
and  not  simultaneously,  as  I  have  said.  The  several  cases  cited  from 
Barbour's  Reports  do  not  apply.  They  recognize  the  rule  that  where 
property  cannot  be  located  and  described  without  a  map  referred  to  in 
the  instrument,  or  the  property  is  located  and  described  or  sold  with 
express  reference  to  a  map,  then  the  map  is  read  into  the  conveyance. 
In  the  only  other  case  cited  by  the  learned  counsel  for  the  appellant 
(Hoyt  v.  McLagan,  87  Iowa,  746,  66  N.  W.  18),  it  was  held  that  the 
grantors  did  not  part  with  power  and  control  and  the  right  to  revoke 
their  deeds  when  they  left  them  in  the  hands  of  a  third  party  until  they 
"got  proper  abstracts  of  title" ;  the  court  saying  that  each  party  there- 
by reserved  control  of  their  deeds,  asking,  if  otherwise,  why  did  the 
parties  thus  deposit  the  deeds,  when  they  themselves  could  have  ob- 
tained the  abstracts,  and  why  did  the  parties  reserve  the  right  to  them- 
selves to  determine  whether  the  abstracts  were  proper?  No  such  ques- 
tion is  presented  in  this  case. 

But  m  any  event  I  am  of  opinion  that  the  case  shows  a  vendee  in 
possession.  The  vendee  was  in  physical  possession  of  the  premises 
when  he  made  the  contract  of  sale.  It  appears  that  he  remained  there- 
after in  continuous  possession  up  to  the  time  of  the  fire.  It  is  not  con- 
tended that  after  the  execution  of  the  contract  his  occupancy  was  that 
of  a  tenant,  or  that  he  ever  paid  any  rent.  The  testimony  is  undisputed 
that  the  vendee  never  had  a  lease  of  the  premises  and  never  was  re- 
garded as  a  tenant  thereof.  It  appears  that  the  premises  had  been 
leased  in  January,  1904,  by  this  vendor  to  Russell  by  lease  to  expire 
on  March  1,  1907.  Russell  agreed  in  the  lease  to  occupy  the  premises 
"for  the  requirements  of  the  Huntington  Stud,"  a  corporation,  and 
this  vendee  then  entered  upon  the  premises  as  the  resident  agent  of 
that  corporation,  and  had  made  the  payments  of  rent  on  account  of  the 
lease  up  to  October  1, 1904.  This  accident  of  occupancy  of  the  premis- 
es explains  why  the  vendee  as  such  did  not  make  any  formal  physical 
entry.  But  Sewell  residing  in  the  premises  as  the  agent  or  servant  of 
the  tenant,  and  Sewell  as  vendee,  are  two  distinct  persons  in  the  eye 
of  the  law ;  and  it  would  be  absurd  to  contend,  because  he  originally 
came  upon  the  premises  perforce  of  a  lease  to  his  principal,  Aat  so 
long  as  he  remained  on  the  premises  he  must  be  regarded  in  that 
status.  After  he  made  the  contract  for  purchase,  no  rent  was  paid 
by  any  one;  but,  on  the  other  hand,  he  paid  forthwith  the  cash  con- 
sideration, and  he  began  to  pay  the  interest  on  his  bond  and  mortgage, 
which  constituted  part  of  the  consideration.  The  presumption  would 
be  that  his  occupancy  was  that  of  vendee  under  that  contract.  More- 
over, he  began  to  make  and  made  extensive  alterations  and  repairs 
upon  the  premises,  although  he  does  testify  that  he  asked  permission. 
In  the  absence  of  any  express  agreement,  there  was  an  implied  consent 
that  he  might  enter  into  possession  of  the  premises  as  owner.  Miller 
V.  Ball,  64  N.  Y.  293;  Teller  v.  Schulr,  123  App.  Div.  884,  108  N.  Y. 
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Supp.  325.  As  the  court  say  in  Miller  v.  Ball,  supra,  it  cannot  be  in- 
ferred that  the  purchaser  meant  to  retain  the  consideration  and  at  the 
same  time  retain  the  control  of  the  land  from  the  only  person  interest- 
ed in  the  use  and  protection  of  the  same.  Such  possession  would  avoid 
the  policy  of  insurance.  Brighton  Beach  Racing  Association  v.  Home 
Ins.  Co.,  113  App.  Div.  728,  99  N.  Y.  Supp.  219,  affirmed  189  N.  Y 
526,  82  N.  E.  1124. 
The  judgment  must  be  affirmed,  with  costs.    All  concur. 


LIVERI6HT  V.  STERN6ERGER  et  aL 
(Supreme  Conrt,  AppeHate  Diyisloo,  First  Department    March  S,  1909.) 

L  OONTEBSION    (f  19*) — ^TlMB— IWTEWT. 

If  real  estate  is  to  be  converted  into  personalty,  it  will  generally  be 
deemed  to  be  so  converted  at  testator's  death,  unless  testator's  intention 
appears  to  have  been  that  such  conversion  should  take  place  on  the 
happening  of  a  designated  event  or  at  some  future  time. 

[Ed.  Note. — ^For  other  cases,  see  Conversion,  Cent  Dig.  §§  45-51 ;  Dec. 
Dig.  §  19.*] 
2.  OonvsBsioN  d  19*>— TiKS— Will— CoNSTBUcnoN. 

Testator  authorized  his  executors  to  sell  his  real  estate  in  their  discre- 
tion, except  that  they  were  prohibited  from  selling  his  dty  and  country 
home  without  the  consent  of  the  widow  until  after  her  death,  when  final 
distribution  was  to  be  made.  The  estate  was  directed  to  be  augmented  by 
adding  thereto  the  amount  of  advancements  made  to  testator's  children, 
and,  after  adding  such  advancements,  to  make  an  equal  distribution. 
Held,  that  the  conversion  of  testator's  realty  into  personalty  was  postron- 
ed  until  the  death  of  the  widow. 

[Bd.  Note. — ^For  other  cases,  see  Conversion,  Cent  Dig.  (§  45-51  ,  Dec. 
Dig.  §  19.*] 

Submission  of  controversy  under  Code  Cir.  Proc.  §§  1279-1281,  be- 
tween Louis  Liveright,  individually  and  as  administrator  of  the  estate 
of  Minnie  H,  Liveright,  deceased,  and  Edwin  Sternberger  and  anoth- 
er, as  executors  of  the  will  of  Simon  Sternberger,  deceased,  and  others. 
Judgment  for  plaintilBF. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Daniel  P.  Hays,  for  plaintiff. 
Clifford  Seasongood,  for  defendants. 

HOUGHTON,  J.  In  1895  Simon  Sternberger  died,  leaving  a  wi- 
dow and  eight  children.  His  estate  consisted  principally  of  various 
parcels  of  real  property.  The  specific  and  money  legacies  given  by  his 
willy  together  with  the  ordinary  expenses  of  administration,  exhausted 
the  personalty.  His  town  residence  in  the  city  of  New  York  and  his 
country  residence  at  Long  Branch  he  gave  to  his  executors  in  trust, 
to  lease  the  same  and  pay  the  rents  to  his  wife  during  her  life,  with  the 
privilege,  however,  on  her  part,  of  occupying  them  if  she  should  so 
choose,  and  prohibiting  their  sale  except  upon  her  consent,  evidenced 
by  her  joining  in.  deeds  of  conveyance.    If  either  or  both  should  be  sold, 

*Por  otber  oaaM  ■••  same  topic  &  |  numbsb  tn  Dec.  A  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indezei 
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the  proceeds  were  to  be  invested  and  the  income  paid  to  her.  All  the 
rest,  residue  and  remainder  of  his  estate  he  gave  to  his  executors  in 
trust,  "to  lease  the  real  estate,  to  invest  and  keep  invested  the  person- 
al estate  and  the  proceeds  of  any  sale  of  real  estate,  to  collect  and  re- 
ceive the  rents,  interest,  and  income  of  the  real  and  personal  estate," 
and  tp  pay  to  his  wife  from  such  rents,  interest,  and  income  a  yearly 
annuity  of  $6,000,  and  the  balance  to  his  children  in  certain  propor- 
tions. By  the  thirteenth  clause  of  his  will,  upon  the  death  of  his  wife 
he  gave,  devised,  and  bequeathed  all  of  the  property  held  in  trust  to 
his  children  and  their  issue,  share  and  share  alike.  The  will  further 
provided,  however,  that,  because  of  certain  advancements  made  by  the 
testator  to  various  of  his  children  during  his  lifetime,  such  advance- 
ments should  be  added  to  his  estate,  and  upon  division  the  advance- 
ment made  to  any  child  should  be  deducted  from  his  share.  The  pre- 
cise language  of  the  will  respecting  the  ultimate  division  is  as  follows : 

"Having  heretofore  advanced  to  'my  children  hereinafter  named  various 
sums,  which  sums  respectively  amount  to  the  sums  mentioned  after  each  of  their 
names,  viz.  [name  of  child  and  sum  advanced],  which  statement  of  advance- 
ment is  to  he  taken  and  deemed  conclusive,  and  desiring  that  the  said  siimB 
should  be  deemed  and  taken  as  advancement  to  the  said  children  respectively, 
it  is  my  will  and  I  do  hereby  direct  that  for  the  purpose  of  making  a  just  dis- 
tribution of  the  property  devised  and  bequeathed  by  me  in  and  by  the  thir- 
teenth clause  of  this  my  will  unto  my  children  (or  their  issue  aforesaid)  and 
for  no  other  purpose,  the  said  sums,  without  interest,  shall  be  reckoned  as  part 
of  the  property  devised  and  bequeathed  by  the  said  thirteenth  clause  hereof, 
and  I  direct  that  from  the  respective  shares  of  principal  devised  and  bequeath- 
ed to  each  by  the  thirteenth  clause  of  this  my  will  to  which  my  said  sons  [enu- 
merating them]  or  their  said  issue  will  be  entitled,  there  shall  be  charged  and 
deducted,  without  interest,  the  said  amounts  as  aforesaid  advanced  or  paid 
to  my  said  sons  an4  daughter,  respectively." 

Then  follow  directions  as  to  disposition  of  the  surplus  income  left 
over  after  the  annuity  to  the  wife,  concerning  which  the  advancements 
should  be  taken  into  consideration.  Three  executors  were  named,  and 
the  testator  authorized  and  empowered  them,  or  the  survivors,  wheth- 
er acting  as  executors  or  trustees,  at  any  time  in  their  discretion  to 
sell  all  or  any  part  of  his  real  estate  at  public  or  private  sale,  free  and 
clear  of  any  diarge  thereon  under  his  will.  After  the  death  of  the 
testator  his  son  Clarence  S.  Sternberger  died,  leaving  a  last  will  and 
testament  by  which  he  devised  and  bequeathed  one-third  of  his  inter- 
est in  his  father's  estate  to  his  sister  Minnie  H.,  who  afterwards  mar- 
ried the  plaintiff,  Louis  Liveright,  and  became  a  resident  of  the  state 
of  Pennsylvania,  and  died  intestate  and  without  child  or  descendant, 
leaving  her  surviving  her  husband,  this  plaintiff,  and  her  mother  and 
brothers  and  sisters,  defendants  herein.  Betvveen  the  death  of  the  tes- 
tator and  the  death  of  the  daughter  Minnie  the  executors  had  sold  two 
parcels  of  real  property  and  realized  therefrom  in  the  aggregate  $68,- 
760. 

By  the  laws  of  the  state  of  Pennsylvania,  when  a  married  woman 
possessed  of  personal  property  shall  die  intestate  without  children  or 
descendants,  the  husband  is  entitled  to  such  personal  estate  absolutely. 
The  plaintiff,  as  such  surviving  husband  and  as  administrator  of  his 
deceased  wife,  claims  that  all  of  the  real  property  of.  which  Simon 
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Stemberger  died  seised  was  on  such  testator's  death  from  necessity, 
because  of  the  provisions  of  the  will,  converted  into  personalty,  and 
that  therefore  the  full  share  of  his  wife  in  her  father's  estate  was  per- 
sonal property,  which  passed  to  him  upon  her  dying  intestate  and  with- 
out children  or  descendants.  The  defendants  insist  that  under  the  pro- 
visions of  the  will  the  real  property  was  not  from  necessity  converted 
into  personalty  at  once  on  the  testator's  death,  but  was  converted  into 
personalty  so  far  only  and  at  such  times  only  as  the  executors  and  trus- 
tees should  exercise  their  discretion  to  sell  any  part  of  it.  They  con- 
cede that  the  proceeds  of  real  property  which  had  been  sold  before  the 
death  of  the  daughter  Minnie  amounting  to  $68,750,  became  personal- 
ty, and  that  her  share  thereof  belongs  to  the  plaintiff;  but  they  main- 
tain that  all  imsold  parcels  retained  their  character  of  realty,  and  that 
therefore  plaintiff  as  surviving  husband  has  no  interest  in  them  or  in 
the  proceeds  realized  from  any  future  sale. 

There  are  no  direct  words  in  the  will  converting  the  real  property 
into  personalty,  nor  any  absolute  direction  to  the  trustees  to  sell  and 
divide  the  proceeds.  Whatever  conversion  there  may  be  arises  from 
necessity,  because  of  the  complicated  provisions  respecting  a  jfinal  dis- 
tribution of  the  estate  upon  the  death  of  the  widow.  There  is  an  ab- 
solute prohibition  against  selling  the  two  parcels  directed  to  be  held 
for  the  benefit  of  the  widow,  except  i^on  her  consent.  If  the  real 
property  be  deemed  to  be  converted  into  personalty  before  actual  sale, 
or  before  the  death  of  the  widow,  these  two  parcels  must  be  excluded 
from  the  operation  of  such  conversion,  and  only  the  remaining  parcels 
be  deemed  to  have  been  converted.  The  general  rule  is  that,  if  real 
estate  be  converted  into  personalty  at  all,  it  shall  be  deemed  to  be  so 
converted  at  the  death  of  the  testator.  If,  however,  it  be  the  intention 
of  the  testator,  such  conversion  may  take  place  upon  the  happening  of 
a  designated  event  or  at  some  future  time.  Underwood  v.  Curtis,  127 
N.  Y.  523,  28  N.  E.  585;  Matter  of  Hammond,  74  App.  Div.  547,  77 
N.  Y.  Supp.  783. 

The  testator  gave  no  imperative  direction  to  his  executors  to  sell  the 
real  estate,  but  only  authorized  them  to  do  so  in  their  discretion.  The 
sale  of  two  important  parcels  was  expressly  forbidden  to  be  made 
without  the  consent  of  the  widow.  The  testator  apparently  saw  no 
necessity  for  a  sale  until  his  widow  should  die.  It  might  be  desirable 
during  the  widow's  lifetime  to  sell  certain  parcels,  or  all  of  them,  and- 
if  his  executors  thought  it  wise  they  were  given  the  privilege  of  so  do- 
ing. On  the  death  of  the  widow  final  distribution  was  to  be  made.  His 
estate  was  directed  to  be  augmented  by  adding  thereto  the  amount  of 
advancements  made  to  his  children  as  he  by  his  will  stated  them  to  be. 
Having  added  these  advancements,  equal  division  was  to  be  made ;  the 
child  to  whom  nothing  had  been  advanced  to  get  a  full  share,  and  the 
one  to  whom  advancement  had  been  made  a  like  amount  less  such  ad- 
vancement 

Gathering  the  intention  of  the  testator  as  best  we  may,  we  are  of 
the  opinion  that  it  was  not  his  intent  that  his  real  property  should  be 
converted  into  personalty  immediately  upon  his  death,  but  rather  that 
it  should  be  postponed  until  the  death  of  the  widow,  unless  the  execu- 
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tors  should  sooner  sell  the  same  under  the  power  which  he  gave  them. 
It  is  not  absolutely  necessary  to  sell  for  the  purpose  of  distribution  un- 
til the  death  of  the  widow,  and  therefore  conversion  from  necessity 
to  carry  out  the  provisions  of  the  will  does  not  arise  until  that  time. 

These  conclusions  lead  to  a  direction  of  judgment  in  favor  of  plain- 
tiff only  for  the  share  of  Minnie  H.,.  his  deceased  wife,  in  the  $68,750, 
the  proceeds  from  sale  of  real  property  sold  before  her  death,  and  to 
a  holding  that  plaintiff  is  not  entitled  to  any  interest  in  the  remaining 
parcels  of  real  property;  and  judgment  is  directed  accordingly,  with- 
out costs.    All  concur. 


FERDON  T.  NEW  YORK,  O.  &  W.  RT.  CO. 
(Supreme  Court,  AppeUate  DiviBion,  Third  Department    Mardi  10,  1909.) 

1.  Railboadb  (f  113*)  — OoNiTBUonoN  or  Roadbed  — Lkabujit  fob  Nbgli- 

OVNGE. 

Where  a  railroad  company,  In  constructing  an  additional  track  and 
widening  its  roadbed  for  that  purpose,  acts  in  pnrsuance  of  legislative 
authority  and  for  the  aGcomplishmmt  of  a  work  of  public  utility,  having 
acquired  the  necessary  private  rights  of  owners,  it  is  liable  only  for  neg- 
ligence in  the  construction  or  for  want  of  due  skill  and  care  in  doing  its 
necessary  work,  so  as  to  avoid  injury  reasonably  to  be  anticipated;  but 'the 
work  must  be  done  strictly  in  conformity  to  the  rights  of  private  owners, 
in  a  manner  not  unnecessarily  injurious  to  them,  and  subject  to  the  same 
responsibilities  as  though  done  by  an  indlviduaL 

[Ed.  Note.— For  other  eases,  see  Railroads,  Cent  Dig.  f  853;  Dec  Dig.  | 
113.»] 

2.  Waters  and  Wateb  Coubseb  (f  78*)— Oonsteuction  or  Raileoad— Widen- 

iNo  or  Roadbed—Di VERSION  or  Wateb— Reasonableness  or  Blan. 

In  an  action  against  a  railroad  company  for  damages  to  plaintifTs  land 
from  flooding,  aUeged  to  be  caused  by  the  widening  of  defendant's  road- 
bed by  filling  in  along  the  side  of  a  river  on  the  opposite  side  of  which 
plaintifTs  land  abutted,  thereby  diverting  the  water  of  the  stream,  it  was 
a  questicm  for  determination  whether  the  railroad  company,  in  the  lawful 
exercise  of  its  right  to  built  an  additional  track,  might  have  accomplished 
the  purpose  without  injurious  consequences  to  plaintiff  by  some  other 
method  or  plan  of  construction,  and  whether,  having  due  regard  for  the 
rights  of  others,  it  should  in  i^eason  and  fairness  have  adopted  such  other 
plan. 

[Ed.  Note.— For  other  cases^  Bee  Waters  and  Water  Courses,  Cent  Dig. 
f  09;  Dec.  Dig.  S  78.*] 

8.  Evidence  (S  529*)  ^ Opinion  Evidence ~ Subjects  or  Bkpebt  Evidence-- 
Result  or  Enoboaguhent  on  Stbeam. 

In  an  action  against  a  railroad  company  for  damages  to  plaintiff's  land 
from  flooding,  alleged  to  be  caused  by  the  widening  of  defendant's  road- 
bed by  filling  in  along  the  side  of  a  river  opposite  plaintiff's  land,  where  it 
was  a  serious  question  whether  the  flooding  was  occasioned  by  the  flll- 
ing  or  by  freshets,  and  one  of  the  questions  to  be  decided  by  the  Jury  was 
the  cause  of  the  changing  of  the  deep  channel  of  the  river  from  the  side 
of  the  railroad  to  the  bank  adjoining  plaintiff's  land,  on  which  the  evi- 
dence was  conflicting,  testimony  of  witnesses  that  it  was  caused  by  de- 
fendant's filling  in  of  the  river,  amounting  merely  to  expressions  of  opin- 
ion and  deductions  from  facts,  imparting  no  information  which  could  not 
be  given  by  a  statement  of  the  facts,  and  not  based  oa  scientific  knowledge, 
was  inadmissible,  since  conclusions  of  expert  witnesses  may  only  be  given 
in  evidence  when  the  conclusions,  as  well  as  knowledge  of  the  facts  from 

*For  other  cases  lee  same  topic  4  8  numbxb  In  Dec.  4  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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which  they  are  drawn,  depend  upon  profeBSional  or  sdentlflc  Information 
or  skill,  not  within  the  range  of  ordinary  training  or  intelligence. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f  2338;  Dec  Dig. 
1529.*] 

4.  Appeal  awd  Ebrob  (5  1050*)--Review— Habjcless  Ebbob— Anicissiozr  of  Iic- 

PBOPEB  EZPEBT  TESTIMONT. 

The  evidence  upon  a  question  being  evenly  balanced,  the  improper  ad- 
mission of  expert  testimony  was  prejudicial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error»  Cent  Dig.  S  4153 ; 
Dec.  Dig.  S  1050.*] 

Chester,  J.,  dissenting. 

Appeal  from  Trial  Term,  Sullivan  County. 

Action  by  John  S.  Ferdon  against  the  New  York,  Ontario  &  West- 
em  Railway  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  granted. 

The  complaint  alleges  that  the  defendant  is  a  raUroad  corporation,  duly  or- 
ganised and  incorporated  under  the  laws  of  the  state  of  New  York  and  oper- 
ating a  railroad  through  the  town  of  Rockland,  Sullivan  county,  N.  Y. ;  that 
the  plaintiff  is  the  owner  of  a  farm  on  the  easterly  side  of  the  BeaverklU  river ; 
that  defendant  is  and  for  more  than  20  years  haa  been  the  owner  and  in  pos- 
session for  the  purposes  of  its  railroad  of  a  strip  of  land  adjacoit  to  said 
BeaverklU,  on  the  westerly  side  thereof,  and  opposite  plaintiff's  farm;  that 
said  railroad  was  constructed  about  the  year  1872,  and  has  since  been  operated 
by  the  defendant  along  and  upon  its  premises  aforesaid ;  that  since  the  con- 
struction of  said  railroad  the  defendant  has  at  divers  times,  and  particularly 
in  the  years  1901,  1902,  and  1903,  thrown  into  said  stream  large  quantities  of 
dirt,  rock,  and  debris,  and  has  thereby  wrongfully  diverted  the  stream  from 
its  natural  course  and  channel,  partially  filling  the  same  and  causing  the  wa- 
ters to  flow  over  and  upon  plaintiff's  premises.  Judgment  is  demanded  that 
an  injunction  be  granted  restraining  the  defendant  from  further  interference 
with  the  stream  and  for  the  damages  which  the  plaintiff  has  sustained. 

Plaintiff  was  formerly  the  owner  of  land  on  both  sides  of  the  river,  and  in 
1871  conveyed  in  fee  to  the  predecessor  of  the  defendant  a  portion  thereof, 
*'of  the  width  of  100  feet,  being  60  feet  on  each  and  either  side  of  the  center 
line  of  the  railroad  of  said  company  as  the  same  is  staked  and  located  and  in- 
dicated upon  a  map  of  such  location  on  file  in  the  office  of  the  clerk  of  the 
county  of  Sullivan,"  being  the  land  on  which  defendant's  railroad  is  built  on 
the  westerly  side  of  the  river,  and  opposite  the  portion  of  plaintiff's  land  still 
owned  by  him,  and  which  in  this  action  he  claims  to  have  been  damaged  by 
the  acts  of  the  defendant  The  land  thus  conveyed  skirted  the  river,  and  at 
some  points  Included  the  waters  adjacent  to  the  shore  thereof.  It  consisted 
for  several  hundred  feet  of  a  mountainous  and  rocky  slope,  extending  to  the 
water's  edge,  through  which  the  railroad  was  cut  The  river  at  the  point  in 
question  is  about  140  feet  wide,  and  as  it  flows  down  stream  increases  quite 
rapidly  hi  width.  In  the  year  1904  defendant  double-tracked  its  said  railroad. 
In  the  years  1901,  1902»  and  1903,  for  the  purpose  of  widening  its  roadbed  for 
Bach  additional  track,  it  conducted  blasting  operations  in  the  rock  cut  above 
mentioned,  and  threw  the  accumulated  rock  and  debris  over  the  easterly  edge 
of  its  railroad  and  into  the  river,  thereby  extending  into  the  river  the  em- 
bankment of  its  roadbed.  No  effort  was  made  at  the  trial  to  fix  definitely  the 
exteskt  of  such  encroachment ;  but  plaintiff's  surveyor  estimated  that  the  em- 
bankment extended  15  or  20  feet  into  the  river.  In  each  of  those  years  fresh- 
ets occurred,  and  the  water  overflowed  and  damaged  plaintiff's  farm.  It  is 
the  ooDtention  ot  plaintiff  that  the  filling  in  of  the  river  1^  defendant  on  the 
westedy  side  thereof  turned  the  current  and  channel  of  the  stream  and  caused 
the  water  to  flow  upon  his  premises.   Hence  his  alleged  grievance. 

At  the  dose  of  the  testimony  the  court  submitted  to  the  Jury  the  foUowIng 
questions:    **(!)  Did  the  defendant  during  the  spring  and  sunmier  of  1901, 
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1002,  and  1903,  by  the  enlargement  or  repair  of  Its  roadbed,  or  In  any  other 
way,  dump  rock,  dirt,  and  other  materials  into  the  channel  or  bed  of  the 
Beaverklll  river,  at  or  adjacent  to  Carpenter's  eddy,  so  as  to  materially  fill  up 
and  narrow  the  channel  or  bed  of  the  river  at  that  point?  (2)  If  the  answer 
to  the  first  question  be  'Yes,'  did  such  filling  or  narrowing  of  the  channel 
cause  the  water  to  change  its  natural  and  ordinary  course  during  times  of  high 
water  in  1901,  1902,  and  1903,  or  in  either  of  said  years?  (3)  Were  the  plain- 
tiff's premises  damaged  by  the  floods  of  December,  1901,  September,  1902,  and 
October,  1003,  or  by  either  of  them?  If  so,  to  what  amount  in  dollars  and 
cents?  What  w^as  the  damage,  if  any,  to  the  plaintifTs  crops  by  the  flood  ot 
1902?  (4)  Was  such  damage  caused  solely  by  the  changing  of  the  course  of 
the  river  by  the  act  of  the  defendant?  (5)  Or  was  such  damage  caused  by  the 
high  water,  irrespective  of  the  act  of  the  defendant?"  All  those  questions 
were  answered  by  the  Jury  favorably  to  the  plaintiff,  and  they  flxed  the  dam- 
ages to  his  premises  for  the  three  years  at  $500  and  to  his  crops  at  $150.  rnie 
court  in  its  decision  adopted  these  findings,  and  made  additional  findings,  and 
directed  Judgment  in  favor  of  plaintiff  for  the  sum  of  $G50.  From  this  Judg- 
ment, defendant  appeals. 

Argued   before    SMITH,    P.    J.,    and    CHESTER,    KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
George  H.  Carpenter,  for  appellant. 
Frank  S.  Anderson,  for  respondent. 

COCHRANE,  J.  Plaintiff  conveyed  to  the  defendant  for  the  pur- 
pose of  a  railroad  the  property  where  the  alleged  wrongful  acts  were 
committed.  It  is  apparent  from  the  language  of  the  grant  that  plain- 
tiff understood  and  intended  that  it  should  be  so  used.  The  defend- 
ant, in  constructing  an  additional  track  and  in  widening  for  that  pur- 
pose its  roadbed,  was  acting  in  pursuance  of  legislative  authority  and 
for  the  accomplishment  of  a  work  of  public  utility.  In  such  a  case, 
where  it  is  acting  within  legislative  authority  and  has  acquired  the 
necessary  private  rights  of  owners,  it  is  well  settled  that  it  is  only  liable 
for  negligence  in  the  construction,  or  for  want  of  due  skill  and  care  in 
so  arranging  or  accomplishing  its  necessary  work  as  to  avoid  inj'ury 
reasonably  to  be  anticipated.  Uline  v.  New  York  Central  &  Hudson 
River  Railroad  Company*  101  N.  Y.  98.  4  N.  E.  536,  54  Am.  Rep.  661 ; 
Bennett  v.  Long  Island  Railroad  Company,  181  N.  Y.  431,  74  N.  E. 
418;  Conklin  v.  New  York,  Ontario  &  Western  Railway  Company, 
102  N.  Y.  107,  112,  6  N.  E.  663 ;  Bellinger  v.  New  York  Central  Rail- 
road, 23  N.  Y.  42;  Conabeer  v.  New  York  Central  &  Hudson  River 
Railroad  Company,  156  N.  Y.  474,  51  N.  E.  402.  Under  the  foregoing 
authorities  the  defendant  was  justified  in  the  construction  of  an  ad- 
ditional track  for  its  railroad,  and,  if  it  properly  and  reasonably  exer- 
cised such  right  of  construction,  any  damages  to  plaintiff  necessarily 
arising  therefrom  would  be  merely  incidental  or  consequential,  and  not 
of  such  a  character  as  to  render  the  defendant  liable  therefor. 

But  the  defendant  could  not  arbitrarily  or  capriciously  exercise  such 
right  of  construction  in  a  manner  unnecessarily  injurious  to  plaintiff. 
The  authorities  cited  do  not  go  to  that  extent.  Whether  defendant 
should  have  widened  its  roadbed  on  the  side  more  remote  from  the 
river,  or  whether  it  extended  its  embankment  in  the  river  to  an  un- 
necessary, extent,  or  whether  some  other  method  of  construction  should 
have  been  adopted,  were  questions  for  the  consideration  of  the  trial 
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court  in  determining  whether  defendant  had  in  a  reasonable  manner 
and  with  due  regard  for  plaintiff's  rights  constructed  its  additional 
track.  Although  the  right  of  defendant  to  build  such  track  and  to  do 
all  things  necessary  for  the  maintenance  and  preservation  of  its  prop- 
erty cannot  be  questioned,  nevertheless  such  right  was  subject  to  the 
exercise  thereof  in  strict  conformity  to  the  rights  of  private  owners 
and  subject  to  the  same  responsibilities  as  though  such  right  of  the 
defendant  were  being  exercised  by  an  individual.  Booth  v.  Rome, 
Watertown  &  Ogdensburg  Terminal  Railroad  Company,  140  N.  Y. 
267,  35  N.  E.  592,  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552.  In  the  case 
last  cited  it  was  stated  tersely  and  comprehensively : 

**The  test  of  the  permissible  use  of  one's  own  land  is  not  whether  the  use 
or  the  act  causes  injury  to  his  neighbor's  property,  or  that  the  injury  was  the 
natural  consequence,  or  that  the  act  is  in  the  nature  of  a  nuisance ;  but  the 
inquiry  is:  Was  the  act  or  use  a  reasonable  exercise  of  the  dominion  which 
the  owner  of  property  has  by  virtue  of  his  ownership  over  his  property,  having 
regard  to  all  interests  affected,  his  own,  and  those  of  his  neighbors,  and  hav- 
ing in  view,  also,  public  policy?" 

The  question  of  the  reasonableness  or  unreasonableness  of  the  de- 
fendant's acts  in  casting  its  debris  into  the  river,  having  reference  to 
the  necessity  of  widening  the  roadbed  for  an  additional  track,  or  hav- 
ing reference  to  the  proper  maintenance  and  protection  of  its  property 
for  the  convenience  and  safety  of  the  traveling  public,  was  not  deter- 
mined, and  seems  not  to  have  been  considered,  at  the  trial.  Plaintiff's 
theory  of  the  action  was  that  defendant  was  liable,  irrespective  of  any 
question  of  unreasonableness  in  the  use  of  its  property,  provided  only 
its  acts  caused  the  water  to  flow  over  plaintiff's  premises.  That  theory 
is  untenable.  The  court  did  not  go  far  enough  in  its  determination  to 
fasten  liability  on  defendant.  There  is  some  evidence  that  defendant 
cast  its  debris  beyond  the  boundary  limits  of  its  property ;  but  the  evi- 
dence fails  entirely  to  satisfactorily  establish  that  such  quantity  was 
suflficient  to  accomplish  all  the  mischief  of  which  plaintiff  complains. 
It  may  be  that  defendant,  in  the  lawful  exercise  of  its  right  to  build 
an  additional  track,  might  have  accomplished  such  purpose  without  in- 
jurious consequences  to  plaintiff  by  some  other  method  or  plan  of  con- 
struction, and  that,  having  due  regard  for  the  rights  of  others,  defend- 
ant should  in  reason  and  fairness  have  adopted  such  method  or  plan. 
That  criterion  should  have  been  applied  to  the  case  at  the  trial,  and 
because  of  the  failure  to  do  so  it  would  seem  that  a  reversal  must 
follow. 

There  is  another  difficulty  underlying  this  judgment.  It  is  a  very 
serious  question  whether  the  flooding  of  plaintiff's  land  was  occasioned 
by  filling  in  the  river  on  the  opposite  side,  or  was  due  to  the  natural 
operation  of  the  freshets.  This  point  was  strenuously  combated  by 
defendant.  It  appears  both  from  the  complaint  and  the  evidence  that 
the  river  is  subject  to  great  fluctuations  in  the  quantity  of  water  flow- 
ing therein,  and  to  freshets,  and  to  suddenly  increased  volumes  of 
water.  The  freshet  of  1901  was  admitted  by  all  the  witnesses  to  have 
been  the  severest  in  many  years.  Two  villages  in  the  vicinity  were 
flooded.  Portions  of  land,  in  one  instance  several  acres,  were  swept 
away.    The  railroad  track  was  submerged,  and  a  portion  of  the  new 


Digitized  by 


Google 


366  115  NBW  YORK  SUPPLBlf BNT.  (Sup.  Ct. 

embankment  recently  constructed  was  destroyed.  The  contour  of  the 
stream  seems  to  have  been  changed  at  various  points.  Naturally,  and 
as  appears  by  the  evidence,  a  freshet  of  that  kind  would  leave  a  con- 
dition which«would  be  aggravated  by  subsequent  occasions  of  high  wa* 
ter.  When  that  freshet  occurred  the  work  of  filling  in  was  far  from 
completion,  which  fact  adds  to  the  possibility  that  plaintiff's  damages 
were  due  to  the  natural  operation  of  the  freshet.  There  is  evidence 
that  prior  to  that  freshet  the  channel  was  deep  on  the  westerly  side  of 
the  river,  whereas  on  the  easterly  side  plaintiff's  premises  sloped  grad- 
ually into  the  river ;  the  shallow  water  gradually  increasing  in  depth. 
At  the  time  of  the  trial  the  conditions  were  largely  reversed,  and  ad- 
joining plaintiff's  premises  was  a  deep  channel.  Witnesses  were  per- 
mitted to  testifv  that  the  filling  in  on  the  railroad  side  of  the  river 
caused  the  washing  out  of  the  bed  of  the  river  along  plaintiff's  land. 
This  testimony  was  received  against  the  objection  of  defendant  and  ex- 
ceptions were  taken.  This  was  one  of  the  very  points  in  controversy, 
and  one  of  the  questions  submitted  to  the  jury  and  answered  by  them. 
As  stated  by  the  learned  trial  justice  to  the  jury,  it  was  one  of  the 
crucial  questions  in  the  case  and  in  giving  such  testimony  the  witnesses 
were  deciding  this  branch  of  the  case  and  transcending  their  proper 
functions.  They  possessed  no  scientific  knowledge  on  the  subject,  and 
their  answers  were  merely  the  expressions  of  opinions  and  deductions 
from  facts  which  could  only  properly  be  deduced  by  the  court  or  jury. 
Their  testimony  imparted  no  information  which  could  not  be  given  by 
a  statement  or  narrative  of  facts. 

The  admissibility  of  opinions  by  expert  witnesses  has  been  several 
times  recently  before  the  court  of  last  resort.  Dougherty  v.  Milliken, 
163  N.  Y.  527,  57  N.  E.  767,  79  Am.  St.  Rep.  608;  Schutz  v.  Union 
Railway  Company,  181  N.  Y.  33,  73  N.  E.  491;  Welle  v.  Celluloid 
Company,  186  N.  Y.  319,  79  N.  E.  6.  From  those  cases  it  appears  that 
conclusions  of  expert  witnesses  may  only  be  given  in  evidence  when 
such  conclusions,  as  well  as  knowledge  of  the  facts  from  which  such 
conclusions  are  drawn,  depend  upon  professional  or  scientific  informa- 
tion or  skill  not  within  the  range  of  ordinary  training  or  intelligence, 
and  that  the  knowledge  which  the  witness  possesses  exists  in  reasons 
or  argument,  rather  than  in  descriptive  facts,  and  cannot,  therefore,  be 
yitelligently  communicated  to  others,  so  as  to  acquaint  them  with  a  full 
understanding  of  the  subject  If  the  subject  is  one  concerning  which 
scientific  knowledge  can  only  be  imparted  in  the  form  of  reasons  or 
opinions  to  those  not  informed  as  to  the  particular  science,  then  such 
evidence  may  be  given.  It  is  apparent  in  the  present  case  that  the 
opinions  of  these  witnesses  were  based  on  nothing  but  facts  easily  sus- 
ceptible of  description,  and  in  going  beyond  such  facts  the  witnesses 
were  clearly  invading  the  province  of  the  court.  The  question  for  de- 
termination was  whether  the  change  in  the  river  was  due  to  filling  in 
the  westerly  edge  thereof.  The  jury,  as  well  as  the  witnesses,  could 
answer  that  question  after  hearing  all  the  facts  bearing  thereon.  The 
witnesses  did  not  state  merely  that  filling  in  the  river  caused  a  dis- 
placement of  the  water,  but  in  effect  that  it  caused  the  deep  channel 
of  the  river  to  be  changed  from  the  extreme  westerly  side,  adjacent 
the  railroad,  to  the  extreme  easterly  side,  adjacent  the  farm  of  plain- 
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tiff,  a  distance  of  about  140  feet  As  this  evidence  was  directed  to  a 
question  concerning  which  the  evidence  was  quite  evenly  balanced,  it 
cannot  be  overlooked.  As  was  said  in  Welle  v.  Celluloid  Company, 
supra: 

'*In  a  close  case  an  erroneous  admission  of  such  opinion  evidence  may  very 
seriously  prejudice  a  defendant*' 

The  judgment  must  be  reversed  on  the  law  and  facts,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

KELLOGG  and  SEWELL,  JJ.,  concur.    SMITH,  P.  J.,  concurs  in 
result    CHESTER,  J.,  dissents. 


8ANPEL  T.   SOMMERS. 
(Supreme  Court,  Appellate  Division,  Fourth  Departipent    March  8,  1909.) 

1.  LonTATioN  or  AcnoHS  (§  159*)— Patmbnt  oir  Aocount. 

A  sale  of  goods,  and  allowing  the  price  to  be  applied  on  the  amount 
found  due  the  buyer  on  a  prior  settlement,  stops  the  running  of  limitations 
against  such  amount,  even  if  the  dealings  are  not  such  as  constitute  a  con- 
tinuation of  the  open  mutual  account  between  the  imrties. 

lEd.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  f  637 ; 
Dec.  Dig.  §  159.*] 

2l  Tbial  (§  177*)— Tbial  bt  Coubt— Qubstions  of  Fact. 

Where  both  parties  move  for  the  direction  of  a  verdict,  the  court  should 
determine  any  questions  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  f  400;  Dea  Dig.  i 
177.*] 

&  New  Tbiai.  (§  68*)— Vebdict  Contbabt  to  Svidencb. 

A  verdict  directed  by  the  court  should  be  set  aside  under  Code  Civ.  Proa 
I  999,  where  it  is  contrary  to  the  evidence. 

[Ed.  Nota— For  other  cases,  see  New  Trial,  Cent  Dig.  i  135 ;  Dec.  Dig. 
I6&*] 

Appeal  from  Erie  County  Court. 

Action  by  George  Sandel  against  John  P.  Sommers.  From  a  judg- 
ment for  defendant  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Chas.  E.  Tabor,  for  appellant 

Mark  P.  Kerr,  for  respondent 

# 

KRUSE,  J.  Each  of  the  parties  to  this  action  set  up  affirmative 
claims  against  the  other,  but  the  only  one  which  requires  attention  is 
^e  plaintiff's  claim  for  a  balance  upon  a  mutual  account  between  the 
parties,  running  from  September  1,  1892,  to  October  29,  1903,  since 
it  seems  to  be  conceded,  or  at  least  is  not  disputed,  that  the  other  claims 
are  barred  by  the  statute  of  limitations.  The  plaintiff's  testimony  and 
the  corroborating  circumstances  make  it  reasonably  clear  that  on  die 
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5th  day  of  August,  1899,  the  parties  went  over  the  account,  and  that 
there  was  then  a  balance  found  due  the  plaintiff  of  $352.40.  That  was 
after  all  of  the  other  daims  of  each  of  the  parties  had  accrued.  It  is 
therefore  not  unreasonable  to  assume  that  at  that  time  there  was  ow- 
ing that  sum  net  from  the  defendant  to  the  plaintiff. 

It  is  now  contended  on  behalf  of  the  defendant  that,  morfe  than  six 
years  having  expired  since  that  time  before  the  action  was  commenced, 
the  claim  for  the  $352.40  is  barred  by  the  statute  of  limitations.  That 
would  be  so  were  it  not  for  other  transactions  between  the  parties, 
occurring  subsequently.  After  August  5,  1899,  other  dealings  were 
had  between  the  parties.  The  account  was  continued  by  the  plaintiflF 
on  his  books  as  theretofore.  It  is  true  that,  even  according  to  the 
plaintiff's  testimony,  there  are  but  four  items  of  account  between  the 
parties  since  1899  upon  the  books  of  the  plaintiff,  two  of  which  are 
debits  and  two  credits.  The  first  item  is  $1.50  for  two  electric  bat- 
'  teries,  which,  as  the  plaintiff  testifies,  were  sold  and  delivered  by  the 
defendant  to  him  June  18,  1901,  and  for  which  the  defendant  asked 
the  plaintiff  to  give  him  credit  upon  his  account.  The  other  item  of 
credit  is  cash,  $1.25,  December  29,  1902.  The  two  debit  items  are  for 
cigars,  one,  December  25,  1902,  50  cigars,  $1.25;  another,  October 
29,  1903,  100  cigars,  $2.50. 

While  these  items  arc  somewhat  in  dispute,  we  are  of  the  opinion 
that  the  weight  of  the  evidence  shows  that  the  plaintiff  is  right  in  his 
contention  respecting  the  same,  and,  if  so,  he  was  entitled  to  recover 
the  balance  due  him  upon  the  entire  account.  Green  v.  Disbrow,  79 
N.  Y.  1,  35  Am.  Rep.  496.  Even  assuming  that  the  dealings  between 
the  parties  subsequent  to  August  5,  1899,  when  the  balance  of  $352.40 
was  found  due  tne  plaintiff,  are  not  to  be  regarded  as  a  continuation 
of  the  mutual,  open,  and  current  account  between  the  parties,  it  does 
not  follow  that  the  balance  of  $352.40,  or  the  items  from  which  that 
amount  was  found  due,  are  barred  by  the  statute  of  limitations,  if,  as 
the  plaintiff  testified,  the  two  electric  batteries  sold  by  the  defendant 
to  him  were  to  be  applied  thereon,  since  that  would  bring  the  payment 
within  the  six  years ;  the  action  having  been  commenced  in  1906  and 
the  batteries  sold  in  1901.  Pursell  v.  Fry,  19  Hun,  595-598;  Van 
Name  v.  Barber,  115  App.  Div.  593,  100  N.  Y.  Supp.  987. 

At  the  close  of  the  evidence  both  parties  moved  for  the  direction  of 
a  verdict ;  the  plaintiff  for  a  verdict  in  his  favor  of  $352.40,  with  in- 
terest from  the  29th  day  of  October,  1903.  The  defendant  likewise 
moved  that  a  verdict  be  directed  for  the  plaintiff,  but  only  for  the  sum 
of  $2.50,  being  the  amount  of  the  two  items  for  cigars,  less  $1.25  cash 
paid.  The  court  directed  a  verdict  for  the  plaintiff  for  the  sum  of 
$3.19,  which  seems  to  have  been  the  amount  named  by  the  defendant, 
with  interest.  Both  parties  having  moved  for  the  direction  of  a  ver- 
dict, the  trial  judge  was  empowered,  and  it  was  his  duty,  to  determine 
the  questions  of  fact,  if  any.  While  we  do  not  hold  that  questions  of 
fact  were  not  presented  by  the  evidence,  we  think  the  great  weight  of 
the  evidence  sustains  the  plaintiff,  and,  if  so,  as  has  been  stated,  his 
claim  is  not  barred  by  the  statute  of  limitations,  and  he  is  entitled  to 
recover  the  general  balance  due  upon  the  entire  account.    A  verdict, 
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althoug^h  directed,  should  be  set  aside  where  it  is  contrary  to  evidence. 
Code  Civ.  Proc.  §  999. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur. 


GOLDING  et  al.  v.  RUSSELL. 

(Supreme  Court,  Appellate  Diyision,  Fourth  Department    March  3,  1900.) 

SAues  (5  445*)— Breach  of  Warranty— Taking  Case  from  Jury. 

Though  the  evidence  showed  that  a  press  such  as  the  one  sold  by  plain- 
tiff was  warranted  to  be  was  worth  $500  or  more,  and  that  it  was  not 
worth  more  than  $100  if  in  the  condition  in  which  defendant  claimed  it 
was,  damages  to  the  extent  of  $400,  the  purchase  price,  are  not  conclusive- 
ly shown,  plaintiffs  proof  tending  to  show  that  it  was  not  in  the  condition 
claimed  by  defendant,  so  that  direction  of  verdict  for  defendant  was  error. 
[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  i  1306;  Dec.  Dig.  S 
446.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  William  H.  Golding  and  another  against  Charles  B.  Rus- 
sell. From  a  judgment  for  defendant  and  from  an  order  denying  a 
motion  for  new  trial  on  the  minutes,  plaintiffs  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Frederick  O.  Bissell,  for  appellants. 

Charles  C.  Farnham,  for  respondent 

KRUSE,  J.  The  plaintiffs  seek  to  recover  the  purchase  price  of 
$400  for  a  printing  press,  sold  and  delivered  by  them  to  the  defendant. 
The  defendant  does  not  dispute  the  plaintiffs'  claim,  but  sets  up  a  coun- 
terclaim for  a  breach  of  the  warranty  of  the  press,  contending  that  the 
damages  sustained  by  him  thereby  equal  the  purchase  price  of  the 
press.  He  asks  to  offset  his  damages  against  the  purchase  price,  and 
demands  judgment  for  a  dismissal  of  the  complaint. 

Had  the  jury  found  a  verdict  for  the  defendant,  it  could  be  sustain- 
ed upon  the  evidence,  but  the  learned  trial  judge,  after  submitting  the 
case  to  the  jury,  and  after  the  failure  of  the  jury  to  agree  upon  a  ver- 
dict, directed  it  to  find  a  verdict  for  the  defendant  and  dismissed  the 
complaint  We  think  the  evidence  was  not  so  clear  and  undisputed 
as  to  warrant  the  direction  of  a  verdict. 

The  charge  to  the  jury  is  contained  in  the  record,  and  is  a  clear  and 
correct  statement  of  the  questions  of  fact  in  dispute,  and  of  the  rule 
of  damages  for  the  breach  of  the  warranty.  The  defendant  saw  the 
press  before  purchasing.  It  was  secondhand,  but  the  plaintiffs  agreed 
to  overhaul  and  put  it  in  good  working  order.  It  was  stated  to  be  a 
particularly  good  press,  the  distribution  excellent,  and  guaranteed  to 
be  in  first-dass  working  order,  complete,  with  full  set  of  glass  rollers 
and  other  specified  attachments  and  parts.    The  press  was  then  in  Bos- 

*For  other  cases  see  iame  topic  &  §  nttmbbb  In  Dec.  &  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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ton.  It  IS  claimed  on  behalf  of  the  plaintiffs  that  the  press  was  over- 
hauled and  put  in  such  condition  as  to  answer  the  requirements  of  the 
warranty.  It  was  shipped  to  the  defendant,  but,  as  contended  by  him, 
and  as  the  proof  on  his  behalf  shows,  it  was  soon  discovered  to  be  de- 
ficient, not  in  good  working  order,  and,  as  some  of  the  witnesses  say, 
practically  worthless. 

The  testimony  on  behalf  of  the  defendant  is  to  the  effect  that,  if  the 
press  had  been  in  good  working  order,  it  would  have  been  worth  from 
$500  to  $600,  and  in  the  condition  it  actually  was,  worth  not  more  than 
$100.  Some  of  the  witnesses  testified  that  it  was  worthless  except  for 
old  iron  or  junk.  On  behalf  of  the  plaintiffs,  the  evidence  on  the  ques- 
tion of  value  is  unsatisfactory.  The  inference  therefrom  is  that  the 
press  was  worth  the  purchase  price,  or  more,  based,  of  course,  upon 
the  claim  that  the  press  was  as  warranted.  It  is  argued  on  behalf  of 
defendant  that  the  evidence  conclusively  shows  that  the  difference  be- 
tween the  value  of  the  press  as  warranted  and  the  value  as  it  actually 
was  is  at  least  as  much  as  the  purchase  price  of  the  press.  The  falla- 
cy of  this  argument  is  apparent  when  it  is  remembered  that  the  actual 
condition  of  the  press  was  in  dispute;  the  plaintiffs  contending  that 
the  press  was  in  good  working  order  and  up  to  the  warranty,  while  the 
defendant  claimed  otherwise. 

The  plaintiffs  were  not  concluded  by  the  testimony  of  the  defend- 
ant's witnesses,  either  upon  the  question  of  the  actual  condition  of  the 
press  or  upon  the  value.  Assuming  that  the  evidence  shows  that  a 
press,  such  as  this  was  warranted  to  be,  was  worth  $500  or  $600,  and 
that  it  was  worth  not  more  than  $100  if  in  the  condition  in  which  the 
defendant  claimed  this  to  be,  it  does  not  follow  that  the  defendant  con- 
clusively established  that  he  had  sustained  damages  to  the  extent  of 
$400,  the  purchase  price  of  the  press,  since  the  proof  on  the  part  of  the 
plaintiffs  tended  to  show  it  was  not  in  the  condition  claimed  by  the  de- 
fendant. 

We  think  the  learned  trial  judge  correctly  submitted  to  the  jury  in 
the  first  instance  the  questions  for  its  determination,  but  erred  in  sub- 
sequently directing  the  jury  to  find  a  verdict  for  the  defendant. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  the  event.  All 
concur. 


EPPLET  ▼.  KENNEDY. 

(Supreme  Conrt,  Appellate  DlvlflioQ,  First  Department    Mardi  S,  1909.) 

1.  CoBPOSATioNs  tt  4E»8*)— Sals  ow  Cobporate  Stock— Ck)N6TRu<n!ion  ow  Oon* 

TRAOT. 

A  contract  to  sell  the  stock  and  assets  of  a  corporation  for  a  certain 
sum,  a  part  to  be  paid  on  delivery  of  the  contract  and  the  remainder  at 
stipulated  times,  only  required  the  stock  and  assets  to  be  turned  over  by 
the  seller  upon  payment  of  the  whole  amount,  and  not  in  proportionate 
parts  as  the  installments  became  due. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Dec  Dig.  f  45&*] 
*For  oth«r  cMes  see  fame  topic  4  8  nttkbxx  In  Dee.  4  Am.  Digs.  1907  to  date.  4  Rep'r  Indexes 
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2.  O0SPORATI0N8  (I  439*)— Sale  of  Oobpobatb  AfiSETS— Salb  bt  Inmviduai>- 
Vauditt. 

One  owning  all  the  stock  and  franchises  of  a  corporation  could  sell  them, 
the  sale  not  being  invalid  as  a  sale  by  the  corporation  of  its  property  and 
franchises. 

[Ed.  Note.--For  other  cases,  see  Corporations*  Dec.  Dig.  §  439.*] 

8.  Contracts  (§  99*)— Vauditt— Fraud— Burden  op  Proof. 

The  burden  is  on  one  alleging  fraud  to  avoid  a  contract  to  prove  It 
[Ed.  Note. — ^For  other  cases,  see  Contracts^  Cent  Dig.  i  448 ;  Dec.  Dig.  | 
99.*] 

4.  Pleading  (§  8*)— COnolgsionb  or  Facts— Fraud— Alubgations. 

One  denying  the  validity  of  a  contract  on  the  ground  of  fraud  must  al- 
lege the  fraud,  and  the  facts  constituting  the  fraud  must  be  alleged ;  con- 
clusions, such  as  that  a  transaction  was  fictitious,  Invalid,  illegal,  etc.,  be- 
ins  insufficient,  and  allegations  that  a  seller  represented  that  corporate 
stock  and  assets  were  valid  and  very  valuable,  but  they  were  in  fact  in- 
Talid  and  worthless,  were  mere  conclusions,  and  insufficient  to  admit  evi- 
dence of  the  alleged  fraud. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  U  11^-28% :  Dec. 
Dl«.  S  &•] 

6w  PX.EADING  (S  409*)— Detenses— Objections— Waivkb. 

Plaintiff  was  not  bound  to  demur  to  the  defense  of  fraud  set  up  to  avoid 
a  contract  of  sale^  but  could  take  advantage  on  the  trial  of  the  insuffi- 
ciency of  the  allegations  as  to  fraud,  since  defendant  was  bound  to  plead 
what  he  was  compelled  to  prove. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  1878;  Dec.  Dig* 
§400.*] 

6.  Pleading  (§  236*)— Discretion  of  Triax  Court— Aixowino  Amendments. 

Where,  in  an  action  for  the  price  of  corporate  stodc,  franchises,  etc., 
sold,  in  which  the  defense  was  fraud  in  making  the  sale,  and  defendant 
merely  alleged  generally  false  representations  as  to  the  value  of  the  stock 
and  validity  of  the  corporate  franchises,  and  that  they  ware  in  fact  in- 
valid and  worthless,  there  was  no  abuse  of  discretion  in  denying  an  amend- 
ment to  allege  the  facts  constituting  the  fraud,  where  a  letter  written  by 
defendant  to  plaintiff  after  the  complaint  was  served,  and  before  answer 
was  filed,  showed  that  he  was  in  possession  of  all  the  facts  at  the  time  he 
filed  his  answer. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  S  001;  Dec  Dig. 
I  23a*] 

7.  CONTBAOT8  (I  94*)~yALIDITT— FBAITD— BdJANCB  ON  RXFVESENTIATIONB. 

Reliance  upon  fraudulent  representations  is  essential  to  avoid  a  con- 
tract on  that  ground,  and  the  submission  by  defendant  of  the  validity  of 
franchises  to  his  attorney  before  executing  the  contract  to  purchase,  in 
absence  of  other  evidence,  showed  nonreliance  upon  representations  as  to 
their  validity,  so  as  to  prevent  him  from  avoiding  the  contract  on  the 
ground  of  fraud. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  H  420-430;  Dea 
Dig.  §  04.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Francis  M.  Eppley  against  Arthur  Kennedy.  From  a 
judgment  for  plaintiff  upon  a  directed  verdict,  defendant  appealed. 
Afiirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT.  JJ. 

^Vor  other  omm  m6  lamo  toplo  4  8  ntjubbb  in  Doc.  A  Am.  Digi.  1907  to  date,  4  Rep'r  Indezeo 
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George  L.  Shearer,  for  appellant 
G.  H.  Crawford,,  for  respondent. 

HOUGHTON,  J.  The  defendant  by  an  agreement  in  writing 
agreed  to  purchase  from  the  plaintiff  all  the  stock  and  assets  of  a  cor- 
poration known  as  the  "Essex  Cross  Railway  Company,"  which  cor- 
poration held  franchises  for  the  construction  of  certain  street  railways 
in  various  towns  in  the  state  of  New  Jersey.  The  sum  of  $25,000  in 
-cash  was  agreed  to  be  paid,  $1,000  on  delivery  of  the  contract  and 
various  installments  at  stipulated  times,  with  a  provision  that  the  whole 
should  become  due  after  30  days'  default  in  the  pa3mient  of  any  install- 
ment. Certain  other  matters  were  agreed  to  not  material  to  the  pres- 
ent controversy.  Default  was  claimed  to  have  been  made  in  payment 
on  the  first  two  installments,  and  this  action  was  brought  for  the 
whole  amount.  On  the  trial  the  plaintiff  tendered  all  the  stock  of  the 
corporation,  as  well  as  the  resignation  of  all  the  directors  thereof,  as 
stipulated  by  the  contract.  By  his  answer  the  defendant  admitted  the 
making  of  the  contract  and  the  failure  to  pay  the  installments,  but 
denied  that  they  were  due  as  alleged,  or  that  the  plaintiff  had  authority 
to  make  the  contract,  or  that  it  was  valid,  and,  as  his  principal  defense, 
alleged  that  he  was  induced  to  enter  into  the  contract  by  reason  of  false 
representations  made  by  the  plaintiff.  The  substance  of  the  allegation 
of  the  answer  in  this  respect  is  that  the  defendant  was  induced  to  ex- 
ecute the  contract  by  reason  of  representations  of  the  plaintiff  that  the 
franchises  were  in  all  respects  valid  and  worth  a  large  amount,  and 
that  he  relied  upon  such  representations  and  was  thereby  induced  to 
execute  the  contract,  and  that  such  representations  were  false  and 
were  known  by  the  plaintiff  to  be  false  when  made,  and  were  made 
with  the  intent  to  deceive,  whereas  "  *  *  *  the  franchises  therein 
mentioned  were  invalid  and  false."  On  the  trial,  evidence  tending  to 
show  the  invalidity  of  these  franchises  was  excluded  by  the  learned 
trial  court  on  the  ground  that  the  defense  of  fraud  and  deceit  was  not 
properly  pleaded,  in  that  it  did  not  state  facts  showing  the  invalidity 
of  the  franchises.  Upon  objection  being  made  that  the  defense  plead- 
ed was  insufficient  to  permit  evidence  of  the  invalidity  of  the  franchises, 
the  defendant  asked  leave  to  amend  his  answer  by  setting  fofth  the 
facts  which  constituted  the  invalidity.  To  this  the  plaintiff  objected, 
and  introduced  in  evidence  a  letter  which  the  defendant  had  written  to 
the  plaintiff  after  the  service  of  the  complaint  in  this  action  and  be- 
fore the  service  of  his  answer,  which  showed  that  he  knew  all  the  facts 
respecting  the  franchises,  and  in  which  letter  he  made  a  counter  prop- 
osition to  the  plaintiff  to  accept  a  certain  sum  in  cash  and  a  certain 
amount  of  bonds  in  the  proposed  new  corporation  in  settlement  of  the 
present  controversy.  Thereupon  the  trial  court  refused  to  permit  the 
amendment,  and  the  trial  proceeded  without  the  defendant  asking  to 
withdraw  a  juror,  or  that  the  trial  be  suspended  for  the  purpose  of 
permitting  him  to  make  a  motion  to  amend  his  answer.  At  the  close 
of  the  evidence  the  trial  court  directed  a  verdict  in  favor  of  plaintiff, 
and  from  the  judgment  entered  thereon  the  defendant  appeals. 

The  defendant  urges  that  by  the  terms  of  the  contract  delivery  of 
the  stock  and  assets  should  have  been  tendered  when  partial  pa3rment 
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was  due,  and  that  the  contract  was  contrary  to  law  in  that  it  provided 
for  the  sale  by  a  corporation  of  all  of  its  property  and  franchises. 
We  think  neither  of  these  points  is  well  taken.  The  proper  interpreta- 
tion of  the  contract  is  that  the  stock  and  assets  of  the  corporation  were 
to  be  turned  over  to  the  defendant  when  he  had  made  his  final  pay- 
ment, and  not  in  proportional  parts  as  payments  became  due.  The 
plaintiff  was  selling  the  stock  and  assets  of  a  corporation.  The  cor- 
poration itself  was  not  selling  its  own  property  and  franchises,  and  if 
the  plaintiff  owned  or  controlled  all  of  the  stock  and  assets  he  could 
sell  them,  and  such  a  sale  was  not  a  sale  by  the  corporation  itself. 

The  principal  question  is  whether  or  not  the  defendant  should  have 
been  permitted  to  introduce  evidence  tending  to  show  the  invalidity  of 
the  franchises  in  connection  with  his  evidence  as  to  the  alleged  false 
representations  of  the  plaintiff  in  that  regard.  We  think  the  ruling  of 
the  trial  court  was  correct,  and  that  the  defendant's  plea  as  to  fraudu- 
lent representations  was  insufficient  to  permit  introduction  of  evidence 
on  his  part.  The  allegation  that  the  franchises  "were  invalid  and 
worthless"  was  a  mere  conclusion,  and  insufficient  in  law  to  constitute 
a  defense  or  a  cause  of  action.  The-  burden  of  charging  as  well  as 
proving  fraud  is  on  the  party  alleging  it,  and  facts  constituting  the  al- 
leged fraud  must  be  set  forth  in  order  to  entitle  a  party  to  introduce 
evidence  of  it.  Mere  conclusions  of  law  are  not  enough.  Wood  v. 
Amory,  105  N.  Y.  278,  11  N.  E.  636 ;  Robinson  v.  Syracuse  Rapid 
Transit  Ry.  Co.,  100  App.  Div.  214,  91  N.  Y.  Supp.  909 ;  Blumenfeld 
v.  Stine,  96  App.  Div.  160,  89  N.  Y.  Supp.  85 ;  Booth  v.  Dodge,  60 
App.  Div.  23,  69  N.  Y.  Supp.  673 ;  Woolsey  v.  Sunderland,  47  App. 
Div.  86,  62  N.  Y.  Supp.  104 ;  Sbarboro  v.  Health  Dept.,  26  App.  Div. 
177,  49  N.  Y.  Supp.  1033 ;  Butler  v.  Viele,  44  Barb.  166 ;  Masson  v. 
Boyet,  1  Denio,  69,  43  Am.  Dec.  651.  The  words  "fictitious,"  "in- 
valid," and  "illegal"  are  mere  conclusions  of  law,  and  do  not  state 
facts  sufficient  to  raise  an  issue  of  fraud.  Knapp  v.  City  of  Brooklyn, 
97  N.  Y.  520 ;  Cohn  v.  Goldman,  76  N.  Y.  284 ;  N.  Y.  &  M.  V.  Trans- 
portation Co.  V.  Tyroler,  25  App.  Div.  161,  48  N.  Y.  Supp.  1095.  The 
plaintiff  was  not  compelled  to  demur  to  the  affirmative  defense  set  up 
by  the  defendant,  but  could  proceed  to  trial  and  then  take  advantage 
of  the  insufficient  defense,  because  the  defendant  was  bound  to  plead 
what  he  was  compelled  to  prove.  Sbarboro  v.  Health  Dept.,  supra; 
20  Cyc.  106.  The  defendant's  answer  being  insufficient,  the  court 
properly  excluded  his  evidence  tending  to  show  the  invalidity  of  the 
franchises  held  by  the  corporation,  the  stock  of  which  he  had  agreed 
to  buy! 

There  is  some  question  as  to  whether  or  not  an  appeal  from  the 
judgment  alone,  in  the  absence  of  the  defendant  asking  for  the  with- 
drawal of  a  juror  or  the  postponement  of  the  trial  for  the  purpose  of 
permitting  him  to  make  a  motion  to  amend  his  answer,  brings  up  for 
review  the  question  as  to  the  propriety  of  the  refusal  of  the  court  to 
allow  the  defendant  to  amend  by  alleging  facts  constituting  the  inva- 
lidity. Assuming,  however,  that  that  question  is  before  us,  we  think 
there  was  no  abuse  of  discretion.  The  defendant's  letter  shows  that 
he  had  all  the  facts  in  his  possession  before  he  served  his  answer,  and 
that  he  made  a  counter  proposition  for  settlement  of  the  present  ac- 
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tion.  Under  such  circumstances  he  should  stand  by  the  pleading  which 
he  chose  to  serve. 

But  if  the  defendant  had  been  permitted  to  introduce  the  evidence 
which  the  court  excluded,  it  would  have  been  unavailing  to  him,  be- 
cause the  record  shows  that  he  submitted  the  whole  matter  of  the  fran- 
chises and  their  validity  to  his  attorney,  and  thereafter  executed  the 
contract.  In  the  absence  of  any  evidence  to  the  contrary,  this  would 
show  an  investigation  on  the  defendant's  part,  and  nonreliance  on  any 
representations  of  the  plaintiff  if  any  more  were  made.  Reliance  upon 
the  false  representations  was  a  necessary  element  of  defendant's  de- 
fense in  avoidance  of  the  contract,  and  with  that  lacking  the  other  ele- 
ments would  be  unavailing. 

The  rulings  of  the  court  in  other  respects  we  think  were  proper. 
The  contract  being  valid,  and,  as  we  interpret  it,  no  tender  being  neces- 
sary upon  maturity  of  partial  payments,  and  the  plaintiflF  having  prop- 
erly tendered  on  the  trial  the  property  agreed  to  be  purchased,  a  direc- 
tion of  a  verdict  in  behalf  of  plaintiff  was  proper,  and  the  judgment 
should  be  affirmed,  with  costs.    All  concur. 


DWTER  ▼.  AUBURN  &  S.  ELECTRIC  B.  00. 
(Supreme  Court,  Appellate  DiviBlon,  Fourth  pepartment '  March  8,  1909.) 


1.  Gasbiebs  (S  333*)— Stbeet  Raxlboads— iNJxninis  to  Passbngbbs— Piaox  to 

Alight. 

Plaintiff,  who  started  to  step  off  the  rear  platform  of  a  street  car  be- 
fore it  had  reached  its  usual  stopping  place,  of  which  plaintiff  was  aware, 
and  was  injured  by  a  sudden  acceleration  of  the  speed  of  the  car,  had 
no  right  to  assume  that  the  car  was  slowing  down  to  enable  him  to  alight 

[Ed.  Note.— For  other  cases,  see  Oirriers,  Cent  Dig.  H  1S86-1897;  Dec. 
Dig.  §  333.*3 

2.  Oabbixbs  (f  318*)  —  Stbbet  Railboads  —  Injubibs  to  Passengebs— SUDDXir 

Jebk. 

Where  plaintiff  was  injured  when  about  to  alight  from  a  street  car,  be- 
fore the  car  had  reached  its  stopping  place,  by  an  acceleration  of  speed, 
evidence  merely  that  the  car  "went  ahead  with  a  Jerls,"  or  started  up  vio- 
lently with  a  "lurch  or  Jerk,"  was  insufficient  to  show  that  it  was  negli- 
gently operated. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  S  318.*] 

Appeal  from  Ca3ruga  County  Court. 

Action  by  James  J.  Dwyer  against  the  Auburn  &  Syracuse  Electric 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Ernest  L.  Edgcomb,  for  appellant 
Frank  S-  Coburn,  for  respondent. 

SPRING,  J.  On  the  afternoon  of  July  20,  1907,  in  the  dty  of  Au- 
burn, the  plaintiff  was  riding  on  the  rear  platform  of  the  defendant's 

•For  other  canes  see  ■ame  topio  4  I  mncBSB  in  Dec.  A  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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car,  although  there  were  empty  seats  inside  the  car.  As  the  car  pro- 
ceeded norSierly  along  State  street,  when  it  reached  the  southerly  side 
of  Seymour  street,  with  which  it  intersected,  the  plaintiflf  advised  the 
conductor  that  he  desired  to  alight  at  Seymour  street,  and  the  conduc- 
tor gave  the  usual  signal  to  the  motorman  on  the  front  platform  of  the 
car,  also  calling  out  "Seymour  Street."  As  plaintiff  well  knew,  the  us- 
ual stopping  pUce  for  a  car  going  northwardly  at  this  intersection  was 
after  it  crossed  over  Sejrmour  street.  After  the  signal  had  been  given, 
the  car  slackened  its  speed  nearly  to  a  stop  at  the  turn  of  the  Seymour 
street  line.  The  plaintiff  started  to  step  off  the  rear  platform,  when, 
as  he  claims,  the  car  lurched  forward  with  a  sudden  jerk,  precipitat- 
ing him  to  the  pavement  and  injuring  him. 

There  was  no  announcement  by  the  conductor  that  the  car  was  to 
stop  before  reaching  its  usual  stopping  place  for  the  accommodation  of 
passengers,  and  there  certainly  was  no  intimation  to  the  motorman  that 
any  passenger  intended  to  alight  in  the  street  or  on  its  southerly  side. 
He  properly  had  his  car  under  control  at  the  street  crossing,  going 
■  very  slowly,  and  when  he  reached  the  point  in  the  street  where  the 
Seymour  street  line  branched  off  he  accelerated  the  speed  of  the  car. 
He  operated  it  in  the  usual  way,  and  there  was  nothing  in  his  conduct 
or  in  that  of  the  conductor  which  warrants  the  finding  of  the  negli- 
gence of  the  defendant.  The  plaintiff's  home  was  south  of  Seymour 
street,  and  he  apparently  was  desirous  of  avoiding  recrossing  the  street 
on  his  homeward  trip.  Knowing  that  the  usual  stopping  place  of  the 
car  was  on  the  opposite  side  of  the  street,  he  had  no  right  to  assume 
that  the  car  was  slowing  down  for  the  purpose  of  enabling  him  to 
alight.  Armstrong  v.  Met.  St.  Ry.  Co.,  36  App.  Div.  625,  55  N.  Y. 
Supp.  498,  affirmed  165  N.  Y.  641,  59  N.  E.  1118;  Sims  v.  Met.  St. 
Ry.  Co.,  65  App.  Div.  270,  72  N.  Y.  Supp.  835. 

The  case  of  Crow  v.  Met.  St.  Ry.  Co.,  70  App.  Div.  202,  75  N.  Y. 
Supp.  377,  affirmed  174  N.  Y.  539,  66  N.  E.  1106,  is  distinguishable 
from  the  present  case.  In  that  case  the  plaintiff  had  notified  the  con- 
ductor that  she  wished  to  stop  at  the  usual  street  crossing  stop,  The 
car  for  some  reason  failed  to  stop,  and  she  called  the  attention  of  the 
conductor  to  the  omission.  He  signaled  the  motorman,  who  slacken- 
ed the  speed,  and  she  went  to  the  rear  platform,  taking  hold  of  the 
handrail  preparatory  to  stepping  off,  when  the  car  suddenly  jerked 
ahead,  throwing  her  off.  In  that  case  the  jury  might  have  found  that 
the  motorman  slowed  down  in  the  unusual  place  at  the  signal  of  the 
conductor,  and  the  plaintiff  had  the  right  to  assume  the  car  was  slack- 
ening its  speed  for  her  to  alight,  and  that  no  forward  movement,  vio- 
lent or  otherwise,  would  be  made  until  she  had  the  opportunity  to  get 
off,  which  the  invitation  indicated  she  would  have. 

In  the  circumstances  disclosed  in  the  record  there  was  no  evidence 
showing  that  the  motorman  improperly  managed  the  car.  In  his  first 
narration  of  the  transaction  the  plaintiff  testified  that  as  he  was  reach- 
ing for  the  handle  of  the  car  in  order  "to  get  down  on  the  next  step, 
and  just  as  I  reached  out  like  that,  the  car  went  ahead  and  threw  me 
off  on  the  side  of  the  car."  Later  he  testified  that  the  car  "went  ahead 
with  a  jerk,    ♦    *    ♦    quite  a  jerk."    Murphy,  who  wa3  with  him  on 
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the  platform,  testified  that  "the  car  started  up  rapidly  and  violently, 
with  a  lurch  and  jerk."  We  think  these  attempted  descriptions  are  too 
indefinite  and  general  to  establish  negligence  of  the  motorman.  A  car 
cannot  accelerate  its  speed  from  nearly  a  dead  stop  without  a  noticea- 
ble jerk  or  lurch.  If  injury' results  from  such  a  forward  movement, 
there  is  no  liability  unless  the  passenger  is  acting  in  obedience  to  an  in- 
vitation to  alight,  providing  there  is  nothing  to  indicate  that  the  jerk 
forward  was  unusual  or  likely  to  be  attended  with  injurious  conse- 
quences. To  say  the  car  gave  a  jerk,  or  even  a  violent  jerk,  does  not 
convey  to  the  jury  a  distinct  conception  of  the  forward  course  of  the 
car.  When  the  charge  is  that  the  car  was  negligently  operated,  in  that 
it  was  suddenly  propelled  forward  with  unusual  and  unnecessary  force, 
tangible  proof  of  such  force  should  be  given,  instead  of  the  character- 
ization of  the  witness,  which  may  be  exaggerated  beyond  the  actual  oc- 
currence. Adams  v.  N.  Y.  City  Ry.  Co.,  116  App.  Div.  315,  101  N.  Y. 
Supp.  610 ;  Black  v.  Third  Ave.  R.  R.  Co.,  2  App.  Div.  387,  37  N.  Y. 
Supp.  830;  Hirsch  v.  Union  Ry.  Co.,  48  Misc.  Rep.  527,  96  N.  Y. 
Supp.  333 ;  Flynn  v.  Interborough  R.  T.  Co.,  48  Misc.  Rep.  529,  96 
N.  Y.  Supp.  259 ;  Bollinger  v.  Interurban  St.  Ry.  Co.,  50  Misc.  Rep. 
293,  98  N.  Y.  Supp.  641.  The  rule  last  adverted  to  must  be  construed 
in  the  light  of  the  fact  already  noted  that  the  motorman  had  no  notice 
the  plaintiff  expected  to  alight  before  reaching  the  northerly  side  of 
the  street. 

Proof  of  the  enlarged  hernia  as  the  result  of  the  accident  was  proba- 
bly not  admissible  under  the  general  allegation  of  injuries  contained  in 
the  complaint.  The  evidence,  however,  was  received  without  objec- 
tion, and  there  is  no  suggestion  contained  in  the  record  that  the  coun- 
sel for  the  appellant  claimed  the  pleading  was  not  sufficiently  compre- 
hensive to  include  this  injury. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  event.    All  concur. 


CX)RNING   V.    SPBLMAN. 
(Supreme  Conrt,  AppeHate  Division,  First  Department.     March  5,  1909.) 

INDEMNITT  (§  14*)— CONCLUSIVENESS. 

Where  an  owner  who  had  employed  a  contractor  to  instaU  plumbing  in 
a  building  sued  the  confractor  for  the  failure  of  a  third  person  to  per- 
form his  agreement,  and  the  third  person  was  served  with  the  complaint 
alleging  such  faUure  as  the  basis  of  recovery,  and  he  failed  to  defend,  the 
Judgment  for  the  owner  conclusively  established  the  liability  of  the  tMrd 
person  to  the  contractor. 

[Ed.  Note.—For  other  cases,  see  Indemnity,  Cent.  Dig.  (  41;  Dec.  Dig. 
i  14.*] 


Laughlin  and  Clarke,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  New  York  County. 


•For  other  caaea  aee  aame  topic  &  S  numbeb  in  Dec.  &  Am.  Dlga.  1907  to  date.  4b  Rep'r  Indexes 
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Action  by  Edward  Coming  against  William  H.  Spclman.  From  a 
judgment  entered  on  the  dismissal  of  the  complaint  on  a  trial  before  a 
jury,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Walter  Gordon  Merritt,  for  appellant. 

Frank  M.  Avery  (Edgar  J.  Phillips,  on  the  brief),  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges :  That  the  plaintiff  entered 
into  a  contract  with  one  Rossiter  whereby  the  plaintiff  agreed  to  inr 
stall  or  cause  to  be  installed  a  system  of  piping  and  plumbing,  in  which 
the  specifications  provided : 

"After  the  completion  of  the  plumbing  work  according  to  these  Bpeclflcations 
and  before  Its  final  acceptance  by  the  owner,  the  plumber  must  turn  on  the 
water,  leave  everything  In  perfect  working  order,  remove  all  his  tools  and  sur- 
plus material  from  the  premises  and  obtain  a  final  certificate  of  approval  from 
the  architect  The  plamber  must  guarantee  the  quality  and  keep  in  repair  and 
good  condition  all  parts  of  the  work  without  extra  charge  for  one  year  after 
the  date  of  the  final  certificate." 

That  the  defendant  was  engaged  in  the  business  of  piping  and 
plumbing,  and  plaintiff,  for  the  purpose  of  fulfilling  his  contract  with 
Rossiter,  entered  into  a  contract  with  the  defendant,  a  copy  of  which 
is  annexed  to  the  complaint.  That  in  the  installment  of  said  system  of 
plumbing  and  piping  in  this  building  a  pipe  was  run  up  alongside  one 
of  the  pillars  of  said  building,  and  attached  to  said  pipe  and  under- 
neath each  floor  of  the  building  was  a  short  branch  pipe  known  as  an 
"offset  pipe,"  each  of  which  was  to  be  capped  in  order  to  prevent  the 
escape  of  water.  That  said  defendant,  in  an  unworkmanlike  manner, 
carelessly  and  negligently  and  in  violation  of  his  contract  with  said 
plaintiff,  left  one  of  said  offset  pipes  on  the  eleventh  floor  of  said 
building  without  a  cap,  and  that  the  defendant  carelessly  and  negli- 
gently, and  in  violation  of  the  terms  of  his  contract  with  the  plaintiff, 
turned  over  said  system  of  plumbing  in  said  incomplete  condition, 
without  capping  said  offset  pipe  on  the  eleventh  floor,  and  represent- 
ed to  the  plaintiff  that  the  plumbing  was  complete,  and  plaintiff  ac- 
cordingly paid  to  the  defendant  the  money  due  him  under  s^id  con- 
tract. That  the  plaintiff,  relying  upon  and  believing  the  representa- 
tions of  the  defendant,  turned  over  said  building  to  the  said  Rossiter. 
That  subsequently  water  escaped  from  said  uncapped  offset  pipe  on 
the  eleventh  floor  of  the  building,  and  caused  damage  to  the  merchan- 
dise of  the  tenants  in  said  building.  That  in  April,  1905,  said  Rossiter 
commenced  an  action  against  the  plaintiff  for  the  damage  caused  to 
said  building  and  the  property  of  the  tenants.  That  plaintiff  thereup- 
on mailed  a  copy  of  the  said  summons  and  complaint  to  the  defendant, 
notifying  defendant  that  he  believed  the  claim  of  Rossiter  to  be  a  just 
claim,  and,  unless  said  defendant  came  in  and  defended  said  action, 
he  would  permit  the  court  to  determine  the  damages  suffered  by  Ros- 
siter by  reason  of  the  failure  of  the  defendant  to  cap  said  offset  pipe, 
and  that  if  the  plaintiff  was  obliged  to  pay  any  money  to  the  said  Ros- 
siter for  said  damage  the  plaintiff  would  hold  the  defendant  liable 
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therefor.  The  defendant  refused  to  come  in  and  defend  the  said  ac- 
tion, and  the  said  Rossiter  recovered  judgment  against  the  plaintiflf, 
for  the  amount  of  which  judgment  the  plaintiff  demands  judgment 
against  the  defendant  in  this  action. 

By  the  contract  annexed  to  the  complaint  the  defendant  agreed  to 
furnish  all  the  labor,  materials,  tools,  and  appliances  required  for  com- 
pleting the  plumbing  and  gas-fitting,  and  the  installation  of  the  water 
boiler  in  connection  with  the  building  named,  "according  to  the  revised 
plans  and  specifications  prepared  for  the  same,  *  *  *  which  plans 
and  specifications  are  hereby  referred  to  and  made  part  of  this  con- 
tract." 

In  the  answer  the  defendant  admits  receiving  a  copy  of  the  sum- 
mons and  complaint  in  the  action  brought  by  Rossiter  against  the 
plaintiff,  admits  receiving  letters  from  the  plaintiff,  and  denies  the  oth- 
er allegations  of  the  complaint. 

Upon  the  trial  of  the  action  Rossiter  was  called  as  a  witness,  and 
testified  tiiat  he  commenced  an  action  against  the  plaintiff,  whereupon 
the  judgment  roll  in  that  action  was  admitted  in  evidence.  The  com- 
plaint in  that  action,  after  alleging  that  Rossiter,  the  plaintiff  therein, 
was  the  owner  of  the  property  upon  which  the  building  was  erected, 
set  forth  the  specification  which  provided  that  the  plumber  should  turn 
on  the  water  and  leave  everything  in  perfect  working  order,  guarantee 
the  quality,  and  keep  the  work  in  repair  and  good  condition  for  one 
year  from  the  date  of  the  final  certificate.  That  the  defendant  in  that 
action,  for  the  purpose  of  fulfilling  his  contract  to  establish  said  system 
of  plumbing  and  piping,  entered  into  a  contract  on  or  about  the  26th  of 
August,  1903,  with  one  Spelman,  the  defendant  in  this  action,  where- 
by said  Spelman  agreed  to  perform  said  work  for  the  defendant.  It 
is  then  alleged  that  as  part  of  this  system  of  plumbing  there  was  to  be 
a  short  branch  pipe  known  as  an  "offset  pipe,"  which  was  to  be  capped 
in  order  to  prevent  the  escape  of  water — 

^'that  said  Spelman  (the  defendant  in  this  action)  in  an  unworkmanlike  man- 
ner, carelessly  and  negligently  and  in  violation  of  his  contract  with  said  de- 
fendant, left  one  of  said  offset  pipes,  on  the  eleventh  floor  of  said  building, 
without  a  cap  *  *  *  and  that  the  defendant,  carelessly  and  negligently 
and  in  violation  of  the  terms  of  his  contract  with  the  plaintiff,  turned  over 
said  system  of  plumbing  to  the  plaintiff  in  said  incomplete  condition  without 
capping  ^id  offset  pipe  on  the  eleventh  floor.** 

It  was  further  alleged  that  water  escaped  from  said  uncapped  off- 
set pipe  from  the  eleventh  floor  and  caused  damage  for  which  the 
plaintiff  in  that  action  recovered,  which  judgment  was  paid,  by  the 
plaintiff  in  this  action  giving  to  Rossiter  a  note  and  the  judgment  was 
satisfied  of  record.  The  plaintiff  then  proved  letters  to  the  defendant, 
inclosing  a  copy  of  the  summons  and  complaint  in  the  action  of  Ros- 
siter against  the  plaintiff,  calling  the  defendant's  attention  to  the  fact 
that  the  claim  was  for  damages  due  to  the  fact  that  an  offset  pipe  was 
not  capped;  that  the  defendant  was  responsible  for  this  damage,  if 
any ;  and  defendant  was  notified  to  come  in  and  defend  the  action.  In 
reply  to  this  the  defendant  returned  the  summons  and  complaint  to  the 
plaintiff,  stating  that  he  had  no  financial  interest  whatever  in  the  mat- 
ter.   In  reply,  the  plaintiff  again  wrote  to  the  defendant  stating  that 
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he  was  informed  by  his  lawyer  that  unless  the  defendant  should  defend 
the  action  the  plaintiff  was  bound  to  pay  damages,  the  defendant  would 
be  bound  by  the  judgment,  again  requesting  the  defendant  to  make 
himself  a  party  to  the  action,  so  that  all  questions  of  liability  can  be 
settled  in  one  action.  The  defendant  replied  to  this  by  again  deny- 
ing liability  and  refusing  to  defend.  No  other  evidence  having  been 
offered,  the  court  dismissed  the  complaint,  and  the  sole  question  pre- 
sented upon  this  appeal  is  as  to  the  effect  of  this  judgment  in  the  ac- 
tion of  Rossiter  against  the  plaintiff. 

The  action  of  Rossiter  against  the  plaintiff  was  based  solely  upon  the 
fact  that  this  offset  pipe  had  been  left  uncapped.  The  complaint  in 
that  action  specifically  alleged  that  the  specifications  required  that  this 
pipe  should  be  capped ;  that  the  plumber  should  turn  on  the  water  and 
leave  everything  in  perfect  working  order:  that  plaintiff  had  made  a 
contract  with  Spelman,  the  defendant,  to  perform  said  work  accord- 
ing to  these  specifications;  that  Spelman  had  failed  to  carry  out  his 
contract,  and  in  violation  thereof  left  one  of  said  offset  pipes  without 
a  cap;  that  the  plaintiff  in  this  action  had  turned  the  work  over  to 
Rossiter  as  completed  according  to  the  contract,  and  in  consequence  of 
the  failure  of  the  defendant  to  put  the  cap  upon  this  offset  pipe  Ros- 
siter had  sustained  damages.  Thus  it  appeared  by  the  complaint  in  the 
action  against  the  plaintiff  that  the  basis  of  Rossiter's  claim  against 
the  plaintiff  was  the  violation  by  the  defendant  of  his  contract  with  the 
plaintiff,  and  the  question  presented  for  litigation  in  that  action  was 
the  question  as  to  whether  or  not  the  defendant,  in  violation  of  his  con- 
tract, had  left  this  offset  pipe  uncapped,  and  in  consequence  of  the 
plaintiff  turning  over  the  building  in  that  condition  to  Rossiter  the  lat- 
ter was  entitled  to  judgment  against  the  plaintiff.  If  the  defendant  had 
been  a  party  to  that  action,  the  facts  alleged  would  have  established  a 
liability  against  defendant  in  favor  of  plaintiff.  That  issue  being  thus 
presented,  the  defendant  had  notice  of  the  commencement  of  the  ac- 
tion and  was  requested  to  defend,  with  notice  that  if  he  iEailed  to  de- 
fend he  would  be  held  liable  for  any  amount  recovered  in  that  action. 
He  refused  to  defend,  and  in  consequence  thereof  Rossiter  recovered 
a  judgment  against  the  plaintiff. 

The  general  rule  as  to  the  effect  of  a  judgment  upon  one  who  is  not 
a  party  to  an  action  of  which  he  had  notice  when  he  is  sought  to  be 
held  liable  for  the  judgment  is  that : 

"In  80  far  as  the  issnes  actually  litigated  in  that  case  are  Identical  witli  the 
tenes  Inyolved  in  this,  the  judgment  is  binding  upon  the  defendant  in  the 
Bame  way  as  if  it  had  been  a  party  upon  the  record."  Oarleton  y.  Lombard, 
Ayres  ft  Ca,  14»  N.  Y.  187-151,  48  N.  B.  422,  420. 

In  the  case  of  City  of  Rochester  v.  Montgomery,  72  N.  Y.  65,  which 
was  an  action  by  a  mtmicipal  corporation  to  recover  damages  that  it 
had  been  obliged  to  pay,  caused  by  the  defendants  negligendy  placing 
an  obstruction  in  the  public  street,  it  was  held  that  a  judgment  obtain- 
ed in  an  action  of  which  the  defendant  had  notice  was  conclusive 
against  the  defendant  ''as  to  any  matter  which  might  have  been  urged 
115N.Y.S.— 24 
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as  a  defense  against  such  liability."  In  Oceanic  Steam  Navigation 
Company  v.  Campania  Transatlantica  Espanola,  144  N.  Y.  663,  39  N. 
E.  360,  it  was  said : 

^'It  is  sufficient  that  the  party  against  whom  ultimate  liability  is  claimed  la 
fully  and  fairly  informed  of  the  claim,  and  that  the  action  is  pending  with  fall 
opportunity  to  defend  or  to  participate  in  the  defense.  If  he  then  neglects  or 
refuses  to  make  any  defense  he  may  have,  the  Judgment  will  bind  him  In  the 
same  way  and  to  the  same  extent  as  If  he  had  been  made  a  party  to  the  rec- 
ord." 

And  this  citation  was  quoted  with  approval  and  stated  to  be  the 
proper  rule  in  Washington  Gaslight  Co.  v.  District  of  Columbia,  161 
U.  S.  316,  16  Sup.  Ct.  664,  40  L.  Ed.  712.  It  was  held  in  that  case 
that  the  judgment  was  conclusive,  not  only  upon  the  negligence  of  the 
District  of  Columbia,  but  also  upon  the  negligence  of  the  Washington 
Gaslight  Company,  because  to  sustain  the  judgment  against  the  Dis- 
trict of  Columbia  it  was  necessary  to  show  negligence,  and  the  adju- 
dication that  negligence  existed,  where  it  also  appeared  that  the  Wash- 
ington Gaslight  Company  was  responsible  for  the  condition  that  caused 
the  injury,  the  judgment  was  conclusive  against  the  Washington  Gas- 
light Company  as  to  its  negligence*    The  court  said: 

"The  length  of  time  required  to  imply  knowledge  of  any  negligence  on  the 
part  of  the  district  is  also  sufficient  in  law  to  imply  such  knowledge  of  negli- 
gence on  the  part  of  the  gas  company.  It  follows,  therefore,  that  the  judg- 
ment against  the  District  conclusively  established  a  fact  from  which,  as  the 
duty  to  repair  rested  on  the  gas  company,  its  negligence  results." 

I  think  the  application  of  this  rule  made  this  judgment  conclusive 
as  to  his  liability  for  the  damage  claimed  as  against  this  defendant. 
His  failure  to  perform  the  contract  with  the  plaintiff  was  the  primary 
cause  of  the  liability  that  was  imposed  upon  the  plaintiff.  In  the  ac- 
tion of  Rossiter  against  the  plaintiff  the  liability  was  expressly  placed 
upon  the  ground  that  the  defendant  had  failed  to  cap  this  offset  pipe, 
and  that  plaintiff  was  liable  because  he  had  accepted  the  work  from  the 
defendant  and  turned  it  over  to  Rossiter  in  an  unfinished  and  improper 
condition.  That  issue  was  the  .one  distinctly  tendered  by  the  complaint 
in  the  action  against  the  plaintiff.  The  defendant  had  that  complaint 
served  upon  him  with  a  notice  to  defend  the  action.  He  refused  to  de- 
fend, and  therefore  he  is  bound  by  the  judgment  as  if  he  had  been  a 
party  to  that  action  to  enforce  a  liability  based  upon  bis  failure  to  com- 
ply with  his  contract  with  the  plaintiff.  It  seems  to  me  the  same  con- 
dition is  presented  as  was  presented  in  Washington  Gaslight  Co.  v. 
District  of  Columbia,  supra,  namely,  that  the  same  fact  whidi  imposed 
a  liability  upon  the  plaintiff  would  impose  a  liability  upon  the  defend- 
ant, and  consequently  the  defendant  was  conclusively  bound  by  the 
judgment  against  the  plaintiff.  There  could  have  been  no  question,  it 
seems  to  me,  but  that  if  this  defendant  had  been  a  party  to  the  action 
against  this  plaintiff,  and  upon  the  issue  there  presented  by  the  com- 
plaint there  had  been  a  judgment  in  favor  of  Rossiter,  this  defend- 
ant would  have  been  bound  by  the  adjudication  that  he  violated  his 
contract  by  failing  to  cap  this  offset  pipe,  and  for  that  reason  the  lia- 
bility was  imposed  upon  the  plaintiff. 
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It  follows  that  the  judgment  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

McLaughlin  and  SCOTT,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  is  an  action  over  on  a  judg- 
ment recovered  against  plaintiflF  by  one  Rossiter,  who  was  the  owner 
of  a  building  situate  at  the  southeast  corner  of  Broadway  and  Bond 
streets,  in  the  city  of  New  York,  on  account  of  damages  sustained  by 
the  premises  being  flooded,  which  was  caused  by  an  offset  pipe  being 
left  uncapped  on  the  eleventh  floor  of  the  building,  thereby  permitting 
the  water,  when  turned  on,  to  escape.  The  plaintiff  was  a  builder,  and 
he  contracted  with  the  owner  of  this  building  for  the  installation  of  a 
system  of  plumbing  and  piping.  Plaintiff  sublet  this  work  to  the  de- 
fendant. It  was  alleged  in  the  complaint  upon  which  judgment  was 
recovered  against  the  plaintiff,  and  to  which  action  this  defendant  was 
not  a  party,  that  plaintiff,  after  taking  the  contract  for  this  work,  sub- 
let the  work  to  the  defendant  herein,  and  that  this  defendant  negligent- 
ly left  said  offset  pipe  uncapped,  and  that  the  plaintiff  herein  there- 
after negligently  turned  over  the  work  as  completed  with  this  pipe 
still  uncapped.  The  learned  counsel  for  the  plaintiff  insisted  upon  the 
trial  that  the  judgment  in  the  other  action  was  conclusive  upon  all  of 
the  issues.  The  learned  counsel  for  the  defendant  insisted  that  that 
judgment  did  not  necessarily  determine  the  negligence  of  the  defend- 
ant, and  die  learned  trial  court  took  that  view,  and,  no  further  evidence 
being  offered  by  the  plaintiff,  dismissed  the  complaint.  The  defendant 
had  notice  of  the  pendency  of  the  other  action,  and  was  duly  called 
upon  to  defend  the  same.  If,  therefore,  the  judgment  necessarily  con- 
stitutes an  adjudication  of  the  defendant's  negligence,  he  is  concluded 
by  the  judgment ;  but  I  am  of  opinion  that  it  does  not.  The  allegation 
in  the  former  action  that  this  defendant  negligently  left  the  pipe  un- 
capped was  not  a  material  allegation.  This  defendant  was  not  a  party 
to  that  action,  and  no  recovery  could  be  had  therein  against  him.  The 
allegation  was  merely  an  item  of  evidence,  and,  even  as  evidence,  it 
was  not  essential  to  the  issue. 

It  was  not  important  to  show  who  constructed  the  pipe,  or  whether 
the  subcontractor  fully  performed  his  contract.  It  was  sufficient  to 
warrant  a  recovery  by  the  plaintiff  in  the  former  action  for  him  to 
show  that  the  defendant  therein,  who  is  the  plaintiff  herein,  was  guilty 
of  negligence  in  turning  over  the  work  in  this  uncompleted  condition ; 
and  it  was  quite  immaterial  to  that  issue  whether,  when  this  defendant 
left  the  work,  the  pipe  was  or  was  not  capped,  for  the  plaintiff  herein 
would  have  been  equally  guilty  of  negligence  had  one  of  his  own  em- 
ployes subsequently  removed  the  cap,  or  had  it  been  otherwise  remov- 
ed under  circumstances  involving  a  duty  on  him  to  discover  sucli  a 
removal. 

I  am  therefore  of  opinion  that  the  judgment  should  be  affirmed. 

CLARKE,  J.,  concurs. 
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STAPLSrrON  NAT.  BANK  ▼.  UNITED  STATtiSS  riDELITY  ft  GUAR- 

ANTY  CX). 

(Supreme  Ooortp  Appellate  Division,  Second  Department    March  6,  1909.) 

1.  INSVBAZIOB  (I  640*)— IHDKICNITY— BXNBWAL  COZTTBAOT— SUiTICIEnCT  OF  DE- 

FENSE. 

Tbe  defense  to  a  complaint  on  a  renewal  contract  of  insurance,  indem- 
nifying against  the  dishonesty  ot  a  bank  cashier,  alleged  that  the  contract 
was  renewed  ''on  the  faith  of  a  statement  in  writing  signed  by  the  bank, 
its  officer,  or  ag^t,  one  'G.*  (the  cashier),  who  was  the  duly  authorized 
agent  of  said  plaintiff  and  duly  authorized  to  sign  the  same,  and  that 
his  authority  to  sign  the  same  was  obtained  as  a  part  of  the  duties  and 
responsibilities  imposed  on  him  as  cashier."  Held,  that  the  defense  was 
not  demurrable  as  showing  that  the  party  insured  made  the  statement  in- 
dividually  and  not  as  agent  oi  the  bank. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Dec  Dig.  i  640.*] 

2.  lEBUBANOE  (|  640*>-Ck>ZITBAOT»— IXPLIED  GONDITIONS— PUBADINa. 

There  is  an  implied  condition  in  eyery  insurance  contract  of  the  tmth 
Of  all  representations  of  the  insured  material  to  the  risk  on  the  faith  of 
which  the  contract  was  made,  though  they  be  dehors  the  policy,  and  there- 
fore a  pleaded  breach  of  such  condition  instead  of  the  fraudulency  of  the 
statement  or  that  it  was  a  mutual  mistake  of  fact  suffices. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dea  Dig.  |  640.*] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  the  Stapleton  National  Bank  against  the  United  States 
Fidelity  &  Guaranty  Company  on  a  renewal  contract  of  indemnity  in- 
surance. From  a  judgment  (113  N.  Y.  Supp.  26)  sustaining  a  demurrer 
to  the  defense  pleaded  to  the  action,  defendant  appeals.  Reversed,  and 
demurrer  overruled. 

The  complaint  is  on  a  contract  of  renewal  for  another  year  of  a  contract  or 
policy  of  insurance  by  the  defendant  to  the  plaintiff  for  the  fidelity  of  the 
plaintilTs  cashier,  Robert  H.  Gill.  The  policy  was  a  general  one  for  the  fidelity 
of  any  or  all  employ^  of  the  plaintiff  whose  fidelity  it  might  have  the  defend- 
ant insure  from  time  to  time  on  payment  of  the  premium  therefor  by  the 
plaintiff.  Only  the  fidelity  of  the  said  cashier  had  been  thus  far  insured.  The 
said  cashier  was  not  a  party  to  the  contract  or  policy. 

Argued  before  WOODWARD,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Sumner  Bowman,  for  appellant. 

Arthur  O.  Townsend  (Frank  H.  Vedder,  on  the  brief),  for  respond- 
ent. 

GAYNOR,  J.  The  answer  pleads  as  a  defense  that  the  renewal 
"was  executed  on  the  faith  of  a  statement  in  writing  dated  the  10th 
day  of  December,  1906,  signed  by  this  plaintiff,  its  officer  or  agent,  one 
Robert  H.  Gill,  who  was  the  duly  authorized  agent  of  said  plaintiff, 
and  duly  authorized  by  the  said  plaintiff  to  sign  &e  same,  and  that  his 
authority  to  sign  the  same  was  obtained  as  part  of  the  duties  and  re- 
sponsibilities imposed  on  him  as  cashier  of  said  plaintiff";  that  the 
said  statement  was  (in  substance)  that  the  books  and  papers  of  the 
said  employes  for  the  past  year  had  been  examined  and  found  correct, 

•For  oUiar  caaep  Me  Mine  topic  ft  I  number  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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and  that  all  moneys  handled  by  them  had  been  accounted  for,  and  was 
false  in  that  the  books  and  papefs  of  the  said  cashier  had  not  been 
examined,  and  that  all  the  money  of  the  plaintiff  which  came  into  his 
hands  had  not  been  accounted  for  by  him. 

The  contention  to  sustain  the  demurrer  to  the  defense  for  insuf- 
ficiency is  that  it  is  not  an  allegation  that  the  false  statement  was  made 
by  the  plaintiff,  the  bank,  but  that  it  was  made  by  its  cashier  individ- 
ually; and  that  has  been  decided  below.  Even  without  resorting  to 
the  settled  rule  of  liberal  construction  in  the  defendant's  favor,  the 
words  of  the  defense  do  not  fairly  bear  the  construction  given  them 
below.  If  the  defense  had  been  leanly  pleaded  in  scientific  and  proper 
form,  viz.,  that  the  plaintiff  induced  the  defendant  to  make  the  con- 
tract of  renewal  Ky  a  statement  to  the  defendant  that  it  had  examined 
the  said  books  and  accounts,  and  found  them  correct,  and  that  all 
moneys  handled  by  the  said  cashier  had  been  accounted  for,  which 
statement  was  false,  leaving  the  manner  of  the  making  of  it  and  by 
what  officers  or  agents  to  be  shown  by  the  evidence,  instead  of  using 
the  verbiage  which  provoked  the  demurrer,  all  of  this  delay  and  trou- 
ble would  have  been  avoided.  One  might  not  naturally  feel  favorably 
disposed  toward  such  a  crude  and  unscientific  pleader;  but  it  is  due 
to  the  attorney  for  the  defendant  to  say  that  he  put  in  the  defense  in 
proper  form,  but  was  compelled  by  an  order  of  court  to  state  the  par- 
ticulars as  he  has  alleged  them,  on  motion  by  the  plaintiff  that  he  make 
the  defense  more  definite  and  certain ;  a  thing  which  was  not  easy  to 
credit  on  the  statement  of  it  on  the  argument,  for  the  plea  was  in 
proper  form  originally  and  as  definite  and  certain  as  anything  could  be. 
As  it  is,  the  words  of  the  defense,  taken  as  a  whole,  allege  that  the 
false  statement  was  made  by  the  plaintiff ;  and  it  does  not  matter  which 
of  its  employes  or  officers  acted  for  it  in  the  communicating  of  it,  or 
whether  he  was  the  one  whose  honesty  and  fidelity  was  to  1^  insured. 
The  defendant  may  prove  at  the  trial  (for  instance)  that  it  sent  a 
letter  to  the  plaintiff  asking  for  the  statement  before  it  would  renew 
the  contract  for  the  ensuing  year ;  that  the  president,  or  board  of  di- 
rectors, received  and  considered  the  letter,  and  directed  the  cashier 
to  answer  the  letter  for  it  that  the  examination  had  been  made,  and  the 
books  and  papers  found  correct,  and  that  all  the  moneys  handled  by 
the  said  cashier  had  been  accounted  for;  in  which,  or  like  case,  the 
statement  would  certainly  be  by  the  plaintiff.  If  the  letter  addressed 
to  the  bank  had  fallen  to  the  cashier  in  the  due  course  of  the  duties 
assigned  to  him,  and  he  had  sent  back  the  statement  officially,  or  in 
the  name  of  the  bank,  but  of  his  own  motion,  the  statement  might  not 
be  that  of  the  bank ;  that  would  depend  on  all  of  the  facts,  whereas 
we  are  now  only  passing  on  a  question  of  pleading,  and  not  even  on 
the  burden  of  proof. 

The  defense  does  not  plead  the  false  statements  as  fraudulent,  nor 
as  a  mutual  mistake  of  fact.  But  in  insurance  contracts  the  nile  is 
difiFerent  to  what  it  is  in  respect  of  contracts  generally,  viz.,  there  is 
an  implied  condition  in  every  contract  of  insurance  of  the  truth  of  all 
representations  of  the  insured  material  to  the  risk  on  the  faith  of 
which  the  contract  is  made,  even  though  they  be  dehors  the  policy; 
and  therefore  a  pleaded  defense  of  the  breach  of  such  condition,  in- 


Digitized  by 


Google 


374  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

stead  of  the  fraudulency  of  the  statement,  or*  that  it  was  a  mutual  mis- 
take of  fact,  suffices.  Evans  v.  Columbia  Fire  Ins.  Co.,  40  Misc.  Rep. 
316,  81  N.  Y.  Supp.  933 ;  Sullivan  v.  Fraternal  Society,  36  Misc.  Rep. 
578,  73  N.  Y.  Supp.  1094.  Both  sides  treat  the  contract  in  this  case  as 
one  of  insurance,  and  it  is  expressly  made  such  by  statute.  The  In- 
surance Law,  §  70,  as  amended  by  chapter  326,  p.  775,  Laws  of  1906. 
The  judgment  should  be  reversed  and  the  demurrer  overruled. 

Interlocutory  Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,    ill  concur. 


PEOPLE  V.  DUDENHAUSEN. 
(Supreme  Ck)urt,  Appellate  Division,  First  Department    March  5,  1909.) 

1.  Gbiminai.  Law  (§  369*)— Evidenci^— Other  Chimes. 

While  .evidence  of  the  commission  of  other  crimes  is  not  admissible  to 
establish  defendant's  guilt  of  the  crime  under  Investigation,  yet  evidence 
which  directly  teuds  to  prove  defendant  guilty  of  the  crime  for  which  he 
is  indicted  is  not  rendered  inadmissible  because  it  also  tends  to  prove  him 
guilty  of  other  crimes. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig..  H  822-^24; 
Dec.  Dig.  S  369.*] 

2.  Criminal  Law  (§  371'*)—Evidenob— Intent  or  Motive. 

Where  there  is  a  question  of  intent  or  motive  to  be  proved,  facts  show- 
ing the  condition  of  accused's  mind  at  or  about  the  time  the  crime  was 
committed  is  evidence,  whether  such  facts  would  or  would  not  tend  to 
convict  him  of  another  crime,  and  the  same  rule  applies  to  proof  of  any 
other  fact  which  was  admissible  to  prove  the  crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  (f  830-^32; 
Dec.  Dig.  §  371.'>] 

3.  Criminal  Law  (§  372*)— Evidence. 

Under  Public  Health  Law  (Laws  18d3,  p.  1547,  c.  661,  as  amended  by 
Laws  1895,  p.  258,  c.  398)  S  153,  providing  that  any  person  who  shall  prac- 
tice medicine  under  a  false  or  assumed  name,  or  who  shall  falsely  per- 
sonate another  practitioner  of  a  like  or  different  name,  shall  be  guilly  of  a 
felony,  each  act  by  which  one  physician  personates  another  constitutes  a 
separate  crime,  and  where  the  indictment  charged  a  practicing  of  medicine 
with  a  particular  individual  on  a  particular  date  under  a  false  name,  and 
there  was  no  charge  that  defendant  habitually  practiced  medicine  under 
an  assumed  name  or  at  any  time  except  that  specified  in  the  indictment 
and  in  relation  to  the  person  there  named,  evidence  that  accused  had  at 
other  times  and  places  and  under  such  false  name  advised  or  treated 
other  persons  was  inadmissible,  even  though  accused  had  publicly  ad- 
vertised as  a  physician  under  such  name. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  H  888,  884; 
Dec.  Dig.  §  372.*] 

Clarke  and  Scott,  J X,  dissenting. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Francis  J.  Dudenhausen  was  convicted  of  practicing  .medicine  under 
a  false  name  in  violation  of  Public  Health  Law,  §  153,  and  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 
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Thos.  S.  MorgaA,  Jr.,  for  appellant 
Robert  C.  Taylor,  for  the  People. 

INGRAHAM,  J.  Section  163  of  the  public  health  law  (chapter 
661,  p.  1547,  Laws  1893,  as  amended  by  chapter  398,  p.  258,  Laws 
1895)  provides  that: 

*'Any  person  who  shall  practice  medicine  under  a  false  or  assumed  name,  or 
who  shall  falsely  personate  another  practitioner  of  a  like  or  different  name, 
♦    •    •    shall  be  guilty  of  a  felony." 

The  indictment  alleges  that  the  defendant  had  been  convicted  at  the 
Court  of  Special  Sessions  of  practicing  medicine  without  lawful  au- 
thorization and  registration;  and  then,  as  and  for  a  second  offense, 
the  indictment  alleges  that  the  defendant  having  been  theretofore  con- 
victed of  the  unlawful  practice  of  medicine  afterwards,  to  wit,  on  the 
26th  of  February,  1906,  in  the  city  and  county  of  New  York,  "did  prac- 
tice medicine  under  a  false  and  assumed  name,  to  wit,  the  name  Dr. 
Dale,  by  then  and  there  under  such  false  and  assumed  name,  feloni- 
ously examining,  treating,  and  prescribing  for  one  Eliza  Howard  as  a 
physician." 

Upon  the  trial  Eliza  Howard  was  called  as  a  witness  and  testified: 
That  on  February  26, 1906,  she  went  to  the  residence  of  the  defendant ; 
that  the  name  "Dr.  Dale"  was  on  the  door  bell  and  a  "Dr.  Dale"  sign 
in  the  window ;  that  she  rang  tfie  bell  and  a  woman  opened  the  door ; 
that  she  asked  for  Dr.  Dale,  and  was  told  that  he  was  busy,  but  that 
he  would  see  the  witness  in  a  minute;  that  subsequently  the  defend- 
ant came  into  the  room  and  said  he  was  Dr.  Dale ;  that  the  defendant 
then  examined  her,  advised  her  that  she  was  pregnant,  but  that  he 
could  treat  her ;  that  his  charge  would  be  $25 ;  that  the  witness  re- 
plied that  she  was  not  prepared  to  pay  the  money  that  morning,  and 
the  defendant  said  to  come  the  next  day  at  11  o'clock.  No  money 
was  paid,  no  prescription  given,  and  no  operation  performed.  The 
people  then  called  one  Josephine  Cook,  who  testified  that  on  the  14th 
of  February,  eight  days  prior  to  the  interview  with  the  former  witness 
and  the  date  specified  in  the  indictment,  she  called  at  the  defendant's 
residence.  She  was  then  asked  if  after  she  had  gone  into  the  parlor 
the  defendant  appeared  at  any  time.  That  was  objected  to  on  the 
ground  that  it  was  another  offense  and  was  not  competent  under  the 
indictment.  The  court  overruled  the  objection,  and  defendant  except- 
ed, and  the  witness  testified  to  an  interview  with  the  defendant  in 
which  he  stated  that  he  was  Dr.  Dale  and  examined  and  advised  her. 
The  people  then  called  one  Frances  Benzecry,  who  testified  that  on  the 
11th  of  December,  1905,  over  two  months  prior  to  the  date  specified 
in  the  indictment,  she  called  upon  the  defendant  and  was  allowed  to 
testify  to  an  interview  at  that  date.  Upon  this  testimony  the  people 
rested.  ...  „ 

The  defendant  then  took  the  stand  and  positively  denied  the  testi- 
mony of  these  three  witnesses,  or  that  he  had  ever  had  any  interview 
with  either  of  thern^  and  he  was  corroborated  by  the  woman  in  the 
house  who  had  opened  the  door.  The  defendant  further  testified  that 
Dr,  Dale  had  resided  in  this  house  and  practiced  there,  bwt  being  in 
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bad  health  had  a  few  months  before  gone  South  for  the  winter;  that 
defendant  had  always  practiced  under  his  own  name,  and  it  was  con- 
ceded that  he  was  a  duly  registered  and  licensed  physician  entitied  to 
practice  medicine  in  the  county  of  New  York. 

The  indictment  charged  a  practicing  of  medicine  with  a  particular 
individual  on  a  particular  date  under  a  false  name.  There  is  no  charge 
in  the  indictment  that  the  defendant  habitually  practiced  medicine  un- 
der an  assumed  name,  or  at  any  time,  except  that  specified  in  the  in- 
dictment and  in  relation  to  the  person  there  named.  The  defendant  is 
charged  with  this  one  specific  offense.  If  that  act  was  a  crime,  his 
relations  to  the  other  two  witnesses,  one  more  than  two  months  prior 
to  the  crime  charged  in  the  indictment  and  one  eight  days  before,  were 
each  specific  crimes  for  which  the  defendant  could  have  been  indicted 
and  punished.  These  three  offenses  had  no  relation  to  each  other,  and 
the  two  offenses  not  named  in  the  indictment  could  have  no  possible 
bearing  upon  the  defendant's  guilt  in  relation  to  the  offense  charged, 
except  the  presumption  that,  if  a  person  had  been  engaged  in  practi- 
cing under  an  assumed  name  with  two  other  persons,  it  was  probable 
that  he  was  guilty  of  practicing  medicine  with  the  person  named  in 
the  indictment.  The  statute  prohibits  any  person  from  falsely  per- 
sonating another  practitioner  of  a  like  or  different  name,  and,  if  this 
evidence  was  accepted  by  the  jury,  the  defendant  did  personate  Dr. 
Dale  at  three  distinct  dates.  Each  act  by  which  one  physician  per- 
sonates another  constitutes  a  separate  crime.  If  a  physician  personates 
another  practitioner  one  month,  and  two  months  afterwards  personates 
another  or  the  same  practitioner,  he  has  committed  two  offenses,  and 
the  commission  of  one  crime  has  no  relation  to  or  bearin|f  upon  the 
other.  The  testimony  as  to  instances  other  than  that  specified  in  the 
indictment  at  which  the  defendant  had  practiced  under  the  name  of 
Dr.  Dale  was  of  a  character  to  have  influenced  the  jury,  and  if  the 
evidence  was  not  competent  the  defendant  is  entitled  to  a  new  trial. 
The  people  seek  to  make  this  evidence  competent  upon  the  ground  that 
the  defendant  was  advertising  that  he  was  practicing  under  the  name 
of  Dr.  Dale,  and  this  was  sufficient  to  link  separate  acts  together  and 
make  them  one  transaction  and  the  product  of  one  general  scheme. 
The  witnesses  testified  that  when  the  advertisement  was  shown  to  him 
the  defendant  said  that  it  was  his  advertisement,  and,  assuming  that 
by  this  advertisement  the  defendant  invited  all  women  to  come  and 
consult  him,  he  was  not  indicted  for  generally  practicing  under  it,  but 
for  "examining,  treating,  and  prescribing  for  one  Eliza  Howard  as  a 
physician"  on  February  26,  1906.  There  was  no  scheme  to  defraud, 
of  which  the  act  charged  in  the  indictment  was  a  part,  and  the  intent 
of  the  defendant  was  not  an  essential  element  of  the  crime. 

The  exceptions  to  the  general  rule  that  in  order  to  prove  the  guilt 
of  a  person  charged  with  a  crime  it  is  not  permitted  to  show  his  for- 
mer character  or  to  prove  his  guilt  of  other  crimes  are  stated  in  People 
v.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193.  The  only 
one  of  those  subdivisions  there  stated  under  which  the  district  attorney 
claims  this  evidence  admissible  is  the  fourth  exception,  under  which 
evidence  of  other  crimes  is  competent  when  it  tends  to  establish  "a 
common  scheme  or  plan,  embracing  the  commission  of  two  or  more 
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crimes,  so  related  to  each  other  that  proof  of  the  one  tends  to  establish 
the  other,"  and  the  three  persons  with  whom  the  defendant  committed 
these  three  separate  crimes  were  so  connected  because  it  appeared  that 
^ch  of  the  persons  presented  to  the  defendant  the  same  advertisement 
and  stated  fliat  they  had  come  to  him  in  consequence  of  it.  But  this 
claim,  it  seems  to  me,  entirely  misconceives  the  object  of  the  excep- 
tion. In  discussing  this  exception  the  court  said,  at  page  305  Of  168 
N.  Y.,  at  page  299  of  61  N.  E.  (62  L.  R.  A.  193) : 

*'It  sometimes  happens  that  two  or  more  crimes  are  committed  by  the  same 
person  in  pursuance  of  a  single  design  or  under  circumstances  which  render 
it  impossible  to  prove  one  without  proving  all.  To  bring  a  case  within  this 
exception  to  the  general  rule  which  excludes  proof  of  extraneous  crimes,  there 
must  be  evidence  of  system  between  the  offense  on  trial  and  the  one  sought  to 
be  introduced.  They  must  be  connected  as  parts  of  a  general  and  composite 
plan  or  scheme,  or  they  must  be  so  related  to  each  other  as  to  show  a  comm<»i 
motive  or  intent  running  through  both.  ♦  ♦  ♦  Some  connection  between  the 
crimes  must  be  shown  to  have  existed  In  fact  and  in  the  mind  of  the  actor, 
uniting  them  for  the  accomplishment  of  a  common  purpose,  before  such  evi- 
dence can  be  received." 

Judging  the  exception  as  thus  explained,  it  seems  to  me  clear  that 
this  case  does  not  fall  within  it.  These  three  witnesses  who  waited  on 
the  defendant  for  the  purpose  of  medical  treatment  had  no  connection 
with  each  other.  The  defendant  had  no  common  purpose  in  relation 
to  these  three  women.  Each  act  was  separate  and  distinct,  and  each 
act  constituted  a  separate  and  distinct  crime  for  which  the  defendant 
could  have  been  indicted,  and  each  crime  must  be  proved  by  testimony 
tending  to  establish  that  it  was  committed  and  not  proved  by  evidence 
that  the  defendant  had  committed  other  crimes  distinct  from  the  one 
charged.  The  advertisement  was  not  an  element  of  the  crime  charged. 
It  was  not  that  defendant  advertised  to  practice  that  was  a  violation 
of  the  statute,  but  that  he  actually  practiced  medicine  at  the  time  and 
place  and  with  the  person  specified  in  the  indictment. 

The  district  attorney  cites  the  case  of  Reg.  v.  Rhodes  (1899)  1  Q. 
B.  Div.  77.  In  that  case  Lord  Russell  said  that  the  prosecution  was 
that  the  prisoner  was  not  carrying  on  a  real  business,  but  from  first 
to  last  a  bogus  or  assumed  business,  and  then  continued : 

'*If  the  prosecution  merely  aUeged  isolated  transactions  of  a  fraudulent 
character  against  the  prisoner  with  no  connection  between  them,  I  should  cer- 
tainly say  that  evidence  of  transactions  which  took  place  after  the  offense 
charged  was  not  admissible." 

But  such  evidence  was  held  admissible  on  the  ground  that  it  show- 
ed part  of  a  scheme  to  defraud  by  the  pretense  of  carrying  on  an  hon- 
est and  bona  fide  business,  and  tfiat  the  transactions  in  all  three  cases 
were  therefore  connected  by  the  advertisement  which  formed  a  part  of 
the  scheme.  In  this  case  there  is  no  charge  of  a  scheme  to  defraud  or 
a  bogus  business,  or  that  any  one  had  been  injured  by  the  fraud  or 
deceit  of  the  defendant  He  was  indicted  for  violating  a  particular 
statute,  which  provides  that  personating  another  practicing  physician 
was  a  crime.  To  prove  the  crime  it  was  necessary  to  prove  that  the 
defendant  personated  another  practitioner,  and  the  indictment  alleged 
that  that  was  what  the  defendant  did.  To  prove  that  he  did  practice 
medicine  by  prescribing  for  a  person  named  in  the  indictment  on  a  par- 
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ticular  day  named  was  not  a  part  of  a  scheme  the  successful  accom- 
plishment of  which  the  defendant  was  indicted  for,  but  for  violating 
the  statute  by  doing  the  specific  act  charged  in  the  indictment.  Con- 
sidering the  question  broadly,  it  seems  to  me  that  the  real  test  is  that 
evidence  of  the  commission  of  other  crimes  is  not  admissible  to  estab- 
lish the  defendant's  guilt  of  the  one  under  investigation,  yet  evidence 
which  directly  tends  to  prove  the  defendant  guilty  of  the  crime  for 
which  he  is  indicted  is  not  rendered  inadmissible  because  of  the  fact 
that  it  also  tends  to  prove  him  guilty  of  other  crimes.  Where  there  is 
a  question  of  intent  or  motive  to  be  proved,  facts  showing  the  condi- 
tion of  the  prisoner's  mind  at  or  about  the  time  the  crime  was  conmiit- 
ted  is  evidence  whether  or  not  such  facts  would  or  would  not  tend  to 
convict  the  defendant  of  another  crime,  and  the  same  would  apply  to 
the  proof  of  any  other  fact  which  was  admissible  to  prove  the  crime 
charged;  but  where  the  crime  charged  is  a  violation  of  a  particular 
statute,  where  the  guilt  depends  upon  a  particular  act  which  the  stat- 
ute prohibits  at  a  particular  time  and  place,  the  fact  that  at  other  times 
and  other  places  or  with  other  persons  the  prisoner  had  repeated  the 
offense,  certainly  has  no  probative  force  to  determine  whether  or  not 
the  particular  act  charged  was  committed. 

Without  passing  upon  any  of  the  other  questions  in  this  case,  I  think 
for  this  reason  the  judgment  must  be  reversed,  and  a  new  trial  granted. 

Mclaughlin  and  LAUGHLIN,  JJ.,  concur. 

CLARKE,  J.  I  dissent.  The  statute  under  which  the  defendant 
was  indicted,  section  143,  of  the  public  health  law  (chapter  661,  p. 
1547,  Laws  1893,  as  amended  by  chapter  398,  p.  258,  Laws  1895),  pro- 
vides as  follows : 

"Any  person  who  shall  practice  medicine  under  a  false  or  assumed  name,  or 
who  BhiUl  falsely  personate  another  practitioner  of  a  like  or  different  name, 
shall  be  guilty  of  a  felony." 

While  it  is  true  that  the  indictment  alleges  a  specific  offense  upon  a 
specified  day  and  with  a  specified  person,  the  gravamen  of  the  charge 
is  the  practicing  of  medicine  under  a  false  or  assumed  name,  or  the 
falsely  personating  another  practitioner.  It  seems  to  me  that  the  ad- 
vertisement in  the  public  prints  over  the  name  of  "Dr.  Dale,"  as  prac- 
ticing at  the  oflSce  where  defendant  was  found  answering  to  said  name 
and  examining  .and  disagnosing  the  condition  of  the  complainant  and 
offering  treatment  for  a  price,  permitted  evidence  of  other  like  trans- 
actions. The  continued  advertisement  in  the  papers,  inviting  various 
persons  to  the  same  office  for  medical  treatment  by  the  same  man,  un- 
der the  same  impersonation,  furnishes  a  connection  between  the  vari- 
ous occasions  which  permits  evidence  thereof  upon  the  ground  of  a 
common  intent  and  design;  the  offense  charged  being  the  fraudulent 
practicing  of  medicine. 

Practicing  medicine  under  a  false  name  is  a  fraud  denounced  by  the 
statute.  In  Reg.  v.  Rhoades,  1  Q.  B.  Div.  177,  Rhoades  was  oonvicted 
of  obtaining  eggs  by  false  pretenses.  He  had  advertised  for  newly  laid 
eggs  in  the  country  newspapers,  giving  no  name  except  that  of  Nor- 
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folk  Dairy  Farm.  It  was  shown  that  he  had  no  right  to  this  name. 
Subsequent  transactions  to  that  testified  to  by  the  complainant,  under 
similar  conditions,  had  been  admitted  in  evidence.  Lord  Russell,  C.  J., 
considering  the  admissibility  of  this  evidence,  said: 

"Tbat  depends,  as  it  seems  to  me,  on  the  question  whether  or  not  the  case 
pat  forward  for  the  prosecution  was  that  the  prisoner  was  not  carrying  on 
a  real  business,  but  *  *  *  from  first  to  last  a  bogus  or  sham  business. 
*  *  *  I  think  that  the  evidence  was  admissible  on  the  ground  that  it  showed 
part  of  a  scheme  to  defraud  by  the  pretense  of  carrying  on  an  honest  and 
bona  fide  business.  The  means  by  whidii  the  fraud  was  perpetrated  was  by  ad- 
vertiBements  in  newspapers,  which  B.  and  B.  and  C  alike  saw  and  alike  acted 
apon.  The  transactions  in  all  three  cases  were  therefore  connected  by  the  ad- 
Tertiaement  which  formed  part  of  the  scheme.*' 

Wills,  J.|  said :  • 

"Bnt  when  it  appears  that  the  same  advertisement  continued  to  appear 
down  to  the  last  transaction,  and  that  it  operated  in  the  last  case  exactly  as 
it  did  in  the  case  on  which  the  charge  was  based,  then,  as  it  seems  to  me, 
both  in  law  and  in  common  sense  the  evidence  becomes  admissible." 

What  the  statute  seeks  to  prevent  is  fraudulent  impersonation  of  a 
medical  practitioner.  I  think  the  evidence  admissible  because  it  tend- 
ed to  show  such  fraudulent  impersonation  continuing  over  a  period  of 
time.  The  like  transactions  were  botmd  together  by  the  advertisements 
during  that  period  for  which  the  defendant  was  responsible. 

I  think  the  judgment  should  be  afGrmed. 

SCOTT,  J.,  concurs. 


NOONAN  V.  PRBSS  PUB.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

IdBEL  Aim  Slander  (§  123'*)  —  Constbuotion  of  Stateicbnt  —  Question  fob 

JUBT. 

Where  the  alleged  libelous  publication  is  susceptible  of  more  than  one 
Interpretation,  it  is  error  for  the  court  to  diarge  that  it  is  libelous  as  a 
matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  356, 
357;  Dec.  Dig.  S  123.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lily  Noonan  against  the  Press  Publishing  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  den3ring  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

William  H.  Van  Benschoten,  for  appellant. 
George  H.  D.  Foster,  for  respondent. 

-  PER  CURIAM.  We  think  that  it  was  a  question  of  fact  for  the 
jury  whether  or  not  the  only  inference  to  be  drawn  from  the  article 
complained  of  is  that  the  plaintiff  was  guilty  of  unchastity.    It  was 

*For  oUier  casm  see  same  topic  &  8  NYncBBX  In  Dec.  A  Am.  Dlfi.  1907  to  date,  ft  Rep'r  Indexes 
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error  to  hold  as  matter  of  law  that  the  article  by  necessary  inference 
did  so  charge. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 


SCHWARTZ  ▼.  ONWARD  CONST.  OO, 
(Supreme  Court,  Appellate  Diyislon,  First  Department    March  5,  1009.) 

1.  MaSTEB  and  SXBTA29T  (S  301*>*Sebtant  Emplotxd  b^  Tbibd  Psbsorb— In- 

JT7BY. 

A  hotel  company  owed  a  contractor's  employ^  the  duty  to  use  reasonable 
care  to  avoid  Injuring  him  whUe  he  was  at  work  in  an  elevator  shaft 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  8  1213; 
Dea  Dig.  f  801.*] 

2.  Masteb  and  Sebvaivt  (S  830*)  — Injubt  to  Thibd  Pbbson  — Nbqijoence^ 

Evidence— SumciXNOT. 

Evidence  held  to  warrant  a  finding  that  injury  to  a  contractor's  employ^ 
caused  by  a  descending  elevator  whUe  at  work  in  defendant's  elevator 
shaft,  was  caused  by  the  elevator  operator's  negligence. 

[Ed.  Note.— For  other  cases,  see  Mast^  and  Servant,  Cent  Dig.  1 1272; 
Dec.  Dig.  f  SSO.*] 

3.  Masteb  and  Sebvant  (|  832*)  — Injubt  to  Thibd  Pebson— Contbibxttobt 

Neolioencb— Jitbt  Question. 

Whether  a  contractor's  employd  injured  by  a  descending  elevator  while 
at  work  in  defendant's  elevator  shaft,  was  guilty  of  contributorv  negli- 
gence,  or  assumed  the  risk,  held,  under  the  evidence,  a  jury  question. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  f  1274; 
Dec.  Dig.  §  332.*] 

4.  Masteb  and  Sebvant  (§  804*)— Injubt  to  Tiobd  Pebson— EIicploteb'b  Lia- 

bilitt., 

A  hotel  company  is  liable  for  injury  to  a  contractor's  employd  whOe  at 
work  in  an  elevator  shaft  caused  by  negligence  of  an  elevator  operator. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  §  1226; 
Dec.  Dig.  §  304.*] 

5.  Tbial  (§  143*)— Pbovincb  of  Juby— Conflxopinq  Testocont. 

A  question  of  fact  is  for  the  jury  when  the  evidence  is  conflicting. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  842;  Dec.  Dig.  | 
143.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  Schwartz  against  the  Onward  Construction  Com- 
pany. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON. 
CLARKE,  and  SCOTT,  JJ. 

Jonathan  Deyo,  for  appellant. 

Frank  V.  Johnson,  for  respondent 

INGRAHAM,  J.  The  action  was  brought  to  recover  for  the  in- 
juries sustained  by  the  plaintiff  while  engaged  in  working  in  an  eleva- 
tor shaft  in  a  building  occupied  by  the  defendant.  The  complaint  al- 
leges that  while  the  plaintiff  was  so  engaged  the  defendant,  by  its  serv- 

*For  other  cases  see  same  topic  ft  |  nvmbbs  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ants,  agents,  or  employes,  was  running  an  elevator  in  said  shaft  in 
which  Sie  plaintiff  was  at  work,  and  in  so  doing  the  defendant,  by  its 
servants,  agents,  or  employis,  ran  the  same  in  such  a  careless,  negli- 
gent, and  reckless  manner  as  to  bring  the  same  down  upon  the  plain- 
tiff, inflicting  upon  him  sevete  injuries,  which  resulted  in  the  amputa- 
tion of  one  of  his  legs.  The  answer  admits  that  these  elevators  were 
being  operated  by  the  defendant  in  the  building  described  in  the  com- 
plaint, and  that  the  defendant  was  engaged  in  doing  the  work  in  the 
elevator  shaft  in  this  building. 

It  appeared  upon  the  trial  that  the  plaintiff  had  been  working  at  this 
building  four  or  five  months  prior  to  the  accident,  which  was  on  the 
25th  day  of  October,  1902 ;  that  his  employers  were  contractors,  con- 
structing the  iron  work  in  the  elevator  shafts ;  that  on  the  morning  of 
the  25th  of  October,  1902,  prior  to  going  down  on  the  basement  floor 
of  the  premises,  plaintiff  had  been  at  work  on  the  fourth  floor,  and  at 
about  10  o'clock  he  finished  that  work ;  that  he  then  went  to  work  in 
the  basement ;  that  before  going  to  work  in  the  basement  he  went  up- 
stairs and  told  the  two  men  who  ran  the  elevators  that  he  was  going  to 
put  a  scaffold  underneath  and  was  going  to  work  under  them,  Siat 
he  would  be  done  in  a  short  time,  and  would  let  them  know  when  he 
was  done,  and  they  promised  the  plaintiff  that  they  would  not  come 
down;  that  one  Jones  was  running  the  elevator  in  the  center  shaft, 
and  that  he  told  Jones  on  the  outside,  in  front  of  the  elevator  on  the 
first  floor,  and  Jones  said,  "I  will  not  come  down ;  I  will  be  careful ;" 
that  after  that  conversation  the  plaintiff  went  down  and  commenced  to 
work ;  that  while  at  work  in  the  central  shaft  he  saw  the  elevator  com- 
ing down,  and  hollowed,  "Look  out!  do  not  come  down;"  that,  not- 
withstanding, the  elevator  came  down  and  struck  him ;  that,  although 
the  building  was  not  finished,  the  elevator  was  running;  that  this  cen- 
ter shaft  was  a  passenger  elevator,  used  in  the  defendant's  business. 
Jones,  the  elevator  man,  w^s  hired  by  Webb,  the  manager  and  stew- 
ard of  the  defendant,  who  was  operating  the  hotel.  Webb  was  called 
for  the  plaintiff,  and  testified  that  he  had  employed  Jones  upon  this 
elevator,  and  that  he  was  working  under  such  employment  at  the  time 
of  the  accident  The  hotel  was  opened  for  guests  in  September  or 
October,  1902.  The  man  that  was  working  with  the  plaintiff  testified 
that  the  plaintiff  was  inside  of  the  center  shaft;  that  the  elevator 
came  down  about  five  feet  below  the  first  floor  and  stopped ;  that  the 
men  hollowed  to  stop  it,  but,  instead  of  going  up,  it  came  down  all  in 
a  second,  and  caught  and  crushed  the  plamtiff. 

When  the  plaintiff  rested,  Jones  was  called  for  the  defendant.  He 
testified  that  he  had  been  instructed  by  Webb  not  to  run  an  elevator 
where  there  was  a  man  working  in  the  shaft,  or  any  part  of  it;  that 
on  the  morning  of  the  accident  the  plaintiff  spoke  to  the  witness,  and 
said  that  he  was  going  down  to  do  some  work  in  the  cellar,  and  for 
the  witness  not  to  come  down ;  that  the  witness  said  he  would  not  at 
that  time,  but  subsequently  he  thought  about  his  orders,  and  went 
down  to  tlie  basement  and  told  the  plaintiff  he  had  been  instructed  not 
to  run  an  elevator  when  any  one  was  working  in  the  shaft ;  that  the 
plaintiff  said,  "All  right,  go  ahead  and  run  the  elevator,"  and  that  he 
(plaintiff)  would  take  the  risk  or  chance ;  that  subsequently  the  witness 
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continued  running  the  elevator  up  and  down,  and  did  not  afterwards 
see  the  plaintiff;  that  at  the  time  of  the  accident  he  had  taken  some 
passengers  to  the  sixteenth  floor,  and  took  a  passenger  from  the  six- 
teenth to  the  third  floor ;  that  he  let  her  off  at  the  third  floor,  and  con- 
tinued his  trip  to  the  first  floor;  that  the* elevator  did  not  stop  at  the 
main  office  floor,  but  went  15  or  18  inches  below;  that  he  heard  the 
plaintiff  hollow ;  that  the  elevator  did  not  go  any  further  down  in  the 
shaft,  but  when  he  heard  the  shout  he  ran  the  elevator  to  the  second 
floor,^  left  it  there,  and  went  down  to  see  what  had  happened.  Webb 
was  recalled,  and  said  that  he  knew  that  the  men  were  working  in  the 
elevator  shaft  that  morning ;  but  he  could  not  say  that  he  gave  Jones 
any  instructions  about  running  the  elevator  then.  There  was  further 
evidence  that  the  plaintiff  had  been  warned  not  to  work  in  the  elevator 
shaft  while  the  elevator  was  running,  and  was  ordered  on  the  morning 
in  question  not  to  work  in  that  shaft.  There  was  considerable  evi- 
dence for  the  defendant  that  the  elevator  did  not  strike  the  plaintiff 
at  all,  but  that  he  fell  off  the  platform  or  scaffold. 

In  rebuttal  the  plaintiff  denied  that  he  was  ordered  not  to  work  in 
the  elevator  shaft  when  the  elevator  was  running,  and  denied  that  he 
was  ordered  not  to  work  in  the  shaft  on  the  morning  of  the  accident, 
and  denied  the  statement  to  Jones  in  relation  to  his  taking  the  risk. 
After  the  testimony  was  all  in  the  defendant  moved  to  dismiss  the 
complaint,  which  was  denied ;  whereupon  counsel  summed  up  and  the 
court  charged  the  jury.  After  the  jury  had  retired,  they  returned  to 
the  courtroom,  and  the  court  dismissed  the  complaint. 

The  plaintiff  was  at  work  in  this  elevator  shaft  under  a  contract 
made  between  the  defendant  and  the  plaintiff's  employers.  At  the 
time  defendant  was  operating  elevators  controlled  by  its  employes,  and 
there  can  be  no  question,  I  think,  but  that  the  defendant  was  bound 
to  exercise,  under  those  circumstances,  reasonable  care  to  prevent  an 
accident.  There  is  certainly  evidence  to  justify  a  finding  of  the  jury 
that  the  accident  was  caused  by  the  lack  of  care  of  defendant's  employe 
in  charge  of  the  elevator,  and  the  question  as  to  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  or  assumed  the  risk  of  the  ac- 
cident, was  clearly  one  for  the  jury.  We  have,  therefore,  the  question 
as  to  whether  the  defendant  was  responsible  for  the  negligence  of  its 
employe,  the  elevator  boy.  The  defendant  is  a  corporation,  and  can 
only  act  through  its  employes  and  officers  engaged  in  the  operation 
of  its  hotel ;  and  as  an  appliance  for  the  use  of  the  hotel,  it  maintained 
this  passenger  elevator  in  this  shaft  in  which  the  accident  occurred. 
There  could  be  no  doubt,  I  think,  that,  if  a  person  using  the  elevator 
had  been  injured  by  the  negligence  of  the  elevator  operator,  the  de- 
fendant would  be  liable ;  and  I  can  see  no  reason  why  the  defendant 
was  not  under  the  same  duty  to  the  plaintiff  as  it  was  to  any  other  per- 
son lawfully  on  the  premises.  McDermott  v.  Straus,  123  App.  Div. 
303,  108  N.  Y.  Supp.  6. 

The  plaintiff  not  being  in  the  employ  of  the  defendant,  there  is  no 
question  of  fellow  workmen  involved;  the  fact  being  that  the  plain- 
tiff, lawfully  at  work  upon  the  premises,  was  injured  under  circum- 
stances which  justified  a  finding  of  negligence  against  the  employ^  of 
the  defendant  in  charge  of  the  elevator,  and  for  whose  negligence, 
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when  committed  in  the  course  of  his  employment  and  in  the  perform- 
ance of  the  duties  of  his  master,  his  master  is  liable.  The  question  as 
to  whether  or  not  this  plaintiff  was  ordered  not  to  work  in  the  shaft 
when  an  elevatoi*  was  running  having  been  expressly  denied  by  the 
plaintiff,  was  a  question  for  the  jury. 

On  the  whole  case,  I  think  there  was  a  question  for  the  jury,  and 
that  the  judgment  should  therefore  be  reversed,  and  a  new  trial  or* 
dered,  with  costs  to  plaintiff  to  abide  the  event.    All  concun 


HOIiLIDAY  V.  ROXBURY  DISTILLING  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

L  Bboksbs  (§  60*)—CoMAa8siONS— Right. 

As  a  genera]  rule,  brokers  employed  to  procure  a  loan  are  not  entitled 
to  a  commission  therefor  until  the  loan  is  made. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  S  91 ;  Dec.  Dig.  S 
60.*1 

2.  BROKEBS  (5  63*)^Coin(ISSIONB— DEFAUI.T  OF  Pbincipal. 

WhUe  one  employing  a  broker  to  procure  a  loan  on  certain  securities 
may  be  liable  for  breach  of  contract  if  the  securities  are  not  as  valuable 
as  he  supposed  and  represented,  so  as  to  prevent  him  from  obtaining  the 
loan,  the  broker  would  not  be  entitled  to  recover  commissions  as  for  the 
full  performance  of  the  contract 

[Ed.  Nota — For  other  cases,  see  Brokers,  Cent  Dig.  SS  79,  81,  94-96; 
Dec  Dig.  S  63.*] 

3   BVIDEITCE  (§  318*)— Heabsat. 

An  affidavit  of  plaintiCTs  assignor  as  to  declarations  of  an  officer  of  a 
bank,  which  plaintiff  claimed  was  willing  to  make  a  loan  to  defendant  se- 
cured by  a  pledge  of  pure  whisky,  which  loan  plaintiff's  assignor  had 
agreed  to  procure,  that  the  bank  was  ready  and  able  to  make  the  loan, 
but  discovered  that  the  whisky  was  musty,  and  not  pure,  as  represented, 
was  hearsay,  and  not  competent  evidence  of  those  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  S  1199:  Dec.  Dig. 
I  3ia*] 

4.  Evidence  (§  264*)--Admissions— Pboof--Constbuction. 

Statements  by  defendant  that  a  lot  of  the  whisky  in  its  warehouse  was 
musty,  and  that  a  suit  was  pending  against  it  for  selling  musty  whisky, 
was  not  an  admission  that  bonded  whisky,  which  defendant  had  agreed 
to  offer  as  security  for  a  loan  to  be  procured  by  plaintiff,  was  musty ;  de- 
fendant not  having  identified  any  particular  stock  or  quantity  of  whisky 
which  it  intended  to  pledge. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  |  1028 ;  Dec  Dig.  S 
264.*] 

5.  Bbokebs  (I  86*)— Actions  fob  Compensation— Sufficienot  op  Evidence— 

Segxjbitt. 

In  an  action  for  commissions  claimed  for  procuring  one  ready  to  make 
a  loan  to  defendant,  if  the  whisky  which  defendant  offered  as  security 
bad  been  pure  whisky  as  represented,  competent  evidence  held  not  to  show 
that  the  whisky  which  defendant  intended  to  pledge  was  musty. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  U  116,  117;  Dec. 
Dig.  S  86.*] 

Appeal  from  Special  Term,  New  York  County. 

*For  other  caa«8  see  same  topic  ft  9  numbeb  In  Dec.  ft  Afn.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Ross  C.  HolHday  against  the  Roxbury  Distilling  Com- 
pany. From  an  order  denying  a  motion  to  vacate  a  warrant  of  attach- 
ment, defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

John  Vemour  Bouvier,  Jr.  (John  B.  Doyle  and  Dudley  Davis,  on 
the  brief),  for  appellant. 

Walter  H.  Griffin,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  commissions  alleged 
to  have  been  earned  by  the  plaintiff's  assignor,  one  Proctor,  in  pro- 
curing a  loan  of  $400,000  for  the  defendant.  The  loan  was  not  con- 
summated ;  but  the  plaintiflf  claims  that  his  assignor  procured  a  party 
ready,  able,  and  willing  to  make  the  loan  upon  the  terms  upon  which 
he  was  authorized  to  procure  it,  and  that  it  was  not  made  owing  to 
misrepresentations  on  the  part  of  defendant  with  respect  to  the  secur- 
ity to  be  furnished  therefor.  The  plaintiflf  alleges  that  the  defendant 
was  to  secure  the  loan  "by  a  stock  of  good,  pure  whisky  in  government 
bond  as  collateral,  and  by  $200,000  of  the  first-mortgage  6  per  cent, 
gold  bonds  of  the  defendant  as  additional  security,  if  required."  The 
plaintiflf  failed  to  present,  on  his  application  for  the  warrant  of  attach- 
ment, any  competent  evidence  that  his  assignor  procured  a  party  ready, 
able,  and  willing  to  make  the  loan  on  the  terms  proposed,  even  if  that 
would  have  been  sufficient.  The  plaintiflf  presented  the  affidavit  of  his 
assignor  to  the  eflfect  that,  pursuant  to  negotiations  had  by  the  latter 
with  the  Hibernian  Banking  Association  of  Chicago,  that  association 
was  ready,  able,  and  willing  to  make  the  loan,  and  that  it  had  unim- 
paired capital  and  a  surplus  of  over  $2,000,000 ;  that  he  called  on  the 
banking  association  to  make  final  arrangements,  and  was  informed 
by  the  vice  president  that  "although  the  bank  was  able,  ready,  and  will- 
ing to  make  the  loan,  and  wanted  to  do  the  business,  yet  the  bank  had 
discovered  that  one-half  of  the  whisky  which  the  defendant  had  offer- 
ed to  pledge  as  collateral  to  the  said  loan  was  musty,  and  was  not  good 
and  pure,  and  for  that  reason  they  would  not  make  said  loan."  This 
is  the  only  evidence  presented  tending  to  show  that  plaintiflf  procured 
a  party  able,  ready,  and  willing  to  make  the  loan. 

We  are  of  opinion  that  the  evidence  is  insufficijsnt  to  establish  those 
facts.  The  affidavit  of  the  plaintiflf's  assignor  with  respect  to  the  dec- 
larations of  the  vice  president  of  the  Hibernian  Banking  Association 
on  that  subject  was  mere  hearsay,  and  it  afforded  no  proof  that  the 
banking  association  was  ready,  able,  and  willing  to  make  the  loan. 
The  general  rule  applicable  to  the  employment  of  brokers  to  procure  a 
loan  is  that  their  commissions  are  not  earned  unless  the  loan  is  made 
(Crasto  V.  White,  52  Hun,  473,  5  N.  Y.  Supp.  718;  Asljfield  v.  Case, 
93  App.  Div.  452,  87  N.  Y.  Supp.  649 ;  Duckworth  v.  Rogers,  109  App. 
Div.  168,  95  N.  Y.  Supp.  1089) ;  and  while  this  rule  probably  would 
not  be  applicable  in  the  case  at  bar,  it  being  alleged  that  the  negotia- 
tions fell  through  on  account  of  defendant's  misrepresentations  as  to 
the  security  to  be  given,  it  emphasizes  the  importance  of  having  most 
satisfactory  proof  of  the  ability,  readiness,  and  willingness  of  the  par- 
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ty  to  make  the  loan,  and  that  the  failure  to  consummate  the  same  was 
solely  owing  to  the  failure  of  the  broker's  principal.  In  other  words, 
there  may  be  a  liability  for  a  breach  of  a  contract  where  a  person,  aft- 
er employing  a  broker  to  make  a  loan  on  certain  securities,  discovers 
that  his  securities  are  not  as  valuable  as  he  supposed,  and  that  he  would 
be  unable  to  perform  a  contract  to  furnish  securities  for  a  loan  accord- 
ing to  his  representations  to  his  broker ;  but  that  would  not  afford  a 
basis  for  a  recovery  by  the  broker  of  commissions  as  for  full  perform- 
ance on  his  part.  The  vice  president  of  the  banking  association  may 
not  have  been  authorized  to  make  the  loan,  and,  notwithstanding  the 
surplus  shown,  the  money  may  not  have  been  on  hand  or  procurable 
within  a  reasonable  time. 

Moreover,  there  is  no  competent  evidence  that  the  whisky  which  de- 
fendant intended  to  furnish  as  security  was  musty.  We  merely  have 
the  declaration  of  the  vice  president  of  the  Hibernian  Banking  Asso- 
ciation, made  to  plaintiff's  assignor,  that  the  banking  association  "had 
discovered"  that  more  than  one-half  of  the  whisky  which  defendant  of- 
fered to  pledge  was  musty,  and  was  not  good  and  pure,  and  that  it  re- 
fused on  that  ground  to  make  the  loan.  This  was  merely  hearsay. 
There  is  no  evidence  that  defendant  identified  any  stock  or  quantity 
of  whisky  as  the  whisky  it  intended  to  offer  as  security,  nor  is  there 
any  evidence  that  it  did  not  have  a  stock  of  whisky  somewhere  in  gov- 
ernment bond  that  would  answer  the  requirements  of  its  contract  with 
the  broker.  We  have  not  overlooked  the  fact  that  plaintiff's  assignor 
states  in  his  affidavit  that,  after  the  loan  had  been  refused  on  the 
ground  stated,  he  called  on  the  agent  of  defendant  at  Chicago  and  was 
informed  by  him  "that  a  lot  of  the  whisky  of  the  defendant  that  they 
had  in  their  warehouse  was  musty,"  and  that  a  suit  was  then  pending 
against  defendant  to  recover  $25,000  on  account  of  an  alleged  sale  of 
musty  whisky.  This  does  not  supply  the  material  facts.  It  is  not  an 
admission  concerning  the  security. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  to  vacate  the  warrant  of  attachment  granted, 
with  $10  costs.    All  concur. 


In  re  JENKINS. 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

t  MUNICIPAI*  COBPOBATIOira  (§  e23*)— POLIOK  POWBB  —  LiBN  FOB   RePAIBINO 

Danqebous  Builoikgs. 

Building  Code,  |§  15&-155,  provide  that,  on  the  refusal  of  an  owner  of 
an  unsafe  buUdlug  to  make  the  same  safe  or  remove  it,  a  report  of  the 
building  shall  be  made  to  a  court,  which,  If  It  finds  that  the  building  Is 
unsafe,  shaU  command  the  commissioner  of  buildings  to  take  down  or 
make  it  safe,  and  provide  that  the  expense  thereof  shall  constitute  a  Hen 
on  the  premises.  Section  157  provides  that,  If  a  building  collapses,  the 
dty  may  remove  the  debris,  to  be  paid  for  out  of  the  fund  established  un- 
der section  158.    Held,  that  the  city  has  no  lien  on  property  for  expenses 

*9vt  oth&r  OMM  SM  Mune  topic  ft  8  kvubmm  in  Deo.  ft  Am.  Dlgi.  1907  to  dato,  ft  Rop'r  Indexai 
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incurred  In  removing  debris  of  a  collapsed  .building  and  the  bodies  of  peo- 
ple that  were  buried  thereunder. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
623.*] 

2,  Municipal  Cobpobations  (§  254*)— Policb  Poweb— Removal  of  Ck>LLAP8ED 
Building— Liability  to  Contbaotob. 

A  city,  proceeding  under  a  section  of  its  Building  Code  authorizing  it 
to  remove  the  material  of  a  collapsed  building,  the  expenses  of  whidi  are 
to  be  paid  for  out  of  the  fund  established  under  another  section  of  the 
Building  Code,  is  directly  liable  to  the  contractor  employed  to  do  the 
work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
254.*] 

Clarke,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

The  city  of  New  York  claims  a  lien  upon  the  premises  of  Helen 
Hartley  Jenkins,  and  appeals  from  an  order  granting  a  motion  to  can- 
cel of  record  the  lis  pendens  filed  by  the  city  against  the  premises. 
Order  affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Theodore  Connoly,  for  appellant. 
Frank  C.  McCoy,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  by  the  city  of  New  York  from  an  or- 
der canceling  of  record  a  lis  pendens  filed  against  certain  premises  in 
said  city  under  the  provisions  of  the  Building  Code  relating  to  unsafe 
buildings.  These  provisions  we  have  recently  had  occasion  to  examine. 
Matter  of  Unsafe  Building  Nos.  216,  218,  and  220  Broome  St.  (not 
yet  officially  reported)  114  N.  Y.  Supp.  1018.  The  facts  in  the  pres- 
ent case,  however,  differ  from  those  presented  in  the  cases  heretofore 
considered. 

Prior  to  May  1, 1907,  the  building  known  as  "No.  91  Walker  Street'' 
was  owned  by  Helen  Hartley  Jenkins,  the  present  respondent,  and  the 
adjoining  building,  known  as  "No.  93  Walker  Street,"  was  owned  by 
Emma  A.  Williams  and  Edwin  M.  Taylor.  The  old  building  on  lot 
No.  91  had  been  wholly,  or  very  nearly,  torn  down ;  but  the  party  wall 
between  the  two  lots  had  been  left  standing.  The  demolition  of  the 
building  on  lot  No.  91  had  so  weakened  the  party  wall  as  to  render  it 
unsafe.  On  May  21,  1907,  a  precept  was  issued  on  the  application  of 
the  building  department  directing  that  the  building  No.  93  Walker 
street  should  be  made  safe  in  certain  particulars.  This  precept  did  not 
affect  No.  91  Walker  street,  or  the  present  respondent  as  the  owner 
thereof.  On  May  31,  1907,  a  second  precept  was  issued  affecting  both 
lots,  and  directing  that  Nos.  91  and  93  Walker  street  should  be  made 
safe,  as  to  the  wall  in  question,  by  doing  certain  specified  shoring,  brac- 
ing and  other  work.  On  the  same  day  was  filed  the  lis  pendens  now 
sought  to  be  canceled.  After  the  issuance  of  the  aforesaid  precepts, 
certain  work  was  done  on  the  party  wall  by  Helen  Hartley  Jenkins, 
with  a  view  to  rendering  it  safe,  and  certain  work  was  also  done  by 

*For  oUier  cases  see  same  topic  &  9  numbkb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  owners  of  No.  93.  No  work,  as  it  appears,  was  done  by  the  city 
of  New  York,  of  the  nature  specified  in  either  precept.  The  precau- 
tions taken  to  make  the  wall  safe  proved  to  be  ineffectual,  and  on  June 
25,  1907,  the  party  wall  and  the  building  standing  on  lot  No.  93  col- 
lapsed and  fell,  burying  several  people  under  the  ruins.  Thereupon 
the  department  of  buildings,  under  the  authority  conferred  by  section 
157  of  the  Building  Code,  took  steps  to  recover  the  bodies,  to  that  end 
removing  a  portion  of  the  debris  resulting  from  the  falling  of  the  wall 
and  building.  In  prosecuting  this  work  the  city  expended  $1,402.12, 
for  which  it  claims  a  lien  upon  the  premises  owned  by  respondent. 

The  procedure  provided  by  the  Building.  Code  in  the  case  of  an  un- 
safe building  is  simple  and  clearly  expressed.  Whenever  a  building  or 
any  part  thereof  is  reported  by  an  officer  of  the  department  of  build- 
ings to  be  unsafe,  it  is  entered  upon  a  docket  provided  for  that  pur- 
pose, and  a  notice  served  upon  the  owner  or  owners,  lessees,  or  other 
persons  having  an  interest  therein,  requiring  the  Jbuilding  to  be  made 
safe  or  removed,  as  the  case  may  be,  and  further  requiring  the  per- 
son served  to  immediately  certify  to  the  commissioner  his  or  their  as- 
sent or  refusal  to  secure  or  remove  the  same.  If  the  person  so  served 
shall  not  assent  to  the  requirement  to  secure  or  remove  the  building  be- 
fore 1  o'clock  p.  m.  of  the  day  following  the  service  of  the  notice,  and 
shall  not  within  that  time  commence  the  securing  or  removal  of  the 
same,  and  employ  sufficient  means  to  do  the  work  as  expeditiously  as 
possible,  a  further  notice  may  be  served  to  the  effect  that  at  a  time  and 
place  named  therein  a  survey  will  be  made,  and  that,  in  case  the  prem- 
ises appear  to  be  unsafe  or  dangerous,  the  report  upon  said  survey  will 
be  presented  to  a  court  having  jurisdiction  at  a  time  and  place  also 
specified  in  said  notice.  It  is  the  duty  of  the  court  to  try  the  question 
thus  raised  summarily,  and,  if  the  report  of  the  surveyors  is  sustain- 
ed, to  issue  a  precept  to  the  commissioner  of  buildings  commanding 
him  forthwith  to  take  down  or  make  safe  the  designated  building. 
When  the  commissioner  of  buildings  shall  have  executed  such  precept, 
it  is  his  duty  to  return  the  same  to  the  court,  with  an  indorsement  of 
his  action  thereunder,  and  of  the  cost  and*  expense  incurred,  which 
amount,  having  been  taxed  and  adjusted,  is  to  be  entered  in  the  judg- 
ment and  shall  constitute  a  lien  upon  the  premises,  to  be  enforced  by 
the  sale  thereof.  Building  Code,  §§  153,  154,  155.  The  notice  of  lis 
pendens  in  such  a  proceeding  consists  of  a  copy  of  the  notice  of  survey, 
which  is  filed  in  the  office  of  the  county  clerk. 

It  will  be  perceived  that  the  work  required  to  be  done,  and  the  ex- 
pense of  doing  which  the  city  might  have  and  enforce  a  lien  upon  the 
property,  was  the  bracing,  shoring,  and  making  safe  of  the  party  wall 
and  the  building  standing  on  lot  No.  93 ;  and  it  was  to  preserve  this 
lien,  when  acquired,  that  the  lis  pendens  was  allowed  to  be  filed.  It  is 
not  contended  that  the  city  incurred  any  expense  for  either  of  these 
purposes.  Whatever  was  done  in  that  regard  was  done  by  the  owner. 
When  the  wall  and  building  fell,  it  was  no  longer  possible  or  necessary 
to  shore  up  the  wall,  and  it  ceased  to  be  dangerous,  at  least  in  the  sense 
in  which  it  had  been  found  to  be  dangerous  upon  the  survey.  If  a 
new  danger  had  been  created  in  consequence  of  the  collapse,  it  would 


Digitized  by 


Google 


388  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

have  been  necessary  to  initiate  new  proceedings,  upon  a  different  state 
of  facts.  The  work  done  by  the  city,  and  for  which  the  expenditure 
was  incurred,  was  not  for  the  purpose  of  making  the  ruins  safe,  but 
for  the  purpose  of  recovering  the  bodies  of  those  who  had  been  buried* 
This  work  is  authorized  and  provided  for  by  section  157  of  the  Build- 
ing Code,  and  is  to  be  paid  for  out  of  the  fund  established  under  sec- 
tion 158.  Nowhere  is  there  to  be  found  in  the  Building  Code  any  pro- 
vision looking  to  the  creation  of  a  lien  upon  the  property  for  the  ex- 
pense incurred  in  removing  or  digging  into  the  ruins  of  a  building  for 
the  purpose  of  removing  bodies  therefrom.  The  Building  Code  dis- 
tinctly provides  for  two  contingencies.  If  a  building  is  unsafe,  the  ci- 
ty may  proceed  to  make  it  safe,  and  may  acquire  a  lien  on  the  prem- 
ises for  the  expense  thereof,  but  only  after  due  notice,  and  a  judicial 
inquiry  and  determination  as  to  the  dangerous  condition,  and  as  to 
what  is  necessary  to  be  done  to  restore  a  condition  of  safety,  and  an 
•opportunity  has  been  afforded  to  the  owner  to  himself  put  the  proper-, 
ty  in  a  safe  condition.  If  the  city  has  expended  no  money  to  make  the 
building  safe,  it  can  have  no  lien,  and  the  lis  pendens  should  not  be 
allowed  to  stand  on  record  as  an  apparent  cloud  upon  the  title.  This 
is  the  case  presented  upon  this  appeal. 

The  other  contingency  provided  for  is  where  a  building  has  fallen 
and  there  are  bodies  buried  beneath  the  ruins.  In  such  case  it  is  the 
duty  of  the  department  of  buildings  to  take  steps  to  recover  the 
bodies,  without  waiting  to  notify  the  owner  or  to  obtain  a  judicial  man- 
date or  precept.  For  the  work  thus  done  the  city  is  directly  liable  to 
the  contractor.  Sweeny  v.  City  of  New  York,  173  N.  Y.  414,  66 
N.  E.  101.  The  Building  Code  provides  for  no  lis  pendens  and  no 
lien  in  such  a  case.  Whether  or  not  the  city  would  have  a  right  of 
action  over  against  the  owner  we  need  not  now  determine.  It  is 
manifest  that  if  the  bodies  were  not  promptly  removed  a  dangerous 
nuisance  upon  the  premises  would  result,  which  it  would  be  the  duty 
of  the  owner  to  abate,  and  which,  in  case  he  neglected  to  do  so,  the 
public  health  authorities  would  be  justified  in  abating.  I  do  not  con- 
sider that  it  is  important  that  the  commissioner  of  buildings  has  not 
returned  the  precept,  as  the  Building  Code  requires  him  to  do.  The 
admitted  facts  show  that  the  city  is  entitled  to  no  lien  for  the  only  ex- 
pense which  it  claims  to  have  incurred. 

Order  affirmed,  with  $10  costs  and  disbursements. 

INGRAHAM,  McLAUGHLIN,  and  LAUGHUN,  JJ.,  concur. 

CLARKE,  J.  I  dissent.  A  precept  was  duly  issued  in  this  case. 
The  answering  affidavit  of  the  superintendent  6f  buildings  alleges  that: 

**The  superintendent  of  buildings  thereupon,  pursuant  to  the  aforesaid  sec- 
tions of  the  Building  Code  and  said  precepts,  directed  one  Bart  Dunn,  a  con- 
tractor, to  employ  such  labor  and  assistance  and  furnish  such  materials  as 
were  necessary  for  the  making  of  the  premises  safe  as  commanded  by  said 
precepts,  •  •  •  and  to  take  down  and  remove  the  dangerous  portion  of 
Bald  buUding  and  wall ;  that  said  Bart  Dunn  thereupon  on  June  25,  1907,  and 
July  1,  1007,  and  between  said  dates,  furnished  labor  and  materials  to  the 
value  of  $1,402.12  for  the  purpose  of  making  said  premises  safe,  as  command- 
ed by  said  precepts,  •  •  «  and  in  the  taking  down  and  removing  of  the 
daDgerous  portions  of  said  building  and  party  wall." 
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It  seems  to  me  that  an  issue  of  fact  is  raised  as  to  whether  the  work 
charged  for,  or  any  of  it,  was  done  in  accordance  with  the  precepts 
theretofore  issued,  which  should  not  be  determined  upon  motion  to 
vacate  the  lis  pendens,  but  should  be  determined  upon  the  return  of 
the  precept.  I  agree  that  no  lien  attaches  for  work  directed  by  the 
superintendent  of  buildings  not  required  by  nor  in  conformity  with 
the  precept ;  but,  as  it  is  affirmatively  alleged  that  work  was  done  in 
accordance  therewith,  I  think  the  order  appealed  from  should  be  re- 
versed, and  the  motion  denied. 


UTESS  V.  ERIE  R.  CO. 
(Supreme  Court,  AppeHate  Diyision,  Fourth  Department    March  8,  1909.) 

1.  Master  and  Sesvaivt  (§  280*)— Evidence— Assuhptior'  of  Risk. 

Evldecce,  in  an  action  by  a  switchman  for  personal  injuries,  held  to 
conclusively  establish  that  he  assumed  the  risk  of  danger  from  obstruc- 
tions near  the  track. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  S  280.*] 

2.  Masteb  and  Sebvant  (§  217*)— Assuuption  of  Risk— Obvious  Dangebs. 

A  servant  assumes  not  only  the  risk  incident  to  his  employment,  but 
obvious  dangers,  and  so,  if  he  voluntarily  enters  into  or  continues  in  the 
service  having  knowledge  or  means  of  knowing  of  the  danger  involved,  he 
assumes  the  risk. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Ctot  Dig.  SS  574- 
600;  DecDlg.  §217.*1 

3.  Masteb  and  Sebvant  (S  180*)— Injubt  to  Switchman— Nboligencb  or'  Co- 

EiiPLOTts— Right  to  Becoveb. 

Where,  in  an  action  for  injuries  to  a  switchman  based  on  negligence  in 
loading  coal  which  fell  from  a  tender  and  struck  plaintUT,  there  is  no 
proof  of  the  negligence  of  an  engineer  or  other  vice  principal  in  respect 
thereto,  as  required  by  the  Barnes  act  (Laws  1900,  p.  1682,  c.  657),  impos- 
ing liability  for  their  negligence,  plaintiff  must  stand  on  his  common-law 
rights,  and,  if  the  coal  was  improperly  loaded,  it  was  the  negligence  of 
co-employ^  for  which  he  cannot  lecover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  $  180.*] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Max  F.  Utess  against  the  Erie  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

The  action  was  commenced  on  the  6th  day  of  July,  1907,  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  alleged  to  have  been 
caused  solely  through  the  negligence  of  the  defendant. 

Argued  before  McLENNAN,  P.  J.,  ind  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Adalbert  Moot,  for  appellant. 
P.  Chamberlain,  for  respondent 

McLENNAN,  P.  J.  The  material  facts  are  not  in  dispute.  The  ac- 
cident which  is  the  subject  of  this  action  occurred  on  the  19th  day  of 
November,  1906,  at  about  8:40  a.  m.,  in  the  yard  or  terminal  of  the 
defendant,  situate  in  the  city  of  Rochester,  N.  Y.,  extending  north  and 

*fter  otlMr  eaoM  Me  icme  topic  ft  9  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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south,  parallel  with  and  adjacent  to  the  Genesee  river.  The  plaintiff, 
who  at  the  time  was  33  years  of  age,  had  been  in  defendant's  employ 
for  about  21  years.  He  began  as  water  boy,  and  successively  was  em- 
ployed as  trackman,  construction  foreman,  sectionman,  yard  foreman, 
brakeman,  and  switchman.  During  all  of  such  time  his  place  of  em- 
ployment was  on  the  Rochester  Division  of  the  defendant,  which  ex- 
tends from  Rochester  to  Coming,  or  in  its  yard  or  terminal  in  the 
city  of  Rochester,  and,  therefore,  was  familiar  with  its  physical  situa- 
tion and  with  the  manner  in  which  the  business  of  the  defendant  was 
conducted  therein.  At  the  time  of  the  accident  the  plaintiff  was  cm- 
ployed  as  switchman  in  the  yard,  and  it  was  a  part  of  his  duty  to  flag 
trains  coming  into  it,  and  to  indicate  to  the  engineers  of  such  trains 
when  they  could  safely  take  the  track  leading  to  the  station,  and  in 
the  performance  of  such  duty  it  was  necessary  for  the  plaintiff  to  go 
to  a  point  in  the  yard  at  such  distance  from  the  station  as  would  enable 
the  engineer  of  an  incoming  train  upon  getting  such  signal  to  stop  and 
so  avoid  coming  in  collision  with  any  train  which  might  be  at  the 
station.  The  plaintiff  was  not  required  to  stand  at  any  particular  dis- 
tance from  the  station.  He  was  at  liberty  to  select  such  place  as  he 
saw  fit,  within  reasonable  limits,  except  that  it  was  necessa.ry  for  him 
to  be  on  the  right-hand  side  of  the  train  in  order  that  his  flag  could  be 
readily  seen  by  the  engineer. 

It  appears  that,  at  the  place  selected  by  the  plaintiff  (he  might  have 
selected  any  other  place  within  a  reasonable  distance  in  either  direction) 
at  which  to  stand  while  flagging  the  train  in  question,  there  was  only 
a  dktance  of  about  seven  feet  from  the  outside  rail  of  the  track  on 
which  a  passenger  train  was  approaching  from  the  south  and  the  bank 
of  the  Genesee  river,  and  that  at  such  place  there  were  some  railroad 
rails  piled  between  the  track  and  the  river  and  parallel  with  the  tracks, 
and  also  a  couple  of  piles  of  earth,  about  two  wheelbarrow  loads  in 
each,  which  had  been  left  or  made  by  defendant's  employes  when  en- 
gaged in  electrifying  or  preparing  to  electrify  its  road  at  that  point. 
The  plaintiff  stood  about  four  feet  from  the  track  upon  which  the  train 
was  approaching.  He  signaled  the  engineer  to  stop,  because  another 
train  was  occupying  the  track  at  the  station.  The  engineer  slowed 
down  his  train  a  little,  when  the  plaintiff  discovered  that  the  train  at 
the  station  had  taken  the  siding  and  that  the  track  was  clear.  He  then 
signaled  the  engineer  to  proceed,  which  he  did  in  the  usual  manner, 
going  at  the  rate  of  25  to  30  miles  per  hour.  As  the  tender  passed  the 
plaintiff  he  discovered  some  lumps  of  coal  falling  from  it,  and  one  piece 
struck  him  in  the  faQe  with  such  force  as  to  daze  him.  He  staggered 
backward,  and,  in  attempting  to  regain  his  footing,  stumbled  over  the 
piles  of  dirt  or  rails,  and  in  some  manner  came  in  contact  with  one 
of  the  moving  cars,  which  struck  him  upon  the  shoulder.  He  was 
thrown  down,  his  arm  was  crushed  in  such  manner  as  to  make  am- 
putation necessary,  and  he  sustained  other  vfery  serious  injuries. 

The  plaintiff,  who  was  the  only  witness  called  who  saw  the  accident, 
testified  upon  his  direct  examination  as  follows : 

"Q.  Did  you  notice  anything  in  regard  to  the  condition  of  that  tender  upon 
tlie  train  as  it  came  in?  A.  Not  until  I  saw  some  coal  rolling  off  of  it  Q. 
Wliat  did  you  notice  in  that  regard?    A.  As  the  front  end  of  the  engine  got 
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to  me,  I  give  the  engineer  a  cross-over  signal,  and  of  course  the  train  was 
coming  right  along,  and  about  to  me,  and  after  I  gave  the  engineer  the  cross^ 
over  signal  I  noticed  some  coal  coming  off  from  the  tank.  Q.  The  tender  that 
la  attached  to  the  engine?  A.  Yes;  and  I  partly  turned  my  back  toward  the 
en^ne  trying  to  avoid  the  coal,  and  as  I  did  so  I  Just  about  got  my  back  turn- 
ed toward  the  engine  and  I  got  struck  with  a  piece  of  it  on  the  side  of  the 
fftoe,  which  dazed  me,  and  I  started  to  tumble  down  this  bank.  At  that  time 
I  began  staggering  around,  and  there  was  a  couple  of  piles  of  dirt  laid  there. 
I  should  Judge  Just  a  couple  of  wheelbarrow  loads  in  a  pile,  where  they  had 
been  setting  up  electric  poles,  and  mixing  the  concrete,  and  I  staggered 
around  on  one  of  those  piles  of  dirt,  and  the  next  thing  I  knew  I  got  struck 
on  the  left  shoulder,  and  that  is  as  far  as  I  can  tell  anything  about  it.  Q. 
Describe  to  the  Jury  the  condition  of  that  tank  as  you  observed  it  when  you 
saw  the  coal  falling  off— the  condition  of  the  coal  on  the  tank.  A.  It  would  be 
rather  a  hard  matter  to  say,  although  as  this  coal  rolled  off,  it  all  happened 
so  quick  it  didn't  give  me  much  time  to  look  the  tank  over,  although  as  the 
coal  rolled  off  I  saw  these  pieces  rolling  off  of  the  top  of  the  tank,  and  whether 
the  piece  that  struck  me  came  off  from  the  top  of  the  tank  or  out  of  the  gang- 
way, it  was  impossible  to  say.  The  tank  was  full,  as  near  as  I  could  see,  what 
I  could  see  of  it  during  that  instant  The  next  I  knew  anything  to  remember 
anything,  I  was  up  at  the  hospital." 

The  witness  on  cross-examination  states  that  he  did  not  know  who 
had  left  tjie  piles  of  dirt  or  the  pile  of  rails  upon  the  defendant's  right 
of  way ;  that  he  did  not  know  whether  it  was  done  by  a  telephone  line, 
by  a  telegraph  line,  or  the  railroad  line ;  and  also  upon  cross-examina- 
tion he  says : 

''As  to  this  piece  (of  coal)  that  hit  me,  I  couldn't  teU  whether  it  came  from 
the  top  of  the  engine  or  from  the  gangway.** 

And  again^  on  redirect  examination,  the  witness  says : 

'*The  others  (pieces  of  coal)  that  I  dodged  came  from  the  car.  This  was  al- 
most instantaneous.  I  couldn't  say  whether  it  was  coming  from  the  gangway 
or  the  top  of  the  tender." 

Other  witnesses  called  by  the  plaintiflf  testify  that  the  tender  was 
chuck  full  of  coal;  that  the  coal  lay  all  over  the  top  of  the  tank  on 
the  river  bank  side  five  or  six  inches  over  the  top  of  the  board  at  the 
side.  One  witness  called  by  the  plaintiff  testified  on  cross-examination 
that  all  the  tenders  come  down  there  chuck  full  of  coal,  and  that  this 
one  was  just  like  the  rest ;  that  there  was  no  difference  in  the  way  this 
tender  was  loaded  from  the  way  tenders  are  loaded  generally ;  that  the 
one  in  question  was  like  all  the  rest. 

The  foregoing  is  practically  all  the  evidence  which  has  any  bearing 
upon  the  question  of  defendant's  negligence.  The  court  expressly  held 
that  the  action  was  not  brought  under  the  employer's  liability  act 
(Laws  1902,  p.  1748,  c.  600) ;  therefore,  no  rights  accrued  to  the  plain- 
tiff by  virtue  of  its  provisions.  Indeed,  the  only  allegation  of  negli- 
gence contained  in  the  complaint  is : 

**That  on  and  prior  to  the  3d  day  of  November,  1906,  the  defendant  had  un- 
lawfully, carelessly,  and  negligently  allowed  to  be  placed  and  to  accumulate 
in  its  railroad  yards  aforesaid  at  Rochester,  N.  Y.,  piles  of  railroad  rails  and 
dirt  which  blocked  up  the  ways  and  means  necessary  to  be  used  by  the  plain- 
tiff in  the  performance  of  his  work  as  a  switchman  and  flagman  aforesaid, 
♦  •  •  and  that  the  tender,  so  called,  attached  to  said  engine  had  been  over- 
loaded with  coal  by  the  defendant  to  be  used  in  connection  with  the  operation 
of  said  engine  attached  to  said  train  of  cars." 
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There  is  no  allegation  to  the  effect  that  the  plaintiff  did  not  have 
full  knowledge  of  the  alleged  obstructions  existing  at  the  place  which 
he  selected  from  which  to  flag  the  incoming  train,  or  that  he  did  not 
have  in  mind  the  exact  situation  at  the  time  of  and  immediately  prior 
to  the  accident.  It  was  broad  daylight.  The  defects  or  dangers,  if 
any,  were  not  latent,  but  were  obvious  and  in  plain  sight.  At  the 
time  the  place  was  selected  (and  such  place  was  selected  by  him  in  his 
discretion)  any  other  place  in  that  immediate  vicinity  would  have  an- 
swered his  purpose  just  as  well. 

The  evidence,  we  think,  conclusively  establishes  that  the  plaintiff  as- 
sumed whatever  risk  or  danger  resulted  from  the  obstructions  referred 
to,  and  therefore  we  conclude  that,  in  so  far  as  it  is  sought  to  charge 
the  defendant  with  liability  because  of  negligence  in  permitting  the 
piles  of  railroad  rails  and  of  dirt  to  be  upon  its  right  of  way,  the 
plaintiff  has  failed  to  establish  a  cause  of  action,  because  he  assumed 
the  risk  incident  to  or  resulting  from  the  condition  which  is  described 
in  the  evidence,  when  we  remember  that  he  can  obtain  no  aid  from  the 
employer's  liability  act.  A  servant  assumes  not  only  the  risk  incident 
to  his  employment,  but  obvious  dangers,  and  so,  if  he  voluntarily  en- 
ters into  or  continues  in  the  service,  having  knowledge  or  means  of 
knowing  the  dangers  involved,  he  assumes  the  risk.  Crown  v.  Orr, 
140  N.  Y.  450,  35  N.  E.  648 ;  Kennedy  v.  Manhattan  R.  R.  Co..  145  N. 
Y.  288.  39  N.  E.  956 ;  Huda  v.  American  Glucose  Co.,  154  N.  Y.  474, 
48  N.  E.  897,  40  L.  R.  A.  411. 

As  to  the  other  charge  of  negligence,  to  wit,  that  the  coal  which 
fell  from  the  tender  and  struck  the  plaintiff,  and  which  may  be  re- 
garded as  the  proximate  cause  of  the  injury,  was  improperly  and  neg- 
ligently loaded  into  or  upon  such  tender.  There  is  not  a  scintilla  of 
evidence  to  indicate  by  whom  such  coal  was  loaded,  or  whether  it  was 
loaded  at  Corning  or  Avon,  or  at  some  other  point  on  the  Rochester 
Division  of  defendant's  railroad.  There  is  no  suggestion  in  the  evi- 
dence that  the  engineer,  who  was  in  physical  control  or  direction  of 
the  engine,  had  any  duty  to  perform  in  respect  to  loading  such  coal, 
or  as  to  inspecting  the  same  after  the  loading  was  completed.  There 
is  not  a  suggestion  based  upon  the  evidence  in  the  case  that  the  en- 
gineer did  not  discharge  every  duty  imposed  upon  him  in  a  prudent 
and  careful  manner.  So  that  the  "Barnes  Act,"  so  called,  being  chap- 
ter 657,  p.  1682,  of  the  Laws  of  1906,  can  have  no  bearing  upon  the 
issue  of  defendant's  negligence  in  respect  to  the  loading  of  the  coal. 
So  far  as  this  case  is  concerned,  there  is  no  evidence  to  indicate  that 
the  vice  principal  (the  engineer)  was  negligent  in  any  manner.  While 
the  "Barnes  Act,"  so  called,  declares  in  substance  that  if  a  person  is 
injured  while  in  the  employment  of  a  railroad  corporation  because 
of  the  negligence  of  an  engineer  while  in  physical  control  of  a  loco- 
motive engine,  and  also  because  of  the  negligence  of  many  other  per- 
sons named  in  the  act  who  are  declared  to  be  vice  principals,  it  is 
necessary  that  the  evidence  should  point  out  such  vice  principal  and 
establish  that  he  was  guilty  of  the  negligence  which  caused  the  injury. 
Otherwise  no  advantage  can  result  to  a  plaintiff  from  the  provisions 
of  the  act.  Having  failed  to  make  such  proof  in  this  case,  the  plain- 
tiff must  stand  upon  his  common-law  rights,  and  so  it  is  hardly  nec- 
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essary  to  suggest  that,  if  the  coal  was  improperly  loaded  into  the  ten- 
der, such  improper  loading  was  the  negligence  of  a  co-employe  with 
the  plaintiff,  and  for  which  the  defendant  is  not  liable. 

There  is  no  doubt  as  to  the  theory  upon  which  this  case  was  tried 
and  submitted  to  the  jury,  as  a  single  paragraph  taken  from  the  charge 
of  the  learned  trial  court  fully  illustrates.    The  court  said: 

"He  (the  plaintiff)  must  show  to  your  satisfaction,  by  a  fair  preponderance 
of  evidence,  that  the  defendant  was  negligent — ^that  is,  that  it  did  not  prop- 
erly load  that  tender;  that  it  did  not  furnish  him  with  a  reasonably  saf^ 
place  to  work ;  that  it  did  not  exercise  due  care  in  loading  and  operating  that 
engine^  If  you  shall  find  from  this  evidence  that  the  defendant  did  exercise 
due  care  in  that  regard,  if  you  shall  find  that  it  was  in  no  way  negligent  in 
tbe  manner  in  which  it  operated  that  train  and  loaded  that  train,  and  in  the 
place  that  it  furnished  for  this  man  to  work,  then  your  verdict  must  be  for 
the  defendant" 

Counsel  for  the  appellant  upon  all  the  evidence  moved  for  the  di- 
rection'of  a  verdict  in  favor  of  the  defendant,  and  excepted  to  the  sub- 
mission by  the  court  of  the  question  of  defendant's  neghgence  upon 
either  ground  to  which  attention  has  been  called.  We  conclude  that 
upon  all  the  evidence  there  was  no  question  presented  which  tended 
to  establish  actionable  negligence  on  the  part  of  the  defendant,  in- 
dependent of  the  employer's  liability  act,  which  is  not  available  to  the 
plaintiff,  and  because  the  evidence  wholly  fails  to  make  the  provisions 
of  the  "Barnes  Act,"  so-called,  applicable. 

We  conclude,  therefore,  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 

SPRING,  WILLIAMS,  KRUSE,  and  ROBSON,  JJ.,  concur  in 
result,  reversing  the  judgment  and  order  and  granting  a  new  trial,  on 
the  ground  that  the  court  erred  in  submitting  to  the  jury  as  a  ground 
of  negligence  the  question  of  an  unsafe  place  by  reason  of  the  piles 
of  railroad  rails  and  dirt,  and  declining  to  charge,  as  requested  by  de- 
fendant, on  that  subject,  without  passing  upon  the  other  questions 
raised. 


PEOPLE  v.   CONSOLIDATED   GAS   CX). 
(Supreme  Oonrt,  Appellate  Division,  First  Department    March  5,  1909.) 

1  OOBPOBATIONS  (§  81*)— "FRANCHISES." 

Strictly  spealdng,  the  franchise  of  a  corporation  consists  of  the  rights, 
powers,  and  privileges  given  by  the  act  of  the  liSgislature  incorporating 
it,  or  the  certificate  of  incorporation  creating  its  existence. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  U  101,  102; 
Dec  Dig.  €  81.« 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  2929-2941 ;  vol. 
a  p.  76ee.] 

2.  QtJO  WABBAinX)  d  17*)— "FBANOHISES"— USUBPATIOH. 

Code  Civ.  Proc  S  1948^  provides  that  the  Attorney  General  may  main- 
tain an  action  against  a  person  who  usurps,  intrudes  into,  or  unlawfully 

*For  other  oum  m^  same  topic  ft  8  numbib  in  Deo.  ft  Am.  Dlge.  1907  to  date,  ft  Rep'r  Indexee 
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holds  or  exercises  a  franchise  within  the  state.  Held,  that  the  Attorney 
General  may  not  maintain  an  action  against  a  gas  company  to  prevent  fur- 
ther exercise  of  Its  rights  In  certain  streets  on  the  ground  that  municipal 
grants  or  consents  to  use  such  streets  have  terminated  by  expiration  of 
the  period  for  which  they  were  given,  since  sudi  consents  are  not  "fran- 
chises" within  the  statute,  and  since,  if  they  were,  the  matter  is  a  local  one, 
within  the  control  of  the  dty,  which  may  by  appropriate  proceedings  ef- 
fectuate any  withdrawal  of  its  consents, 
[fid.  Note.— For  other  cases,  see  Quo  Warranto,  Dec.  Dig.  |  17.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  People  against  the  Consolidated  Gas  Company  of  New 
York.    From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  A.  Deford,  Deputy  Atty.  Gen.,  for  the  People. 
John  A.  Garver,  for  appellee. 

LAUGHLIN,  J.  This  is  an  action  brought  by  the  Attorney  Gen- 
eral, in  the  name  of  the  people  of  the  state,  to  have  it  adjudged  that 
certain  consents  or  grants  to  lay  and  maintain  pipes  in  certain  streets 
for  the  distribution  of  gas,  alleged  to  have  been  franchises  given  or 
made  by  the  local  authorities  of  the  city  of  New  York  to  the  defend- 
ant and  the  constituent  companies  whose  rights  it  has  acquired  by  mer- 
ger and  otherwise,  have  ceased,  terminated,  and  expired  by  reason  of 
the  expiration  of  the  period  for  which  the  same  were  given,  and  en- 
joining the  defendant  from  the  further  exercise  of  any  rights  there- 
under, and  from  further  using  the  mains  and  gas  pipes  laid  in  the 
streets  pursuant  to  such  consents  or  grants. 

The  only  authority  claimed  for  the  action  is  section  1948  of  the 
Code  of  Civil  Procedure,  which,  so  far  as  material  to  the  question  now 
presented,  provides  as  follows : 

"The  Attorney  General  may  maintain  an  action,  upon  his  own  Information, 
or  upon  the  complaint  of  a  private  person,  in  either  of  the  following  cases: 

"(1)  Against  a  person  who  usurps.  Intrudes  Into,  or  unlawfully  holds  or 
exercises,  within  the  state,  a  franchise,  or  a  public  office,  civil  or  military, 
or  an  office  in  a  domestic  corporation." 

Subdivision  2  of  this  section  is  concededly  not  in  point,  for  it  re- 
lates to  the  forfeiture  of  a  public  office.  It  has  been  authoritatively  ad- 
judicated that  subdivision  3  of  this  section  relates  only  to  individuals, 
and  does  not  embrace  a  corporation  (People  v.  Equity  Gaslight  Co., 
141  N.  Y.  232,  36  N.  E.  194) ;  and  subdivision  4,  by  its  express  terms, 
relates  only  to  foreign  corporations. 

A  very  sferious  question  is  presented  at  the  outset  as  to  whether  the 
provisions  of  subdivision  1  of  section  1948  of  the  Code  of  Civil  Pro- 
cedure, hereinabove  quoted,  apply  to  a  corporation.  It  is  contended  by 
the  learned  counsel  for  the  respondent  that  thi;  action  cannot  be  main- 
tained upon  any  theory.  The  provisions  of  article  4,  tit.  2,  c.  15,  of 
the  Code  of  Civil  Procedure,  being  sections  1797  to  1803,  inclusive, 
authorize  an  action  by  the  Attorney  General,  by  direction  of  the  Leg- 
islature or  by  leave  of  the  court,  for  the  annulment  of  the  charter  of  a 

^For  oUier  cases  see  same  topic  ft  S  numbbh  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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corporation  on  the  ground,  among  others,  that  it  is  "exercising  a  privi- 
lege or  franchise  not  conferred  upon  it  by  law."  The  learned  counsel 
for  the  people  urges  that,  in  an  action  for  annulment  of  a  charter  pur- 
suant to  the  provisions  of  the  Code  last  cited,  the  court  is  limited  to 
granting  or  withholding  judgment  for  the  dissolution  of  the  corpora- 
tion, and  that  it  is  manifest  that  there  may  be  many  instances  where  a 
corporation  should  be  ousted  from  exercising  ^  particular  franchise  or 
privilege  not  authorized,  when  the  public  interest  would  not  require 
the  dissolution  of  the  corporation;  and  the  original  and  succeeding 
statutes  from  which  these  provisions  were  taken,  as  well  as  those  from 
which  section  1948  was  taken,  are  referred  to  as  tending  to  sustain 
this  view ;  but  it  is  claimed  that,  in  an  action  brought  to  annul  a  cor- 
poration, the  court  may  grant  a  judgment  of  ouster  from  a  special 
franchise  without  annulling  the  corporate  existence,  and  the  case  of 
People  V.  Broadway  Railroad  Co.,  66  Hun,  45-54,  9  N.  Y.  Supp.  6, 
is  cited  as  authority  for  that  contention.  On  the  other  hand,  in  article 
1,  tit.  1,  c.  16,  of  the  Code  of  Civil  Procedure,  which  embraces  sec- 
tion 1948,  and  is  entitled  "Action  against  the  usurper  of  an  office  or 
franchise,"  no  provision  is  found  for  a  judgment  giving  injunctive  re- 
lief in  an  action  authorized  by  subdivision  1  of  section  1948,  herein 
quoted,  and  it  is  somewhat  significant  that  express  provisions  are  con- 
tained in  that  article  with  respect  to  the  judgment  against  individuals 
and  for  the  forfeiture  of  offices,  and  that  injunctive  relief  is  authorized 
by  section  1955,  where  the  action  is  based  on  subdivision  3  or  4  of  sec- 
tion 1948.  No  controlling  authority  is  cited  on  this  point,  but  deci- 
sions dealing  with  quite  similar  Code  provisions  in  Wisconsin  and  Cal- 
ifornia, tending  to  sustain  the  theory  of  the  appellant,  have  been  drawn 
to  our  attention.  See  State  v.  Portage  City  Water  Co.,  107  Wis.  441, 
83  N.  W.  697;  People  v.  Sutter,  117  Cal.  604,  49  Pac.  736.  In  the 
view  we  take  of  the  case,  however,  we  deem  it  unnecessary  to  decide 
whether  an  action  may  be  maintained  by  the  people  against  a  corpora- 
tion under  the  provisions  of  subdivision  1  of  section  1948  of  the  Code, 
for  assuming,  without  deciding,  that  such  an  action  would  lie,  we  are 
of  opinion  that  the*  acts  of  which  complaint  is  here  made  do  not  show 
that  the  defendant  unlawfully  holds  or  exercises  a  franchise  within 
the  fair  intent  and  meaning  of  those  terms  as  employed  in  that  subdivi- 
sion. Strictly  speaking,  the  franchise  of  a  corporation  consists  of  the 
rights,  powers,  and  privileges  given  by  the  act  of  the  Legislature  in- 
corporating it,  or  the  certificate  of  incorporation  creating  its  existence 
pursuant  to  statutory  authority.  Municipal  grants  and  consents  are 
sometimes  referred  to  in  judicial  writings  as  franchises.  Strictly 
speaking,  they  are  not  franchises,  but  in  the  nature  of  the  consent  of 
property  owners  and  those  having  the  management  and  control  of 
property,  and  are  somewhat  similar  to  the  consent  of  a  private  proper- 
ty owner  for  the  use  of  his  property  by  a  corporation  in  the  fulfillment 
of  its  functions.  Certain  corporations,  such  as  street  railways,  gas, 
electric  light,  and  telephone  companies,  obtain  their  franchises  from 
the  Legislature,  including  the  right  to  use  the  public  streets,  subject 
generally  to  the  consent  of  the  local  authorities  having  jurisdiction 
and  control  over  the  streets,  which  impliedly  authorizes  such  local  au- 
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thorities  to  impose  conditions  and  restrictions  in  the  interest  of  the 
public.  Ordinarily  the  routes  of  steam  railroads  are,  in  the  main,  laid 
out  over  private  property,  and,  before  entering  upon  the  private  prop- 
erty and  constructing  the  railroad,  it  is  necessary  that  the  consent 
of  the  owner  be  obtained  either  by  private  negotiations  or  under  the 
provisions  of  the  law  for  compulsory  consent  on  the  making  of  due 
compensation.  Such  consents,  no  matter  in  what '  form  expressed, 
whether  by  deed,  grant,  or  otherwise,  are  not  franchises,  and  we  ap- 
prehend that  it  would  not  be  a  matter  of  public  concern  whether  they 
entered  upon  possession  of  private  land  without  the  consent  of  the 
owner,  and  no  court  would  hold  that  an  action  might  be  brought  by 
the  Attorney  General  to  enjoin  a  railroad  corporation  from  construct- 
ing its  railroad  over  a  farm  upon  the  theory  that  it  was  exercising^ 
a  franchise  without  authority,  merely  because  it  had  not  obtained  the 
consent  of  the  owner. 

The  so-called  "franchises"  which  the  plaintiff  claims  the  defendant 
is  unlawfully  exercising  are  mere  grants  and  consents  given  by  the 
local  authorities,  pursuant  to  authority  conferred  by  the  Legislature, 
to  authorize  the  defendant  and  the  other  corporations  to  whose  rights 
it  has  succeeded  to  lay  and  maintain  their  gas  mains  and  lateral  pipes 
in  certain  streets  of  the  city  for  supplying  the  public  and  the  occupants 
of  private  property  with  gas,  pursuant  to  authority  conferred  by  the 
Legislature,  subject  only  to  obtaining  such  consents.  The  Legislature, 
in  incorporating  the  companies  and  authorizing  them  to  use  the  streets 
for  these  purposes,  subject  to  obtaining  the  consent  of  the  local  au- 
thorities, decided  that  the  functions  which  they  were  to  perform  war- 
ranted the  incorporation,  and  that  it  was  proper  and  necessary  that 
they  should  have  the  right  to  use  the  public  streets,  upon  condition, 
however,  that  the  public  should  be  protected  from  all  risks  incident  to 
such"  use  of  the  streets.  The  Legislature  did  not  command  the  local 
authorities  to  impose  any  particular  restrictions,  or  deem  that  there 
were  any  particular  restrictions  which  should  be  imposed  in  all  in- 
stances as  part  of  the  franchises.  The  Legislature  itself  directly  im- 
posed such  conditions  and  restrictions  as  it  deemed  requisite  fq^  the 
benefit  of  the  public  at  large,  and  it  left  it  to  the  municipal  authorities 
in  some  instances  to  pass  merely  upon  the  conditions  and  restrictions 
that  should  be  imposed  upon  the  company,  in  exercising  the  right 
granted  by  its  charter,  to  open  and  use  the  streets,  and  in  other  in- 
stances conferred  discretion  upon  the  local  authorities  with  respect  to 
the  particular  streets  to  be  opened  and  used,  as  well  as  the  conditions 
under  which  such  right  should  be  exercised.  While  the  charters  of 
the  corporations  exist,  and  they  are  authorized  to  manufacture  gas  and 
to  supply  the  public  and  the  inhabitants  of  the  city  therewith,  it  is  a 
matter  of  less  concern  to  the  people  at  large  now  than  it  was  original- 
ly whether  the  local  authorities,  who  have  once  duly  consented  to  the 
use  of  the  streets  by  the  gas  companies  in  performing  their  functions, 
see  fit  to  continue  that  authority,  even  though  by  the  terms  of  the 
original  consents  the  period  for  which  they  were  made  may  have  ex- 
pired. We  find  no  evidence  of  a  public  policy  indicating  that  the 
Legislature  intended  that  the  Attorney  General  should  bring  an  action 
to  enjoin  such  a  corporation  from  continuing  to  use  gas  mains  once 
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duly  placed  in  a  public  street,  upon  the  ground  that  the  period  for 
which  rt  was  intended  to  authorize  the  company  to  maintain  the  gas 
pipes  has  expired  and  that  no  new  grant  has  been  made  by  the  local 
authorities.  The  rule,  according  to  the  cited  cases,  and  particularly 
the  case  of  State  v.  Portage  City  Water  Co.,  supra,  with  respect  to 
the  right  oi  a  municipality  to  regulate  these  matters,  is  not  the  same  as 
in  this  state.  That  decision  went  largely  upon  the  theory  that  the 
municipal  authorities^  were  without  remedy  for  the  usurpation  of  the 
water  company  of  the  right  to  lay  and  maintain  water  mains  in  par- 
ticular streets.  Here,  if  the  gas  company  should  attempt  to  lay  a  main 
in  a  street  for  which  it  had  not  obtained  the  proper  consent  of  the 
local  authorities,  it  could,  and  doubtless  would,  be  stopped  by  the 
police  authorities,  acting  on  the  suggestion  of  the  officer  whose  duty 
it  is  to  prevent  the  obstruction  of  the  public  streets,  and,  should  it  suc- 
ceed in  laying  the  main  again,  the  local  authorities  would  have  the 
right  to  remove  the  same  as  a  nuisance.  So,  too,  having  once  obtained 
consent  to  lay  the  main,  if  the  local  authorities  in  granting  such  con- 
sent were  authorized  to  place  a  time  limit  thereon — which  is  not  clear, 
and  it  is  unnecessary  now  to  decide — at  the  expiration  of  such  period 
the  company  would  no  longer  have  the  right  to  maintain  the  pipe  in 
the  streets,  and  it  might  be  torn  up  and  removed  by  the  local  au- 
thorities, or  a  suit  in  equity  might  be  maintained  by  the  city  to  compel 
its  removal  by  the  company.  There  is,  therefore,  no  necessity  in  this 
jurisdiction  of  giving  an  interpretation  to  the  word  "franchise,"  as 
used  in  an  act  of  the  Legislature  authorizing  the  Attorney  General  to 
bring  an  action  enjoining  the  corporation  from  exercising  franchises 
without  authority,  which  would  include  these  special  consents  or 
grants  conferred  by  the  local  authorities  and  attaching  to  the  fran- 
chises conferred  by  the  Legislature,  and  together  forming  the  franchis- 
es of  the  corporation.  The  views  here  expressed  are  emphasized  by 
the  conceded  fact  that,  even  if  it  should  be  held  that  this  action  would 
lie,  it  could  be  rendered  ineffectual  without  the  consent  of  the  At- 
torney General,  or  of  the  Legislature  or  of  the  court,  by  further  ac- 
tion of  the  local  authorities  at  any  time  in  conferring  a  further  consent, 
if  necessary.  In  one  instance,  the  charter  of  the  corporation  which 
obtained  the  consent  has  expired,  and  the  consents  are  still  used  by 
the  defendant.  The  observations  already  made  apply  to  this.  It  was 
competent  for  the  local  authorities  to  authorize  the  defendant  to  use 
these  streets  and  to  continue  their  use  under  the  terms  of  the  original 
grant,  and  whether  the  city  authorities  shall  allow  the  matter  to  stand 
without  any  formal  consent  and  to  rest  on  an  implied  consent,  or  not, 
is  purely  a  local  matter.  It  may,  therefore,  well  be  left  to  the  local 
autiiorities  of  the  city  of  New  York  to  determine  what  course  should 
be  pursued  in  the  premises,  and  these  are  the  views  expressed  by  this 
court  in  Matter  of  Attorney  General,  124  App.  Div.  401,  108  N.  Y.' 
Supp.  823. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.    All 
concur. 
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O'ROURKE  V.  CITY  OP  NEW  YORK. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department     March  6,  lOOd.) 

1*  Damaobs  (S  6S*)—Intebe8t  —  Action  on*  Bui^niNG  Oontbaot— Intebbst  on 
Pboosess  Certificates  RBTAiNEn. 

A  building  contract  with  a  city  provided  that  nothing  wa&(  to  be  due 
thereunder  until  the  completion  of  the  work  and  issuance  of  the  final  cer- 
tificate; but  in  order  to  enable  the  contractor  to  prosecute  the  work  ad- 
vantageously the  city  agreed  to  pay  80  per  cent,  of  the  amount  of  progress 
certificates  from  time  to  time,  and  at  completion  paid  the  full  amount  and 
received  a  release.  Held  that,  the  retain^  percentage  not  being  due  until 
completion  of  the  work,  interest  could  not  be  recovered  on  it  because  of 
its  retention  until  that  time  in  an  action  for  damages  for  interference  of 
the  city  causing  delay  In  the  work. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  8  141 ;  Dec.  Dig.  8 
68.*] 

2.  Damages  (8  68*)— Intebest— Action  on  Building  Contbact. 

The  retained  percentage  having  been  paid  at  the  completion  of  the  con- 
tract and  a  release  given  therefor,  and  not  being  the  amount  sued  for,  in- 
terest thereon  could  not  be  allowed  as  part  of  the  damages. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  8  141 ;  Dec.  Dig. 
8  68.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  F.  O'Rourke  against  the  City  of  New  York.  From 
a  judgment  foi;  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed,  and  new  trial  ordered,  unless  plaintiff  remits  part 
of  the  verdict. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Francis  K.  Pendleton,  Corp.  Counsel,  and  Terence  Farley  (Theodore 
Connoly,  on  the  brief),  for  appellant. 

Kellogg  &  Rose  and  L.  Lafiin  Kellogg  (Alfred  C.  Pette,  on  the 
brief),  for  respondent. 

CLARKE,  J.  The  action  was  brought  to  recover  the  sum  of  $53,- 
120.48  damages  for  delay  and  increased  cost  alleged  to  have  been  oc- 
casioned by  the  wrongful  acts  and  interference  of  the  defendant  in 
the  prosecution  of  the  work  of  constructing  a  bridge  and  its  approach- 
es between  Pelham  Bay  Park  and  City  Island,  in  the  Twenty-Fourth 
ward  of  the  city  of  New  York,  under  a  contract  between  the  plaintiff 
and  defendant. 

The  complaint  contained  three  causes  of  action,  the  first  of  which 
was  taken  from  the  consideration  of  the  jury.  The  jury  returned  a 
verdict  on  the  second  cause  of  action  for  $13,764.11,  and  for  $8,209.48 
on  the  third  cause  of  action.  The  third  cause  of  action  was  to  recover 
damages  for  increased  cost  of  performing  the  work  caused  by  the  ac- 
tion of  the  city  in  ordering  a  cessation  of  the  work  on  the  City  Island 
approach  for  a  number  of  months,  and  then  directing  its  continuance 
after  changes  in  the  condition  had  made  the  prosecution  thereof  more 
difficult  and  expensive.  As  a  distinct  item  of  damage  under  this  cause 
of  action  was  a  claim  for  $2,205.14  interest.    The  contract  provided 

•For  oUier  casei  see  same  topic  ft  fi  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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that  nothing  was  to  be  due  thereunder  until  the  completion  of  the 
work  and  the  issuance  of  the  final  certificate ;  but  in  order  to  enable 
the  contractor  to  prosecute  the  work  advantageously  the  city  agreed 
to  pay  80  per  cent,  of  the  amount  of  progress  certificates,  provided 
the  value  of  the  work  certified  by  such  certificates  should  amount  to 
$2,000.  The  city  paid  said  amounts  from  time  to  time,  and  finally 
upon  completion,  and  the  making  of  the  final  certificate,  paid  the  full 
amount  which  it  admitted  to  be  due  and  received  a  release  therefor. 
The  claim  in  question  is  for  interest  at  6  per  cent,  upon  the  20  per 
cent,  of  the  amount  of  the  progress  certificates  retained,  as  provided 
in  the  contract,  until  completion. 

These  progress  certificates  were  mere  estimates  of  the  amount  of 
work  done,  were  in  no  sense  final  or  conclusive,  and  were  made  for 
the  benefit  of  the  contractor.  These  retained  percentages  were  not  in 
any  event  due  until  the  completion  of  the  work,  and  we  are  unable 
to  see  any  basis  upon  which  interest  can  be  charged  upon  sums  not 
due.  Furthermore,  the  principal  upon  which  this  interest  is  claimed, 
to  wit,  these  retained  20  percentages,  has  been  paid  in  full,  and  the 
plaintiff  has  executed  a  release  therefor.  Interest  cannot  thereafter 
be  claimed  upon  a  principal  sum  paid  in  full  and  a  release  therefor 
given.  The  item  under  consideration  is  not  interest  on  the  amount 
sued  for  in  this  case,  but  is  interest  on  an  amount  which  has  been  paid. 

The  learned  court  charged  the  jury  as  follows: 

'*He  claims  interest  of  $2,205.14  on  payments  due  him  under  the  contract, 
but  withheld  during  the  period  of  that  delay.  If  he  Is  responsible  for  that 
delay,  you  will  refuse  to  give  him  that  interest ;  If  he  is  not,  you  will  award 
it  to  him." 

As  the  jury  found  that  he  was  not  responsible  for  that  delay,  they 
must,  under  that  instruction,  have  included  this  amount  in  the  verdict 
which  they  returned  upon  the  third  cause  of  action. 

The  judgment  and  order  should  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event,  unless  the 
plaintiff  will  stipulate  to  reduce  the  verdict  by  the  sum  of  $2,205.14, 
in  which  event  the  judgment  as  so  modified,  and  the  order  appealed 
from,  will  be  affirmed,  without  costs  in  this  court  to  either  party.  All 
concur. 


PEOPLE  ex  rel.  BUSHNELL  v.  NEWELL  et  al. 
(Supreme  Ck)nrt,  Appellate  Division,  Fourth  Department.    March  3,  1009.) 

1.  Highways  (§  77*)— Vacation— Powee  of  Commissionebs. 

Laws  1890,  p.  1192.  c.  568,  §  80,  amended  by  Laws  1904,  p.  985,  c.  387,  § 
1,  authorize  the  commissioners  of  highways,  on  application  and  with  the 
consent  of  the  town  board,  to  malse  an  order  altering  "or  discontinuing  a 
highway  which  has  become  useless  since  it  was  laid  out,"  on  filing  a  re- 
lease from  damages  from  the  owners  of  the  property  affected,  and  that 
the  order  should  be  final.  Held  to  give  the  commissioners  authority  to  de- 
termine whether  a  highway  had  become  useless,  provided  the  town  board 
shall  have  also  so  determined,  and  evidenced  its  determination  by  consent 
to  the  vacation  of  the  highway. 

[Ed.  Vote. — For  other  cases,  see  Highways,  Dec.  Dig.  §  77.*1 

•For  other  cases  see  same  topic  ft  8  nuvbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Highways  (5  77*)  —  Vacation— Decisiow  of  Comi£I8bionkb»— Ckbtiobabi— 
Questions  Reviewable. 

The  order  of  the  commissioners  of  highways  discontinuing  a  highway, 
as  provided  by  Laws  1800,  p.  1192,  c.  668,  (  80,  amended  by  Laws  1904,  p. 
985,  c  387,  8  li  being  declared  to  be  final,  certiorari  to  review  their  action 
brings  up  the  record  only  to  enable  the  court  to  determine  whether  the 
commissioners  acted  within  authority,  and  the  court  cannot  review  the  de- 
termination of  the  question  of  fact  as  to  whether  the  highway  was  use- 
less. 

[Ed.  Note. — ^For  other  cases,  see  Highways,  Cent  Dig.  8  273 ;  Dec.  Dig. 
8  77.*] 
S.  HiOHWATS  (8  75*)^Vaoation—Pboceediito8— Release  of  Dak  ages. 

Under  Laws  1890,  p.  1192,  c.  568,  8  80,  amended  by  Laws  1904,  p.  985,  c. 
387,  8  If  authorizing  the  commissioners  of  highways  to  discontinue  a  use- 
less highway  on  filing  with  the  order  a  release  from  damages  from  the 
owners  of  lands  affected,  only  those  lands  are  affected  whose  owners  are 
entitled  to  damages,  and  only  those  are  entitled  to  damages  who  own 
lands  through  or  adjacent  to  which  the  discontinued  highway  ran. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent.  Dig.  8  278;  Dea  Dig. 
8  75.*] 

4.  Highways  (8  77*)— Vacation— Persons  Entitled  to  Object. 

Where  the  line  of  the  south  end  of  a  discontinued  highway  was  a  part  of 
the  north  line  of  a  highway  adjacent  to  relator's  premises,  but  no  part 
of  the  discontinued  highway  adjoined  the  premises,  his  lands  were  not 
affected,  and  he  was  not  entitled  to  damages  for  the  discontinuance  under 
Laws  1890,  p.  1192,  c.  568,  8  80,  amended  by  Laws  1904,  p.  985,  c.  387,  8  It 
and  be  could  not  maintain  proceedings  to  review  the  action  discontinuing 
the  highway. 

[Ed.  Note. — ^For  other  cases,  see  Highways,  Dec.  Dig.  8  77.*] 

5.  Highways  (8  77*)— Vacation— Person  Entitled  to  Object. 

That  relator  might  have  more  frequent  occasion  to  use  a  discontinued 
highway  than  persons  living  at  a  greater  distance  therefrom  was  not 
such  special  injury  as  entitled  him  to  maintain  proceedings  to  review  the 
action  of  the  commissioners  discontinuing  the  road. 

[Ed.  Note. — ^For  other  cases,  see  Highways,  Dec.  Dig.  8  77.*] 

Certiorari  by  the  People,  on  the  relation  of  Clarence  J.  Bushnell, 
against  Orris  Newell  and  others,  individually,  and  as  members  of  the 
Town  Board  of  Napoli,  to  review  the  proceedings  of  the  commis- 
sioner of  highways  and  of  the  Town  Board  in  discontinuing  a  high- 
way.   Order  of  the  commissioner  confirmed,  and  the  writ  dismissed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Thomas  H.  Dowd,  for  relator.    • 
G.  W.  Cole,  for  respondents. 

ROBSON,  J.  The  purpose  of  this  proceeding  is  to  procure  vaca- 
tion and  annulment  of  the  proceedings  of  a  former  town  board  of 
the  town  of  Napoli  and  the  then  commissioner  of  highways  of  said 
town  in  and  by  which  a  highway  of  said  town  was  by  order  of  the 
commissioner  discontinued  as  useless.  These  proceedings  for  discon- 
tinuance of  the  highway  and  the  order  made  therein  were  taken  and 
made,  as  it  is  claimed  by  respondents,  pursuant  to  the  provisions  of 
section  80  of  the  highway  law  (chapter  668,  p.  1192,  of  the  Laws  of 
1890,  as  last  amended  by  chapter  387,  p.  985,  of  the  Laws  of  1904), 

''For  other  oaMs  see  same  topic  A  8  mumbbb  In  Deo.  ft  Am.  Digs.  1S07  to  tete,  ft  Rep'r  Indexei 
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which  was  in  force  at  the  time  said  proceedings  were  begun.  This 
section  as  amended  is,  so  far  as  material  to  our  present  inquiry,  as 
follows: 

''Such  commlsslODeni  of  highways  may  also,  upon  written  application  and 
with  the  written  consent  of  the  town  board,  make  an  order  laying  out  or 
altering  a  highway,  or  disoantinuinff  a  highway  which  has  hecome  useless  since 
it  was  laid  ot^,  in  their  town,  upon  filing  and  recording  in  the  town  clerk's 
office,  with  such  application,  consent  and  order,  a  release  from  all  damages 
from  the  owners  of  the  lands  taken  or  affected  thereby,  when  the  considera- 
tion for  such  releases,  as  agreed  upon  between  such  commissioners  and  owners, 
shall  not  in  any  one  .case,  from  any  one  claimant,  exceed  one  hundred  dollars, 
and  from  all  claimants,  fiye  hundred  dollars.  An  order  of  the  commissioners 
as  herein  provided  shall  be  final." 

The  addition  of  the  words  italicized  in  the  above  quotation  con- 
stituted the  amendment  of  the  section  in  1904,  above  referred  to. 
Prior  ta  that  amendment  there  does  not  seem  to  have  been  any  stat- 
utory provision  authorizing  the  discontinuance  of  a  highway  as  use- 
less by  order  of  the  commissioners  of  highways.  We  are  of  the  opin- 
ion that  this  amendment  clothes  the  commissioners  of  highways  of  a 
town  with  authority  to  determine  on  due  application  the  question 
whether  or  not  a  highway  is  useless,  provided  the  town  board  shall 
have  also  so  determined,  and  evidenced  such  determination  by  its  writ- 
ten consent  to  the  discontinuance  of  such  highway.    • 

The  record  shows  that  an  application  was  made  to  the  commission- 
er of  highways  to  discontinue  the  highway  in  question,  that  the  town 
board  gave  its  written  consent  to  such  discontinuance,  that  releases 
of  damages  were  procured,  that  the  commissioner  made  an  order 
discontinuing  the  highway  and  filed  the  application,  consent,  releases, 
and  order  in  the  town  clerk's  office,  and  that  the  same  were  thereafter 
recorded  therein.  It  also  appears  that  the  uselessness  of  said  high- 
way was  considered  and  determined  both  by  the  town  board  before 
giving  its  written  consent,  and  by  the  commissioner  before  making  the 
order.  It  is  doubtless  true,  as  relator's  counsel  suggests,  that  a  pro- 
ceeding to  discontinue  a  highway  under  the  amended  section  above 
quoted,  "involves  the  determination  of  a  question  of  fact,  to  wit, 
whether  the  highway  has  become  useless."  We  are,  however,  pre- 
cluded from  reviewing  in  this  proceeding  such  determination  of  fact. 
The  order  of  the  commissioner  discontinuing^  a  highway,  as  provided 
by  the  act,  being  also  thereby  declared  to  be  final,  the  writ  of  certiorari 
brings  up  the  record  of  the  proceedings,  resulting  in  the  order,  only 
for  the  purpose  of  enabling  this  court  to  determine  by  examination 
whether  the  commissioner  acted  within  his  authority  in  making  the 
order.  People  ex  rel.  R.  R.  Co.  v.  Betts,  55  N.  Y.  600;  People  ex 
rel.  Seymour  v.  Canal  Board,  7  Lans.  220,  222 ;  People  ex  rel.  Foote 
V.  Dewey,  1  Hun,  629. 

Relator  insists  that  the  commissioner  was  not  within  the  limits  of 
his  authority  in  making  the  order,  for  the  reason  that,  as  is  claimed, 
he  failed  to  procure  and  file  with  the  order  releases  of  all  damages 
from  all  the  owners  of  the  lands  affected  by  the  order,  since,  as  he 
claims,  he  is  himself  the  owner  of  lands  affected  by  the  discontinuance 
of  the  highway,  and  has  given  no  release;  and  that  there  are  other 
owners  similarly  situated,  from  no  one  of  whom  has  such  release  been 
115N.Y.S.— 26 
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obtained.  Within  the  meaning  of  the  statute  those  lands  only  are 
affected  by  the  discontinuance  of  a  highway  whose  owners  are  en- 
titled to  damages  for  such  discontinuance,  for  it  is  only  from  such 
owners  that  releases  of  damages  are  required  by  the  statute.  It  ap- 
pears that  releases  of  damages  from  all  persons  owning  lands  through, 
or  adjacent  to,  which  the  discontinued  highway  extended  were  pro- 
cured and  duly  filed.  Such  owners  are  the  only  persons  who  are  en- 
titled to  an  award  of  damages  for  discontinuance  of  a  highway,  as 
appears  from  the  decisions  in  kindred  cases  in  which  the  question  of 
a  right  to  damages  for  laying  out  a  highway  was  passed  upon.  People 
ex  rel.  Scrafford  v.  Stedman,  57  Hun,  280-284,  10  N.  Y.  Supp.  787 ; 
People  ex  rel.  Lawrence  v.  Schell,  5  Lans.  353;  People  ex  rel.  Cronk 
V.  Weld,  6  N.  Y.  St.  Rep.  173.  The  line  of  the  south  end  of  the  dis- 
continued highway  is  a  part  of  the  north  line  of  a  highway  adjacent 
to  relator's  premises;  but  no  part  of  the  discontinued  highway  ad- 
joins them.  He  is  therefore  not  the  owner  of  lands  so  affected  by 
the  discontinuance  of  the  highway  as  to  entitle  him  to  damages  for 
discontinuing  it.  For  this  reason  he  is. not  entitled  to  maintain  this 
proceeding  to  review  the  action  of  the  town  authorities  in  discontin- 
uing^ the  highway.    People  ex  rel.  Lawrence  v.  Schell,  supra. 

The  inconvenience  he  suffers  by  reason  of  the  discontinuance  comes 
to  him  in  common  with  the  general  public,  whose  business  or  pleasure 
might  lead  them  to  continue  to  use  the  highway,  if  it  had  not  been 
discontinued.  His  special  injury  not  common  to  the  general  public 
is  that  he,  perhaps,  might  have  more  frequent  occasion  for  its  use  than 
persons  living  at  a  greater  distance  from  it. 

The  order  of  the  highway  commissioner  discontinuing  the  highway 
confirmed,  and  the  writ  dismissed,  with  $50  costs.    All  concur. 


MANUFACrrURERS'  COMMERCIAL  CO.  v.  BLITZ. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  5,  1909.) 

1.  Corporations  (8  673*)— Nature  and  Form— Presumptions. 

A  foreign  corporation,  organized  to  buy  and  sell  accounts,  make  con- 
tracts, and  purchase  outstandings,  will  be  assumed,  in  the  absence  of 
proof  to  the  contrary,  to  be  a  stock  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  8  2850;  Dec. 
Dig.  §673.*] 

2.  Corporations  (8  661*)— Foreign  Corporations— Right  to  Sub— Licknsr— 

Proof. 

Unless  a  foreign  corporation,  doing  business  in  New  Tork,  has  obtained 
the  license  required  by  General  Corporation  Law  (Laws  1S&2,  p.  1805,  c. 
687)  8  15,  before  making  a  contract  within  the  state,  neither  the  corpora- 
tion nor  its  assignee  can  maintain  an  action  thereon  in  New  York. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §8  2539,  2543, 
2544,  2546,  2563-2567;  Dec.  Dig.  8  661.*] 

3.  Corporations  (8  673*)— Foreign  Corporations— Actions— License  to  Do 

Business— Burden  of  Proof. 

In  an  action  by  an  assignee  of  a  foreign  corporation  on  a  New  York 
contract,  the  burden  is  on  the  plaintiff  to  prove  that  the  corporation  ob- 

*For  other  casei  see  same  topic  ft  S  numbbb  In  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tained  a  license  to  do  business  bef(M*e  making  the  contract,  as  required 
by  Genena  Corporation  Law  (Laws  1892,  p.  1805,  c.  687)  §  15. 

[Ed.  Note.— For  other  cases',  see  Corporations,  Cent.  Dig.  §  2558;  Dec. 
Dig.  8  673.*] 
4.  Bills  and  Notes  (8  830*)  —  Transfer  Without  Indorsement— "Holder  in 
Due  Course." 

Under  NegoUable  Instruments  Law  (Laws  1897.  p.  731,  c.  612)  8  79,  pro- 
viding that,  where  the  holder  of  an  instrument  payable  to  his  order  trans- 
fers it  for  value  without  indorsing  It,  the  transferee  obtains  such  title  as 
the  transferror  had,  an  assignment  of  a  note  payable  to  a  foreign  corpora- 
tion or  order,  without  indorsement,  does  not  make  the  assignee  a  holder 
in  due  course,  as  defined  by  Negotiable  Instruments  Law,  88  2,  00,  61,  9l» 
and  98. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  8  794; 
Dec.  Dig.  8  330.* 

For  other  definitions,  see  Wordt  and  Phrases,  vol.  4,  p.  3320.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Manufacturers'  Commercial  Company  against  Henry 
Blitz.  From  a  judgment  for  plaintiff  on  a  directed  verdict,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Alfred  Epstein,  for  appellant. 
Elbridge  L.  Adams,  for  respondent 

HOUGHTON,  J.  The  action  is  upon  a  promissory  note  given  by  the 
defendant  June  10,  1904,  to  the  Manufacturers'  Commercial  Company, 
a  New  Jersey  corporation,  or  order,  payable  in  one  year.  The  plain- 
tiflF,  bearing  the  same  name,  is  a  New  York  corporation,  and  is  the 
successor  of  the  New  Jersey  corporation,  and  the  complaint  alleges 
that  it  is  the  owner  of  the  note  in  suit  by  assignment  and  transfer. 
This  alleMtion  of  the  complaint  was  admitted  by  the  defendant's  an- 
swer.  The  note  does  not  bear  the  indorsement  of  the  payee,  but  was 
produced  upon  the  trial  by  the  plaintiff ;  and  it  is  fair  to  assume,  from 
such  evidence  as  appears,  that  the  plaintiff  was  organized  for  the 
purpose  of  taking  over  the  assets  of  the  foreign  corporation  and  suc- 
ceeding to  its  business,  and  that  it  took  over  such  assets,  including 
the  note  in  suit.  The  business  of  the  plaintiff,  which  is  the  same  as 
that  carried  on  by  its  predecessor,  which  it  took  over,  is  described  as 
being  that  of  ''buying  and  selling  accounts,,  making  contracts,  and 
purchasing  outstandings."  From  the  nature  of  such  business,  and  in 
the  absence  of  proof  to  the  contrary,  it  must  be  assumed  that  the  New 
Jersey  company  was  a  stock  corporation.  The  note  is  dated  at  the 
city  of  New  York,  and  is  payable  at  the  office  of  the  corporation  in 
said  city.  By  the  express  provisions  of  section  76  of  the  negotiable 
instruments  law  (Laws  1897,  p.  731,  c.  612)  an  instrument  is  pre- 
sumed to  have  been  made  where  it  is  dated,  and  hence  the  contract 
upon  which  the  suit  is  brought  must  be  assumed  to  have  been  made 
in  this  state. 

It  was  neither  alleged  in  the  complaint  nor  proved  upon  the  trial 
that  the  New  Jersey  corporation  had  obtained  the  certificate  permit- 

*For  other  cases  see  same  topic  St  I  mumb£B  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeze* 
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ting  it  to  do  business  in  this  state  according  to  the  requirements  of 
section  15  of  the  general  corporation  law  (Laws  1892,  p.  1805,  c.  687, 
amended  by  Laws  1901,  p.  1326,  c.  538,  §  1).  At  the  close  of  the 
plaintiff's  case  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff  had  failed  to  allege  and  prove  the  obtaining 
of  such  certificate.  This  motion  was  denied,  and  on  request  of  the 
plaintiff  the  court  directed  a  verdict  against  die  defendant.  Plaintiff 
not  having  proved  that  its  predecessor,  the  payee  of  the  note,  had 
obtained  such  certificate,  could  not  maintain  as  assignee  an  action 
thereon  in  this  state.  A  foreign  stock  corporation  doing  business  in 
this  state  must  allege  and  prove  that  it  had  obtained  the  license  to  do 
business  provided  by  section  16  of  the  general  corporation  law  prior 
to  the  making  of  the  contract  upon  which  the  action  is  brought,  and 
if  it  fails  to  do  this  neither  it  nor  the  assignee  can  maintain  any  ac- 
tion on  such  contract.  South  Bay  Company  v.  Howey,  190  N.  Y. 
240,  83  N.  E.  26 ;  Welsbach  Co.  v.  Norwich  Gas  Co.,  180  N.  Y.  533, 
72  N.  E.  1152.  Proof  of  compliance  with  section  15  of  the  general 
corporation  law  must  be  made  by  the  plaintiff,  and  in  that  respect  it 
differs  from  proof  of  noncompliance  with  section  181  of  the  tax  law 
(Laws  1896,  p.  856,  c.  908,  amended  by  Laws  1901,  p.  1364,  c.  538, 
§  1),  which  is  a  matter  of  defense,  and  must  be  pleaded  and  proved 
by  the  defendant  (Halsey  v.  Jewett  Dramatic  Co.,  190  N.  Y.  231,  83 
N.  E.  25,  123  Am.  St.  Rep.  546). 

The  learned  counsel  for  the  respondent  concedes  that  the  law  is 
as  stated,  but  insists  that  the  plaintiff  comes  within  the  exception  point- 
ed out  in  Halsey  v.  Jewett  Dramatic  Co.,  supra,  in  that  this  action 
is  brought  upon  a  negotiable  instrument  taken  from  the  foreign  cor- 
poration in  good  faith  and  before  maturity.  There  is  no  proof  in  the 
record  that  the  plaintiff  took  the  note  before  maturity.  The  plaintiff 
holds  the  note,  and  has  possession  of  it,  and  produced  it  upon  the 
trial.  The  plaintiff  is  not,  however,  the. payee,  nor  the  indorsee,  be- 
cause the  original  payee  never  indorsed  it  over  to  the  plaintiff  by 
actual  indorsement.  Section  79  of  the  negotiable  instruments  law  pro- 
vides, that  where  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  with  indorsing  it,  the  transferee  obtains  such 
title  as  the  transferror  had ;  but  for  the  purpose  of  determining  wheth- 
er the  transferee  is  a  holder  in  due  course,  the  negotiation  takes  ef- 
fect as  of  the  time  when  the  indorsement  is  actually  made.  Such  in- 
dorsement never  having 'been  made,  plaintiff  cannot  be  deemed  to  be 
a  holder  in  due  course,  as  defined  by  sections  2,  60,  61,  91,  and  98  of 
the  negotiable  instruments  law.  The  plaintiff,  therefore,  failed  to  prove 
that  it  was  the  holder  of  the  note  in  suit  and  took  it  in  good  faith 
before  maturity,  and  did  not  bring  itself  within  the  exception  stated 
in  Halsey  v.  Jewett  Dramatic  Co.,  supra,  so  as  to  relieve  it  from  prov- 
ing that  its  transferror  or  assignor,  the  New  Jersey  corporation,  held 
a  certificate  permitting  it  to  do  business  in  this  state. 

The  omission  to  make  such  proof  being  in  our  judgment  fatal,  the 
judgment  was  erroneous,  and  must  be  reversed,  and  a  new  trial  or- 
deredy  with  costs  to  appellant  to  abide  the  event    All  concur. 
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SEARLE  y.  HALSTEAD  &  00. 
(Supreme  Court,  Appellate  DlyiBion,  First  D^artment    March  5,  1909.) 

PLEADrNO  (§  345*)— MonON9— JUDOlfENT  ON  Fleadinos. 

A  complaint  alleged  that  prior  to  May  5,  1903,  plaintiff  was  engaged  In 
the  sale  of  lard,  and  had  originated  and  applied  the  name  of  "Verlflne*'  to 
yarlons  brands  of  lard  products,  and  the  use  of  that  brand  was  part  of  a 
consideration  for  an  alleged  written  contract  between  the  parties,  dated 
on  the  aboye  date,  by  which  defendants  engaged  plaintiff  to  sell  lard  un- 
der the  following  conditions:  Defendants  were  to  famish  the  brand  **Verl- 
fine'*  for  compound  lard,  for  pure  lard  for  shortening,  to  be  sold  to  the 
consuming  trade  and  to  Jobbers  to  whom  they  did  not  then  sell,  and  they 
were  to  be  at  liberty  to  furnish  this  brand  to  Jobbers  to  whom  they  were 
then  selling  If  they  called  for  It,  such  sales  to  be  subject  to  a  commission 
of  one-eighth  of  one  cent  per  pound  for  plaintiff,  the  agreement  to  be  bind- 
ing for  at  least  three  years.  It  alleged  that  defendants  had  since  the 
date  of  the  contract  sold  large  quantities  branded  with  the  name  "Verl- 
fine*'  to  Jobbers  to  whom  they  were  then  selling,  and  who  called  for  that 
brand,  for  which  they  had  neyer  accounted,  and  on  which  they  had  paid 
no  commission ;  that  they  had  also  sold  large  quantities  to  many  custom- 
ers ;  that  on  each  sale  plaintiff  was  entitled  by  the  contract  to  a  commis- 
sion-of  one-eighth  of  one  cent  per  pound,  amounting  to  $30,000;  that  the 
contract  was  terminated  on  or  about  December  15,  1907 ;  that  subsequently 
plaintiff  demanded  of  defendants  his  commissions  or  brokerage  on  the  sale 
of  lard  branded  "Verlflne,"  but  defendants  failed  and  neglected  to  pay  him, 
etc  Held,  that  the  complaint  specifically  alleged  sales  and  commissions 
due  during  the  life  of  the  contract,  and  limited  recoyery  thereto,  and  it 
was  error  to  grant  a  motion  for  Judgment  on  the  pleadings  under  Code 
Cly.  Proc.  S  547,  amended  by  Laws  1908,  p.  462,  c.  166,  on  the  ground  that 
the  complaint  did  not  state  facts  constituting  a  cause  of  action,  in  that 
for  aught  that  appeared  the  sales  may  haye  been  made  after  the  right  to 
conunlsslons  expired. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  (  345.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clifford  N.  Searle  against  Halstead  &  Co.  From  an  or- 
der granting  a  motion  for  judgment  on  the  pleadings,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Philip  B.  Adams,  for  appellant. 

Baldwin,  Wadhams,  Bacon  &  Fisher  (William  D.  Wadhams,  of 
counsel,  and  Frederick  S.  Fisher,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  defendant  moved  at  Special  Term  for  judgment 
on  the  pleadings  under  section  647  of  the  Code  of  Civil  Procedure, 
amended  by  Laws  1908,  p.  462,  c.  166.  The  complaint  alleges  that 
prior  to  May  5,  1903,  the  plaintiff  had  been  engaged  in  the  sale  of 
various  brands  of  lard  for  many  years,  and  had  originated  and  created 
the  name  of  "Verifine,"  to  be  applied  to  various  lard  products,  and 
that  part  of  the  consideration  for  the  contract  set  up  in  the  complaint 
was  the  use  by  the  defendant  of  that  brand.  Said  contract  was  in 
writing,  dated  May  6,  1903,  between  the  plaintiff  and  the  defendant. 
The  defendant  wrote : 

•For  other  oaMi  mo  same  topic  A  8  ntjmbbb  In  Dec.  A  Am.  Dlgi.  1907  to  date,  ft  Rop'r  Indoxes 
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''We  hereby  engage  you  to  sell  lard  for  us  under  the  following  conditions: 
We  will  furnish  the  brand  *Verlflne^  for  compound  lard,  for  pure  lard  for 
shortening,  to  be  sold  to  the  consuming  trade  and  to  Jobbers  to  whom  we  do 
not  now  sell.  We  are  to  be  at  liberty  to  furnish  this  brand  to  Jobbers  to 
whom  we  are  now  selling,  if  they  call  for  It;  such  sales  to  be  subject  to  a 
commission  of  ^^  per  lb.  for  you.*' 

Then  follow  provisions  as  to  commissions  upon  sales  to  be  made  by 
the  plaintiff,  not  here  in  issue,  and  the  writing  proceeded : 
'This  agreement  to  be  binding  for  a  term  of  at  least  three  years." 

The  complaint  alleges  that  the  defendant  has  since  the  5th  day  of 
May,  1903,  sold  millions  of  pounds  of  lard  branded  with  the  name 
"Verifine"  to  jobbers  to  whom  they  were  then  selling,  and  who  called 
for  said  lard  branded  with  the  name  "Verifine"  for  which  they  have 
never  accounted  to  the  plaintiff,  and  for  which  they  have  never  paid 
the  plaintiff  any  commission  whatever,  and  that  they  have  sold  this 
lard  so  branded  with  the  name  **Verifine"  to  a  great  many  customers 
(naming  some  of  them),  and  that  the  sales  to  these  various  customers 
exceeded  millions  of  pounds  of  lard  branded  with  the  aforesaid  name 
of  ''Verifine,''  and  that  on  each  and  every  said  sale  the  plaintiff  in  and 
by  virtue  of  the  terms  of  said  coiltract  was  entitled  to  a  commission 
of  one-eighth  of  one  cent  per  pound  cm  each  sale,  and  upon  informa- 
tion and  belief  that  said  commission  on  said  sales  would  amount  to 
upward  of  $30,000 ;  that  the  contract  was  terminated  on  or  about  the 
15th  day  of  December,  1907;  that  on  or  about  the  15th  day  of  Jan- 
uary, 1908,  the  plaintiff  demanded  that  the  defendant  account  and  pay 
to  him  his  commissions  or  brokerage  on  the  sale  of  lard  branded 
"Verifine"  and  mentioned  above,  but  that  the  defendant  has  failed 
and  neglected  to  account  to  him  for  any  of  said  commissions  and  that 
no  part  thereof  has  been  paid ;  that,  by  reason  of  the  foregoing  facts, 
the  defendant  became  indebted  to  the  plaintiff  in  the  sum  of  $30,000, 
for  which  he  asked  judgment.  Reading  the  contract  and  the  allega- 
tions of  the  complaint  together,  the  plaintiff  sues  for  Commissions 
alleged  to  be  due  him  in  and  by  virtue  of  the  terms  of  the  contract 
for  sales  made  between  the  5th  day  of  May,  1903,  and  the  15th  day  of 
December,  1907,  when  the  contract  terminated.  The  defendant  an- 
swered, setting  up  a  counterclaim  and  the  plaintiff  replied  thereto,  and 
thereafter  defendant  made  this  motion  for  judgment  on  the  plead- 
ings dismissing  the  complaint  upon  the  ground  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which  was  grant- 
ed ;  the  memorandum  of  the  Special  Term  stating : 

"For  aught  that  appears,  the  sales  referred  to  in  the  complaint  may  have 
been  made  after  the  right  to  commissions  had  expired." 

We  do  not  agree  with  that  view  of  the  complaint,  but  think  that  it 
specifically  alleges  sales  and  commissions  due  thereon  during  the  life 
of  the  contract,  and  the  recovery  sought  is  limited  thereto. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  denied,  with 
$10  costs.    All  concur. 
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KILLIXGER  V.  CLEMENT,  State  Oom'r  of  Excise,  et  al, 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1909.) 

iNTOXICATIfTO   LIQUORS   (§   31*) — LOCAL  OpTIOW— CONSTBUOTION   OF   STATUTES. 

Laws  1908,  p.  1062,  c.  458,  authorized  the  electors  of  a  town  to  vote  at 
a  special  town  meeting  whether  liquor  should  be  sold  in  a  particular 
hamlet  embraced  within  the  town.  The  vote  was  to  take  effect  at  once, 
but  not  to  affect  the  issuance  of  liquor  tax  certificates  in  the  portion 
of  the  town  not  Included  in  the  hamlet,  and  was  to  remain  in  full  force, 
and  until  the  second  regular  submission  of  such  question  to  the  electors  of 
the  town.  Except  as  prescribed  the  liquor  traffic  in  the  hamlet  was  to  be 
subject  to  the  provisions  of  the  liquor  tax  law  (Laws  1896,  p.  45,  c.  112), 
wliich  makes  the  town  the  unit,  even  though  it  may  contain  one  or  more 
Incorporated  villages,  the  electors  thereof  to  determine  whether  liquor 
shall  be  sold  and  the  vote  to  determine  the  question  for  the  entire  town. 
Held,  that  the  law  of  1903  permitted  a  temporary  deviation  from  the 
general  law  as  to  the  area  to  be  affected  for  a  definite  period  if  the 
electors  of  the  town  so  determined,  there  being  no  provision  for  any 
other  election  except  in  accordance  with  the  liquor  tax  law,  and  the 
separation  of  the  hamlet  from  the  rest  of  the  town  was  not  Intended  to 
be  permanent  so  that  local  option  questions  should  be  submitted  especial- 
ly for  the  hamlet  at  future  town  meetings. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  S  31.*] 

Appeal  from  Equity  Term,  Niagara  County. 

Action  by  Benjamin  Killinger  against  Maynard  N.  Clement,  State 
Commissioner  of  Excise,  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.     Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Daniel  A.  Reed,  for  appellants. 
Augustus  Thibaudeau,  for  respondent. 

SPRING,  J.  The  plaintiff  is  a  resident  and  proprietor  of  a  hotel 
in  the  unincorporated  village  of  Olcott,  in  the  town  of  Newfane,  Nia- 
gara county.  He  has  commenced  this  action  in  equity  to  compel  the 
issuance  to  him  of  a  liquor  tax  certificate  in  order  that  he  may  con- 
tinue the  traffic  of  liquors  in  said  hotel.  An  act  was  passed  by  the 
state  Legislature  (chapter  458,  p.  1062,  Laws  1903),  which,  as  its 
title  reads,  was  "to  authorize  the  electors  of  the  town  of  Newfane, 
Niagara  county,  to  vote  upon  the  local  option  questions  specified  in 
section  sixteen  of  the  liquor  tax  law  as  restricted  to  the  limits  of  the 
hamlet  commonly  known  as  Olcott  situate  in  said  town."  By  its  pro- 
visions the  State  Commissioner  of  Excise  was  directed  "to  establish 
a  limit  or  boundary  line"  of  said  hamlet  of  Olcott  "in  the  manner  pro- 
vided in  subdivision  7  of  section  11  of  the  liquor  tax  law."  The  act 
further  provided  for  the  submission  at  a  special  town  meeting  of  the 
local  option  questions  "to  the  qualified  electors  of  the  town  of  New- 
fane" for  the  purpose  of  determining  whether  the  traffic  in  liquors 
should  be  earned  on  in  said  hamlet.  The  calling  of  the  said  town 
meeting,  the  giving  of  the  notice,  and  the  effect  of  the  vote  are  pre- 
scribed in  the  act.    It  then  proceeds : 

•For  oUier  case*  see  same  topic  &  S  number  in  Deo.  ft  Am.  Digs.  1907  to  date*  ft  Rep'r  Indexes 
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"Such  vote  shall  take  effect  immediately,  but  shall  neither  authorize  nor 
preclude  the  issuance  of  liquor  tax  certificates  for  the  traffic  in  liquors  in 
said  town  of  Newfane  not  Included  within  the  limits  of  said  hamlet,  but  shall 
remain  in  full  force  and  effect,  without  regard  to  the  result  of  the  vote  upon 
the  local  option  questions  submitted  at  the  next  biennial  town  meeting  in 
said  town,  and  until  the  second  regular  submission  of  such  questions  to  the 
electors  of  said  town  shall  be  had  and  the  result  thereof  take  effect  The 
traffic  in  liquors  in  said  hamlet,  except  as  prescribed  in  this  act,  is  subject 
to  all  the  provisions  of  the  liquor  tax  law." 

The  act  took  effect  immediately,  the  boundaries  were  defined,  the 
special  meeting  was  had  within  30  days,  resulting  in  favor  of  the  traf- 
fic of  liquor  in  Olcott,  and  later  a  liquor  tax  certificate  was  issued  to 
the  plaintiff.  The  "next  biennial  town  meeting  in  said  town"  at  which 
the  local  option  questions  were  submitted  to  the  electors  was  held  in 
November,  1905,  and  "the  second  regular  submission"  of  such  ques- 
tions was  had  in  November,  1907,  and  the  vote  was  in  the  negative, 
and  the  result  became  effective  on  May  1st  following. 

It  is  the  claim  of  the  plaintiff  that,  when  the  boundaries  of  Olcott 
became  established,  there  was  a  permanent  separation  from  the  rest 
of  the  town,  in  that  the  vote  on  the  liquor  tax  questions  must  be  sub- 
mitted to  the  electors  specifically  for  that  hamlet,  the  same  as  on  the 
special  election  directed  by  the  act.  The  appellants  contend  that  the 
negative  vote  at  the  biennial  election  in  1907  included  the  hamlet  of 
Olcott  with  the  balance  of  the  town.  The  special  act  must  be  con- 
strued in  harmony. with  the  liquor  tax  law  (chapter  112,  p.  45,  Laws 
1896,  and  many  times  amended).  By  that  act  the  town  is  the  unit, 
even  though  it  may  contain  one  or  more  incorporated  villages.  In 
order  to  obtain  the  correct  enumeration  of  the  inhabitants  of  an  in- 
corporated village,  if  not  shown  by  the  state  or  federal  census,  the 
State  Commissioner  of  Excise  may  cause  such  enumeration  to  be  taken. 
Likewise  he  may  cause  such  enumeration  to  be  taken  "of  the  inhab- 
itants of  any  hamlet  or  unincorporated  village  after  having  first  estab- 
lished" its  boundaries,  and,  when  established,  "the  boundary  line  shall 
not  be  changed"  for  five  years.  Liquor  Tax  Law  (Laws  1897,  p.  213, 
c.  312)  §  11,  subd.  7.  The  object  of  this  enumeration  is  to  enable 
the  commissioner  to  fix  the  rate  for  the  certificate  permitting  the 
holder  to  engage  in  the  liquor  traffic.  The  electors  of  the  town  still 
determine  whether  liquor  shall  be  sold  and  the  vote. determines  the 
liquor  questions  alike  for  the  entire  town.  The  liquor  traffic  is  not 
permitted  in  one  village  and  excluded  from  another  in  the  same  town. 
In  the  present  act  the  submission  of  the  questions  at' the  special  town 
meeting  conforming  to  the  general  law  was  to  the  electors  of  the  town, 
but  departed  from  that  law  in  that  the  result  was  confined  to  Olcott. 
There  are  apparent  reasons  for  this  course.  Olcott  is  a  simuner  re- 
sort extensively  patronized,  and  the  act  became  operative  early  in 
May,  and  the  people  of  Olcott  wished  to  reap  the  benefit  during  the 
ensuing  summer  season  if  the  vote  should  be  favorable  to  the  liquor 
traffic.  The  liquor  tax  law  requires  a  petition  signed  by  10  per  centum 
of  the  electors  of  the  town  to  be  filed  with  the  town  clerk  not  less 
than  20  days  before  the  town  meeting  requesting  the  submission  of 
the  questions  to  the  electors.  That  requirement  was  explicitly  waived 
in  the  act    The  object  of  the  act  was  to  obtain  a  spftedy  submission 
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to  the  electors  of  the  town,  anil  then  the  vote  was  to  affect  only  this 
hamlet.  There  is  no  provision  in  the  act  for  anv  other  election,  except 
in  accordance  with  the  plan  of  the  liquor  tax  law.  Limitation  is  ex- 
plicitly put  upon  the  effect  of  the  first  vote.  It  "shall  remain  in  full 
force  and  effect  *  *  *  until  the  second  regular  submission  of  such 
questions  to  the  electors  of  said  town  shall  be  held,  and  the  result 
thereof  take  effect/'  There  is  nothing  in  the  act  requiring  that  sub- 
mission to  be  especially  for  the  hamlet  of  Olcott.  On  the  other  hand, 
it  is  the  "regular  submission"  in  pursuance  of  the  liquor  tax  law.  In 
other  words,  the  Legislature  by  this  special  act  permitted  a  temporary 
deviation  from  the  general  law.  The  vote  at  the  special  election  was 
to  be  operative  until  the  electors  of  the  town  voted  on  the  subject  at 
its  second  regular  submission.  That  might  be  several  years.  In  any 
event,  the  second  biennial  election  could  not  be  had  earlier  than  No- 
vember, 1905,  and  that  vote  would  become  effective  in  May  following. 
There  does  not  seem  to  have  been  any  submission  of  these  questions 
at  the  biennial  election  in  November,  1903.  There  was,  however, 
in  1905,  and  the  second  regular  submission  was  in  1907.  If  the  req- 
uisite petition  of  the  electors  requesting  the  submission  had  not  been 
filed,  the  plaintiff  would  have  been  secure  in  the  traffic  for  another 
two  years  at  least. 

It  does  not  seem  reasonable  that  the  Legislature  intended  this  sepa- 
ration of  Olcott  from  the  balance  of  the  town  to  be  permanent.  We 
would  expect  to  find  so  radical  departure  from  the  general  law  dis- 
tinctly expressed  in  the  special  act.  So  far  as  appears,  it  was  in- 
tended for  a  definite  period,  if  the  electors  of  the  town  so  determined. 
There  is  no  plan  outlined  for  the  submission  of  these  questions  special- 
ly for  Olcott  at  future  town  meetings,  and  no  provision  for  petition 
or  notice,  although  if  the  scheme  of  the  general  law  is  to  be  adopted, 
there  should  be  a  separate  petition  and  a  separate  notice  relating  to 
Olcott.  There  is  no  provision  that  the  features  of  that  law  pertain- 
ing to  these  preliminaries  are  to  be  adopted  so  far  as  pertinent.  On 
the  other  hand,  the  effect  of  the  first  vote  is  distinctly  limited  "until 
the  second  regular  submission"  to  the  electors.  That  submission  per- 
tains to  the  vote  which  is  to  affect  the  whole  town.  The  "regular  sub- 
mission" is  not  in  pursuance  of  the  special  act,  and  would  not  enable 
Olcott  to  be  set  apart  from  other  hamlets  or  parts  of  the  town,  and 
yet,  when  that  submission  becomes  operative,  it  ends  the  effect  of  the 
vote  under  the  special  act. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  event. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event.   All  concur. 
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CITY  OF  NEW  YORK  T.  TULTON  ST.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

Taxation  (S  163*) — Strbxt  Railboads— Gboss  Eabnings  Tax. 

Under  Laws  1884,  p.  309,  c.  252,  and  Railroad  Law  (Laws  1890,  p. 
1111,  c.  565)  f  95,  requiring  every  corporation  constructing  or  operating  a 
railroad  to  pay  a  specified  percentage  of  its  gross  earnings,  a  street  rail- 
road company  which  assumed  the  obligations  of  a  company  acquiring  a 
franchise  stipulating  for  the  payment  of  a  specified  percentage  of  its 
gross  receipts  in  addition  to  the  percentage  payable  under  the  Laws  of 
1884,  and  providing  that,  in  computing  any  percentages,  the  amount 
shall  be  computed  on  fares  received  from  passengers  who  shall  ride  on 
any  part  of  the  route  described,  etc.,  must  pay  on  its  receipts  derived 
from  the  operation,  under  trackage  agreements,  of  tracks  built  and  owned 
by  other  companies. 

[Ed.  Nota — For  other  cases,  see  Taxation,  Dec.  Dig.  |  153.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Fulton  Street  Railroad 
Company.  From  a  judgment  (59  Misc.  Rep.  630,  112  N.  Y.  Supp. 
494)  in  favor  of  defendant,  plaintiff  appeals.    Reversed  and  rendered. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Terence  Farley,  for  appellant. 
Joseph  P.  Cotton,  Jr.,  for  respondent 

INGRAHAM,  J.  The  defendant  was  incorporated  under  chapter 
252,  p.  309,  Laws  1884.    By  section  8  of  that  act  it  is  provided  that: 

"EJvery  corporation  incorporated  under,  or  constmcting  or  operating  a  rail- 
road constructed  or  extended  under  the  provisions  of  this  act  «  «  *  shall 
*  *  *  after  the  expiration  of  said  five  years  make  a  like  annual  payment 
into  the  treasury  of  said  respective  cities,  for  the  credit  of  said  sinking  fund, 
of  five  per  cent,  instead  of  three  per  cent  of  said  gross  receipts." 

By  section  1,  c.  642,  p.  919,  Laws  1886,  it  was  provided  that  the 
right,  franchise,  and  privil^e  of  using  a  street  in  an  incorporated  city 
should  be  sold  at  public  auction  to  the  bidder  who  wotdd  agree  to 
give  the  largest  percentage  per  annum  of  the  gross  receipts  of  said 
company  or  corporation  with  adequate  security.  After  that  act  took 
effect,  the  North  &  East  River  Railroad  Company  applied  to  the  com- 
mon council  of  the  city  of  New  York  for  permission  to  construct, 
maintain,  operate,  and  use  a  street  surface  railroad  from  Fulton  street 
at  the  East  river,  through  Fulton  street,  with  double  tracks  to  Broad- 
way, across  Broadway  and  through  Fulton  street,  with  double  tracks 
to  West  street;,  thence  along  West  street,  to  Cortlandt  Ferry,  also 
running  along  West  street  to  Chambers  Street  Ferry.  Acting  on  this 
application,  the  common  council  passed  a  resolution  which  provided 
that  the  right  and  franchise  so  applied  for  should  be  sold  at  public 
auction  to  the  bidder  who  would  agree  to  give  the  largest  percentage 
per  annum  of  its  gross  receipts.  Pursuant  to  this  resolution,  the  fran- 
chise was  on  May  31,  1887,  sold  at  public  auction,  and  was  bought  in 
by  the  North  &  East  River  Railroad  Company,  that  company  agree- 

*For  other  cases  see  same  topic  &  {  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ing  to  pay  to  the  plaintiff  35  per  cent,  of  the  gross  receipts  in  addition 
to  the  percentages  payable  under  chapter  252,  p.  309,  Laws  1884,  that 
percentage  being  3  per  cent,  for  the  first  five  years  and  5  per  cent. 
for  the  subsequent  years ;  and  on  June  22,  1887,  an  agreement  under 
this  resolution  of  the  common  council  and  the  sale  in  pursuance  there- 
of was  executed  by  the  corporation  and  by  the  city,  and  thereupon 
a  permit  was  issued  by  the  city  to  open  Fulton  street  between  West 
and  South  streets  for  the  purpose  of  building  a  double-track  railroad. 
At  the  time  this  permit  was  granted,  there  was  in  some  portion  of 
Fulton  street  St  single  track  and  a  double  track  in  West  street  over 
the  route  granted  to  the  North  &  East  River  Railroad  Company 
operated  by  other  railroad  companies.  After  this  franchise  had  been 
granted,  and  between  1887  and  1890,  the  North  &  East  River  Rail- 
road Company  constructed  a  street  surface  railroad  in  Pulton  and  West 
streets.  It  constructed  a  single  track  in  the  portion  of  the  street  in 
which  a  single  track  had  before  existed,  and  changed  the  tracks  of 
the  existing  roads  so  as  to  allow  room  for  a  double  track  in  the  street, 
and  upon  these  two  tracks  since  that  time  it  and  its  successors  have 
operated  the  railroad,  using  the  tracks  of  the  other  roads  in  the  street. 
C5n  October  18,  1895,  when  it  transferred  its  railroad  and  franchise 
to  the  defendant,  the  learned  trial  court  held  that  it  was  the  inten- 
tion of  the  statute  that  percentages  should  be  paid  only  upon  a  track 
that  the  railroad  obtaining  the  franchise  built  under  the  law,  and, 
where  a  franchise  was  in  operation  upon  a  track  built  by  another 
xoad,  there  is  no  obligation  to  pay  the  percentage;  and  from  that  de- 
termination the  city  appeals. 

On  May  1,  1891,  the  revised  railroad  law  (Laws  1890,  p.  1082,  c. 
565),  went  into  effect.  It  repeals  chapter  252,  p.  309,  Laws  1884, 
and  chapter  642,  p.  919,  Laws  1886,  but  it  was  provided  that  a  re- 
peal of  a  law  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  penalty,  forfeiture,  or  punishment  in- 
curred prior  to  May  1,  1891,  under  or  by  virtue  of  any  law  so  re- 
X)ealed,  but  the  same  could  be  asserted,  enforced,  prosecuted,  or  in- 
flicted as  fully  and  as  to  the  same  extent  as  if  such  law  had  not  been 
repealed.  The  North  &  East  River  Railroad  Company  in  1895  pe- 
titioned for  a  release  and  compromise  of  the  agreement  made  on  June 
2,  1887,  providing  for  the  payment  of  36  per  cent,  of  its  gross  earn- 
ings in  addition  to  the  percentages  required  to  be  paid  by  chapter  252, 
p.  309,  Laws  1884,  and  in  accordance  with  that  petition  on  June  25, 
1895,  an  agreement  was  made  between  the  sinking  fund  commis- 
sioners and  the  North  &  East  River  Railroad  Company,  whereby,  in 
consideration  of  the  sum  of  $6,000,  all  arrears  of  taxes  or  percentages 
were  released  and  discharged,  and  the  obligation  of  the  railroad  com- 
pany under  the  agreement  of  June  2,  1887,  was  compromised  and  re- 
leased to  the  extent  that  the  percentages  therein  provided  to  be  paid 
should  be  fixed  and  adjusted  for  the  future  at  the  sum  of  one-eighth 
of  1  per  cent,  per  annum  upon  the  gross  receipts  of  the  North  &  East 
River  Railroad  Company,  in  addition  to  the  5  per  cent,  required  under 
chapter  252,  p.  309,  Laws  1884,  the  agreement  providing  that  the  said 
sum  of  one-eighth  of  1  per  cent,  upon  the  gross  receipts  of  the  said 
railway  company  to  be  the  sum  which  the  railroad  company  should 
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pay  to  the  plaintiff  for  the  right  to  use  the  said  franchise  and  operate 
the  said  railroad  in  the  future,  instead  of  the  sum  of  35  per  cent.,  as 
prov^'ded  in  said  agreement,  and,  on  the  transfer  of  the  railway  to 
the  defendant,  a  corporation  organized  under  section  3  of  the  stock 
corporation  law  (Laws  1892,  p.  1825,  c.  688),  the  defendant  became 
subject  to  all  the  provisions,  duties,  and  liabilities  imposed  by  law  on 
the  corporation,  the  North  &  East  River  Railroad  Company.  The  court 
found  that  from  1903  to  1905,  inclusive,  the  years  for  which  this  lia- 
bility was  sought  to  be  enforced,  the  defendant  operated  a  line  of 
cars  through  Fulton  street  from  Burlingam  Slip  through  South  street 
into  Fulton  street,  and  then  through  Fulton  to  West  street  into  Bar- 
clay street  and  the  Cortlandt  Street  Perries  over  the  lines  constructed. 
I  think  it  clear  that,  under  the  agreement  with  the  city  of  New  York 
under  which  this  franchise  was  acquired,  it  was  obliged  to  pay  5  per 
cent,  of  the  gross  receipts  from  the  exercise  of  the  franchise  granted. 
In  addition  to  the  obligation  under  the  act  of  1884,  it  was  required  to 
pay  the  amount  bid  at  the  public  sale  as  modified  by  the  agreement 
with  the  city.  The  obligation  to  pay  is  imposed  by  chapter  252,  p. 
309,  Laws  1884,  and  its  agreement  with  the  city  under  which  it  ac- 
quired its  franchise.  By  the  resolution  granting  the  consent,  it  is  first 
provided  that  the  provisions  of  chapter  252,  p.  309,  Laws  1884,  perti- 
nent thereto,  shall  be  complied  with,  and  the  franchise  was  to  be  sold 
at  public  auction  to  a  bidder  which  should  be  an  incorporated  rail- 
road company  which  would  agree  to  give  the  largest  percentage  per 
annum  on  its  gross  receipts.  The  seventh  clause  of  this  resolution 
provides  that: 

"In  computing  any  percentages  upon  gross  receipts  that  may  hereafter  be- 
come payable,  the  amouDt  thereof  shall  be  computed  upon  a  fare  of  five 
cents  as  having  been  received  as  part  of  the  gross  receipts  from  every  pas- 
senger who  shall  ride  ui)on  any  part  of  the  route  hereinabove  described,  and 
irrespective  of  the  fact  whether  such  passenger  enters  or  leaves  the  car  at 
any  point  upon  the  said  route." 

And  by  section  8,  c.  252,  p.  312,  Laws  1884,  it  is  provided  that  every 
corporation  constructing  or  operating  a  railroad  under  the  provisions 
of  the  act  shall  pay  into  the  treasury  of  the  said  respective  cities  in 
which  its  road  is  located  to  the  credit  of  the  sinking  fund  thereof  5 
per  cent,  of  its  gross  receipts.  It  was  under,  the  provision  of  this  act 
that  the  corporation  received  a  franchise  to  run  its  cars  in  these  streets. 
The  right  to  build  the  road  or  construct  the  tracks  was  preliminary  to 
the  right  to  occupy  the  street  for  the  purpose  of  the  franchise;  ^nd 
the  Legislature  had  provided  that,  as  a  compensation  for  the  use  of 
the  streets  of  the  city,  the  corporation  should  pay  this  percentage.  It 
seems  to  me  to  be  immaterial  whether  the  defendant  exercised  its 
franchise  on  tracks  which  it  built  or  on  tracks  of  existing  roads  in 
the  streets  the  right  to  use  which  it  had  acquired.  The  essential  part 
of  the  grant  was  a  franchise  to  use  these  streets,  not  to  build  the  tracks, 
but  to  operate,  conduct,  and  maintain  a  railroad,  and  it  exercised  that 
franchise  just  as  much  by  using  the  tracks  of  other  railroads  in  the 
streets  as  by  using  tracks  that  it  had  constructed.  It  did  not  acquire 
from  the  other  roads  under  the  trackage  agreement  or  other  arrange- 
ment a  franchise  to  use  the  street,  but  acquired  that  right  directly 
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from  the  people  of  the  state  who  had  imposed  upon  it  an  obligation 
to  pay  to  the  city  a  certain  percentage  of  its  gross  earnings  as  a  con- 
dition of  the  use  of  the  franchise  granted. 

The  court  below  seems  to  have  relied  upon  the  case  of  Ingersoll  v. 
Nassau  Electric  R.  Co.,  157  N.  Y.  453,  52  N.  E.  546,  43  L.  R.  A.  236 ; 
but  it  certainly  was  not  decided  in  that  case  that  a  franchise  granted 
and  accepted  by  a  railroad  company  to  run  its  cars  through  a  particu- 
lar street  upon  paying  compensation  for  the  use  of  the  street  was  not 
required  to  pay  because  of  the  fact  that  it  had  also  acquired  the  right 
to  use  the  tracks  of  another  railroad  in  the  street  so  as  to  avoid  the 
necessity  of  laying  additional  tracks  of  its  own.  The  real  question 
discussed  and  decided  in  that  case  was  whether  a  right  to  use  the 
tracks  of  one  corporation  acquired  by  another  had  to  be  consented  to 
by  the  abutting  owners  before  such  right  could  be  effective,  and  it  was 
assumed  in  that  the  franchise  to  operate  the  road  must  first  be  obtain- 
ed from  the  state  before  a  corporation  by  a  contract  with  another 
railroad  obtained  a  right  to  use  a  particular  street.  It  is  said  in  the 
opinion : 

"By  the  general  railroad  law,  In  order  to  acquire  the  right  to  construct, 
extend,  or  operate  a  railroad  upon  a  public  street,  there  must  be  obtained, 
first,  consent  of  the  municipal  authorities;  second,  consent  of  a  majority  In 
interest  of  the  abutting  owners,  or.  If  that  canpot  be  had,  the  consent  of  the 
Appellate  Division.  When  these  consents  have  been  obtained  and  the  rail- 
road corporation  obtaining  them  has  In  all  other  respects  compiled  with  the 
commands  of  the  general  railroad  law,  It  acquires  what  Is  known  as  a 
franchise,  and  one  of  the  Important  features  of  that  franchise  consists  In  the 
right  to  contract  with  another  corporation  for  the  use  of  Its  tracks,  which 
right  becomes  a  part  of  the  franchise." 

It  may  be  that  under  section  102  of  the  railroad  law,  after  a  fran- 
chise is  grarited,  before  it  could  be  operated  where  there  were  tracks 
of  another  street  surface  railroad  in  a  street  which  was  a  part  of  its 
route,  it  would  have  to  obtain  the  consent  of  the  other  corporation; 
but  there  is  nothing  in  this  provision  to  indicate  that  the  consent  of 
the  other  railroad  itself  granted  a  franchise.  There  is  nothing  in  sec- 
tion 95  of  the  general  railroad  law  which  can  be  construed  in  relieving 
the  defendant  from  this  obligation.    • 

I  think,  therefore,  that  the  judgment  must  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  for  the  amount  claimed,  with  costs  in 
this  court  and  in  the  court  below.    All  concur. 


UNGRICna   v.    UNGRICH   et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    fifarch  5,  1909.) 

1.  Tbusts  (S  230*) — ^Management  or  Tbust  EIstaie— Pubchasb  bt  Tbustee— 
Validity— Estoppel  to  Deny. 

WhUe  a  trustee  cannot  deal  to  his  personal  advantage  with  the  trust 
estate,  yet  a  cestui  que  trust  cannot  allege  an  act  on  the  part  of  his 
trustee  to  be  a  breach  of  trust  which  has  been  done  under  his  sanction, 
procurement,  or  concurrence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec.  Dig.  S  230.*] 

*f9r  otii«r  OMM  >«•  same  topio  ft  |  svumbbr  in  Dec.  ft  Am.  Disi.  1907  to  date,  ft  Rep'r  Indezet 
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2.  Trusts  (8  231*)— Makagembnt  of  Tbxjst  Estate— Pubohasb  by  Tbustib— 

Validity. 

Where  a  cestui  que  trust  assented  to  a  purchase  by  the  trustee  of  the 
trust  estate,  and  the  evidence  showed  that  the  price  paid  by  the  trustee 
was  adequate,  and  there  was  nothing  to  show  representations  as  to  rents 
produced  by  the  property  or  of  anything  in  connection  with  the  property 
except  its  value,  and  the  cestui  que  trust  had  (knowledge  of  the  value  of 
buildings  and  building  sites,  and  he  understood  the  effect  of  the  instru- 
ments executed  by  him  in  the  transfer  to  the  trustee,  the  cestui  que 
trust  could  not  set  aside  the  sale,  though  the  trustee  made  large  profits 
by  his  purchase. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec.  Dig.  S  231.*J 

3.  Tbusts  (§  231*)— Management  of  Tbust  Estate— Pubghase  by  Tbustes— 

Validity. 

Where  a  cestui  que  trust  sanctioned  and  assented  to  a  purchase  by  his 
trustee  of  the  trust  estate,  the  trustee  to  hold  title  was  not  required  to 
show  that  the  cestui  quo  trust  ratified  the  transfer  after  having  been 
Informed  of  the  facts  and  the  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec.  Dig.  S  231.*] 

4.  Tbusts  (8  298*) — ^AccouNTiNG-nJuBiSDicTiON. 

The  proper  forum  to  adjust  a  controversy  as  to  whether  a  testamentary 
trustee  has  properly  managed  some  of  the  personal  estate  in  his  hands  is 
in  the  Surrogate's  Court  on  a  regular  accounting  by  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec.  Dig.  8  298.*] 

Appeal  from  Special  Tefin,  New  York  County. 

Action  by  Martin  L.  Ungrich  against  Henry  Ungrich,  Jr.,  and  an- 
other, individually  and  as  executors  and  trustees  of  Henry  Ungrich, 
deceased.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Edward  W.  S.  Johnston,  for  appellants. 
L.  Laflin  Kellogg,  for  respondent. 

HOUGHTON,  J.  Henry  Ungrich  died,  leaving  a  will  by  which 
he  gave  to  his  executors  and  trustees  all  of  his  property,  which  con- 
sisted largely  of  real  estate,  in  trust,  to  sell  at  their  discretion  and 
convert  into  cash  and  pay  the  one  half  part  to  his  son,  defendant  Hen- 
ry, Jr.,  to  whom  it  was  given  absolutely,  and  to  hold  the  other  half 
for  the  use  of  the  plaintiff  Martin  Louis,  his  only  other  child,  during 
his  life,  and  on  his  death  to  pay  the  principal  to  Henry,  Jr.,  if  living, 
or  his  issue,  or,  in  default,  to  certain  designated  persons.  Until  a 
sale  of  the  real  property  was  made,  one-half  the  net  income  was  to  be 
paid  to  the  plaintiff.  The  son  Henry  and  a  nephew,  the  defendant 
Martin,  were  named  as  executors  and  trustees,  and  they  rendered 
quarterly  statements  to  the  plaintiff  of  the  income  from  the  real  prop- 
erty and  disbursements  connected  therewith,  and  paid  him  one-half 
the  net  rentals  for  something  over  a  year.  Discussion  was  had  be- 
tween the  plaintiff  and  the  defendants  respecting  a  sale  of  all  the  real 
property,  and  resulted  in  a  deed  of  conveyance  from  the  trustees  to 
one  Davenport  for  an  expressed  consideration  of  $157,000,  who  gave 
back  purchase-money  mortgages  on  the  various  parcels  aggregating 

*For  other  caBes  see  same  topic  &  S  nuaiber  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  R«p*r  IndexM 

Digitized  by ' 


/Google 


Sup.  Ct)  UNGRICH  V.  UNGRICH.  416 

$78,500,  being  one-half  the  purchase  price  with  interest  at  4  per  cent., 
and  immediately  executed  a  conveyance  subject  to  these  mortgages 
to  the  defendant  Henry.  The  purpose  of  the  transfer  to  Davenport 
was  to  get  title  in  Henry,  who  had  agreed  to  purchase  at  the  amount 
specified.  A  settlement  as  to  the  personal  property  was  arranged  at 
the  same  time  or  shortly  thereafter,  and  for  four  years  the  plaintiff 
accepted  the  interest  from  the  mortgages  without  complaint.  Mean- 
time Henry,  after  making  certain  improvements,  had  sold  some  of  the 
parcels  at  a  loss,  and  one,  known  as  the  Lenox  avenue  property,  at 
a  very  large  profit,  so  that  in  the  aggregate  he  received  upwards  of 
$100,000  more  than  he  paid  for  the  property.  Upon  learning  of  this 
outcome  of  the  transaction,  the  plaintiff  brought  this  action  to  declare 
the  conveyance  to  Henry  unlawful,  and  in  contravention  of  his  duty 
as  trustee,  and  to  impose  a  trust  in  favor  of  plaintiff  upon  one-half 
the  profits  obtained  by  him,  and  for  the  removal  of  the  defendants  as 
trustees  and  the  substitution  of  another  in  their  place.  The  trial  re- 
sulted in  a  judgment  to  that  effect,  the  learned  trial  court  finding  that 
the  plaintiff  was  induced  to  agree  to  the  transfer  as  he  did  through  the 
concealment  by  Henry  of  the  true  value  of  the  property  which  he 
found  to  be  much  greater  than  the  consideration  paid,  and  because  of 
solicitation  and  importunity  and  unfair  advantage  taken  by  him  with- 
out knowledge  on  the  part  of  the  plaintiff  as  to  his  rights.  We  are 
of  the  opinion  that  the  findings  are  clearly  against  the  weight  of  evi- 
dence, and  that  the  judgment  must  be  reversed. 

The  testimony  on  the  part  of  the  defendants,  which  the  plaintiff  does 
not  seriously,  if  at  all,  contradict,  discloses  that  very  shortly  after  his 
father's  death,  and  upon  receiving  statements  as  to  rents  from  the  real 
property  and  disbursements  connected  therewith,  the  plaintiff  com- 
plained of  the  uncertainty  of  his  income  and  the  amounts  expended  up- 
on the  property,  and  his  own  letters  asr  early  as  June,  1901,  show  that 
he  was  contemplating  a  sale  of  all  the  real  property,  and  desired  a 
specific  description  so  that  he  might  draw  correct  diagrams  for  the 
use  of  appraisers.  Such  descriptions  were  furnished  him,  and  he 
shortly  wrote  from  the  mountains  where  he  was  spending  his  vaca- 
tion that  he  had  done  nothing  yet  with  respect  to  having  an  appraisal, 
but  there  was  time  enough,  and  he  follows  his  communication  by  let- 
ters in  January,  saying  that  he  wanted  the  defendant  Henry  to  meet 
him  with  respect  to  an  offer  for  all  the  property  of  between  $140,000 
and  $150,000,  with  only  $7,500  cash  paid,  balance  in  mortgage,  which 
he  personally  thought  too  low,  and  for  a  specific  statement  as  to  two 
of  the  parcels  because  some  man  wanted  to  buy  them  as  an  invest- 
ment. The  defendant  Henry  expressed  a  desire  to  buy  one  of  the 
parcels,  and  frequently  said  he  wanted  the  matter  settled  up  either 
by  a  sjJe  to  himself  or  at  auction  or  to  some  third  party.  All  these 
communications  and  conferences  resulted  in  the  plaintiff  and  the  two 
defendants  meeting  in  the  office  of  the  attorney  for  the  estate  in  Feb- 
ruary, 1902,  and  the  plaintiff  announcing  that  because  of  the  uncer- 
tainty as  to  his  income  and  the  expense  incident  to  holding  the  real 
property  he  wanted  it  sold.  The  attorney  informed  them  that  the 
trustees  must  sell  it  at  a  fair  market  price,  and  suggested  that  each 
one  separately  get  an  appraisal,  telling  the  plaintiff  to  get  some  one  to 
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appraise  it  so  that  the  trustees  would  receive  a  proper  amount.  Final- 
ly, according  to  the  testimony  of  the  attorney,  they  all  agreed  that 
he  should  procure  an  appraisal  by  Mr.  Phillip  H.  Smyth,  a  real  estate 
man  familiar  with  values  in  the  locality  of  the  property,  and  who  was 
unknown  to  and  not  connected  with  any  of  the  parties.  This  was 
thereafter  done,  and  he  made  separate  appraisals  which  aggregated 
$152,000.  On  May  9th  following,  all  parties  met  again  in  the  office 
of  the  attorney,  having  the  appraisal  present,  and  discussed  the  price 
and  who  should  buy.  Purchase  by  Henry  was  discussed,  and  the  at- 
torney informed  the  defendants  that  they  could  not  sell  it  to  one  of 
themselves,  and  the  plaintiff  remarked,  in  substance,  that,  if  he  >vas 
satisfied,  he  did  not  see  who  could  object.  The  codefendant  Martin 
Ungrich  said  that  if  the  two  brothers,  the  plaintiff  and  the  defendant 
Henry,  Jr.,  were  satisfied,  he  did  ndt  see  why  he  should  object  to 
Henry  buying,  but  insisted  that  the  price  should  be  $5,000  more  than 
the  appraisal,  making  it  $157,000,  and  that  the  interest  on  the  mort- 
gage should  be  more  than  4  per  cent.,  and  that,  if  Henry  bought  any, 
he  should  buy  all,  and  not  select  the  best,  and  that  personally  he 
thought  the  property  should  be  held.  The  defendant  Henry  insisted 
that,  by  reason  of  the  income  from  the  property,  he  would  not  pay 
more  than  4  per  cent,  on  the  mortgages,  and  that  his  appraisal  was 
less  than  the  price  proposed  to  be  given.  It  was  finally  agreed  that 
for  the  purpose  of  transferring  the  property  to  Henry  a  deed  should 
be  given  by  the  trustees  to  a  clerk  in  the  attorney's  office,  who  should 
give  back  mortgages  bearing  4  per  cent,  distributed  over  the  various 
parcels  for  half  the  amount,  and  a  contract  to  that  effect  on  the  16th 
of  May  was  drawn  up  and  signed  in  duplicate.  After  this  contract 
had  been  read,  the  plaintiff  was  asked  if  it  was  satisfactory  to  him, 
and,  on  his  saying  it  was,  the  attorney  said  he  would  write  on  it  "con- 
tract approved  by  me"  for  plaintiff  to  sign,  and  the  attorney  wrote 
the  words  on  the  one  contract,  and  the  plaintiff  wrote  the  words  on 
the  duplicate,  and  the  plaintiff  signed  them  both.  At  the  same  time 
it  was  agreed  that  the  rents  should  be  figured  to  June  1st.  In  addi- 
tion to  this  approval  of  the  contract,  a  formal  paper  which  the  plain- 
tiff signed  was  drawn,  reciting  that  the  defendant  Henry  proposed  to 
purchase  all  the  real  property  for  the  consideration  of  $157,000,  and 
stating  that  the  sale  to  him  was  made  at  plaintiff's  request  and  with 
his  consent  and  approval  and  full  knowledge,  which  sale  plaintiff  rati- 
fied and  confirmed,  and  this  paper  was  signed  and  acknowledged  by 
plaintiff  on  the  22d  day  of  May,  1902,  on  the  same  day  of  the  giving 
of  the  deed  to  Davenport  and  of  his  conveyances  to  the  defendant 
Henry.  On  the  24th  day  of  April,  1903,  about  one  year  thereafter, 
the  plaintiff  and  his  wife  executed  to  the  defendant  Henry  at  his  re- 
quest, because  title  was  questioned  by  a  proposed  purchaser,  three  sepr 
arate  deeds  of  conveyance  covering  all  the  real  property  in  controversy. 
After  the  22d  of  May,  1902,  when  the  title  sought  to  be  impeached 
was  transferred,  accountings  in  the  Surrogate's  Court  were  had  by  the 
executors,  of  which  the  plaintiff  had  notice,  which  showed  the  sale  of 
the  property,  the  amount  received,  and  the  amount  held  in  trust.  De- 
fendant Henry  made  improvements  on  one  parcel,  and  the  plaintiff 
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brought  action  to  recover  for  services  performed  by  him  in  preparing 
plans  therefor  and  recovered  judgment  which  was  paid. 

Haintiff*s  real  estate  experts  testified  that  in  May,  1902,  the  real 
property  in  question  was  of  greater  value  than  $167,000,  and  that  that 
price  was  inadequate.  From  the  situation  disclosed  by  the  record, 
however,  it  is  manifest  that,  if  the  defendants  had  sold  the  property 
in  good  faith  to  a  third  party  for  that  sum,  they  could  not  have  been 
held  liable  for  not  obtaining  a  greater  amount  or  selling  the  property 
prematurely.  The  subway  was  in  process  of  construction  in  the  city 
of  New  York  at  the  time  of  the  conveyance,  and  how  much  its  opera- 
tion would  increase  the  value  of  property  was  problematical.  Be- 
sides, it  is  apparent  that  the  defendant  obtained  an  extraordinary 
price  because  he  chanced  to  find  a  purchaser  who  particularly  desired 
the  one  piece  of  property.  The  finding  of  the  learned  trial  court  that 
the  price  was  inadequate  is  not  supported  by  the  facts  and  circum- 
stances. 

Of  course,  it  is  true  as  a  bald  proposition  that  a  trustee  cannot  deal 
to  his  personal  advantage  with  the  property  of  his  trust.  It  is  like- 
wise true  that  a  cestui  que  trust  cannot  allege  an  act  upon  the  part 
of  his  trustee  to  be  a  breach  of  trust  which  has  been  done  under  his 
sanction  or  procurement  or  concurrence.  Butterfield  v.  Cowing,  112 
N.  Y.  486,  20  N.  E.  369 ;  Vohnmann  v.  Michel,  186  N.  Y.  420,  78 
N.  E.  156,  113  Am.  St.  Rep,  921.  At  the  time  of  the  transactions  of 
which  the  plaintiflf  complains,  he  was  of  full  age,  an  architect  by 
profession,  employed  at  least  part  of  the  time  by  one  of  the  leading 
architects  of  the  city  of  New  York  in  apparent  good  health,  and  in 
the  possession  of  his  mental  faculties.  While  his  habits  had  been  ir- 
regular to  such  an  extent  that  he  had  given  his  father  much  trouble, 
his  letters  indicate  that  he  had  reformed,  and  in  them  he  takes  occa- 
sion to  upbraid  his  brother,  the  defendant,  for  wrongfully  criticising 
his  conduct,  and  the  testimony  is  explicit  that  he  was  not  under  the 
influence  of  liquor  at  any  of  the  times  when  negotiations  were  had- 
or  the  papers  executed. 

No  misrepresentation  as  to  rents  which  the  property  produced  is 
claimed  to  have  been  made,  or  of  anything  in  connection  with  the 
property  except  its  value.  Being  an  architect,  he  must  have  known 
something  of  building  and  building  sites,  and  in  the  face  of  the  over- 
whelming testimony  and  evidence  contained  in  the  record  it  is  idle 
for  him  to  claim  that  he  did  not  understand  the  effect  of  the  papers 
which  he  was  executing,  and  that  he  did  not  sanction  and  approve  of 
the  transfer  of  the  property  to  his  brother,  who  was  one  of  the  trus- 
tees under  the  will  of  his  father.  It  was  not  necessary  in  view  of 
the  facts  disclosed  for  the  defendants  to  prove  a  ratification  as  though 
all  that  was  done  had  been  done  without  his  knowledge  and  assent 
as  the  learned  trial  court  appears  to  have  assumed.  The  rule  that  to 
fasten  ratification  upon  a  cestui  que  trust  he  mtfst  not  only  have  been 
made  acquainted  with  all  the  facts,  but  apprised  also  of  the  law,  and 
how  such  facts  would  be  dealt  with  by  a  court  of  equity,  has  no  ap- 
plication to  the  situation  presented.  The  plaintiff  having  sanctioned 
and  assented  to  the  transaction  and  concurred  in  the  transfer  of  the 
property  to  his  brother,  and  having  understood  all  the  facts  and  no 
115N.T.S.— 27 
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deception  having  been  practiced  upon  him,  he  is  bound  by  such  sanc- 
tion, and  cannot  repudiate  it  notwithstanding  the  defendant  Henry 
may  have  been  guilty  of  a  technical  violation  of  his  trusty  and  may 
by  good  fortune  have  largely  benefited  by  the  purchase. 

Complaint  is  made  with  respect  to  the  management  of  some  of  the 
personalty  in  the  defendant's  hands.  Nothing  is  shown  in  that  regard 
sufficient  to  cause  the  removal  of  the  trustees  or  to  invoke  an  account- 
ing in  the  Supreme  Court.  Whatever  differences  existed  appear  to 
have  been  settled;  but,  if  not,  the  proper  forum  to  adjust  whatever 
may  remain  is  the  Surrogate's  Court  on  a  regular  accounting  by  the 
trustees. 

Our  conclusion  is  that  the  judgment  must  be  reversed  upon  the  law 
and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellants 
to  abide  the  event    All  concur. 


rOLBT  T.  UTIOA  SANITARY  MILK  00. 
(Supreme  Court,  .Appellate  Division,  Fourth  Department    March  3,  1909.) 

Ck>NTBACTs  (8  290*)— Test  and  Approval  by  Owneb— Waivbb. 

Where  a  contract  for  digging  a  well  at  a  certain  prtce  per  foot  required 
plaintiff  to  test  the  well  every  four  to  six  feet  and  show  defendant  the 
amount  of  water,  the  depth  to  be  decided  by  defendant  after  each  test 
not  to  exceed  500  feet,  defendant,  by  directing  plaintiff  to  proceed  after 
40  feet  had  been  reached  without  finding  water,  and  without  requiring 
tests  to  be  made,  waived  the  clause  requiring  such  tests. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  I  1317;  Dec  Dig. 
I  290.*] 

Kruse,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  John  H.  Foley  against  the  Utica  Sanitary  Milk  Company. 
Judgment  for  plaintiff,  and  he  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

P.  H.  Fitzgerald,  for  appellant. 
James  H.  Merwin,  for  respondent 

SPRING,  J.  The  action  is  on  a  written  agreement  consisting  of  a 
proposal  by  the  plaintiff  dated  April  7,  1908,  and  an  acceptance  by  the 
defendant.  By  the  terms  of  the  proposal  the  plaintiff  agreed  to  drill 
a  six-inch  well  on  the  premises  of  the  defendant,  and  it  contained  the 
following  clauses : 

"I  will  test  this  well  every  four  to  six  feet  and  show  you  the  amount  of 
water.  Price  $2.50  per  foot  depth  to  be  decided  after  each  test  by  you  not  to 
exceed  500  feet." 

The  plaintiff  commenced  work  on  the  13th  of  April,  and  on  the  15th 
was  down  40  feet  and  in  the  rock.  The  father  of  the  plainti^,  who 
wa?  then  doing  the  work,  reported  to  the  manager  of  the  defendant, 

*For  oUier  cases  tee  tains  toplo  ft  |  mumbeb  in  Dec.  A  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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and  was  asked  if  he  had  discovered  water,  and  he  said  "none  to  speak 
of"  only  "enough  to  wet  the  drill."  The  defendant  expressed  surprise, 
stating  that  he  expected  to  get  water  before  the  rock  was  reached, 
whereupon,  as  the  manager  testified,  the  plaintiff  responded : 

"  'Well,  if  you  insist  on  my  pulling  up  tbe  pipe  to  show  you,  1*11  have  to 
lay  my  men  off,  and  go  to  the  steam  engine  boiler  works  and  get  a  rigging 
that  will  cost  a  lot  of  money.'  I  said  I  had  no  desire  to  put  him  to  any  ex- 
pense^ and.  If  there  wasnt  any  more  water  there  than  he  represented,  to  go 

CD." 

The  president  of  the  defendant  participated  in  this  conversation, 
and  they  directed  the  plaintiff  to  proceed  with  the  drilling.  The  work 
progressed  near  the  office  of  the  company,  and  the  manager  saw  the 
father  of  the  plaintiff  each  day,  but  there  was  no  talk  as  to  the  well, 
and  no  suggestion  as  to  any  further  test  until  the  well  had  reached 
the  depth  of  100  feet,  when  another  conference  was  had  and  the  presi- 
dent of  the  defendant  investigated  another  well  which  had  been  drilled 
by  the  plaintiff  to  the  depth  of  250  feet  in  the  inmiediate  neighborhood 
for  another  company,  and,  after  this  investigation,  ordered  the  plain- 
tiff to  proceed  with  the  work,  but  not  to  go  below  300  feet,  which  he 
did,  reaching  the  depth  stated  without  finding  water,  and  the  defend- 
ant then  caused  him  to  stop  the  drilling. 

The  manager  testified,  and  it  is  not  controverted,  that,  when  the 
determination  was  made  to  continue  the  drilling  after  it  was  down 
100  feet,  the  father  of  the  plaintiff  agreed,  if  no  water  was  found  in 
going  down  the  stipulated  distance,  he  would  drill  another  well  to 
the  rock  without  charge,  and  he  fulfilled  this  promise.  The  new  well, 
close  to  the  first  one,  was  drilled  to  the  rock  about  20  feet,  and  water 
was  discovered  in  the  quicksand,  but  it  could  not  be  separated  in  the 
pipe  from  the  sand,  so  the  project  of  using  the  well  was  not  feasible. 
Later  the  defendant  caused  a  well  six  feet  in  diameter  to  be  dug  to 
the  depth  of  about  19  feet,  surrounding  the  pipes  which  were  left  after 
the  plaintiff's  tools  and  machinery  had  been  removed.  The  quicksand 
was  held  back  by  planks  running  down  to  the  bottom  of  the  well  and 
held  in  place  by  circular  ribs,  so  that  the  well  was  cribbed,  as  the 
expression  is.    This  well  produced  about  2,400  gallons  of  water  daily. 

The  referee  allowed  the  plaintiff  to  recover  for  22  feet,  the  maxi- 
mum distance  to  the  rock,  but  rejected  the  major  part  of  his  claim. 
The  contention  of  the  defendant  is,  and  it  was  sustained  by  the  referee, 
that  the  plaintiff  could  not  recover  for  the  reason  that  he  failed  to 
comply  with  the  provision  in  the  agreement  requiring  him  to  test  the 
well  "every  four  to  six  feet,  and  show  you  [the  defendant]  the  amount 
of  water."  In  the  light  of  the  circumstances  and  the  conduct  of  the 
parties  as  disclosed  in  the  record,  I  think  too  rigid  an  enforcement  of 
this  clause  has  been  applied.  The  plaintiff  testified  that,  before  mak- 
ing his  proposal,  he  had  the  following  conversation  with  Hatfield,  the 
manager  of  the  defendant: 

**He  (Hatfield)  said  in  digging  the  foundation  they  got  Into  quicksand  and 
a  big  body  of  water.  He  wanted  to  know  if  I  would  put  down  a  drilled  well 
and  get  that  water.  I  told  him  I  could  get  water  in  clay,  gravel,  hardpan,  or 
rock,  but  quicksand  would  fill  up  as  fast  as  we  could  take  It  out.  He  said: 
'Very  well,'  he  would  'see  what  he  could  do,'  and  asked  me  the  price,  and  I 
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told  him  12.50  per  foot,  and  tbat  finished  the  oonyeraatlon.  He  said  did  I 
ever  gaarantee  water,  and  I  said  that  I  guaranteed  nothing  hut  a  hole  In  the 
ground.  I  said,  'It  Is  at  your  option  to  stop  when  you  want  to.*  That  Is  all 
the  conversation  we  had." 

The  father  of  the  plaintiflf  gave  his  version  of  this  conversation  in 
this  way: 

"Mr.  Hatfield  said  that  they  needed  water  at  the  plant  where  the  milk 
comes  up  there,  and  had  found  water  when  they  were  digging  the  foundation 
In  the  sand  and  wanted  to  know  If  we  could  get  water  by  drilling  there,  and 
my  son  went  on  and  told  him  that  th^  couldn't  get  water  with  a  drilled  well 
either  In  quicksand  or  hardpan ;  that  they  would  either  have  to  have  coarse 
sand,  gravel,  or  rock,  and.  If  they  thought  of  getting  water  without  going 
down,  they  would  have  to  dig  It ;  that  they  couldn't  do  It  with  a  pipe,  because 
the  sand  would  fill  It  up,  or  something  to  that  effect" 

There  is  no  substantial  contradiction  over  this  testimony.  The 
plaintiff  and  his  father  testified  that  they  struck  the  quicksand  before 
reaching  the  rock  and  found  some  water,  as  there  always  is  in  that 
sand.  The  plaintiff  in  describing  his  operations  when  the  quicksand 
was  reached  said : 

''I  drawed  out  quicksand  untfl  I  saw  It  was  coming  In  cohtlnnous.  Then 
I  drove  the  pipe  down  to  hardpan,  and  then  I  drove  the  hole  dovm  to  the 
rock,  cleaned  the  hole  out — ^there  was  no  water  coming  In,  and  I  drove  the 
pipe  down  into  the  rock.  There  was  no  water  discovered  by  me  or  struck  by 
me  In  drilling  that  well  down  to  the  rock,  except  such  as  appeared  In  the 
quicksand." 

Both  he  and  his  father  were  men  of  large  experience  in  drilling 
wells,  and  he  testified  as  follows  as  to  the  effect  of  quicksand: 

"When  quicksand  appears  In  drilling  a  well  and  the  only  water  you  discover 
is  in  the  quicksand.  It  Is  not  possible  to  obtain  water  from  that  drilled  well." 

Mr.  Dewhurst,  who  dug  the  well  for  the  defendant,  also  testified  to 
the  existence  of  this  genuine  quicksand  commencing  at  the  depth  of 
six  feet  below  the  surface  and  extending  down  within  a  foot  of  the 
rock.  The  defendant's  manager  knew  that  no  water  could  be  obtained 
in  the  pipe  from  the  quicksand,  and,  while  a  test  would  disclose  the 
presence  of  water,  it  could  not  be  utilized.  There  was  no  suggestion 
that  he  expected  to  dig  a  well.  He  knew  he  could  get  plenty  of  water 
in  the  quicksand  by  a  dug  well.  Beyond  that,  after  the  depth  of  40 
feet  was  reached,  he  directed  the  plaintiff  to  continue  the  drilling,  and 
again  at  100  feet.  There  was  no  complaint  because  of  the  failure  to 
test  and  report.  Compliance  with  this  provision  was  not  insisted  upon. 
I  think  the  agents  pf  the  defendant  waived  strict  enforcement  of  the 
test  clause  in  the  proposal.  The  time  for  them  to  speak  was  when  the 
40  feet  had  been  drilled,  and  they  had  been  furnished  no  test.  Their 
direction  that  the  drilling  proceed  in  spite  of  that  omission  was  an  in- 
dication that  they  did  not  expect  to  receive  reports  unless  water  was 
discovered.  After  all,  the  proof  discloses  that  no  water  was  discover- 
ed in  suflicient  quantity  or  separable  from  the  quicksand,  so  that  its 
use  was  practicable.  The  defendant  wished  water  by  a  drilled  well, 
and,  as  it  put  the  maximum  limit  of  its  depth  500  feet,  it  must  have 
been  expected  that  the  drilling  might  continue  down  a  considerable  dis- 
tance.   The  defendant  could  stop  the  work  at  any  time  and  the  test 
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was  for  the  purpose  of  apprising  its  manager  whether  water  was  found 
feasible  for  use.  We  must  construe  the  agreement  in  the  light  of  the 
object  sought  to  be  obtained.  I  think,  therefore,  that  the  judgment 
should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered  on  the  law  and  facts  be- 
fore another  referee,  with  costs  to  appellant  to  abide  event  All  con- 
cur, except  KRUSE,  J.,  who  dissents  in  a  memorandum* 

KRUSE,  J-  (dissenting  memorandum  for  affirmance).  It  is  reason- 
ably certain  that  either  the  plaintiflF's  father,  who  was  in  charge  of  the 
dnlling  of  the  well,  did  not  make  a  proper  test  for  water  in  drilling  the 
20  feet  to  the  rock,  or  else  that  he  purposely  misrepresented  to  the  de- 
fendant the  actual  facts  regarding  the  tests,  for,  when  the  second  well 
was  drilled,  a  couple  of  feet  from  the  first,  an  abundant  supply  of  wa- 
ter was  found  before  reaching  the  rock.  It  is  true  that  it  was  roily, 
and  that  there  was  quicksand,  and  very  likely  it  was  thought,  in  view 
of  the  shallowness  of  the  well,  it  would  be  more  practicable  to  dig  a 
well  and  stone  it  up,  as  was  done.  But,  if  the  plaintiff  had  made  the 
tests  and  furnished  the  information  in  the  first  instance,  as  the  contract 
required  him  to  do,  the  defendant  could  have  then  determined  wheth- 
er to  proceed  with  the  drilling  or  to  do  precisely  what  was  done  after 
it  obtained  the  information  regarding  the  supply  of  water,  when  the 
second  well  was  drilled.  The  statement  of  the  person  in  charge  of  the 
drilling  of  the  well  that  there  was  no  water  there,  or  just  enough  to 
wet  the  drill,  when  it  appears  that  in  the  very  place  water  flowed  into 
the  well  subsequently  made  at  the  rate  of  30  gallons  per  hour,  seems 
quite  incredible.  At  all  events,  I  am  not  willing  to  say  that  the  referee 
was  not  justified  in  finding  against  the  plaintiff  upon  that  question. 

Of  course,  it  is  unfortunate  that  the  plaintiff  should  lose  his  pay  for 
the  extra  drilling,  but  it  is  unjust  that  the  defendant  should  pay  for 
something  which  is  worthless,  and  which  would  probably  not  have  been 
done  had  the  plaintiff  made  the  tests  and  given  accurate  information 
regarding  the  presence  of  water* 

I  think  the  referee's  findings  are  sustained  by  the  evidence,  and  that 
the  judgment  should  be  affirmed. 


FIRST  NAT.  BANK  OF  WATERIiOO  T.  STORY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department  Marcb  3,  1009.) 

1.  PBUTonPAi.  Ain>  SuitSTT  (i  71*)  — Ck>K8TBncTiON  or  Bonds  ^LiABnJTT  or 
Surety. 

Stockholders  of  a  corporation  issued  annually  to  a  bank  bonds,  guar- 
anteeing the  prompt  payment  at  maturity  of  notes  and  obllgatioDS  execut- 
ed by  the  corporation,  which  the  bank  had  or  which  it  might  purchase 
within  one  year  from  the  date  of  each  bond,  and  each  bond  contained  a 
limitation  of  liabUlty  to  $15,000  and  interest,  and  provided  that  it  was 
security  to  the  bank  for  any  Indebtedness  due  to  it  from  the  corporation. 
Heldt  in  the  absence  of  erldence  to  the  contrary,  that  each  bond  was  an 

*FOr  othtr  OMM  ■••  Mine  tople  ft  |  mnmB  In  Dec.  ft  Am.  Dlsi.  1907  to  data,  ft  R«p'r  IndexM 
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independent  agreement,  and  a  bond  of  one  year  was  not  terminated  by 
the  execution  of  a  new  one  for  the  following  year. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surely,  Cent  Dig.  S 
117;  Dec.  Dig.  §  71.*] 

2.  Principal  and  Subett  (S  139*) ^Action  Against  Subett *- Demand  on 
p&incipal. 

Where  the  principal  was  a  bankrupt,  a  demand  on  him  for  the  payment 
of  the  obligation  was  not  necessary  to  sustain  an  action  against  the 
surety. 

[Ed.  Note.— -For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  S  388: 
Dec.  Dig.  S  139.*] 

Mcliennan,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Seneca  County. 

Action  by  the  First  National  Bank  of  Waterloo  against  Leonard 
Story.  From  a  judgment  (53  Misc.  Rep.  429,  103  N.  Y,  Supp.  233) 
in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE  and  ROBSON,  JJ. 

George  E.  Zartman,  for  appellant 
J.  N.  Hammond,  for  respondent 

SPRING,  J.  The  Waterloo  Organ  Company  was  a  domestic  corpo- 
ration doing  business  with  the  plaintiff  bank,  and  for  a  time  prior  to 
1902  the  defendant  was  a  stockholder  of  said  corporation.  On  the  31st 
day  of  January,  1901,  he,  with  several  others,  signed  a  bond  to  said 
bank  whereby  they  jointly  and  severally  guaranteed  "the  prompt  pay- 
ment at  maturity  of  each  and  all  the  notes,  checks,  drafts,  bills  of  ex- 
change, and  other  obligations  in  writing  of  every  name  and  kind,  made, 
signed,  drawn,  accepted  or  indorsed  by  the  said  Waterloo  Organ  Com- 
pany, which  the  said  bank  now  has,  or  which  it  may  hereafter  have, 
hold,  purchase  or  obtain  within  one  year  from  date  hereof,  but  our  lia- 
bilities hereunder  shall  not  at  any  time  exceed  the  sum  of  fifteen  thou- 
sand dollars  ($15,000.00)  and  interest  thereon."  The  instrument  fur- 
ther provides : 

"This  instrument  is  intended  to  be  a  full,  complete  and  perfect  security  and 
indemnity  to  the  said  bank  to  the  extent  and  for  the  time  above  stated,  for 
any  indebtedness  or  liability  of  any  kind  owing  by  the  said  company  to  it  from 
time  to  time,  and  to  be  valid  and  continuous  without  any  other  or  further 
notice  to  us  or  to  any  of  us." 

In  1894  the  Waterloo  Organ  Company  duly  issued  and  put  upon  the 
market  certain  of  its  bonds,  each  of  the  denomination  of  $500 ;  and  in 
July,  1901,  the  plaintiff  purchased  15  of  these  bonds  maturing  in  De- 
cember, 1904,  for  which  it  paid  the  face  value.  The  organ  company 
became  insolvent  in  July,  1902,  and  the  plaintiff  has  recovered  against 
the  defendant  in  this  action  at  law  on  the  contract  of  indemnity  the  full 
sum  due  on  these  15  bonds.  The  bonds  were  liabilities  within  the 
scope  of  the  guaranty  contract,  and,  according  to  its  terms,  the  plain- 
tiff is  entitled  to  recover,  unless  some  affirmative  defense  has  been 
proven.  Prior  to  the  execution  of  the  contract  in  suit,  the  defend- 
ant for  several  years  in  conjunction  with  others  interested  in  the  organ 

*For  other  cases  see  same  topic  A  §  numbeb  in  Dec.  A  Am.  Diss.  Id07  to  date.  4  ^ep'r  Indexes 
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company  had  delivered  to  the  plaintiff  bonds  each  for  the  same  general 
purpose,  and  those  in  1899  and  1900  were  precisely  like  the  one  in 
controversy.  These  were  issued  annually  except  in  the  year  1900,  and 
early  in  the  year  and  on  the  strength  of  them  loans  were  made  to  the 
organ  company,  chiefly  on  its  own  promissory  notes  or  those  of  its 
customers.  On  January  30,  1902,  the  last  of  fiiese  series  of  guaranty 
contracts  was  made  and  delivered  to  the  bank,  and  which  was  also  ex- 
ecuted by  the  defendant.  In  July,  1904,  and  before  the  maturity  of 
any  of  the  bonds  in  suit,  an  action  was  commenced  against  the  defend- 
ant on  the  contract  of  1902,  and  a  verdict  was  directed  for  the  plaintiff 
for  about  $16,000,  besides  interest.  The  recovery  in  that  action  was 
based  wholly  on  obligations  of  the  organ  company  purchased  by  the 
plaintiff  after  the  delivery  of  the  indemnity  agreement  for  that  year. 
No  judgment  was  entered  on  the  verdict,  but  Uie  amount  was  paid  by 
the  defendant. 

It  is  claimed  that  the  acceptance  of  the  guaranty  agreement  in  Jan- 
uary, 1902,  extinguished  its  predecessor  for  the  year  1901.  In  other 
words,  when  one  agreement  was  given,  it  was  in  lieu  of  the  one  there- 
tofore existing.  If  such  were  the  fact,  of  course,  the  present  judgment 
cannot  be  sustained.  There  is  nothing  in  any  of  the  instruments  in- 
dicating that  it  was  intended  to  operate  instead  of  the  one  previously 
given.  There  was  no  cancellation  or  surrender  of  one  contract  when 
another  was  accepted.  There  was  no  arrangement  or  understanding 
that  one  agreement  was  to  be  the  renewal  of  another.  Each  contained 
the  clause  referring  to  the  obligations  of  the  organ  company  such  as 
the  bank  "now  has,  or  which  it  may  hereafter"  acquire  "within  one 
year  from  the*'  date  of  the  instrument,  not  exceeding:  $15,000.  Each 
agreement  was  apparently  intended  to  cover  the  obligations  obtained 
during  the  year  after  the  contract  was  executed ;  and,  if  the  contract 
for  the  previous  year  was  inadequate  to  cover  the  losses  of  that  year, 
the  i^aranteeship  extended  back  and  included  those.  The  bank  was 
loanmg  money  to  the  organ  company  in  which  these  obligors  were  in- 
terested. They  were  willing  to  become  responsible  for  the  liabilities 
of  their  company  to  the  bank,  only  they  restricted  their  accountability 
to  the  sum  of  $15,000  on  each  particular  bond  and  not  beyond  the  en* 
suing  year.  The  effect  to  be  given  to  one  of  a  series  of  guaranty  bonds 
depends  upon  the  intention  of  the  parties.  Unless  the  evidence  shows 
that  the  new  contract  was  designed  to  destroy  the  one  outstanding,  it 
will  be  regarded  as  an  independent  and  distinct  agreement.  We  think 
the  weight  of  authority  is  decidedly  in  favor  of  this  proposition. 

The  First  National  Bank  of  Buffalo  was  designated  as  the  state 
depositary  of  its  canal  tolls.  One  Gushing  was  a  stockholder  of  the 
bank,  and  in  1880  signed  a  bond,  as  he  had  for  several  years  preceding, 
with  others,  jointly  and  severally  guaranteeing  to  the  state  the  pay- 
ment of  the  money  deposited  and  the  performance  of  the  agreement  in 
pursuance  of  which  the  bank  was  made  the  custodian  of  the  moneys. 
A  new  bond  was  given  each  year.  In  1881  Gushing  was  not  a  stock- 
holder of  the  bank,  and  refused  to  join  in  the  bond  for  that  year. 
The  old  bond  was  never  surrendered  or  canceled,  and  there  was  no 
agreement  to  release  Gushing  upon  the  acceptance  of  the  new  one. 
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The  bank  failed  in  April,  1882,  owing  the  state  a  largfe  sum,  and  Gush- 
ing was  sued  on  the  bond,  and  defended  on  the  ground  that  the  new 
bond  was  in  lieu  of  its  predecessor,  and  therefore  extinguished  it,  and 
the  referee  before  whom  the  action  was  tried  decided  in  his  favor. 
The  judgment  was  reversed  on  appeal  (People  v.  Gushing,  36  Hun, 
483) ;  the  court  holding  that,  in  the  absence  of  evidence  showing  that 
the  second  bond  was  accepted  in  lieu  of  the  previous  one  or  that  the 
first  was  surrendered  or  canceled.  Gushing  was  not  discharged  from 
liability  on  his  bond.  In  1882  another  bond  was  accepted  by  the  state. 
An  action  was  commenced  in  the  name  of  the  people  of  the  state 
against  the  sureties  on  the  two  bonds  for  1880  and  1881,  and  the  de- 
fense was  again  raised  that  the  receipt  of  the  last  bond  annulled  those 
previously  given.  The  Gourt  of  Appeals  held  otherwise.  People  v. 
Lee  et  al.,  104  N;  Y.  441,  10  N.  E.  884.  The  court  say  at  page  448 
of  104  N.  Y.,  at  page  886  of  10  N.  E.: 

"The  referee  having  failed  to  find  that  the  guaranty  of  1882  was  received  by 
the  state  in  satisfaction  of  previous  guaranties,  there  is  no  evidence  in  the 
case  authorizing  this  court  to  hold  that  any  such  discharge  was  intended  or 
effected,  and  no  foundation  for  the  claim  that  the  sureties  on  the  guaranty  of 
1881  were  discharged  by  the  acceptance  by  the  state  of  the  guaranty  of  1882." 

Barnes  was  a  surety  on  the  bonds  for  1880  and  1881.  After  his 
liability  was  established  and  paid,  his  executors  sought  to  compel  con- 
tribution of  Gushing,  and  the  same  question  was  again  reviewed,  and 
the  principle  of  the  original  case  (People  v.  Gushing,  supra)  was  sus* 
tained.  Barnes  v.  Gushing,  168  N.  Y.  642,  61  N.  E.  902.  There  is 
not  a  particle  of  evidence  tending  to  show  that  the  parties  believed 
that  the  contract  of  1901  terminated  when  the  one  for  1902  was  re- 
ceived by  the  bank.  The  burden  was  upon  the  defendant  to  make  that 
proof  in  order  to  maintain  his  defense.  The  inferences  are  the  other 
way.  There  is  no  ambiguity  in  the  contract  itself,  and  there  is  noth- 
ing in  it  upon  which  the  position  of  the  defendant  can  be  based.  There 
was  no  evidence  or  oral  agreement  supporting  any  such  contention. 
There  was  no  delivery  over  of  the  preceding  contract.  There  was  no 
proof  of  accord  and  satisfaction,  or  of  any  compromise  agreement  or 
of  any  novation.  On  its  face  each  is  an  independent  agreement,  and, 
so  far  as  the  evidence  shows,  it  was  to  remain  valid  and  in  full  force 
until  the  liability  for  which  it  was  a  guaranty  should  be  ascertained 
and  paid. 

It  is  claimed  the  fact  that  three  of  these  contracts  similar  in  form 
were  given  in  the  year  1900  indicates  that  each  was  in  lieu  of  its 
predecessor.  Again,  we  are  confronted  with  lack  of  proof.  There  is 
nothing  to  show  the  extent  of  the  indebtedness  of  the  organ  company 
during  the  year  1900.  One  year  the  loans  to  the  company,  exclusive 
of  the  bonds,  amounted  to  $60,000.  For  aught  that  appears,  the  ob- 
ligations accepted  by  the  bank  during  the  year  1900  may  have  been 
largely  in  excess  of  $15,000  and  new  guaranty  agreements  may  have 
been  given  to  protect  this  increased  indebtedness.  Gertainly,  if  each 
was  a  renewal,  the  old  one  would  be  surrendered  or  its  cancellation 
provided  for.  The  defendant  was  a  banker,  and  consequently  familiar 
with  business  affairs.  It  is  not  reasonable  to  believe  that  he  allowed 
the  contract  for  1901  to  remain  in  the  possession  of  the  plaintiff  and 
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without  anything  to  establish  its  vitality  had  expired,  if  such  was 
his  purpose  when  he  executed  the  agreement  in  January,  1902.  The 
recovery  on  the  last  guaranty  bond  is  not  a  bar  to  the  maintenance  of 
this  action.  The  bonds  in  suit  had  not  then  matured,  and  the  action 
was  one  at  law  and  confined  to  the  notes  negotiated  during  the  year 
1902.  Nor  was  any  demand  necessary,  as  it  would  be  useless  to  ask 
payment  of  the  bankrupt  organ  company.  First  National  Bank  v. 
Bacon  et  al.,  113  App.  Div.  612,  98  N  Y.  Supp.  717,  affirmed  189 
N.  Y.  533,  82  N.  E.  1126;  Weber  v.  Wallerstein,  111  App.  Div.  693, 
97  N.  Y.  Supp.  846. 

The  judgment  should  be  affirmed,  with  costs 

Judgment  affirmed,  with  costs.  All  concur,  except  McLENNAN, 
P.  J.,  who  dissents. 


POTTEIR  T.  GILBERT. 

(Supreme  Oourt,  Appellate  DivlBion,  First  Department.  March  5,  1909.) 

L  NsoLioxNCE  (S  111*)— Action— SuFTiciEWCT  of  Complaint. 

A  complaint  against  an  architect  tor  damages  from  the  collapse  of  a 
waU,  which  merely  alleges  the  making  of  unsafe  plans  and  specifications 
for  the  building,  is  insufficient  in  faUing  to  allege  that  the  accident  re- 
sulted from  the  defects  in  such  plans  and  specifications. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent.  Dig.  S  183^;  Dee. 
Dig.  S  111.*] 

2.  Negligence  (8  111*)— Actions— Suftioienoy  of  Complaint. 

The  complaint  against  an  architect  for  damages  from  the  collapse  of  a 
waU,  which  alleges  a  departure  from  the  plans  and  specifications,  \a  in- 
sufficient if  it  faUs  to  allege  that  defendant  permitted  the  departure,  or 
had  knowledge  thereof  In  time  to  remedy  the  defects  in  the  work  before 
the  accident 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  S  182;  Dec.  Dig. 
§  111.*] 

3.  Pleading  (§  84*)— Constbuction— Altebnativb  Allegations. 

An  alternative  allegation  is  on  demurrer  to  be  construed  against  the 
pleader,  and  most  favorably  to  the  party  demurring. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  66;  Dec.  Dig.  S 
34.*] 

4.  Mastbb  and  Sebvant  (S  310*)  —  Injvbt  to  Thibd  Pebson  —  Liability  of 

Sebvant. 

A  breach  of  an  architect's  contract  with  the  owner  to  supervise  the 
construction  of  a  building,  by  permitting  a  departure  from  the  plans  and 
specifications,  or  failure  to  condemn  improper  work,  does  not  render  the 
architect  liable  to  a  third  person  for  injuries  resulting  from  the  collapse 
of  a  wall. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  1235 ; 
Dec.  Dig.  S  310.*] 

McLaughlin  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alma  H.  Potter,  as  administrator,  against  Charles  P.  H. 
Gilbert.  From  an  interlocutory  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.  Affirmed,  with  leave  to  amend  the 
complaint 

•For  other  caaet  >«•  ume  topic  ft  |  mvmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Leavitt  J.  Hunt  (Robert  McLeod  Jackson,  on  the  brief),  for  ap- 
pellant. 

William  B.  Hornblower  (W.  W.  Miller  and  J.  Norris  Miller,  on 
the  brief),  for  respondent. 

LAUGHLIN,  J.  The  demurrer  is  upon  the  ground  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
action  is  brought  to  recover  for  the  death  of  Alvin  Potter,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant.  On  the  10th 
day  of  September,  1906,  the  decedent  was  in  the  employ  of  George 
A.  Varney  &  Co.,  as  a  carpenter,  working  on  a  building  which  his 
employer  was  erecting  at  Mineola,  Long  Island,  under  a  contract  with 
Robert  Graves,  who  was  the  owner  of  the  premises  upon  which  the 
building  was  being  constructed.  The  death  of  Potter  was  caused  by 
the  collapse  of  one  of  the  walls  of  the  building  while  in  process  of 
construction. 

The  plaintiff  alleges:  That  defendant  was  an  architect  and  drew 
the  plans  and  specifications,  and  undertook  and  agreed  to  supervise, 
and  did  supervise,  the  erection  and  construction  of  the  building  for 
the  owner,  under  the  contract  between  the  owner  and  the  employer 
of  decedent  for  the  erection  thereof;  that  the  building  was  of  con- 
crete construction,  and  the  outer  walls  had  been  erected  to  the  height 
of  20  feet  "when  *  *  *  a  part  of  the  walls  of  said  building,  known 
as  the  east  wing,  collapsed  and  fell  down" ;  that  "defendant,  his  agent 
or  agents,  employe  or  employes,  had  the  supervision  of  the  construc- 
tion of  said  buildings  and  walls,  when  the  same  fell  down";  that  it 
was  essential  to  the  safety  of  a  large  number  of  persons  who  were  con- 
stantly engaged  in  work  in  and  about  the  building  that  it  "be  con- 
structed according  to  proper  plans  and  specifications,  in  a  proper 
manner,  of  proper  materials,  and  under  competent  superintendence"; 
that  it  was  the  duty  of  the  defendant  to  furnish  proper  plans  and 
specifications;  that  he  failed  to  do  so;  that  "it  was  the  duty  of  the 
defendant,  his  agents  and  employes,  to  properly  superintend  the  con- 
struction of  said  building" ;  that  he  failed  to  do  so ;  that  the  wall 
"collapsed  or  fell  by  reason  of  the  failure  or  negligence  of  the  de- 
fendant, his  agents  and  servants,  to  use  due  diligence  in  the  super- 
vision of  the  construction  thereof" ;  that  it  was  the  duty  of  "defend- 
ant, his  agents  and  employes,  to  condemn,  as  unsound  or  improper, 
the  wall  that  fell  down,  if  the  same  had  been  constructed  improperly"; 
that  the  wall  was  constructed  improperly,  and  the  construction  was 
not  condemned;  that  it  was  necessary  to  have  the  work  performed 
under  the  supervision  and  direction  of  a  person  skilled  in  such  con- 
struction; that  defendant  undertook  to  supervise  the  work;  "that 
by  reason  of  the  negligent  manner  of  performing  said  work,  said  build- 
ing and  wall  collapsed,"  causing  the  death  ot  plaintiff's  intestate  while 
in  the  performance  of  his  work  and  without  negligence  on  his  part; 
that  "said  building  or  wall  fell  or  collapsed  by  reason  of  the  negli- 
gent and  improper  manner  of  construction  and  erection  of  said  build- 
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ing  while  under  the  supervision  of  the  defendant,  his  agents  or  serv- 
ants"; that  the  improper  construction  and  erection  "was  known  to 
the  defendant,  his  agents  and  servants,  or  should  have  been  known 
if  he  or  they  had  exercised  reasonable  diligence  in  the  performance 
of  his  or  their  duties/' 

An  architect,  in  preparing  plans  and  specifications  for  the  construc- 
tion of  a  building  under  employment  by  the  owner,  is  following  an  in- 
dependent calling  and  is  doubtless  responsible  for  any  negligence  in 
failing  to  exercise  the  ordinary  skill  of  his  profession  which  results 
in  the  erection  of  an  unsafe  structure  whereby  any  one  lawfully  on 
the  premises  is  injured  (Burke  v.  Ireland,  166  N.  Y.  305,  69  N.  E/ 
914);  but  it  will  be  observed  that  there  is  no  charge  of  negligence 
against  the  defendant  with  respect  to  the  preparation  of  the  plans 
and  specifications  for  the  erection  of  the  building.  The  plaintiff  does 
allege  that  the  architect  prepared  unsafe  plans  and  specifications,  but 
there  is  no  allegation  that  the  collapse  of  the  wall  was  owing  to  any 
defect  in  this  regard.  It  may  well  be  that  an  architect,  acting  under  a 
contract  with  the  owner,  by  which  it  is  his  duty  to  supervise  the  con- 
struction of  the  building,  who  knowingly  permits  a  departure  from  the 
plans  or  specifications,  would  be  liable  to  a  party  injured  thereby,  and 
that  he  would  also  be  liable  for  failing  to  condemn  any  improper  work 
which  he  discovers;  but  there  is  no  allegation  that  the  architect  per- 
mitted a  departure  from  the  plans  or  specifications,  or  that  he  knew 
there  had  been  a  departure  therefrom  in  time  to  remedy  the  defect 
before  the  collapse  of  the  wall.  The  charge  in  that  regard  is  in  the 
alternative,  that  he  knew,  or  should  have  known,  had  he  exercised 
reasonable  diligence. 

It  is  well  settled  that  on  demurrer  an  alternative  allegation  is  to  be 
construed  against  the  pleader  and  most  favorably  to  the  party  de- 
murring, for  that  is  a  matter  of  substance,  and  both  things  are  not 
charged;  and  under  this  rule  the  charge  is  merely  that  the  architect 
failed  to  exercise  due  diligence  in  supervising  the  construction.  The 
allegation  that  it  was  the  duty  of  the  defendant  to  condemn  the  wall 
is  insufficient  to  show  negligence,  for  the  reason  that  the  facts  from 
which  the  duty  flowed  are  not  set  forth.  At  most,  then,  the  complaint 
merely  charges  an  omission  of  duty  on  the  part  of  the  architect  while 
acting  for  his  principal,  the  owner,  which  constitutes  only  nonfeasance 
for  which  he  may  be  liable  to  his  employer,  but  is  not  liable  to  third 
parties.  Denny  v.  Manhattan  Co.,  2  Denio,  115,  affirmed  6  Denio, 
639 ;  Murray  v.  Usher,  117  N.  Y.  646,  23  N.  E.  564 ;  Burns  v.  Pethcal, 
75  Hun,  442,  27  N.  Y.  Supp.  499 ;  Van  Antwerp  v.  Linton,  89  Hun, 
417,  35  N.  Y.  Supp.  318.  The  architect  would  be  liable  to  his  em- 
ployer, the  owner,  for  a  failure  to  properly  supervise  the  work ;  but  a 
failure  in  this  regard  amounting  to  no  more  than  nonfeasance  would 
not  give  rise  to  a  cause  of  action  in  favor  of  a  third  party,  whose  claim 
would  merely  be  that,  if  the  architect  had  attended  to  his  duties  more 
diligently,  he  would  have  discovered  a  departure  from  the  plans  or 
specifications  by  the  contractor  and  might  thus  have  prevented  the  ac- 
cident. Notwithstanding  the  fact  that  the  architect  agreed  with  the 
owner  to  supervise  the  work,  if  he  saw  fit  to  breach  his  contract  and 
not  commence  the  supervision.  I  presume  it  would  not  be  claimed  that 
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he  would  be  liable  to  an  employe  of  the  contractor  injured  because 
the  plans  and  specifications  were  not  followed,  even  though  it  might 
be  shown  that  if  the  architect  had  performed  his  contract  with  the 
owner  and  properly  supervised  the  work  the  accident  would  have  been 
avoided. 

It  can  make  no  difference  in  principle  at  what  stage  of  the  work  the 
architect  violates  his  contract  with  the  owner,  or  whether  the  viola- 
tion be  a  total  or  onljr  a  partial  breach.  The  architect  may  owe  a 
duty  to  the  owner  to  visit  and  inspect  the  work  hourly,  daily,  or  week- 
ly ;  but  he  owes  no  duty  to  the  employes  of  the  contractor  to  remain 
on  the  ground  any  given  length  of  time  or  to  inspect  the  work  at  given 
intervals  to  see  that  the  plans  and  specifications,  which  fully  and 
definitely  prescribe  materials  and  dimensions  and  quantities,  are  fol- 
lowed by  the  contractor,  who  is  presumed  to  be  competent  or  to  em- 
ploy a  superintendent  or  foreman  competent  to  follow  them.  It  was 
the  duty  of  the  employer  of  the  decedent  under  his  contract  with  the 
owner  to  follow  the  plans  and  specifications.  The  supervising  power 
conferred  upon  the  architect  was  to  insure  this  result  for  the  protec- 
tion of  the  owner.  If  the  architect  were  guilty  of  any  affirmative  act 
which  contributed  to  the  accident,  as  by  directing  a  departure  from  the 
plans  or  specifications,  or  the  use  of  improper  materials,  or  knowing- 
ly suffering  such  departure  from  the  plans  or  specifications,  or  such 
use  of  improper  materials,  or  failing  to  condemn  improper  work,  he 
would  doubtless  be  liable;  but  there  is  no  such  charge  made  in  the 
complaint.  The  architect  was  authorized  to  condemn  materials  and 
work  which  did  not  conform  to  the  requirements  of  the  plans  and 
specifications,  but  this  gave  rise  to  no  duty  on  the  part  of  the  architect 
towards  the  employes  of  the  contractor  to  remain  upon  the  premises 
and  be  vigilant  in  scrutinizing  the  work  of  the  contractor.  The 
architect  owed  the  decedent  and  every  one  lawfully  on  or  about  the 
premises  the  duty  of  preparing  plans  and  specifications  under  which 
the  building  could  be  constructed  with  safety,  and  the  decedent's 
employer  owed  him  the  duty  of  following  the  plans  and  specifications ; 
but  the  architect  owed  no  duty  of  active  vigilance  to  the  decedent  to 
supervise  the  work  of  the  employer  of  the  decedent,  although  he  may 
have  owed  such  duty  to  the  owner  by  whom  he  was  employed. 

It  follows  therefore  that  the  complaint  fails  to  state  a  cause  of  ac- 
tion, and  the  interlocutory  judgment  should  be  affirmed,  with  costs, 
but  with  leave  to  plaintiff  to  amend  oh  payment  of  the  costs  of  the  ap- 
peal and  of  the  demurrer. 

CLARKE  and  SCOTT,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  defendant  is  an  architect 
and  was  employed  by  one  Graves  to  prepare  plans  and  specifications 
for  a  proposed  building  of  concrete  construction.  The  plans  were  ac- 
cepted, and  a  contract  let  for  the  construction  of  the  building  under 
the  supervision  of  the  defendant.  During  the  progress  of  the  work  of 
construction  a  section  of  one  of  the  out  side  walls  collapsed,  and  plain- 
tiff's intestate,  an  employe  of  the  contractor,  was  killed.  This  action 
is  brought  to  recover  the  damages  alleged  to  have  been  sustained  upon 
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the  ground  that  the  death  of  the  intestate  was  caused  by  the  negligence 
of  the  defendant  in  furnishing  improper  plans  and  specifications  and  in 
failing  to  properly  supervise  tfie  work  as  it  progressed.  The  defendant 
demurred  to  the  complaint  upon  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sustain- 
ed, and  the  plaintiff  appeals. 

The  judgment  is  sought  to  be  sustained  because  it  is  asserted  that 
the  complaint  does  not  charge  that  the  death  of  plaintiff's  intestate  was 
caused  by  the  negligence  of  the  defendant  in  drawing  the  plans  and 
specifications,  but  that  the  same  was  caused  by  his  negligence  in  fail- 
ing to  properly  supervise  the  construction,  and  as  to  the  latter  he  is  not 
liable  to  a  third  party,  inasmuch  as  such  negligence  is  a  mere  omission 
of  duty  to  his  principal,  the  owner,  to  whom  alone  he  is  responsible. 

In  determining  whether  a  complaint  states  a  cause  of  action,  all  of 
the  allegations  therein  contained  must  not  only  be  liberally  construed 
(section  519,  Code  Civ.  Proc),  but  every  fact  stated,  as  well  as  such 
as  may  by  reasonable  and  fair  intendment  be  implied  from  the  allega- 
tions set  forth,  must  be  assumed  to  be  true.  Milliken  v.  Western 
Union  Tel.  Co.,  110  N.  Y.  403,  18  N.  E.  251,  1  L.  R.  A.  281.  When 
this  complaint  is  so  read,  I  am  of  the  opinion  that  the  court  erred  in 
holding  that  it  did  not  state  a  cause  of  action.  After  stating  that  de- 
fendant drew  the  plans  and  specifications  for  the  building,  and  under- 
took to  supervise  its  construction,  that  he  was  actually  engaged  in  such 
supervision  when  the  wall  fell,  and  that  it  was  essential  to  the  safety 
of  persons  working  on  the  building  that  it  be  constructed  according  to 
proper  plans,  in  a  proper  manner,  of  proper  materials,  and  imder  com- 
petent superintendence,  the  complaint  alleges : 

"That  It  was  the  duty  of  the  defendant  •  •  •  to  furnish  proper  plans 
and  specifications  for  the  construction  of  said  building.  That  the  defendant 
failed' to  furnish  proper  plans  and  sp^ifications  therefor.  That  it  was  the 
duty  of  the  defendant  *  *  *  to  properly  superintend  the  construction  of 
said  building.  *  •  *  That  the  aforesaid  wall  collapsed  or  fell  by  reason  of 
the  failure  and  negligence  of  the  defendant  *  *  *  to  use  due  diligence  in 
the  supervision  of  the  construction  thereof.  That  it  was  the  duty  of  the 
defendant  *  *  *  to  condemn  as  unsound  Or  improper  the  wall  that  fell 
down  if  the  same  had  been  constructed  Improperly.  That  although  said  wall 
was  constructed  Improperly,  the  defendant  ♦  ♦  •  did  not  condemn  or  in 
any  manner  attempt  to  condemn  the  construction  of  said  wall.  •  ♦  ♦  That 
in  the  construction  of  concrete  walls  similar  to  those  In  said  building,  It  was 
necessary  to  have  the  work  performed  under  the  supervision  and  direction 
of  a  person  skilled  In  such  construction.  That  the  defendant  undertook  to 
supervise  the  said  work,  and  that  by  reason  of  the  negligent  manner  of  per- 
forming said  work,  said  building  and  wall  collapsed.  •  •  •  That  the  said 
building  or  wall  fell  or  collapsed  by  reason  of  the  negligent  and  Improper  man- 
ner of  the  construction  and  erection  of  said  building  while  under  the  super- 
vision of  the  defendant  *  *  •  That  said  improper  construction  and  erec- 
tion was  known  to  the  defendant,  *  *  *  or  should  have  been  known  if  he 
*  •  •  had  exercised  reasonable  diligence  In  the  performance  of  his  •  •  ♦ 
duUes.    •    •    •" 

If  the  plaintiff  intended  to  rely  upon  the  furnishing  of  improper 
plans  and  specifications  and  the  consequent  faulty  construction  of  the 
building  as  the  ground  of  liability,  it  would  have  been  much  more  sat- 
isfactory if  she  had  set  out  that  fact  in  plainer  language ;  but  constru- 
ing the  complaint,  as  we  must,  liberally,  and  assuming  to  be  true  every 
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allegation  set  forth,  as  well  as  every  fact  which  fairly  may  be  inferred 
from  those  pleaded,  I  am  of  the  opinion  that  it  charges  the  defendant 
was  negligent  in  furnishing  the  plans  and  specifications,  and  the  wall 
fell  by  reason  of  that  fact.  It  sets  forth  that  the  defendant  failed  to 
furnish  proper  plans  and  specifications,  that  the  wall  was  constructed 
improperly  and  fell  "by  reason  of  the  negligent  and  improper  manner 
of  the  construction  and  erection,"  and  that  the  defendant  undertook  to 
supervise  the  construction.  From  these  allegations  it  is  fairly  to  be  in- 
ferred that  the  building  was  being  constructed  according  to  the  plans 
and  specifications  which  the  defendant  had  prepared.  It  is  nowhere  al- 
leged that  there  were  any  defects  in  construction  apart  from  the  in- 
trinsic defects  in  the  plans  and  specifications  themselves.  It  may  fair- 
ly be  inferred  therefore  "that  the  negligent  and  improper  manner  of 
the  construction  and  erection"  which  is  alleged  to  have  been  the  rea- 
son of  the  collapse  of  the  wall  was  the  result  of  following  the  improp- 
er plans  furnished.  If  this  be  a  proper  construction  of  the  complaint, 
then  we  are  all  agreed  it  states  a  cause  of  action.  Burke  v.  Ireland, 
166  N.  Y.  305,  59  N.  E.  914. 

But  assuming  thaf  the  allegations  are  not  sufficient  to  charge  the  de- 
fendant with  liability  upon  this  ground,  and  that  it  charges  him  only 
with  negligence  in  superintending  the  erection  of  the  bulding,  I  am  still 
of  the  opinion  that  the  complaint  states  a  cause  of  action.  The  con- 
tract between  the  contractor  and  Graves,  the  owner,  which  was  accept- 
ed on  behalf  of  the  latter  by  the  defendant  and  is  annexed  to  and  made 
a  part  of  the  complaint,  provides :  That  "it  is  understood  and  agreed 
*  *  *  that  the  work  included  in  this  contract  is  to  be  done  under 
the  direction. of  the  said  architect";  that  no  alterations  shall  be  made 
except  upon  his  written  order ;  that  the  contractor  shall  provide  facili- 
ties at  all  times  for  the  inspection  of  the  work  by  him  or  his  represent- 
atives, and  shall,  within  24  hours  after  receiving  written  notice  from 
him,  remove  all  materials  and  take  down  all  work  condemned  by  him 
as  unsound  or  as  failing  to  comply  with  the  plans  and  specifications, 
and  make  good  the  same.  An  architect's  special  business  is  to  prepare 
plans  of  buildings,  determine  among  other  things  the  thickness  of  their 
walls,  and  specify  the  necessary  support,  and  then,  if  called  upon  to 
do  so,  see  to  it  that  the  building  is  erected  according  to  the  plans  which 
he  has  prepared.  The  calling  is  of  such  a  character  and  requires  such 
a  degree  of  skill  that,  when  an  owner  employs  a  competent  architect  to 
draw  plans  and  supervise  the  erection  of  a  building,  he  is  relieved  from 
the  consequences  of  a  collapse  resulting  from  defects  in  either.  Burke 
V.  Ireland,  supra;  Same  v.  Same,  26  App.  Div.  487,  60  N.  Y.  Supp. 
369.  The  architect's  relation  to  the  building  which  he  has  planned  and 
the  erection  of  which  he  is  superintending  is  independent  of  that  of 
the  owner,  and  in  the  performance  of  his  duties  he  is  not  the  agent  or 
servant  of  the  owner  in  such  sense  as  makes  the  owner  responsible  for 
his  negligent  acts.  This  principle  was  recognized  by  Judge  O'Brien, 
who  delivered  the  opinion  in  Burke  v.  Ireland.    He  said : 

"In  this  case  the  owner  was  not  competent  himself  to  plan  the  building 
which  he  desired  to  erect.  He  was  not  competent  to  construct  or  superintend 
the  construction.    If  he  had  attempted  to  do  any  of  these  things,  It  may  be 
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that  he  could  be  held  responsible  for  the  results  of  the  accident  It  was  his 
duty  to  devolve  these  things  upon  persons  possessing  sufficient  knowledge  and 
skin  to  accomplish  the  result  intended,  with  safety  to  the  workmen  and  the 
public.  •  •  ♦  If  the  architect  who  had  general  supervision,  had  insisted 
upon  a  careful  inspection  of  every  detail  of  the  work,  •  •  *  he  might 
have  discovered  the  d^arture  from  the  terms  of  the  contract  •  •  •  and 
prevented  it ;  but  the  architect  was  not  the  agent  or  servant  of  the  owner.  He 
was  in  the  exercise  of  an  independent  calling  and  held 'the  same  legal  rela- 
tions to  the  defendant  that  the  builder  did,  and  for  the  omissions  of  either  in 
the  execution  of  the  plans  personal  negligence  cannot  be  imputed  to  the  de- 
fendant" 

It  IS,  however,  strenuously  urged  by  respondent's  counsel  that  the 
court  did  not  hold  in  Burke  v.  Ireland  that  an  architect  is  not  the  agent 
or  servant  of  the  owner ;  that  what  was  said  on  that  subject  was  obiter 
only.  I  do  not  so  read  the  opinion.  That  action  was  brought  against 
the  owner,  and  the  court  held  that,  although  the  defect  which  caused 
the  collapse  of  the  building  might  have  been  discovered  and  prevented 
by  the  architect,  who  had  general  supervision,  nevertheless  his  negli- 
gence could  not  be  imputed  to  the  owner  because  he  was  not  the  agent 
or  servant  of  the  latter. 

If  the  relation  of  principal  and  agent  did  exist  between  Graves  and 
the  defendant,  then  I  think  the  complaint  states  a  cause  of  action,  be- 
cause It  charges  the  defendant  with  misfeasance,  and  all  of  the  authori- 
ties agree  that  for  that  an  agent  may  be  held  liable  to  a  third  party. 
It  alleges  that  the  defendant  undertook  to  supervise  the  construction 
of  the  building,  that  he  had  supervision  of  the  work  when  the  wall  fell, 
which  was  occasioned  by  the  negligent  manner  in  which  he  performed 
his  work,  and  that  the  improper  construction  of  the  wall  was  known  to 
him,  or  would  have  been  if  he  had  exercised  reasonable  diligence  in 
the  performance  of  his  duties.  The  negligent  performance  of  his  con- 
tract with  Graves,  not  mere  nonperformance,  is  what  is  alleged.  This 
is  equivalent  to  a  charge  of  misfeasance  and  not  nonfeasance.  As  said 
l^  Chief  Justice  Gray,  in  Osborne  v.  Morgan,  130  Mass.  102,  39  Am. 
Rep.  437: 

"It  is  doubtless  true  that  if  an  agent  never  does  anything  towards  carrying 
out  his  contract  with  his  principal,  but  wholly  omits  or  neglects  to  do  so,  the 
principal  is  the  only  person  who  can  maintain  any  action  against  him  for  the 
nonfeasance;  but  if  the  agent  once  actually  undertakes  and  enters  upon  the 
execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable  care  In  the 
manner  of  executing  it,  so  as  not  to  cause  any  injury  to  third  persons  which 
may  be  the  natural  consequence  of  his  acts,  and  he  cannot  by  abandoning  its 
execution  midway  and  leaving  things  in  a  dangerous  condition,  exempt  him- 
self from  liability  to  any  person  who  suffers  injury  by  reason  of  his  having  so 
left  them  without  proper  safeguards.  This  is  not  nonfeasance,  or  doing  noth- 
ing, but  it  is  misfeasance,  doing  improperly." 

And  in  Ellis  v.  McNaughton,  76  Mich.  237,  42  N.  W.  1113,  15  Am. 
St  Rep.  308,  it  was  said : 

'^Misfeasance  may  involve  to  some  extent  the  idea  of  not  doing;  as  where 
an  agent  while  engaged  in  the  performance  of  his  undertaking,  does  not  do 
something  which  it  was  his  duty  to  do  under  the  circumstances ;  as,  for  In- 
stance, when  he  does  not  exercise  that  care  which  a  due  regard  for  the  rights 
of  others  would  require.  This  is  not  doing,  but  it  is  the  not  doing  of  that 
which  is  not  imposed  upon  the  agent  merely  by  his  relation  to  his  principal, 
but  of  that  which  is  imposed  upon  him  by  law  as  a  responsible  individual  in 


Digitized  by 


Google 


432  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

common  with  all  other  members  of  society.    It  is  the  same  not  doing  which 
constitutes  negligence  in  any  relation  and  is  actionable." 

The  defendant  knew  that  workmen  would  be  engaged  in  and  about 
the  building,  and  that  a  wall  of  concrete  20  feet  high  improperly  con- 
structed would  be  imminently  dangerous  to  their  safety.  Having  as- 
sumed to  superintend  the  construction,  and  having  actually  entered  up- 
on his  work,  his  negligence  in  doing  it  was  not  a  mere  omission  of  du- 
ty to  the  owner,  but,  as  to  the  decedent,  misfeasance.  Mechem  on 
Agency,  §  572. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should  be  re- 
versed, with  costs,  the  demurrer  overruled,  with  costs,  with  leave  to 
defendant  to  withdraw  demurrer  and  interpose  an  answer,  on  payment 
of  the  costs  in  this  court  and  in  the  court  below. 

INGRAHAM,  J.,  concurs. 


WATERS  ▼.  HORACE  WATERS  &  00.  et  aL 
(Supreme  Conrt,  Appellate  Division,  First  Department    March  6,  1909.) 

1.  .COBPOBATTONS  (5  110*)— RIGHT  OF  ACTIOIf— ISSUE  OF  STOCK. 

A  corporation  has  no  right  of  action  because  shares  of  its  stock  are 
sold  to  a  person  without  being  first  offered  to  holders  of  its  stock,  though 
this  contravenes  rights  of  such  holders,  whether  under  the  original  agree- 
ment of  persons  pursuant  to  which  the  corporation  was  formed  or  other- 
wise. 

[Ed.  Note.— For  other  cases,  see  GorporationB,  Oent  Dig.  8  461;  Dec 
Dig.  S  110.*] 

%  CoBPOBATions  (8  158*)— Ultba  Vibes— Sajjb  of  Stock. 

A  corporation  having  duly  authorized  an  increase  of  its  stock,  a  sale 
from  the  unissued  portion  of  said  increase  held*  in  its  treasury  is  not 
ultra  vires,  though  in  contravention  of  a  right  of  shareholders  to  be  al- 
lowed a  first  opportunity  to  buy. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  8  158.*] 

8.  Cobpobations  (8  110*)— Fbaud  on  Gobpobation— Issue  of  Stock. 

Evidence  in  an  action  by  a  stockholder  on  behalf  of  the  corporation 
for  canceUation  of  shares  of  its  stock  held  to  show  the  issue  of  the  stock 
was  not  a  fraud  on  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  8  110.*] 

4.  Cobpobations  (8  202*)— Action  bt  Stoqkholdbb  fob  Cobpobation. 

A  stockholder  cannot  maintain  an  action  on  behalf  of  a  corporation, 
where  the  facts  constitute  no  cause  of  action  in  its  behalf,  but.  If  at  all, 
one  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  8  778;  Dec. 
Dig.  8  202.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Fanny  L.  Waters  against  Horace  Waters  &  Co.  and 
others.  From  a  judgment  adjudging  the  issuance  of  the  three  shares 
of  stock  of  said  corporation  illegal  and  a  fraud  on  it  and  its  stockhold- 
ers, and  decreeing  that  they  be  delivered  to  it  for  cancellation,  and 
that  they  be  forthwith  canceled,  certain  defendants  appeal.  Reversed, 
and  complaint  dismissed. 

•For  other  c&mb  see  sam«  topic  ft  8  mumbbb  In  Dec.  ft  Am.  Disi.  1807  to  date,  ft  Rep'r  Indexes 
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Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

H.  Aplington,  for  appellant  Kohn. 

Sanborn  &  Sanborn  (David  Leventritt,  of  counsel,  and  N.  B.  San- 
bom,  on  the  brief),  for  other  appellants. 

Horace  Waters  &  Co.,  White,  Sanborn  &  Scholz,  and  Samuel  T. 
White,  pro  sc, 

Parker,  Hatch  &  Sheehan  (Edward  W.  Hatch,  of  counsel),  for  re- 
spondent. 

CLARKE,  J.  Prior  to  the  month  of  July  Horace  Waters,  now  de- 
ceased, William  H.  Alfring,  now  deceased,  and  the  defendants  Samuel 
T.  White  and  Timothy  Leeds  Waters,  were  copartners  engaged  in  a 
mercantile  and  manufacturing  business  in  the  city  of  New  York  under 
the  name  and  style  of  "Horace  Waters  &  Company."  Thev  entered 
into  a  written  agreement  under  their  hands  and  seals  dated  July  16, 
1886,  by  which  th^  agreed  to  form  a  corporation  by  the  name  of 
Horace  Waters  &  do.,  with  a  capital  stock  of  $160,000.  Pursuant  to 
the  agreement,  the  defendant  Horace  Waters  &  Co.  was  duly  organized 
as  a  corporation  according  to  the  laws  of  the  state  of  New  York,  and 
said  copartners  were  the  incorporators  thereof.  The  assets  of  the 
firm  were  assigned  to  the  said  corporation,  and  certificates  of  stock 
were  thereafter  duly  issued  to  the  said  incorporators  in  payment  for 
their  several  interests  therein,  to  wit,  to  Horace  Waters,  630  shares, 
'to  Alfring,  198  shares,  to  White,  141  shares,  and  to  Timothy  Leeds 
Waters,  141  shares,  of  the  par  value  of  $100  each.  Said  agreement 
provided,  among  other  things,  that  the  parties  thereto  should  imme- 
diately on  the  receipt  thereof  "invest  any  dividends  and  any  interest 
on  undravm  dividends  and  any  amounts  paid  to  them  by  said  Horace 
Waters  as  hereinafter  provided  in  the  purchase  from  the  corporation 
of  its  capital  stock  for  so  long  as  and  whenever  it  has  any  unissued 
either  of  its  original  stock  or  of  any  increase  thereof" ;  that,  "in  all 
cases  of  the  purchase  of  unissued  stock  of  the  corporation,  each  of 
the  parties  hereto  shall  be  entitled  during  the  lifetime  of  the  said 
Horace  Waters  to  purchase  an  equal  share  thereof  and  an  equal  share 
of  any  shares  which  any  other  part^  hereto  may  be  entitled  to  take 
but  shall  elect  not  to  take,  and  after  the  decease  of  said  Horace  Waters 
each  of  the  other  parties  hereto,  and  the  executor,  trustee,  and  lega- 
tees of  the  said  Horace  Waters,  shall  be  entitled  to  purchase  all  such 
shares  of  stock  in  the  proportion  of  the  number  of  shares  then  held 
by  the  said  several  parties,  respectively,'^  and  the  said  Horace  Waters 
covenanted  and  agreed  that:    . 

"So  long  as  he  shoald  live  and  eadi  of  the  other  parties  hereto  shaU  live 
and  in  good  faith  observe  all  the  conditlcms,  agreements,  and  covenants  herein 
contained  to  be  k^t,  performed,  or  observed  by  them,  and  so  long  as  he  shall 
receive  his  said  salary  of  |176  per  week,  he  wUl  pay  to  them  and  each  of 
them  out  ot  any  dividends  which  may  be  dedared  and  which  he  may  from 
time  to  time  receive  on  his  said  stock  a  snm  of  money  which  added  to  the 
dlTldends  then  declared  on  the  stock  then  htid  by  them  respectively  shall 
eqoal  one-qnarter  of  the  dividend  then  declared*" 

11SN.Y.S.— 28 
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In  October,  1886,  a  dividend  was  declared  by  the  said  Horace  Wa- 
ters &  Co.,  and,  pursuant  to  the  agreement  of  July  15, 1886,  five  shares 
of  the  capital  stock  were  thereupon  sold  and  issued  to  each  of  the  in- 
corporators, and  on  January  25,  1887,  a  further  dividend  was  de- 
clared and  37  shares  of  the  capital  stock  of  the  said  corporation  were 
then  sold  and  issued  to  each  of  the  said  incorporators,  after  which  the 
capital  stock  of  the  corporation  was  held  and  owned  as  follows,  to  wit, 
Horace  Waters,  572  shares ;  William  H.  Alf ring,  240  shares ;  Timothy 
Leeds  Waters,  183  shares ;  and  Samuel  T.  White,  183  shares.  Wil- 
liam H.  Alfring  died  in  the  month  of  February,  1887.  After  the 
dividend  of  January  25,  1887,  and  prior  to  April  22,  1893,  various 
stock  dividends  were  declared  for  which  stock  was  issued  in  equal 
amounts  to  the  stockholders,  except  that,  after  the  death  of  William 
H.  Alfring,  the  dividends  on  his  stock  were  paid  in  cash  to  his  per- 
sonal representatives.  The  whole  of  the  1,500  shares  of  authorized 
capital  stock  having  been  issued  and  disposed  of  in  the  month  of  Feb- 
uary,  1890,  the  stockholders  duly  authorized  an  increase  in  the  capital 
stock  from  $150,000  to  $250,000.  Horace  Waters  died  April  22, 
1893,  and  at  the  time. of  his  death  there  had  been  sold  and  issued,  as 
provided  in  said  agreement,  $211,500  of  the  authorized  capital  stock 
of  $250,000  which  was  held  as  follows :  Horace  Waters,  1,007  shares ; 
Samuel  T.  White,  554  shares;  Timothy  Leeds  Waters,  554  shares. 
Horace  Waters  left  a  will  which  was  duly  probated.  He  bequeathed 
to  his  son,  the  defendant  Timothy  Leeds  Waters,  and  to  the  plaintiff, 
Fanny  L.  Waters,  the  wife  of  Timothy,  one-half  of  his  shares  in  the 
capital  stock  of  Horace  Waters  &  Co.,  which  he  directed  his  executor 
to  assign  and  transfer  to  them  in  specie,  to  be  divided  equally  between 
them  share  and  share  alike,  and  declared  with  respect  to  said  shares 
that  the  same  were  bequeathed  subject  to  the  conditions  of  the  agree- 
ment hereinbefore  referred  to,  gnd  on  the  condition  that  the  agree- 
ment, so  far  as  it  related  to  his  personal  representatives  or  purported 
to  bind  them,  should  be  fully  carried  out  and  observed  by  the  legatees, 
executor,  and  trustee.  Horace  Waters  by  his  will  appointed  the  de- 
fendant Noel  B.  Sanborn  executor  of  and  trustee  of  the  trust  created 
therein  and  thereby,  and  he  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such,  and  is  still  so  acting. 

On  May  3,  1893,  the  defendants  Waters  and  White  each  sold  and 
transferred  one  share  of  stock  to  Alexander  Hamilton,  for  which  the 
said  Hamilton  paid  cash  at  par,  and  was  thereupon  elected  a  trustee 
of  said  company.  In  July,  1896,  the  defendants  Waters  and  White 
each  sold  and  transferred  one  share  to  L  C.  Swazey,  who  was  there- 
upon elected  a  trustee.  The  shares  of  stock  were  sold  to  Hamilton 
and  Swazey  for  the  purpose  of  qualifying  each  of  them  to  fill  the  of- 
fice of  trustee.  In  April,  1898,  Sanborn,  as  executor  of  Horace  Wa- 
ters, held  1,007  shares  of  the  stock  for  distribution  under  the  will, 
and,  as  these  shares  could  not  be  divided  without  leaving  fractions, 
he  sold  and  transferred  to  the  defendant  Waters  two  shares,  and  to 
the  plaintiff  Fanny  L.  Waters  one  share  belonging  to  the  estate  of 
the  said  testator,  which  sale  was  made  at  private  sale,  and  without 
giving  any  notice  to  the  other  stockholders  of  the  corporation.  White 
had  notice  of  such  sale  after  the  same  was  made  and  acquiesced  there- 
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in.  On  April  22,  1898,  Sanborn  transferred  and  distributed  the  re- 
maining 1,004  shares  of  stock  by  assigning  and  transferring  to  the 
defendant  Waters  251  shares  thereof,  and  to  the  plaintiff  Fanny  L. 
Waters  251  shares  thereof,  and  to  himself  as  trustee  for  Horace  Wa- 
ters, Jr.,  251  shares  thereof,  and  as  trustee  for  Josie  K.  Waters,  251 
shares  thereof,  and  the  same  were  duly  transferred  on  the  books  of 
the  company,  and  have  been  held  and  owned  in  the  names  of  the  re- 
spective transferees  at  all  times  since  the  transfer  thereof.  After  such 
transfers,  the  stock  of  the  corporation  was  held  and  owned  as  follows : 
T.  Leeds  Waters,  805  shares ;  Fanny  L.  Waters,  252  shares ;  Noel  B. 
Sanborn,  as  trustee  for  Horace  Waters,  Jr.,  251  shares ;  Noel  B.  San- 
born, as  trustee  for  Josie  K.  Waters,  251  shares;  Samuel  T.  White, 
552  shares;  Alexander  Hamilton,  2  shares;  and  I.  C.  Swazey,  2 
shares.  On  September  20,  1899,  at  the  request  of  the  defendant 
White,  Swazey  sold  and  transferred  one  of  his  shares  to  the  defend- 
ant Waters  and  one  •to  the  defendant  White,  and  thereupon  the  said 
T.  Leeds  Waters  became  the  owner  of  806  shares,  and  the  plaintiff 
Fanny  L.  Waters  of  252  shares,  the  two  together  owning  1,058  shares, 
while  all  the  other  stockholders  owned  1,057  shares. 

The  defendants  Waters  and  White  have  been  trustees  and  directors 
of  Horace  Waters  &  Co.  ever  since  its  organization,  and  since  the 
death  of  Horace  Waters  T.  Leeds  Waters  has  been  the  president  and 
treasurer,  and  the  defendant  White  has  remained  the  vice  president  and 
secretary  of  the  corporation.  Since  July,  1905,  the  trustees  have  been 
T.  Leeds  Waters,  Samuel  T.  White,  Noel  B.  Sanborn,  and  Charles 
Scholz,  the  defendants  in  this  action.  On  February  12,  1900,  the  de- 
fendant Waters,  acting  as  president  and  treasurer,  and  the  defendant 
White,  acting  as  secretary  of  said  corporation,  sold  to  Alexander  Ham- 
ilton three  shares  of  the  then  unissued  capital  stock,  and  issued  and  de- 
livered to  him  a  certificate  therefor,  which  said  stock  was  so  issued  and 
delivered  at  par  and  without  giving  the  other  stockholders  of  the  cor- 
poration an  opportunity  to  subscribe  for  or  to  make  the  same  or  a  pro- 
portional part  thereof.  At  the  time  said  shares  of  stock  were  sold  and 
issued  to  Hamilton  he  had  for  many  years  been  in  the  employ  of  Hor- 
ace Waters  &  Co.  as  its  cashier,  and  for  nearly  seven  years  had  been 
and  then  was  one  of  the  trustees  thereof.  At  the  time  of  said  issue, 
the  defendants  Waters,  White,  and  the  said  Hamilton  were  the  only 
trustees  of  the  corporation,  and  all  of  them  assented  to  and  participated 
in  the  issue  of  the  stock  to  Hamilton,  but  no  formal  resolution  was  pass- 
ed and  entered  authorizing  such  issue.  Hamilton  died  in  July,  1901, 
and  at  the  time  of  his  death  he  was  the  owner  of  five  shares  which 
stood  in  his  name  on  the  books  of  the  corporation.  After  the  death 
of  Hamilton,  the  defendant  White  purchased  from  his  administratrix 
said  five  shares  of  stock,  paying  her  therefor  $500,  the  par  value  there- 
of, which  sum  be  borrowed  from  the  corporation  through  its  treasurer, 
the  defendant  Waters,  and  such  stock  was  duly  assigned  and  transfer- 
red to  him  by  said  administratrix,  and  was  thereafter  transferred  on 
the  books  of  the  corporation  to  said  White,  but  no  new  stock  certifi- 
cate therefor  was  issued.  White  repaid  to  the  corporation  the  $500  so 
loaned  to  him.    From  the  time  Alexander  Hamilton  became  the  own- 
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er  of  the  three  shares  said  shares  have  been  regularly  voted  at  stock- 
holders' meetings  at  which  the  defendant  Waters,  who  is  the  plaintiff's 
husband,  and  who  at  the  election  in  July,  1905,  held  her  proxy  as  a 
stockholder^  was  present  and  voted,  and  dividends  have  been  paid 
thereon  by  the  said  Waters,  as  treasurer  of  the  defendant  corporation. 
At  a  meeting  of  the  trustees  held  on  October  17,  1905,  at  which  the 
defendants  Waters,  White,  Sanborn,  and  Scholz  Were  present,  a  reso- 
lution was  introduced,  which,  after  reciting  the  issue  of  stock  of  the 
corporation  on  various  occasions  from  the  year  1886  to  the  year  1901, 
•and  which  included  in  express  terms  the  issue  of  said  three  shares  of 
stock  to  Alexander  Hamilton  on  the  ll^th  day  of  February,  1900,  pro- 
vided among  other  things  as  follows: 

"Resolved,  that  we  do  hereby  ratifjr,  approve  and  confirm  the  eald  several 
iasues  of  stock,  and  each  and  every  one  of  them,  and  do  hereby  direct  and  de- 
clare that  each  of  said  iBsaes  of  stock,  shall  have  the  same  force  and  effect 
and  be  of  the  same  validity  as  if  the  board  of  trustees  of  this  company  had 
by  a  formal  reeolntion,  entered  in  the  minutes,  authorized  and  directed  eadi 
of  the  said  Issues  of  stock  before  the  issue  thereof." 

The  defendant  Waters  protested  against  such  action,  and  asked  that 
the  matter  be  deferred,  which  request  was  denied,  and  the  resolution 
was  adopted  by  the  votes  of  a  majority  of  the  trustees ;  said  Waters 
voting  in  the  negative.  In  November,  1906,  the  defendant  Samuel  T. 
White  transferred  three  of  the  shares  of  stock  which  had  formerly 
been  issued  to  Alexander  Hamilton  to  the  defendant  Solomon  H.  Kohn 
at  their  par  value  of  $100  each.  The  plaintiff,  who  is  the  wife  of  the 
defendant  Waters,  and  the  owner  of  252  shares  out  of  the  2,118  issued, 
brings  this  action  in  a  representative  capacity  to  have  the  three  shares 
of  stock  issued  to  Hamilton  in  1900  surrendered  and  canceled.  She 
alleges  that  the  stockholders,  by  virtue  of  their  relation  as  stockhold- 
ers and  of  the  agreement,  were  and  are  legally  and  equitably  entitled 
to  subscribe  for  and  purchase  any  unissued  stock  in  preference  to  oth- 
ers, and  the  same  could  not  be  lawfully  issued  to  others  than  said 
stockholders  without  their  express  consent  and  sanction;  that  with- 
out the  authority,  knowledge,  or  consent  of  the  plaintiff  or  of  any 
stockholder,  except  themselves,  the  defendant  White  acting  as  secre- 
tary and  the  other  officer  or  officers  (which  included  her  husband), 
whose  duty  it  was  to  authenticate  its  certificates  of  stock,  acting  in  bad 
faith  and  in  disregard  of  the  l^al  and  equitable  rights  of  the  stock- 
holders, wrongfully,  unlawfully,  and  fraudulently,  and  in  violation  of 
their,  and  each  of  their  obligations,  as  trustees,  sold  and  issued  three 
shares  of  stock  to  Alexander  Hamilton  without  giving  the  other  stock- 
holders an  opportunity  to  subscribe  for  or  to  take  the  same ;  that  such 
sale  was  done  at  the  instigation  of  the  defendant  White,  and  to  his 
nominee,  and  the  issue  of  such  stock  was  a  part  of  a  scheme  and  plan 
on  the  part  of  White  to  obtain  control  of  the  corporation,  and  was  a 
fraud  upon  the  corporation  and  its  stockholders;  that,  in  pursuance 
of  his  fraudulent  scheme  and  plan  to  obtain  control  of  the  corporation, 
the  defendant  White  caused  the  resolution  to  be  introduced  at  the 
meeting  of  the  trustees  which  ratified  and  confirmed  the  several  issues 
of  stodc  which  had  been  made;  that  said  White  threatens  and  intends 
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to  procure  the  ratification  by  the  board  of  trustees  of  the  fraudulent, 
wrongful,  and  unlawful  issue  of  said  certificates  of  stock  to  said  Ham- 
ilton, and  to  procure  the  transfer  thereof  to  the  defendant  Kohn  on  the 
books  of  the  corporation,  and  the  issue  to  him  therefor  which  will  per- 
petuate the  fraud  upon  the  corporation  and  its  stockholders  heretofore 
perpetrated  by  and  through  the  defendant  White  and  the  said  trustees, 
and  will  do  so,  imless  restrained  by  the  order  of  this  court,  to  the  ir- 
reparable injury  and  damage  of  said  corporation  and  its  stockholders, 
for  which  injury  and  damage  there  is  no  remedy  at  law;  that  the  de- 
fendant corporation  is  still  under  the  control  of  the  same  trustees,  a 
majority  of  whom  voted  to  ratify  and  confirm  the  alleged  fraudulent 
issue  of  stock,  and  whose  further  acts  in  that  behalf  it  is  sought  to  re- 
strain in  this  action,  and  it  would  therefore  be  useless  to  ask  them  to 
bring  this  action  in  the  name  of  the  corporation ;  wherefore,  the  ac- 
tion is  commenced  and  will  be  prosecuted  by  this  plaintiff  on  behalf  of 
the  defendant  corporation  and  for  the  benefit  of  all  the  stockholders 
thereof,  joining  the  corporation  as  a  party  defendant.  Reduced  to  its 
ultimate  analysis,  a  stockholder  brings  a  representative  action  to  have 
canceled  three  shares  of  treasury  stock  which  were  issued  at  par  to  an 
old  employe  and  officer  of  the  corporation,  in  order  better  to  insure  his 
retention  in  the  service  and  interest  in  the  company,  upon  the  ground . 
that  she  ought  to  have  been  offered  an  opportunity  to  subscribe  for 
her  proportionate  part  of  said  three  shares,  and  that  the  failure  to  give 
her  that  opportunity  constituted  a  fraud  upon  and  irreparable  damage 
to  the  corporation,  and  thereupon  invested  it  with  the  right  to  bring 
suit  to  cancel  said  shares,  for  which  it  had  received  full  value. 

It  is  difficult  to  perceive  what  right  of  action  the  corporation  has  un- 
der the  circumstances  disclosed,  or  what  interest  it  has  as  to  who  shall 
own  its  stock,  or  what  fraud  has  been  perpetrated  on  it  by  the  failure 
to  offer  one  of  its  stockholders  an  opportunity  to  subscribe  to  her  pro- 
portional part  of  three  shares  issued  for  value  to  another  stodkhold- 
er.  In  so  far  as  plaintiff  claims  any  rights  under  the  original  agree- 
ment of  the  four  copartners  of  the  old  firm  of  Horace  Waters  &  Co. 
as  a  result  of  which  agreement  the  corporation  was  incorporated,  it  is 
enough  to  say  that  neither  she  nor  the  corporation  was  party  to  that 
agreement,  that  said  agreement  only  bound  the  original  parties  thereto, 
and  that  in  no  event  could  the  corporation,  as  sudi,  be  affected  there- 
by. And  so  of  any  rights  claimed  under  the  will  of  her  father  by 
which  she  acquired  title  to  certain  shares  of  the  stock  of  the  corpora- 
tion. That  will  spoke  only  to  the  executor  and  trustee  thereunder,  and 
governed  only  the  legatees  named  therein.  The  corporation  as  such 
was  not  aflfected  or  controlled  thereby.  Whatever  rights  or  claims 
plainti£F  may  assert  or  may  have  under  the  agreement  and  from  the 
will  arc  absolutely  personal  to  her  to  be  asserted  against  the  individual 
parties  to  said  agreement,  or  taking  or  acting  by  virtue  of  said  will, 
and  are  not  to  be  asserted  in  such  an  action  as  that  at  bar,  which  de- 
pends entirely  for  its  status  in  court  upon  the  proposition  that  rights  of 
the  corporation  are  being  asserted.'and  remedies  asked  for  on  its  be- 
half. 
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The  complaint  and  brief  of  the  respondent  reek  with  the  word 
"fraud."  Fraud  is  abhorrent,  and,  if  a  court  of  equity  finds  fraud,  it 
is  swift  to  deal  with  it.  To  characterize  transactions  as  fraudulent  do 
not  make  them  such.  Unauthorized  acts  are  not  necessarily  fraudu- 
lent. Illegal  acts  are  not  per  se  fraudulent.  Respondent  argues  that 
a  stockholder  has  an  inherent  vested  right  to  have  offered  to  him  an 
opportunity  to  take  a  proportionate  share  of  stock  issued  otherwise 
than  for  property.  Three  shares  were  issued  to  Hamilton  and  paid  for 
at  par.  She  was  not  offered  the  opportunity  to  obtain  three-eighths  of 
one  of  those  shares.  Therefore  the  issue  of  the  three  shares  was 
fraudulent  It  was  a  fraud  on  the  corporation.  The  corporation  has 
the  right  to  bring  an  action  to  cancel  said  shares  as  fraudulently  issued. 
The  corporation  is  in  the  control  of  the  trustees  who  issued  the  shares. 
It  is  useless  to  ask  it  to  bring  such  suit.  Therefore,  as  a  stockholder  in 
a  representative  capacity,  to  rectify  the  wrong  done  to  the  corporation 
by  the  fraudulent  issue,  she  brings  suit  for  the  benefit  of  the  corpora- 
tion. 

Stockholders'  suits  'of  a  representative  character  have  been  often 
brought  and  often  sustained.  The  rules  governing  them  have  been 
pretty  well  formulated.  The  learned  counsel  for  the  respondent  states 
in  his  brief: 

'There  are  three  classes  of  stockholders*  wrongs  which  the  corporation  Is 
ordinarily  the  party  to  remedy,  viz.,  wrongs  arising  from  a  breach  of  trust  by 
directors  or  a  majority  of  the  stockholders,  and  these  are  (1)  fraudulent  acts ; 
(2)  ultra  vires  acts ;  (3)  negligence  of  corporate  directors.'* 

We  may  dismiss  the  second  class,  ultra  vires  acts.  These  three 
shares  of  stock  are  not  overissued  stock.  The  corporation  had  so  far 
back  as  February,  1890,  duly  authorized  an  increase  in  its  capital  stock, 
and  it  was  from  the  unissued  portion  of  said  increase  held  in  its  treas- 
ury that  these  three  shares  were  issued.  The  cases,  having  to  do  with 
an  overissue  of  stock,  therefore  have  no  application. 

The  third  class  of  cases  may  likewise  be  dismissed  from  considera- 
tion, where  a  right  of  action  accrues  to  a  corporation  for  damage  and 
loss  occasioned  to  it  by  the  negligence  of  its  trustees  and  officers  in  the 
management  of  its  affairs.  No  negligence  is  alleged  or  proved,  and  no 
damage  resulting  therefrom.  • 

It  follows  that  the  sole  basis  of  the  action  must  be  the  fraud  which 
is  so  elaborately  set  forth.  It  appears  that  in  this  small  business  cor- 
poration, formed  in  succession  of  and  to  carry  on  the  business  of  a 
preceding  copartnership,  of  which  there  were  originally  but  four  stock- 
holders, and  at  the  time  of  the  transaction  complained  of  but  five  stock- 
holders and  three  trustees,  the  directors  had  not  been  in  the  habit  of 
holding  formal  meetings  for  the  purpose  of  authorizing  the  issuance  of 
stock;  that  between  April  20,  1887,  and  January  26,  1890,  there  had 
been  27  separate  instances  of  the  issuance  of  stock  by  the  officers  of 
the  company  without  a  formal  vote  of  its  trustees.  These  three  shares 
of  stock  were  issued  in  precisely  the  same  way  that  the  prior  issues 
had  been  made ;  that  is,  by  the  agreement  of  Waters,  the  president,  and 
White,  the  secretary,  who  signed  and  sealed  the  certificate.  The  alle- 
gation that  the  issue  of  such  stock  was  a  part  of  a  scheme  and  plan  on 
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the  part  of  White  to  obtain  control  of  the  defendant  corporation  and 
was  a  fraud  upon  the  defendant  corporation  is  entirely  unsupported  by 
proof.  On  the  contrary,  it  is  affirmatively  disproved.  At  that  time  the 
plaintiff  and  her  husband  held  1,058  shares,  Sanborn,  as  trustee  of 
Horace  Waters,  Jr.,  and  his  wife,  held  502  shares.  White,  553  shares, 
and  Hamilton,  2  shares,  completing  the  total  of  those  issued.  There 
never  had  been  any  question  or  any  contest  as  to  the  control  of  the  cor- 
poration. Hamilton  had  been  for  many  years  connected  with  the  com- 
pany, which  owed  him  at  the  time  about  $1,600. 
White  testified: 

•*We  desired  to  have  Mr.  HamHton  retained.  His  services  were  valuable  tc 
tbe  company,  and  we  desired  also  to  have  his  money  retained,  and  the  sug^ 
gestlon  was  that  we  give  him  stock  for  that  ♦  •  •  He  said  that  he  could 
buy  three  shares  If  we  could  sell  him  that.  He  was  anxious  to  make  himself 
as  well  connected  with  the  company  as  he  could.  I  talked  with  Mr.  Waters 
about  It  in  a  general  way,  and  Mr.  Waters  was  agreeable  to  It,  or  was  favor- 
able to  It,  and  Mr.  Hamilton  wanted  It,  and  that  Is  how  It  came  to  be  Issued. 
•  •  •  We  desired  to  sell  Mr.  Hamilton  stock  In  order  to  fasten  him  or 
Identify  him  with  the  business  very  much.  He  was  very  useful  to  us.  He 
was  a  man  of  good  Judgment,  and  his  services  were  very  valuable.  Mr.  Wa- 
ters felt  In  that  regard  even  more  than  I  did.  He  was  sort  of  a  prot^g^  of 
Mr.  Waters.  Mr.  Hamilton  paid  for  this  stock  by  applying  |300  of  the  In- 
debtedness that  we  owed  him.    Th^t  Indebtedness  was  for  labor  done." 

Mr.  Waters  testified  that  he  consented  to  the  issue  of  these  three 
shares  of  stock,  and  said : 

"I  signed  the  certificates,  and  Mr.  Hamilton  paid  for  the  three  shares  of 
stock,  and  that  money  came  Into  my  hands  as  treasurer.  Those  three  shares 
of  Hamilton's  were  voted  on  at  every  annual  election  after  that  I  did  not 
object  to  Its  being  voted  on,  and  dividends  were  paid  on  It" 

Every  stockholder  has  acquiesced  in  that  sale  of  the  three  shares  of 
stock  and  in  the  payment  of  the  dividends  thereon,  with  the  excep- 
tion of  the  plaintiff,  and  the  trustees,  before  the  institution  of  this 
suit,  adopted  a  resolution  expressly  ratifying  the  said  transaction,  as 
well  as  the  26  other  issues  of  stock  heretofore  alluded  to.  The  plain- 
tiff's husband,  who  held  her  proxy,  acquiesced  and  participated  in  the 
original  sale  and  in  the  successive  payments  of  dividends.  There- 
fore the  corporation  and  all  of  its  stockholders,  with  the  single  excep- 
tion of  the  plaintiflf,  have  ratified  the  transaction.  It  seems  to  me  clear 
that  the  corporation  cannot  now  bring  an  action  to  cancel  said  stock 
upon  the  ground  of  fraud.  If  the  corporation  has  no  such  cause  of 
action,  the  plaintiff,  suing  as  its  representative  and  in  its  behalf,  evi- 
dently has  none. 

We  must  therefore,  as  it  seems  to  me,  eliminate  the  only  ground 
upon  which  it  can  be  claimed  in  this  case  that  a  cause  of  action  exists 
in  favor  of  the  corporation,  as,  while  the  complaint  alleges  such 
grounds  sufficiently  to  be  demurrer  proof,  there  is  no  evidence  in  the 
case  to  sustain  such  allegations.  Nor,  indeed,  does  the  learned  court 
find  fraud  as  a  matter  of  fact.  In  his  conclusions  of  law  he  does  say 
"that  the  issuing  of  the  three  shares  of  capital  stock  of  the  defendant 
Horace  Waters  &  Co.  to  Alexander  Hamilton  was  illegal  and  a  fraud 
upon  the  corporation,  and  upon  its  stockholders,"  but  that  conclusion 
of  law  is  not  sustained  by  his  findings  of  fact  nor  by  the  evidence. 
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This  brings  us  to  the  only  basis  upon  which  the  plaintiff  can  claim 
any  cause  of  action,  and  that  is  that  she  was  not  given  the  opportunity 
at  the  time  of  the  issuance  of  these  three  shares  of  stock  of  purchasing 
her  proportionate  share  thereof,  to  wit,  three-eighths  of  one  share. 
For  this  she  relies  upon  Stokes  v.  Continental  Trust  Co.,  186  N.  Y. 
286,  78  N.  E.  1090,  12  L.  R.  A.  (N.  S.)  969 ;  but  that  was  an  action 
brought  by  a  stockholder  to  compel  his  corporation  to  issue  to  him 
at  par  such  a  proportion  of  an  increase  made  in  its  capital  stock  as 
the  number  of  shares  held  by  him  before  such  increase  bore  to  the 
number  of  shares  originally  issued,  and,  in  case  such  additional  shares 
could  not  be  delivered  to  him,  for  his  damages  in  the  premises.  That 
was  an  individual  action  against  the  corporation,  asserting  the  right 
of  the  plaintiff  to  damages  from  the  corporation  because  of  an  act 
done  by  the  corporation.  The  action  at  bar  is  one  asserted  to  be  for 
the  corporation,  to  disaffirm  an  act  done  by  the  officers  thereof,  and  to 
cancel  the  stock  issued  by  them,  upon  the  ground  of  a  fraud  committed 
upon  the  corporation  and  to  its  damage.  We  find  nothing  in  the 
Stokes  Case  authorizing  such  an  action  as  this. 

We  reach  the  conclusion,  therefore,  that  the  judgment  appealed 
from  should  be  reversed,  and,  as  upon  the  facts  found,  most  of  which 
are  conceded  by  stipulation  entered  into  between  the  parties,  there  is 
no  cause  of  action  in  behalf  of  the  corporation,  and  therefore  none 
in  the  plaintiff  in  the  representative  capacity  in  which  she  sues,  the 
complaint  should  be  dismissed,  with  costs  and  disbursements  to  the 
appellant    All  concur. 


A.  SGHWOEREB  &  SONS,  Inc.,  ▼.  STONSl 

(Supreme  Court,  AppeHate  DivlBlon,  First  Department    Mardi  5,  1909.) 

Fbauds,  Statute  of  (§  83*)— PAncsNt  of  Debt  of  Anotheb.  , 

A  subcontractor  refused  to  begin  work  under  its  contract  because  of 
the  financial  difficulties  of  the  principal  contractor,  a  corporation.  A 
third  person,  who  was  interested  in  a  corporation  foreclosing  a  mortgage 
on  the  building,  and  who  in  fact  constituted  substantially  the  principal 
contractor,  orally  promised  to  pay  the  subcontractor  if  it  would  go  ahead 
with  the  work  which  it  did.  Held,  that  the  promise  of  the  third  person 
was  an  original  promise  founded  on  a  new  consideration,  and  was  en- 
forceable notwithstanding  the  statute  of  f  rauda 

[E3d.  Note. — ^For  other  cases,  see  Frauds,  Statute  of;  Cent  Dig.  U  60^  63* 
66;  Dec.  Dig.  8  33.«] 

Ingraham  and  Scott  JJ^  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  A.  Schwoerer  &  Sons,  Incorporated,  against  Samuel 
H.  Stone.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Bertram  L.  Kraus,  for  appellant. 

Benjamin  F.  Feiner,  for  respondent 

•For  oUier  caaei  sm  Mine  toplo  it  |  numbbb  In  Deo.  it  Am.  Disi.  1907  to  dJite,  it  R^p'r  Indexes 

Digitized  by  VjOOQIC 


Sup.  Ct)  A.  8CHWOEBEB  A  SONS  Y.  STONE.  441 

McLaughlin,  J.  this  action  was  brought  to  recover  the  sum 
of  $1,650  and  interest  thereon  for  labor  performed  and  materials 
furnished  on  a  building  which  was  being  constructed  by  the  Wolff 
Construction  Company — ^the  complaint  alleging  that  the  plaintiff  had 
a  contract  with  it  to  perform  work  and  furnish  materials  in  and  about 
the  roof;  but  before  any  of  the  work  was  performed  or  any  of  the 
materials  furnished,  the  construction  company  became  financially  em- 
barrassed, and  the  plaintiff  refused  to  proceed  under  its  contract. 
Thereafter,  at  the  request  of  the  defendant,  who  was  interested  in  the 
completion  of  the  building,  and  upon  his  promise  to  pay  the  plaintiff, 
the  work  and  materials  m  question  were  performed  and  furnished. 
The  answer  denied  the  material  allegations  of  the  complaint,  and  al- 
leged as  an  affirmative  defense  that  the  promise,  if  made,  was  oral, 
was  to  answer  for  the  debt  or  default  of  another,  and  void  under  the 
statute  of  frauds.  The  complaint  was  dismissed  at  the  close  of  plain- 
tiff's case,  and  it  appeals. 

At  the  trial  only  one  witness  was  sworn,  Schwoerer,  the  treasurer 
and  active  manager  of  the  plaintiff,  from  whose  testimony  it  appears : 
That  the  plaintiff  entered  into  a  contract  with  the  Wolff  Construction 
Company,  the  main,  contractor,  to  do  certain  work  and  furnish  certain 
materials  on  the  building.  That,  before  the  plaintiff  entered  upon  the 
performance  of  the  contract,  the  construction  company  became  finan- 
dally  embarrassed,  and  plaintiff  refused  to  perform  its  contract.  That 
thereupon  the  defendant  sent  for  Schwoerer,  and  asked  him  what 
plaintiff  proposed  to  do  about  carrying  out  the  contract,  and  he  in- 
formed defendant  that  plaintiff  was  not  going  to  carry  it  out  because 
the  construction  company  was  financially  embarrassed.  That  the 
plaintiff  had  a  judgment  against  it  for  $600  or  $700  which  it  had  been 
unable  to  collect.  That  there  were  liens  against  the  building,  and 
that  the  Mannados  Realty  Company,  in  which  the  defendant  was  in- 
terested and  of  which  he  was  treasurer,  had  commenced  an  action  to 
foreclose  a  mortgage  which  it  held.  Thereupon  the  defendant  asked 
Schwoerer  how  much  the  plaintiff  would  reduce  the  contract,  and  go 
on  and  finish  it  under  the  supervision  of  a  Mr.  Roach,  whom  the  de- 
fendant said  he  had  made  president  of  the  Wolff  Construction  Com- 
pany in  place  of  its  former  president;  that  Schwoerer  replied  he  al- 
.  ready  had  a  contract  with  the  Wolff  Construction  Company,  and  there 
was  no  need  of  reducing  the  price  to  make  a  new  one  with  them.  That 
defendant  then  suggested  that  the  contract  be  made  with  the  Man- 
nados Realty  Company,  and  this  proposition  was  rejected  by  Schwoer- 
er and  the  defendant  then  said,  "Supposing  I  agree  to  pay  you  for 
the  work,  how  much  will  you  take  off?"  And  Schwoerer  replied,  "If 
you  agree  to  pay  for  the  work,  I  will  make  the  price  $2,750"  (the 
original  price  was  $3,000).  That  defendant  then  took  the  contract 
and  made  an  indorsement  upon  it  to  the  effect  that  the  price  was  re- 
duced to  $S,750,  and  then  said  to  Schwoerer:  "Now  you  go  up  and 
see  Mr.  Roach,  and  let  Mr.  Roach  prepare  contracts  to-morrow  or 
the  next  dajr  for  $2,760."  That  Schwoerer  called  upon  Roach  and 
certain  revisions  were  made  which  still  further  reduced  the  price  to 
$2,250,  and  a  new  contract  was  then  prepared  between  plaintiff  and 
the  Wolff  Construction  Company,  but  no  provision  was  made  for  the 
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terms  of  payment,  except  that  "payments  to  be  arranged  within  the 
next  48  hours,  satisfactory  to  both  parties";  Roach  saying  the  ar- 
rangement would  have  to  be  made  with  the  defendant.  That  Schwoer- 
er  then  took  the  contract  to  the  defendant,  who  said  he  would  pay 
"as  soon  as  I  wanted  any  money,  to  try  to  get  $1,000  worth  of  work 
done"  before  asking  for  a  payment.  Tnat  Schwoerer  then  stated  that 
the  plaintiff  would  not  do  the  work  under  the  contract,  and  asked  if 
defendant  would  not  give  him  a  letter,  which  he  refused  to  do  be- 
cause he  stated  he  was  interested  in  the  loan  made  by  the  Mannados 
Realty  Company,  and,  if  he  did,  then  the  other  mechanics  on  the 
building  would  come  and  want  their  pa3mients  on  the  building  guar- 
anteed in  that  way,  and  he  did  not  propose  to  pay  them ;  but  he  said : 

"Go  ahead,  and  I  will  see  that  you  get  jrour  money.  I  wlU  pay  you  for 
everything  you  do  on  that  Job.  ♦  ♦  •  I  wUl  tell  you  I  will  give  you  pay- 
ments as  you  progress ;  but  don't  make  them  any  less  than  $1,000." 

That  the  plaintiff  thereupon  furnished  the  materials,  and  perform- 
ed the  labor  called  for  by  the  contract.  That,  during  the  progress  of 
the  work,  Schwoerer  asked  Stone  for  a  payment  on  the  contract  of 
$600,  and  the  defendant  said  he  would  send  over  a  check  for  that 
amount,  which  he  did.  That  the  check  was  madie  by  the  Mannados 
Realty  Company  by  S.  H.  Stone,  treasurer,  payable  to  the  order  of 
Wolff  Construction  Company  "for  Schwoerer  &  Sons,"  indorsed  by 
the  construction  company  and  then  delivered.  That  shortly  after  this 
the  work  was  completed  and  plaintiff  asked  Stone  for  final  payment. 
That  he  made  some  complaint  about  the  work,  and  said,  if  that  were 
remedied,  then  he  would  pay.  That  the  changes  were  made  as  sug- 
gested and  another  request  made  for  payment,  and  defendant  replied, 
"You  come  in  here  in  a  week  or  10  days,"  and  I  will  pay  you.  That 
he  thereafter  refused  to  make  any  further  pa)rments,  and  this  action 
was  brought.  The  testimony  of  the  witness  Schwoerer  to  the  effect 
that  the  defendant  personally  promised  to  pay  the  plaintiff  was  cor- 
roborated by  the  affidavit  of  Roach,  which  was  put  in  evidence  with- 
out objection. 

Upon  this  state  of  facts  I  think  the  plaintiff  made  a  prima  facie  case 
which  entitled  it  to  recover.  It  is  fairly  to  be  inferred  from  Schwoer- 
er's  testimony  that  the  defendant  not  only  was  interested  in  the  Man- 
nados Realty  Company,  which  was  foreclosing  the  mortgage  upon 
the  building,  but  that  he,  in  fact,  constituted  substantially  the  Wolff 
Construction  Company.  He  stated  that  he  had  removed  Wolff  from 
the  construction  company,  and  put  Roach,  his  superintendent,  in  his 
place.  The  promise  sought  to  be  enforced  related  to  the  indebted- 
ness thereafter  to  be  created.  It  was  an  original  promise,  founded 
upon  a  new  consideration,  which  was  work  thereafter  to  be  perform- 
ed and  materials  thereafter  to  be  furnished.  Raabe  v.  Squier,  148 
N.  Y.  81,  42  N.  E.  616 ;  Reisler  v.  Silbermintz,  99  App.  Div.  131,  90 
N.  Y.  Supp.  967.  It  was  beneficial  to  the  promisor  by  reason  of  his 
interest  in  the  Wolff  Construction  Company  or  the  Mannados  Realty 
Company,  or  both.  Thus  the  case  is  brought  within  the  rule  laid 
down  in  White  v.  Rintoul,  108  N.  Y.  222,  15  N.  E.  318,  in  which  the 
court  said : 
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"Where  the  primary  debt  subsists  and  was  antecedently  contracted,  the 
promise  to  pay  It  Is  original  when  It  Is  founded  on  a  new  consideration  moving 
to  the  promisor  and  beneficial  to  him,  and  such  that  the  promisor  thereby 
comes  under  an  Independent  dnty  of  pasrment  irrespective  of  the  liability  of 
the  principal  debtor." 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

CLARKE  and  HOUGHTON,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  So  far  as  appears  from  this  record, 
the  defendant  had  no  personal  interest  in  the  performance  of  this  con- 
tract. He  appears  to  have  been  an  officer  of  a  corporation  who  had  a 
mortgage  upon  the  property  that  was  being  improved ;  but  the  record 
certainly  shows  no  personal  interest  which  would  be  benefited  by  the 
performance  of  the  plaintiff's  contract.  The  plaintiff,  having  a  con- 
tract with  a  contractor  to  erect  a  building  upon  the  premises  described, 
who  was  in  financial  difficulties,  had  refused  to  carry  out  his  contract. 
He  saw  the  defendant,  stated  his  position,  and  the  defendant  asked  him 
what  he  would  do  the  work  for  if  the  defendant  promised  to  pay  the 
amount  due.  According  to  the  plaintiff's  testimony,  an  agreement  was 
then  arrived  at,  by  which  the  defendant  would  pay  the  amount  of  a  new 
contract  to  be  made  with  the  original  contractor.  Subsequently  a  new 
contract  was  made,  not  between  the  plaintiff  and  the  defendant,  but  be- 
tween the  plaintiff  and  the  original  contractor,  which  contained  no  ref- 
erence to  the  defendant,  and  under  which  the  plaintiff  furnished  the 
materials  and  performed  the  work  that  he  had  undertaken  to  do.  I 
think  that  all  prior  negotiations  were  merged  in  this  new  contract  when 
it  was  executed.  The  only  question  presented  is  whether,  subsequent 
to  the  execution  of  the  new  contract,  there  was  any  agreement  with 
the  defendant  to  pay  the  amount  due  to  the  plaintiff  which  was  en- 
forceable. After  this  second  contract  was  made,  the  date  of  which 
was  the  28th  of  March,  1905,  the  plaintiff  testified  that  he  saw  the  de- 
fendant and  showed  him  the  contract,  and  stated  that  the  plaintiff  had 
reduced  the  price  $500  for  the  omission  of  a  stone  cornice ;  that  de- 
fendant said  he  would  pay  plaintiffs  as  soon  as  they  wanted  any  mon- 
ey, to  try  to  make  the  payments  not  less  than  $1,000;  that  plaintiff 
then  told  the  defendant  that  he  would  not  work  under  this  contract, 
and  asked  the  defendant  to  give  a  letter  in  writing;  that  defendant 
said  that  he  could  not  do  that,  because  he  was  interested  in  the  loan, 
and,  if  he  did  that,  the  other  mechanics  on  the  building  would  come 
and  want  their  payments  in  that  way  and  he  did  not  propose  to  pay 
them;  that  defendant  then  said,  "Go  ahead,  and  I  will  see  that  you 
get  your  money."  He  said,  "I  will  pay  you  for  everything  you  do  on 
that  job."  Here  a  contract  had  been  made  with  the  Wolff  Construc- 
tion Company  to  do  the  work,  by  which  the  Wolff  Construction  Com- 
pany agreed  to  pay  to  the  plaintiff  the  sum  of  $2,250,  and  that  such 
sum  shall  be  paid  in  current  funds  by  the  Wolff  Construction  Company 
to  the  plaintiff  as  specified.  This  was  an  absolute  obligation  of  the 
Wolff  Construction  Company  which  was  in  existence  when  the  plain- 
tiflF  went  to  the  defendant,  and  the  defendant  said  he  would  pay  the 
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plaintiff  as  soon  as  the  plaintiff  wanted  any  money;  that  he  would 
pay  the  plaintiff  for  everything  the  plaintiff  did  on  that  job.  It  seems 
to  me  that  this  is  dearly  to  answer  for  the  debt  of  the  Wolff  Construc- 
tion Company,  and  not  an  original  contract  made  by  the  defendant  tp 
pay  for  the  work  done  by  the  plaintiff  upon  this  building.  The  courts 
have  often  gjone  far  to  prevent  injustice  where  the  owner  of  real  prop- 
erty vitally  interested  in  completing  a  building  in  course  of  construc- 
tion had  made  an  independent  contract  to  pay  a  person  furnishing' 
labor  and  materials  for  the  building.  In  this  case,  however,  where  a 
contract  has  just  been  made  and  no  work  performed,  and  the  only 
agreement  was  to  pay  to  a  contractor  the  amount  of  his  contract  by  a 
person  who  was  not  proved  to  have  any  beneficial  interest*  in  the  prop- 
erty, I  do  not  think  that  it  can  be  said  to  be  an  original  contract,  but 
must  be  construed  to  be  a  promise  to  answer  for  the  debt  or  obligation 
of  the  Wolflf  Construction  Company,  and  thus  within  the  statute  of 
frauds. 

In  the  case  of  Raabe  v.  Squier,  148  N.  Y.  81,  42  N.  E.  516,  it  was 
held  that  the  statute  of  frauds  was  not  applicable  to  the  contract  there 
under  consideration,  and  the  reasons  given  were  because  "the  promise, 
in  so  far  as  it  is  here  sought  to  be  enforced,  related  to  the  indebtedness 
thereafter  to  be  created.  The  promisors  were  the  owners  of  the  build- 
ings in  process  of  construction.  The  woodwork  furnished- by  the  plain- 
tiffs was  for  their  benefit.  The  contractors  had  neglected  to  pay  the 
plaintiffs  for  the  material  furnished  and  they  refused  to  deliver  more,  as 
they  had  the  right  to  do.  Under  such  circumstances,  the  promise  was 
made,  and  it  was  in  reliance  upon  the  promise  that  the  plaintiffs  de- 
livered the  rest  of  the  woodwork.  The  promise  thus  made  was  origi- 
nal and  founded  upon  a  new  consideration,  that  of  the  goods.  It  was 
beneficial,  as  we  have  seen,  to  the  promisors."  In  Reisler  v.  Silber- 
mintz,  99  App.  Div.  181,  90  N.  Y.  Supp.  967,  the  promisor  was  the 
owner  of  the  building  and  the  contract  that  was  made  was  for  altera- 
tions in  it.  In  both  these  cases,  which  have  sustained  as  on  an  original 
promise,  the  promisor  was  beneficially  interested  in  the  performance 
of  the  contract,  and  stress  in  both  cases  is  laid  upon  that  condition. 
To  make  such  a  promise  original,  it  seems  to  me  there  must  be  a  new 
consideration  which  was  beneficial  to  the  promisor  and  in  addition  to 
what  the  promisee  was  bound  to  perform  by  reason  of  his  original  con- 
tract. Here  the  plaintiff  had  entered  into  a  contract  with  the  Wolff 
Construction  Company.  The  Wolff  Construction  Company  had  not  in 
any  way  violated  its  contract,  and  the  plaintiff  was  under  legal  obliga- 
tion to  perform  that  contract.  He  went  to  the  defendant  with  that 
contract,  and  the  defendant  agreed  to  pay  him  for  the  materials  and 
that  he  furnished  under  it.  In  both  Raabe  v.  Squier,  supra,  and  Reis- 
ler V.  Silbermintz,  supra,  the  original  contractors  had  failed  to  perform 
their  contract,  and  thus  the  promisee  was  absolved  from  carrying  it 
out.  Under  these  circumstances,  he  went  to  the  owner' of  the  build- 
ing who  was  beneficially  interested  in  having  the  work  performed  and 
the  owner  of  the  building  to  secure  that  benefit,  promised  that  what 
was  furnished  in  future  he  would  pay  for,  making  a  new  and  independ- 
ent contract  to  furnish  work  and  materials  for  his,  the  promisor's,  ben- 


Digitized  by 


Google 


Sup.  Ct)  TATLOB  y.  KLEIN.  445 

efit.  In  this  case,  however,  the  plaintiff  had  a  contract  with  the  Wolff 
Construction  Company  which  he  was  bound  to  perform*  Nothing  had 
happened  to  discharge  him  from  his  obligation  to  the  Wolff  Construc- 
tion Company,  and  whatever  promise  the  defendant  made  was  simply 
to  pay  what  the  Wolff  Construction  Company  had  agreed  to  pay  and 
for  what  the  plaintiff  had  agreed  to  perform  upon  the  promise  of  the 
Wolff  Construction  Company  to  pay.  It  seems  to  me  that  a  contract 
made  under  such  circumstances  cannot  in  any  sense  be  said  to  be  a 
new  or  original  contract.  It  was  not  beneficial  to  the  defendant,  and  it 
lacked  the  essential  elements,  namely,  a  beneficial  interest  of  the  prom- 
isor in  the  performance  of  the  contract  and  furnishing  the  labor  and 
materials  on  the  new  promise,  which  but  for  that  he  was  under  no  ob- 
ligation to  furnish,  which  are  necessary  to  establish  a  new  and  inde- 
pendent contract. 

I  think,  therefore,  that  the  judgment  was  right  and  should  be  af« 
firmed. 

SCOTT,  J.,  concurs. 


TATLOE  ▼.  K02IN. 
(Supreme  Court,  Appellate  Diyiaion,  First  Department    MarCh  8,  1900.) 

1.  AonoN  (1 27*)— Natubb— OoNTBAor  ob  Tort. 

Under  Code  Civ.  Proc.  f  549,  subd.  4»  providing  that  a  defendant  may  be 
arrested  in  an  action  on  contract  where  it  Is  alleged  In  the  complaint  that> 
after  making  the  contract,  he  disposed  of  his  property  with  intent  to  de- 
fraud his  creditors,  the  insertion  of  such  an  allegation  in  a  complaint 
otherwise  on  contract  does  not  change  the  nature  of  the  action  to  one  for 
tort 

[Ed.  Nota— For  other  eases,  see  Action,  Cent  Dig.  8f  162,  175:  Dec. 
Dig.  i  27.*1 

2,  AonON  (f  48^)—JOINDEBr-TOBT  AND  CONTRACT. 

A  cause  of  action  for  fraudulent  representations,  whereby  extension  of 
credit  was  obtained,  and  one  for  price  of  goods  sold  at  another  time,  do 
not  arise  out  of  the  same  transaction  or  transactions  connected  with  the 
same  subject  of  action,  so  as  to  aUow  of  their  being  Joined,  under  Code 
CiT.  Proc  f  484,  subd.  9,  in  the  same  action. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent  Dig.  i  504;  Dec.  Dig.  i 
4a*J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  M.  Taylor  against  Ignatz  Klein.  From  a  judgment 
overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Reversed, 
and  demurrer  sustained. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Herman  M.  Schaap,  for  appellant 
Abraham  A.  Silberberg,  for  respondent 

McLaughlin,  J.  The  complaint  sets  forth  three  separate  and 
distinct  causes  of  action,  and  the  defendant  demurred  upon  the  ground 

"•For  oUiar  omm  ■••  Man«  topte  ft  |  wkbib  In  Deo.  ft  Am.  Diga,  1S07  to  daU,  ft  R^'r  IndaxM 
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that  they  were  improperly  united,  in  that  the  first  was  in  tort  and  the 
other  two  on  contract.  The  demurrer  was  overruled,  as  appears  from 
the  opinion  of  the  learned  justice  sitting  at  Special  Term,  upon  the 
ground  that  the  second  and  third  causes  of  action  "sound  in  tort  and 
not  in  contract." 

The  first  cause  of  action  contains  allegations  to  the  effect  that,  in 
order  to  induce  the  firm  of  J.  E.  Bates  &  Co.  to  extend  a  term  of  credit 
to  the  defendant  for  merchandise  theretofore  sold  and  delivered  to 
him,  he  gave  to  the  firm  a  written  statement,  signed  by  himself,  in 
which  he  falsely,  fraudulently,  and  for  the  purpose  of  deceiving  the 
firm  stated  that  he  then  had  on  hand  merchandise  consisting  of  shoes 
of  the  cost  of  at  least  $1,400 ;  that  the  firm,  relying  on  such  statement 
and  believing  the  same  to  be  true,  extended  a  term  of  credit  to  the  de- 
fendant on  an  indebtedness  theretofore  incurred  to  the  extent  of  $255.- 
49,  and  by  reason  of  that  fact  it  was  damaged  in  that  sum,  for  which 
judgment  was  demanded.  Then  follows  an  allegation  to  the  effect  that 
the  claim  prior  to  the  commencement  of  the  action  was  assigned  to  the 
plaintiff.  This  cause  of  action  is  clearly  one  to  recover  damages  for 
fraudulent  representations. 

The  second  and  third  causes  of  action  are  upon  contract.  The  sec- 
ond alleges  that  the  firm  of  Thoinas  Boyd  &  Co.  "sold  and  delivered 
to  the  defendant,  upon  his  special  request  and  promise  to  pay  therefor, 
*  *  *  goods,  wares,  and  merchandise  of  agreed  price  and  value  of 
two  hundred  and  fifty  and  22/100  ($250.22)  dollars,  all  of  which  the  de- 
fendant promised  and  agreed  to  pay.  *  *  *  That  it  has  not  paid 
the  same  or  any  part  thereof,  although  demand  therefor  has  been 
made."    And  the  third  alleges  that: 

"The  Standard  Shoe  Company  ♦  •  •  sold  and  delivered  to  the  defend- 
ant, upon  his  special  request  and  promise  to  pay  therefor,  ♦  •  •  goods, 
wares,  and  merchandise  of  the  agreed  price  and  value  of  $104,  all  of  which 
the  defendant  promised  and  agreed  to  pay.  ♦  ♦  ♦  That  defendant  has  not 
paid  the  same,  or  any  part  thereof,  although  demand  therefor  has  been  made.'* 

Each  of  these  causes  of  action  contains  an  allegation  that  the  claim 
had  prior  to  the  commencement  of  the  action  been  assigned  to  the 
plaintiff. 

There  is  also  in  each  of  the  second  and  third  causes  of  action  an  al- 
legation to  the  effect  that  at  a  time  therein  stated  the  firm  of  J.  E. 
Bates  &  Co.  recovered  a  judgment  against  the  defendant  in  an  action 
in  the  City  Court  of  the  City  of  New  York  for  the  price  of  goods 
theretofore  sold  by  the  firm  to  him;  that,  after  the  recovery  of  this 
judgment,  the  defendant  applied  to  the  City  Court  to  vacate  the  same 
upon  the  ground  that  the  summons  in  the  action  had  never  been  serv- 
ed upon  him,  and,  before  the  application  was  heard,  execution  was  is- 
sued upon  the  judgment  and  a  levy  made;  that  the  defendant  then 
had  in  his  place  of  business  goods,  wares,  and  merchandise  consisting 
of  shoes,  subject  to  the  payment  of  his  debts,  of  the  value  of  at  least 
$900;  that  immediately  upon  the  sheriff's  surrendering  possession  to 
the  defendant  he  fraudulently  and  with  the  purpose  and  intent  o£ 
cheating  and  defrauding  his  creditors,  including  the  firm  of  Thomas 
Boyd  &  Co.  and  the  Standard  Shoe  Company,  disposed  of  his  entire 
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Stock  and  secreted  the  same  and  left  in  said  store  only  three  pairs  of 
shoes  as  his  entire  assets.  It  is  quite  clear  that  this  allegation  as  to 
Bates  &  Co.  has  no  connection  whatever  with  the  second  or  third  caus- 
es of  action.  It  was  doubtless  inserted  by  the  pleader,  not  for  the  pur- 
pose of  perfecting  the  cause  of  action  attempted  to  be  alleged,  but  sole- 
ly for  the  purpose  of  obtaining,  if  necessary,  an  order  of  arrest  under 
subdivision  4  of  section  549  of  the  Code  ot  Civil  Procedure.  This  sub- 
division provides  that  a  defendant  may  be  arrested  in  an  action  upon 
contract,  express  or  implied,  other  than  a  promise  to  marry,  where  it 
is  alleged  in  the  complaint  that  the  defendant  was  guilty  of  a  fraud  in 
contracting  or  incurring  the  liability,  or  that  he  has  since  the  making 
of  the  contract,  or  in  contemplation  of  making  the  same,  removed  or 
disposed  of  his  property  with  intent  to  defraud  his  creditors.  And, 
where  such  allegation  is  made,  the  plaintiff  cannot  recover  unless  he 
proves  the  fraud  upon  the  trial.  The  fact,  however,  that  the  defend- 
ant may  be  arrested  and  proof  of  the  fraud  made  at  the  trial,  does  not 
change  the  nature  of  the  action,  because  it  must  be  upon  a  contract, 
either  express  or  implied.  An  action  on  contract  and  one  in  tort  can- 
not be  united  in  the  same  complaint  except  under  subdivision  9  of  sec- 
tion 484  of  the  Code  of  Civil  Procedure.  Each  of  the  preceding  sub- 
divisions of  the  section  specifies  the  causes  of  action  which  may  be 
united,  and  then  subdivision  9  provides  generally  that  several  causes 
of  action  "upon  claims  arising  out  of  the  same  transaction  or  transac- 
tions, connected  with  the  same  subject  of  action,  and  not  included 
within  one  of  the  foregoing  subdivisions  of  this  section,"  may  be  unit- 
ed. The  first  cause  of  action,  as  we  have  already  seen,  is  to  recover 
damages  for  a  tort ;  that  is,  for  fraudulent  representations.  The  other 
two  iare  on  contract,  do  not  arise  out  of  the  same  transaction  as  the 
first,  and  are  in  no  way  connected  with  the  same  subject  of  action. 

The  demurrer,  therefore,  was  improperly  overruled,  and  for  that 
reason  the  judgment  appealed  from  is  reversed,  with  costs,  and  the  de- 
murrer sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve  an 
amended  complaint  upon  payment  of  the  costs  in  this  court  and  in  the 
court  below.    All  concur. 


BINDSEIL  v.  FEDERAL  UNION  SURETY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

1.  Cancellation  op  Instruments  (§  3*)  —  Bight  to  Cancellation— Dkfectb 
Curable  by  Reformation. 

Where  the  maker  of  an  indemnity  bond  signed  the  Instrument  in  blank, 
under  an  agreement  that  when  the  blank  was  filled  out,  a  clause  limiting 
his  liability  to  a  specified  amount  would  be  inserted  by  the  person  to 
whom  it  was  given  for  delivery,  and  by  a  mere  mistake  such  clause  was 
not  inserted,  either  party  is  entitled  to  have  the  Instrument  reformed  to 
express  the  actual  agreement  between  the  parties,  and  the  maker  is  not 
entitled  to  have  it  declared  void. 

[Ed.  Note.— For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig. 
S  1 ;  Dec.  Dig.  §  3.*] 

*For  other  cases  see  same  topic  ft  S  kvmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  AUXRATZOn  OF  IRSTBUHXNTS  (|  2*)— WHAT  CONSTITUTES. 

The  mere  failure  to  Insert  In  a  written  agreement  a  prorlslon  which  the 
parties  agreed  should  be  Inserted  is  not  a  fraudulent  alteration  of  the 
agreement,  so  as  to  dlsdiarge  the  parties  from  all  obligation  under  it 

[£>1  Note.— For  other  cases,  see  AlteraUon  of  Instruments,  Ooit  Dig. 
i  1;  Dec.  Dig.  f  2.^] 

8.  iHDEMNrPr  (f  9*HCONSTBU0TION  OF  OONTBACT— EXTBNT  OF  liZABZLirr. 

Where  an  Ind^mnltj  bond  was  signed  in  blank,  with  the  agreement 
that  when  filled  out  a  clause  would  be  Inserted  limiting  the  liability  of 
the  indemnitor  to  a  certain  amount,  but  by  mistake  this  clause  was  not 
inserted,  the  indemnitor  should  be  htid  liable  to  the  amount  of  his  orig- 
inal agreement 

[Bd.  Nota— For  other  cases,  see  Indemnity,  Gent  Dig.  i  16;  Dec  Dig. 
I  9.*] 

Laughlln,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  F.  Bindseil  against  the  Federal  Union  Surety 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Modi- 
fied. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Charles  S.  Mackenzie,  for  appellant 

B.  Gerson  Oppenheim  fHenry  S.  Mansfield,  on  the  brief),  for  re- 
spondent. 

INGRAHAM,  J.  The  plaintiff  was  the  owner  of  certain  premises 
in  the  city  of  New  York  which  had  been  leased  to  one  Salvin,  who 
wished  to  maintain  an  establishment  for  the  sale  of  liquors  on  the 
said  premises.  To  obtain  a  liquor  tax  certificate  for  that  purpose 
it  was  necessary  to  give  a  bond  or  undertaking  to  the  people  of  the 
state  in  the  sum  of  $1,800.  Salvin  applied  to  the  defendant  to  exe- 
cute such  a  bond,  which  it  agreed  to  do  on  condition  that  the  plaintiff 
would  indemnify  the  defendant  for  any  liability  that  would  result  to  it 
in  consequence  thereof,  and  plaintiff  executed  such  a  bond.  The  com- 
plaint alleges  that  it  was  the  undertaking  that  in  the  indemnity  bond 
the  liability  of  the  plaintiff  was  to  be  limited  to  $900;  "that  plain- 
tiff herein  in  order  to  induce  the  defendant  to  sign  the  said  bond  or 
undertaking,  and  in  consideration  of  defendant  so  executing  and  de- 
livering the  same,  agreed  to  and  with  the  defendant  herein  to  indem- 
nify the  said  defendant  to  the  extent  of  one-half  of  the  amount  of 
the  said  bond,  to  wit,  nine  hundred  dollars  ($900),  in  the  event  the 
surety  company  should  at  any  time  thereafter  be  compelled  to  pay  to 
the  state  of  New  York  the  whole  or  any  part  of  the  said  above-de- 
scribed bond  or  undertaking." 

It  was  further  alleged :  That  pursuant  to  said  agreement  the  plain- 
tiff signed,  sealed,  and  delivered  to  the  defendant  a  certain  printed 
paper,  which,  when  so  signed,  sealed,  and  delivered,  was  a  blank 
form  of  indemnity  bond  not  showing  on  its  face  any  contract  or 
agreement  of  any  kind  whatever,  having  the  usual  or  customary 
phraseology  of  an  indemnity  agreement,  but  with  blank  spaces  left 
between  the  printed  portions  thereof  for  the  purpose  of  writing  in  the 
name  of  the  plaintiff  and  the  terms  and  conditions  of  the  oral ;  that  is, 

*For  otber  ouei  ■••  tame  topic  ft  8  nukbsb  In  Deo.  ft  Am.  Disi.  1S07  to  date,  ft  Rep'r  Indexes 
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the  actual  understanding  then  or  theretofore  had  and  agreed  to  by 
and  between  the  plaintiff  and  defendant.  That  this  instrument  was 
delivered  by  the  plaintiff  to  the  defendant  in  reliance  on  defendant's 
promise  that: 

^The  understandings,  agreements,  statements,  words*  and  {Erases  would 
be  redneed  to  proper  form  and  written  In  the  blank  spaces  whUe  certain  print- 
ed statements,  allegations,  words,  and  phrases  then  appearing  on  the  said 
paper  or  8o-ca[lled  Ind^nnlty  agreement  wonld  be  crossed  out,  obliterated,  and 
erased,  and  the  entire  paper  or  Instrument  completed  so  as  to  make  the  same 
state  and  conform  truly  and  strictly  with  the  terms^  conditions,  agreements, 
and  understandings  then  or  theretofore  made  by  and  between  plaintiff  and 
defendant" 

It  is  then  alleged :  That  in  violation  of  the  said  promise,  and  with- 
out the  consent  of  the  plaintiff,  the  defendant  unlawfully  and  fraud- 
ulently completed  the  said  instrtunent  in  such  a  way  or  manner  that 
the  same  does  not  state  the  actual  agreement,  but  that  by  the  agree- 
ment as  subsequently  filled  out  the  plaintiff  is  alleged  to  have  prom- 
ised and  agreed  to  indemnify  the  defendant  and  save  it  harmless  from 
all  demands,  liabilities,  and  expenses  which  the  defendant  might  sus- 
tain or  incur  by  reason  of  its  having  executed  the  bond  in  the  state  » 
of  New  York  without  any  limitation,  and  not  limiting  the  extent  of 
the  plaintiff's  liability  to  $900;  that  the  said  indemnity  agreement 
contained  other  terms,  conditions,  and  covenants  which  were  wrong- 
fully and  fraudulently  inserted  therein  and  to  which  the  plaintiff  did 
not  consent  or  agree ;  and  the  relief  demanded  was  that  the  defendant 
surrender  said  so-called  indemnity  agreement,  and  that  the  same  be 
canceled  and  discharged  of  record. 

The  defendant  in  its  answer  alleged  that  the  plaintiff  executed  the 
bond  to  induce  the  defendant  to  execute  the  bond  to  the  people  of  the 
state  of  New  York  under  the  liquor  tax  law,  and  denied  the  other 
allegations  of  the  complaint,  and  as  a  separate  defense,  and  by  way  of 
counterclaim,  alleged:  That  the  plaintiff  had  executed  this  bond  in  - 
the  sum  of  $1,800,  by  which  the  plaintiff  agreed  to  indemnify  and 
save  harmless  the  defendant  from  all  damage,  demands,  liabilities,  and 
expenses  that  it  might  sustain  or  incur  by  reason  of  its  having  execut- 
ed the  bond  to  the  state  of  New  York  as  surety  for  Salvin;  that  an 
action  had  been  brought  by  the  state  of  New  York  against  the  defend- 
ant and  Salvin  to  recover  the  penalty  of  said  bond  given  by  the  de- 
fendant to  the  people  of  the  state;  that  the  defendant  notified  the 
plaintiff  in  writing  of  the  pendency  of  the  said  action  and  requested 
the  plaintiff  to  defend ;  that  the  defendant  interposed  an  answer  in  said 
action  and  defended  the  same,  which  came  on  for  trial,  a  verdict  was 
rendered  against  the  defendant,  and  a  judgment  for  over  $1,900  en- 
tered, which  defendant  has  paid;  and  that  the  plaintiff  failed  and 
n^lected  to  take  any  steps  for  the  protection  of  the  defendant  in  that 
action.  And  the  answer  demands  judgment  that  the  complaint  be 
dimiissed,  and  the  defendant  have  judgment  against  the  plaintiff  for 
the  amount  that  it  had  been  compelled  to  pay.  There  is  annexed  to 
the  answer  a  copy  of  the  indemnity  bond  signed  and  executed  by  the 
plaintiff,  which  bond  appears  to  have  been  duly  executed  and  ac- 
knowledged before  a  notary  public  on  the  20th  of  April,  1904. 

115N.T.S.— 29  ^  , 
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The  court  found :  That  in  the  month  of  April,  1904,  one  Davis  was 
an  employe,  agent,  and  officer  of  the  defendant  and  was  authorized 
in  its  behalf  to  receive  and  accept  applications  for  bonds  and  under- 
takings under  the  liquor  tax  law,  and  to  accept  collateral  security  and 
indemnity  agreements;  that  Salvin,  a  tenant  of  the  plaintiff  and  in 
possession  of  the  plaintiff's  premises,  applied  to  Davis  for  a  bond  or 
undertaking  of  $1,800  under  the  liquor  tax  law;  that  in  furtherance 
of  said  application  the  plaintiff  signed  at  the  office  of  the  defendant 
an  indemnity  contract  wherein  his  liability  to  the  defendant  was  lim- 
ited to  the  sum  of  $900 ;  that  a  few  days  after  the  plaintiff  had  signed 
the  aforesaid  indemnity  contract  Davis  visited  the  plaintiff,  stated  to 
him  that  the  agreement  which  he  had  previously  signed  had  been 
destroyed,  and  requested  the  plaintiff  to  sign  three  other  forms,  which 
he  then  and  there  presented,  promising  and  agreeing  that  they  would 
be*  filled  out  as  were  the  originals,  particularly  as  to  the  restriction  of 
the  plaintiff's  liability  to  $900;  that,  relying  upon  Davis'  representa- 
tions and  stipulations,  the  plaintiff  signed  the  said  three  other  blank 
forms;  that  subsequently  there  was  recorded  an  agreement  whereby 
the  plaintiff  agreed  to  indemnify  the  defendant  in  the  sum  of  $1,800; 
and  that  said  agreement  does  not  express  the  true  agreement  of  in- 
demnity made  between  the  plaintiff  and  defendant.  And  as  a  conclu- 
sion of  law  that  the  agreement  as  recorded  does  not  accord  with  and 
does  not  express  the  true  agreement  of  indemnity  made  between  the 
plaintiff  and  defendant,  said  indemnity  agreement  is  void  and  of  no 
legal  effect,  and  imposes  no  obligation  upon  the  defendant,  and  di- 
recting judgment  canceling  the  same.  From  the  judgment  entered 
thereon,  the  defendant  appeals. 

Upon  the  trial  Davis  was  called  by  the  plaintiff,  and  testified :  That 
he  had  been  an  agent  for  the  defendant,  but  had  terminated  his  con- 
nection with  it;  that  the  plaintiff  signed  this  indemnity  instrument 
in  blank  in  consequence  of  a  statement  of  the  witness  that  he  or  some- 
body else  had  spoiled  the  original  instrument;  that  the  plaintiff's  son 
had  objected  to  his  signing  an  instrument  in  blank,  when  the  plaintiff 
said  that  he*  knew  Davis,  and  if  Davis  said  it  was  all  right  he  knew 
it  was  all  right  and  would  sign  the  instruments;  that  Davis  said  it 
was  all  right,  and  Davis  handed  the  plaintiff  a  stipulation  purport- 
ing to  be  signed  by  Davis,  which  stipulated  that  the  indemnity  agree- 
ment should  be  binding  only  for  half  the  amount  of  the  bond,  or 
$900;  that  there  was  no  notary  present  and  no  acknowledgment  of 
the  instrument;  that  the  original  indemnity  instrument  had  been 
destroyed,  and  he  had  obtained  the  indemnity  instrument  signed  in 
blank  to  take  its  place ;  that  after  the  instrument  was  signed  he  took 
it  to  the  office  and  asked  that  it  be  filled  in,  instructing  the  person  to 
whom  he  gave  it  to  limit  the  liability  of  the  plaintiff  to  $900;  that 
the  instrument  as  actually  filled  out  was  the  same  as  the  original  in- 
strument, with  the  exception  that  the  limitation  was  not  inserted ;  that 
subsequently  the  witness  had  the  instrument  recorded  without  exam- 
ining it. 

The  agreement  between  the  defendant  and  the  plaintiff  as  to  this 
indemnity  bond  was  solely  between  Davis  and  the  plaintiff.  There  is 
no  evidence  that  any  other  officer  of  the  company  had  any  knowledge 
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of  the  terms  of  that  agreement.  By  signing  the  instrument  in  blank 
the  plaintiff  authorized  Davis  to  fill  in  the  blanks  in  accordance  with 
their  actual  agreement,  and  Davis  undertook  to  carry  out  his  agree- 
ment and  in  the  instrument  restrict  the  plaintiff's  liability  to  one-half 
the  amount  of  the  bond  given  to  the  people  of  the  state.  Davis,  to 
carry  out  that  understanding,  gave  the  instrument  to  one  of  the  em- 
ployes of  the  company  to  have  the  blanks  filled  in  and  gave  him  direc- 
tions that  this  understanding  with  the  plaintiff  3hould  be  carried  out. 
For  some  reason  not  explained  the  limitation  provision  was  not  in- 
serted. There  is  no  evidence,  however,  that  the  failure  to  carry  out 
that  understanding  was  intentional  or  fraudulent,  or  that  it  was  omit- 
ted except  by  mistake.  Davis,  whose  testimony  in  relation  to  this 
agreement  was  called  out  by  the  plaintiff  on  cross-examination  ex- 
pressly negatived  any  intention  to  defraud  the  plaintiff.  The  court  did 
not  find  that  there  was  any  fraud  or  intent  to  fasten  upon  the  plain- 
tiff a  liability  in  excess  of  that  agreed  to  between  himself  and  Davis, 
and  such  a  finding,  if  made,  would  have  been  without  evidence  to  sup- 
port it.  The  question  is  therefore  presented  as  to  whether,  where  one 
party  to  a  written  instrument  of  this  character  signed  it  in  blank  with 
the  imderstanding  that  a  clause  limiting  his  liability  should  be  insert- 
ed, and  authorizing  the  person  with  whom  he  had  been  dealing  to  fill 
up  the  agreement  so  as  to  express  the  contract  actually  made,  and  such 
an  instrument  is  filled  up,  not  in  accordance  with  the  actual  agreement, 
the  instrument  is  actually  void,  or  whether  the  obligor  is  liable  for  the 
amount  that  by  the  agreement  was  actually  due. 

It  seems  to  me  clear  that  either  party  to  the  instrument  would  be  en- 
titled to  have  it  reformed  so  as  to  express  the  actual  agreement  of  the 
parties.  The  plaintiff,  however,  insists  that,  where  such  a  mistake  is 
made,  not  only  is  the  instrument  as  filled  out  absolutely  void,  but  that 
the  actual  agreement  between  the  parties  is  also  void.  There  is  here 
no  dispute  but  that  this  plaintiff  did  agree  to  indemnify  the  defendant 
for  one-half  of  the  liability  that  should  be  imposed  upon  it  by  reason  of 
its  executing  to  the  people  of  the  state  the  bond  to  enable  the  plain- 
tiff's tenant  to  obtain  a  liquor  tax  certificate  and  authority  to  sell  liq- 
uors upon  the  plaintiff's  premises  which  had  been  leased  to  the  tenant. 
The  plaintiff  signed  an  agreement  to  that  effect,  and  when  that  agree- 
ment was  destroyed  he  signed  what  he  understood  to  be  another  agree- 
ment to  take  the  place  of  the  one  destroyed,  and  which  was  to  be  to 
the  same  effect,  and  agreed  that  this  obligation  should  be  a  lien  upon 
his  property.  There  was  no  fraud  or  mistake  in  the  making  of  the 
original  agreement  of  indemnity.  Both  the  plaintiff  and  Davis  under- 
stood what  obligation  the  plaintiff  assiuned,  and  it  was  the  intention  of 
both  parties  to  express  that  agreement  in  the  writings  that  were  subse- 
quently executed.  The  original  agreement  having  been  destroyed,  the 
plaintiff  executed  an  instrument  which  was  to  contain  the  same  terms 
and  which  was  to  express  the  original  understanding  of  the  parties. 
The  execution  of  that  instrtunent  did  not  in  any  way  destroy  the  bind- 
ing obligation  of  the  plaintiff  to  fulfill  his  agreement  with  the  defendant 
upon  which  the  defendant  had  executed  a  bond  to  the  people  of  the 
state. 
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The  principle  relied  on  by  the  plaintiff  that,  by  the  execution  of  a 
new  agreement  covering  the  same  subject-matter  as  the  former  agree- 
ment, the  new  agreement  takes  the  place  of  the  old,  does  not  affect  this 
question.  That  principle  is  based  upon  the  intention  of  the  parties  by 
which  the  rights  and  obligations  of  the  parties  are  to  be  expressed  by 
the  writing  as  finally  executed,  and  undoubtedly  that  would  be  so  in 
the  present  case.  The  rights  of  the  parties  would  be  determined  by 
the  provisions  of  the  final  written  instrument,  which  in  this  case  was 
the  new  indemnity  agreement,  and  which  is  the  one  now  under  con- 
sideration. 

The  plaintiff  then  claims  that  a  fraudulent  alteration  of  a  written  in- 
strument by  one  of  the  parties  disdiarges  the  other  from  all  liability 
under  it.  Assuming  that  this  would  be  so  if  there  had  been  a  fraud- 
ulent alteration  of  this  agreement,  the  difficulty  is  that  there  was  no 
such  fraudulent  alteration.  The  written  instrument  was  never  altered. 
It  remains  to-day  in  the  same  condition  in  which  it  was  in  when  exe- 
cuted, except  that  the  blanks  have  been  filled  which  the  parties  un- 
derstood that  Davis  would  fill  in,  but  for  some  reason,  apparently  by 
mistake,  so  far  as  there  is  any  evidence  in  relation  to  it,  the  clause  lim- 
iting the  plaintiff's  liability  was  not  inserted.  There  is  nothing  more 
than  a  mistake  in  the  preparation  of  the  instrument  by  the  omission  to 
insert  a  clause  that  the  parties  agreed  should  be  inserted,  and  which 
would  entitle  either  party  to  a  reformation  of  the  instrument  to  express 
the  agreement  actually  made.  A  failure  to  insert  in  a  written  agree- 
ment a  provision  which  the  parties  agreed  should  be  inserted  has  never 
been  held  to  be  a  fraudulent  alteration  of  an  agreement  which  dis- 
charged all  the  parties  to  it  from  any  obligation  under  it  From  the 
findings  of  fact  and  the  undisputed  evidence,  it  seems  to  me  that  all 
the  relief  the  plaintiff  was  entitled  tawas  a  reformation  of  the  contract 
by  inserting  in  the  written  instrument  as  executed  a  clause  limiting  the 
liability  of  the  plaintiff  to  one-half  of  the  penal  obligation  of  the  bond, 
and  to  the  extent  of  such  one-half  the  plaintiff  was  liable. 

There  is  then  presented  the  question  as  to  the  extent  of  the  plain- 
tiff's liability.  The  court  found  that  the  plaintiff  had  executed  in  trip- 
licate an  indemnity  agreement  which  was  one  of  the  regvUsLt  printed 
forms  of  indemnity  used  by  the  defendant,  similar  in  form  to  the  de- 
fendant's Exhibit  B,  which  was  the  agreement  as  recorded  with  some 
printed  words  stricken  therefrom  and  some  of  the  blank  spaces  filled 
m  in  typewriting  and  ink.  Just  what  printed  words  in  this  written 
agreement  had  been  stricken  therefrom  is  not  found  and  does  not  ap- 
pear from  the  evidence.  The  plaintiff  testified  that  in  the  origiiud 
agreement,  at  the  end  of  the  ninth  clause,  there  was  written  in  type- 
writing that  this  was  to  cover  one-half  of  the  bond,  $900,  and  Davis 
expressly  testifies  that  the  original  instrument  which  was  destroyed 
was  in  the  exact  form  of  the  instrument  as  subsequently  recorded,  with 
the  exception  of  this  limitation  of  liability  to  $900.  I  think  upon  this 
testimony  the  liability  of  the  plaintiff  was  limited  to  $900  and  interest 
from  the  commencement  of  the  action  against  the  defendant  by  the 
people  of  the  state  of  New  York.    Upon  the  finding  of  the  court  and 
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the  undisputed  testimony  the  defendant  was  therefore  entitled  to  judg- 
ment against  tihe  plaintiff  for  $900  and  interest 

The  judgment  appealed  from  should  therefore  be  modified  by  re- 
forming the  instrument  so  as  to  correctly  express  the  real  contract 
made  ^tween  the  parties  by  inserting  a  dause  limiting  the  plaintiff's 
liability  to  $900  and  giving  judgment  for  the  defendant  against  the 
plaintiff  on  defendant's  counterclaim  for  $900,  with  interest  from  the 
16th  day  of  May,  1905,  without  costs  in  this  court  or  in  the  court  be- 
low. . 

McLaughlin,  HOUGHTON,  and  SCOTT,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting^.  The  plaintiff  prayed  for  the  cancel- 
lation of  the  bond,  and  the  defendant  pleaded,  in  effect,  that  the  bond 
was  a  valid  instrtunent  and  was  enforceable  for  the  full  amount  there- 
of, for  which  a  counterclaim  was  interposed.  Neither  party  has  de- 
manded the  reformation  of  the  bond,  and  I  am  of  opinion  that  it  is 
not  competent  for  this  court,  on  appeal,  to  grant  relief  which  neither 
party  demanded  by  his  pleading  or  upon  the  trial.  On  the  facts  found, 
the  plaintiff  was  not  entitled  to  have  the  instrument  canceled,  and  the 
defendant  was  not  entitled  to  its  counterclaim.  I  agree  that  the  facts 
point  toward  the  rights  of  the  parties  being  as  indicated  in  the  prevail- 
ing opinion,  but  I  think  the  proper  procedure  would  be  to  dismiss  the 
complaint  on  the  facts  found  and  leave  it  for  the  plaintiff  to  bring  an 
appropriate  action  for  the  reformation  of  the  bond,  or  for  the  defend- 
ant to  bring  an  action  for  the  reformation  and  the  enforcement  of  the 
bond. 


PEOPLB  ▼.   WBBBaEL 
(Supreme  Conrt^  Appellate  Division,  First  D^artment    March  5,  1900.) 

L  LABCBirr  (|  8*)— Intention. 

Where  defendant  claiming  to  have  a  cnBtomer  for  a  necklace,  obtained 
one  of  Lb  on  a  statement  that  it  was  to  remain  the  property  of  L.,  but 
with  power  to  sell  it  and  account  for  the  proceeds,  and  shortly  afterwards 
pawned  it,  the  intention  to  defnaud,  an  essential  element  of  the  crime 
of  larceny,  must  have  been  of  the  time  of  receiying  the  article. 

[Bd.  Note.— For  other  eases,  see  Larceny,  Gent  Dig.  f  4 ;  Dec.  Dig.  f  8.^] 

2.  Gbiuiral  L4W  (f  871*)— Intention— BviDENcx  or  Othee  Cbdces. 

T6  show  that  when  defendant  claiming  to  have  a  customer  for  a  ne<A- 
lace,  obtained  one  of  L.,  on  a  statement  that  it  was  to  remain  the  prop- 
erty of  Lk,  but  with  power  to  sell  it  and  account  for  the  proceeds,  he  in- 
tended to  d^raud  L.,  it  may  be  shown  that  at  about  .the  same  time  he  ob- 
tained other  articles  of  other  persons  on  like  terms,  and,  as  in  the  case 
of  the  ne<dLlace,  immediately  pawned  them. 

[Bd.  Nota— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  830;  Dec 
Dig.  i  871;*  Larceny,  Cent  Dig.  f  181.] 
)     McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 

*For  eOiw  omm  ■••  lame  topic  4b  |  mvmbbb  In  Dec.  ft  Am.  Dtgi.  ]iK)7  to  dato,  ft  Rop'r  ladasM 
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Charles  A,  Weber  was  convicted  of  grand  larceny,  and  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Clark  L.  Jordan,  for  appellant. 
Robert  C.  Taylor,  for  the  People. 

INGRAHAM,  J.  The  defendant  was  convicted  on  the  second  count 
of  the  indictment,  which  charged  him  with  having  in  his  possession, 
custody,  and  control,  as  bailee  and  agent,  certain  personal  property,  to 
wit,  a  necklace  of  the  value  of  $6,500,  which  he  did  feloniously  appro- 
priate the  said  goods,  chattels,  and  personal  property  to  his  own  use 
with  the  intent  to  deprive  and  defraud  the  owners  thereof  of  the  same. 
It  appeared  from  the  evidence:  That  the  firm  of  Ludeke  &  Heiser 
were  dealers  in  precious  stones  and  the  owners  of  a  certain  pearl  neck- 
lace; that  the  defendant  had  had  various  business  transactions  with 
it  from  time  to  time  since  1898 ;  that  on  September  17,  1906,  one  of 
the  members  of  this  firm  had  a  conversation  with  the  defendant  over 
the  telephone,  at  which  the  defendant  asked  him  whether  the  firm  had 
in  stock  a  pearl  necklace  which  he  had  before  received  "on  memoran-^ 
dum";  that  the  defendant  was  informed  that  the  firm  did  not  have 
that  necklace,  but  had  several  others,  of  which  the  member  of  the  firm 
who  was  a  witness  gave  the  price;  that  the  defendant  then  asked  if 
he  might  have  one  of  the  necklaces  then  spoken  of,  which  had  been 
priced  at  $6,500,  to  which  the  witness  answered  that  he  might  have  it 
"on  memorandum,"  upon  which  the  defendant  said  he  would  send  his 
brother  down  for  it ;  that  subsequently  the  defendant's  brother  came 
and  received  the  necklace  with  the  "memorandum  bill"  wrapped  up 
and  sealed  in  a  brown  envelope  and  addressed  to  the  defendant.  On 
cross-examination  the  witness  said :  That  his  best  recollection  was  that 
the  words  "on  memorandtim"  were  used  in  this  telephone  conversa- 
tion, but  he  would  not  be  absolutely  positive  of  it ;  that  his  best  recol- 
lection on  the  subject  was  that  the  defendant  asked  for  a  pearl  neck- 
lace "on  memorandum,"  but  he  would  not  say  positively  whether  the 
word  "memorandum"  was  used. 

The  witness  further  testified :  That  he  had  a  conversation  with  the 
defendant  a  few  days  after  September  26,  1906,  and  asked  the  defend- 
ant whether  he  could  give  the  witness  a  report  on  that  necklace,  and 
the  defendant  said  that  he  had  obtained  it  for  a  special  purpose  to 
show  to  a  person  who  had  two  daughters,  one  of  whom  was  in  posses- 
sion of  a  necklace  already,  and  the  other  was  trying  to  get  one.  That 
the  father  was  going  to  buy  one  for  the  second  daughter,  and  the  neck- 
lace would  probably  be  sold,  but  he  could  not  hurry  it,  and  the  witness 
should  have  a  little  patience.  That  subsequently  on  October  i5A  he 
had  a  talk  with  the  defendant  over  the  telephone  and  told  the  defend- 
ant he  wanted  a  report  on  the  necklace  by  Saturday,  the  20th,  and  the 
defendant  said  there  would  be  no  doubt  about  a  report  on  that  day, 
and  that  there  would  undoubtedly  be  a  sale.  That  a.  memorandum 
transaction  had  a  special  meaning  well  understood  in  the  trade,  which 
is  that  the  property  remains  the  property  of  the  dealer,  and  the  per- 
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son  receivings  the  article  is  to  either  sell  it  and  account  for  the  pro- 
ceeds, or  return  the  article  upon  demand ;  that  the  defendant  was  sub- 
sequently adjudicated  a  bankrupt,  and  there  was  delivered  to  the  com- 
plainant a  pawn  ticket  by  the  trustee  in  bankruptcy  representing  this 
article.  The  complainant  subsequently  identified  the  necklace,  paid  the 
amount  for  which  it  had  been  pawned,  and  recovered  it. 

The  memorandum  which  had  been  sent  to  the  defendant  with  the 
necklace  was  not  produced,  but  the  testimony  was  that  it  was  a  print- 
ed blank  filled  up  as  describing  the  particular  article  delivered  on  mem- 
orandiun,  and  the  printed  part  of  this  ticket  or  invoice  was  introduced 
in  evidence.  That  contained  the  word  "memorandum,"  and  also  the 
following : 

**The  goods  described  below  are  sent  to  you  for  your  Inspection.  They  are 
the  property  of  Ludeke  &  Heiser,  and  are  to  be  returned  to  them  on  demand." 

It  was  then  conceded  that  the  defendant  Had  pawned  this  necklace, 
receiving  as  a  loan  $2,000  on  September  19,  1906,  two  days  after  he 
had  received  it  from  the  complainant. 

The  people  having  rested,  the  defendant  was  called  as  a  witness,  and 
testified :  That  he  had  had  business  with  the  complainant  since  1898 ; 
that  he  bought  goods  from  the  complainants,  and  they  had  sent  him 
goods  on  numerous  occasions ;  that  in  every  such  instance  he  returned 
to  the  complainants  the  goods  he  had  obtained  from  them  or  the  mon- 
ey for  them.  The  defendant  then  testified  to  his  conversation  with  the 
complainant  at  which  he  said  that  he  was  in  the  market  for  a  pearl 
necklace  ranging  from  $10,000  to  $15,000 ;  that  the  complainant  said 
that  the  nearest  they  had  to  that  was  $6,600,  whereupon  the  defend- 
ant said  that  he  did  not  think  one  for  $6,600  would  be  large  enough, 
but  that  he  would  like  to  look  at  it,  and  thereupon  the  complainant 
said  he  would  send  it  to  him.  On  cross-examination  defendant  said : 
That  he  had  received  in  all  his  dealings  with  the  complainant  a  bill 
containing  the  printed  matter  which  had  been  introduced  in  evidence ; 
that  on  this  bill  were  the  words  that  the  goods  described  were  sent  to 
the  defendant  for  his  own  inspection,  and  they  are  the  property  of  Lu- 
deke &  Heiser  and  are  to  be  returned  to  them  on  demand ;  that  that 
was  their  regular  style  of  billheads;  that  leaving  out  the  words  in 
writing  every  transaction  he  had  with  the  complainant  was  accom- 
panied on  their  part  by  a  paper  containing  the  same  printed  matter  as 
the  plaintiff's  Exhibit  D ;  that  when  he  received  this  jewelry  from  the 
complainant  he  knew  that  it  was  a  memorandum  transaction. 

There  can  be  no  question  but  that  the  verdict  was  amply  sustained 
by  the  evidence.  The  defendant  concedes  having  received  this  jewelry 
with  a  bill  which  stated  that  the  necklace  remained  the  property  of  the 
complainant.  His  claim  that  he  did  not  know  what  a  delivery  on  mem- 
orandum meant  is  absurd  on  its  face,  but,  assuming  that  he  did  not,  he 
nevertheless  received  the  jewelry  with  the  distinct  statement  that  it  re- 
mained the  property  of  the  owner.  It  was  not  therefore  a  sale  to  him, 
and  no  title  vested  in  him ;  he  being  merely  intrusted  with  its  posses- 
sion for  sale.  Two  days  after  receiving  the  necklace  the  defendant 
pawned  it  and  received  $3,000  from  the  pawnbroker.    Thus  having 
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possession  of  property  for  a  special  purpose,  the  title  to  which  remain- 
ed in  the  complainant,  he  parted  with  that  possession.  Undoubtedly, 
if  he  had  made  a  sale  of  the  property,  such  a  sale  would  not  have  been 
a  larceny,  for  it  was  what  was  contemplated  by  the  transaction;  but 
he  made  no  sale  and  pretended  to  have  made  none,  and  the  jury  were 
entirely  justified  in  imding  that  he  obtained  possession  of  this  neck- 
lace with  the  intention  of  disposing  of  it  for  a  purpose  other  than  that 
intended  and  made  a  disposition  of  the  property  not  authorized  by  its 
owner.  It  is  this  intention  to  defraud  which  is  an  essential  part  of  the 
crime,  and  that  intention  goes  back  to  the  original  transaction  when 
he  obtained  possession  of  tiit  goods  from  the  complainant  based  upon 
the  statement  that  he  liad  a  customer  for  them,  when  as  a  fact  he  ob- 
tained them  for  the  purpose  of  pawning  and  obtaining  money  upon 
them.  As  proof  of  this  intention  the  people  were  allowed  to  prove  oth- 
er transactions  about  the  same  time  by  which  he  had  obtained  other 
property  on  memorandum,  and  which  he  had  used  for  the  same  pur- 
pose of  pawning  and  obtaining  money  upon  it.  It  is  quite  clear  that 
this  testimony  was  competent  to  prove  the  defendant's  intent  The 
count  of  the  indictment  under  which  he  was  convicted  expressly  charg- 
ed that  the  defendant  feloniously  appropriated  goods,  chattels,  and  per- 
sonal property  to  his  own  use  with  intent  to  deprive  and  defraud  the 
said  copartners  of  the  same  and  of  the  use  and  benefit  thereof.  To 
prove  this  intent  it  was  competent  to  show  that  at  about  the  same  time 
he  had  obtained  other  goods  on  memorandum  and  promptly  pawned 
them ;  this  relating  to  the  intent  with  which  he  obtained  the  goods  in 
question. 

The  case  of  People  v.  Loomis,  178  N.  Y.  400,  70  N.  E.  919,  relied 
on  by  the  defendant,  is  not  at  all  in  point.  Thefe  the  defendant  was 
indicted  for  stealing  property  which  it  was  conceded  was  stolen;  the 
only  question  being  whether  the  defendant  was  the  thief.  The  intent 
of  the  thief  in  that  case  was  of  no  importance,  the  only  question  be- 
ing one  of  identity,  and  there  it  is  quite  clear  that  it  was  incom- 
petent to  prove  that  the  defendant  had  been  guilty  of  the  larceny  of 
other  property  at  about  the  same  time.  In  this  case  it  seems  to  me 
that  the  evidence  is  competent  under  the  second  exception  to  the  gen- 
eral rule  specified  in  People  v.  Molineux,  168  N.  Y.  264-293,  61  N. 
E.  286,  62  L.  R.  A.  193,  as  tending  to  establish  the  intent  with 
which  the  defendant  obtained  this  property  from  Ludeke  &  Heiser. 
I  think  there  was  no  error  committed  which  justifies  a  reversal  of  the 
judgment. 

The  judgment  is  therefore  affirmed. 

CLARKE,  HOUGHTON,  and  SCOTT,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  indictment  under  which  the 
defendant  was  convicted  charged  him  with  the  larceny  of  a  pearl 
necklace,  and  it  in  no  way  aided  the  jury,  in  determining  whether  the 
charge  were  true,  to  show  that  he  had  about  the  same  time  stolen 
another  necklace.  There  was  no  possible  connection  between  the  de- 
fendant's transaction  with  the  firm  of  Ludeke  &  Heiser,  in  whidi 
he  procured  the  necklace  referred  to  in  the  indictment,  and  that  by 
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which  he  procured  one  from  Eisemann  &  Bros.  The  testimony  of- 
fered on  the  part  of  the  people  as  to  the  latter  transaction  should 
have  been  excluded.  It  seems  to  me  it  is  no  answer  to  sa}^  that  proof 
of  this  transaction  was  received  for  the  purpose  of  showing  defend- 
ant's intent.  The  testimony  offered  on  the  part  of  the  people  as  to 
the  manner  in  which  the  defendant  obtained  possession  of  the  neck- 
lace referred  to  in  the  indictment,  and  his  subsequent  disposition  of 
the  same,  if  believed,  amounted  to  larceny.  His  intent  to  wrongfully 
appropriate  the  same  to  his  own  use  was  to  be  inferred  from  the  acts 
themselves,  and  this  upon  the  "theory  that  every  person  is  presumed  to 
intend  to  bring  about  the  natural  results  of  his  own  acts.  Evidence 
cannot  be  introduced  to  establish  the  commission  of  an  independent 
crime  for  the  purpose  of  showing  the  guilt  of  a  person  indicted  for 
a  specific  offense.  People  v.  Sekeson,  111  App.  Div.  490,  97  N,  Y. 
Supp.  917. 

In  People  v*  Crapo,  76  N.  Y.  291,  32  Am.  Rep.  302,  this  rule  was 
referred  to;  the  court  saying: 

"An  accosed  person  Is  required  to  meet  the  Bpeclfic  charge  made  against  him, 
and  is  not  called  upon  to  defend  himself  against  every  act  of  his  life." 

Evidence  is  sometimes  admissible  of  offenses  similar  to  the  one  for 
which  a  defendant  is  being  tried,  but  in  those  cases  it  is  for  the  pur- 
pose of  showing  a  general  design  or  purpose,  as  was  the  case  in  Peo- 
ple V.  Zucker,  20  App.  Div.  363,  46  N.  Y.  Supp.  766,  affirmed  154 
N.  Y.  770,  49  N.  E.  1102,  and  People  v.  Molineux,  168  N.  Y.  264, 
61  N.  E.  286,  62  L.  R.  A.  193. 

In  the  recent  case  of  People  v.  Loomis,  176  N.  Y.  400,  70  N.  E. 
919,  the  court  reiterated  what  constituted  an  exception  to  the  gen- 
eral rule  as  to  the  inadmissibility  of  evidence  respecting  independent 
crimes,  and  as  there  said: 

"We  cannot  say  that  the  error  thus  committed  did  not  affect  the  substantial 
rights  of  the  defendant.  It  may  be  that  he  would  have  been  convicted  without 
the  evidence  of  his  confession  of  the  Lewis  burglary,  but  it  is  enough  to  say 
that  it  may  also  have  been  sufficient  to  resolve  against  him  any  reasonable 
doubt  that  might  previously  have  been  entertained  as  to  his  guUt." 

I  am  of  the  opinion  that  the  judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  ordered. 


In  r^  JENNINGS  et  aL 

{Supreme  Oourt,  Appellate  Division,  First  D^artment    March  S,  1909.) 

1.  iNTOXiOATiivo  Liquors  (f  108*)— Liquob  Tax  GBirnnoATE-OAivoELLATiON— 
PBOcBXDniGS— Right  to  Intebvene. 

Since  Liquor  Tax  Law,  f  17,  subd.  8  (Laws  188G,  p.  60,  c.  112,  as  am^d- 
ed  1^  Laws  1908,  p.  406,  c.  144),  bars  the  use  of  the  premises  for  the  sale 
of  liquor  for  one  year  from  the  date  of  an  adjudication,  in  favor  of  the 
commissioner  of  excise  in  a  proceeding  to  cancel  a  liquor  tax  certificate 
for  particular  violations  of  the  liquor  law,  owners  or  lessees  of  the  prem- 
ises, on  a  showing  that  they  are  only  suitable  for  saloon  purposes  and  if 
deprived  of  the  right  to  use  them  therefor  for  a  year  they  would  suffer 
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considerable  loss,  may  Intervene  in  audi  proceedings  against  occupant 
for  alleged  violation  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Ldqnors,  Gent.  Dig.  8  118 ; 
Dec.  Dig.  8  108.*] 

2.  Intoxicating  Liquobs  (§  108*)— Liquob  Tax  CEBTiriCATE— Canceixation— 

Pleadinq. 

The  rule  that  the  holder  of  a  liquor  tax  certificate  cannot  be  required 
to  admit  or  deny  the  allegations  of  a  petition  to  cancel  his  certificate, 
because  the  fact  charged  might  tend  to  show  him  guilty  of  a  orime,  does 
not  apply  to  an  owner  or  lessee  of  the  property  seeking  to  intervene  In 
such  proceedings,  who  may  be  properly  required  to  file  an  answer. 

[Bd.  Note. — Fo^  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  |  118; 
Dec.  Dig.  I  lOa*] 

3.  Intoxicating  Liquobs  (§  108*)— Liquob  Tax  Cebtiticatb— Cancellation 

—Rights  or  Intbbveneb. 

Where  the  owner  or  lessee  of  the  property  in  which  liquor  is  sold  un- 
der a  tax  certificate  Is  permitted  to  Intervene  In  proceedings  for  cancel- 
lation thereof,  he  Is  entitled  to  contest  the  proceedings  at  all  stages  and 
appeal. 

LEd.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  f  118 ; 
Dec.  Dig.  §  108.*] 

4.  INTOZIGATINO  LiQUOBS  (§  108*)— INTEBVENTION  OF  LaNOOWNEB  OB  LESSEE— 

Right  to  Jubt  Tbial. 

An  owner  or  lessee  of  premises  occupied  by  the  holder  of  a  liquor  tax 
certificate,  on  being  permitted  to  intervene  in  proceedings  for  the  cancel- 
lation thereof,  must  take  the  proceeding  as  he  finds  it  and  cannot  there- 
fore demand  a  jury  trial. 

[Ed.  Note.--For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  118; 
Dec.  Dig.  §  108.«] 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  Maynard  N.  Clement,  as  State  Commissioner  of 
Excise,  for  the  revocation  of  a  liquor  tax  certificate  issued  to  one 
Ferguson,  in  which  John  Jennings  and  others  filed  an  application  to 
intervene.  From  an  order  granting  such  application,  the  commission- 
er appeals.    Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Herbert  H.  Kellogg  (Albert  O.  Briggs,  on  the  brief),  for  appellant. 
Augustus  Van  Wydc,  for  respondent. 

LAUGHLIN,  J.  This  proceeding  was  instituted  by  the  state  com- 
missioner of  excise  under  subdivision  2  of  section  28  of  the  liquor 
tax  law  (Laws  1896,  p.  69,  c.  112),  for  the  revocation  of  liquor  tax 
certificate  No.  5,100,  issued  to  one  Ferguson  for  the  premises  No. 
43  West  Twenty-Ninth  street,  borough  of  Manhattan,  New  York. 
The  holder  of  the  certificate  was  the  only  one  upon  whom  the  petition 
of  the  state  commissioner  of  excise  was  served.  The  respondents,' 
who  on  their  own  application  have  been  permitted  to  defend  the  pro- 
ceedings, are  partners  and  lessees  of  the  premises  and  own  the  fix- 
tures therein,  which  are  of  the  value  of  more  than  $5,000.  They 
show  that  the  premises  are  only  suitable  to  be  used  for  saloon  pur- 
poses, and  that  if  they  are  deprived  of  the  right  to  use  them  for  such 
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purposes  for  a  year,  which  would  be  the  effect  of  a  decision  in  this 
proceeding  favorable  to  the  petitioner,  they  will  suffer  great  loss. 

It  is  not  claimed  that  the  landlords  of  the  holder  of  the  liquor  tax 
certificate,  who  have  thus  on  their  own  application  been  made  par- 
ties to  the  proceeding,  were  necessary  parties  without  whose  presence 
the  adjudication  would  have  been  void,  and  therefore  not  binding 
upon  them;  but  their  claim  is  that,  inasmuch  as  their  property  inter- 
ests may  be  prejudicially  affected  by  the  adjudication  to  be  made  in 
the  proceeding,  they  should  be  admitted  as  parties  to  enable  them 
to  protect  their  rights  by  defending  against  the  proceeding  in  the 
event  that  the  holder  of  the  certificate  does  not  see  fit  to  defend,  and 
by  seeing  that  all  material  evidence  bearing  on  the  allegations  of 
the  petition  is  presented  to  the  court,  and  that  a  proper  legal  argu- 
ment is  made  thereon.  The  statute  does  not  require  that  the  owner 
of  the  premises  or  landlord  of  the  holder  of  the  liquor  tax  certificate 
be  made  a  party  to  the  proceeding,  but  inasmuch  as  an  adjudication 
favorable  to  the  representative  of  the  people  on  the  petition  would,  by 
virtue  of  the  provisions  of  subdivision  8  of  section  17  of  the  liquor  tax 
law  (Laws  1896,  p.  60,  c.  112,  as  amended  by  Laws  1908,  p.  406,  c. 
144),  bar  the  use  of  the  premises  for  trafficking  in  liquor  for  one 
year  from  the  date  of  the  adjudication,  it  is  manifest  that  the  owner 
of  the  premises  or  the  landlord  of  the  holder  of  the  liquor  tax  cer- 
tificate, as  the  case  may  be,  has  property  interests  which  may  be  ad- 
versely affected  by  the  decision,  and  that,  if  the  court  be  vested  with 
authority  to  grant  such  relief,  he  should  be  admitted  as  a  party  to 
protect  and  defend  his  property  rights,  provided  he  deems  that  those 
rights  will  not  be  properly  protected  by  the  holder  of  the  certificate 
and  applies  for  such  admission. 

This  court  held,  in  Matter  of  CuUinan  (Matter  of  Santoro),  94  App. 
Div.  445,  88  N.  Y.  Supp.  164,  that  the  assignees  of  a  liquor  tax  cer- 
tificate should  have  been  admitted  as  parties  to  a  proceeding  to  cancel 
the  liquor  tax  certificate,  where  they  applied  for  such  admission,  up- 
on the  ground  that,  even  though  the  liquor  tax  certificate  be  not 
property  in  a  strict  sense,  it  constitutes  a  property  right,  and  whether 
or  not  that  property  right  could  be  forfeited  without  notice  to  them, 
they  should  be  permitted,  on  their  own  application,  to  come  in  and 
defend  and  show,  if  they  can,  that  there  had  been  no  violation  of  the 
statute  which  would  justify  a  cancellation  of  the  certificate.  That 
case  is  quite  analogous  to  this,  for  the  statute  did  not  require  that  the 
assignee  of  the  holder  of  a  liquor  tax  certificate  should  be  made  a 
party  to  the  proceeding. 

The  authority  of  the  Legislature,  under  the  police  power  of  the 
state,  to  prohibit  or  regulate  trafficking  in  liquor,  is  very  g^eat,  and  it 
may  be  that  it  would  be  competent  for  the  Legislature  to  provide  that 
a  liquor  tax  certificate  may  be  canceled  even  without  notice  to  the 
holder  thereof  or  with  notice  to  him  and  without  notice  to  his  land- 
lord or  to  the  owner  of  the  premises,  and  that  after  such  cancellation 
a  like  certificate  should  not  be  issued  for  the  same  premises  for  a 

reified  period  of  time  (see  Met.  Board  of  Excise  v.  Barrie,  34  N. 
657;  People  ex  rel.  Pressmyer  v.  Com'rs,  69  N.  Y.  92;  Matter  of 
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Lyman,  160  N.  Y.  96-100,  54  N.  E.  677) ;  but  those  questions  afe 
not  now  presented  for  adjudication,  for  they  are  not  necessarily  in- 
volved on  the  decision  of  this  appeal.  We  are  concerned  with  the 
question  as  to  whether  the  court  has  authority  to  allow  the  landlord 
of  the  holder  of  the  liquor  tax  certificate,  whether  he  be  owner  or 
lessee  of  the  premises,  to  intervene  for  the  protection  of  his  prop- 
erty rights  in  the  proceeding  by  which  the  Legislature  has  prescribed 
that  proof  of  certain  facts  shall  be  made  as  a  condition  precedent  to 
the  revocation  of  the  liquor  tax  certificate,  and  has,  in  effect,  visited  a 
penalty  upon  the  owner  of  the  premises  or  of  the  leasehold,  as  well  as 
upon  the  holder  of  the  certificate,  by  providing  that,  on  proof  of  dis- 
orderly conduct  or  of  any  gambling  on  the  premises  as  the  ground  of 
revocation,  the  premises  may  not  be  again  used  for  trafficking  in 
liquor  until  after  the  lapse  of  one  year. 

We  are  of  opinion  that  the  court  had  power  to  allow  such  inter- 
vention, and  that  the  facts  required  that  the  application  be  granted. 
It  may  be,  as  already  observed,  that  the  certificate  could  be  legally 
revoked  without  notice  to  the  owner  of  the  premises  or  landlord  of 
the  holder  of  the  liquor  tax  certificate,  for  the  Legislature  has  pre- 
scribed that  it  shall  be  revoked  on  the  conviction  of  the  holder  of  the 
liquor  tax  certificate  of  the  violation  of  the  law  (subdivision  2,  §  34, 
Liquor  Tax  Law  [Laws  1896,  p.  76,  c.  112]),  and  that,  if  the  par- 
ticular violation  be  in  allowing  the  premises  to  become  disorderly  or 
in  permitting  gambling  therein,  the  same  disqualification  shall  attach 
to  the  premises  with  respect  to  again  being  used  for  trafficking  in 
liquor  as  if  the  certificate  had  been  revoked  on  that  ground  (subdivi- 
sion 8,  §  17,  Liquor  Tax  Law  [Laws  1896,  p.  60,  c.  112,  as  amend- 
ed by  Laws  1908,  p.  406,  c.  144]) — ^a  question  that  we  do  not  decide. 
But  here  the  Legislature  has  prescribed  a  judicial  proceeding  for  the 
revocation  of  the  liquor  tax  certificate  and  has  provided  that  notice 
shall  be  given  to  the  holder  of  the  certificate,  and  a  party  whose  prop- 
erty rights  may  be  adversely  affected  by  such  proceeding  should  be 
heard  therein. 

It  has  been  held  that,  in  so  far  as  the  Legislature  attempted  to  pre- 
scribe that  the  liquor  tax  certificate  might  be  revoked  by  default  on 
failure  of  the  holder  thereof  to  put  in  issue  the  material  allegations  of 
the  petition  by  a  verified  answer,  the  statute  was  unconstitutional 
(Matter  of  Peck,  167  N.  Y.  391,  60  N.  E.  776,  63  L.  R.  A.  888;  Mat- 
ter of  CuUinan,  82  App.  Div.  445,  81  N.  Y.  Supp.  667),  and  even  since 
the  law  was  amended  by  allowing  the  holder  of  the  certificate,  instead 
of  presenting  a  verifiea  answer  as  originally  required,  to  file  an  un- 
verified answer  (chapter  486,  p.  1111,  Laws  1903),  that  the  holder  of 
a  certificate  is  not  required  to  file  any^  answer  and  proof  of  the  ma- 
terial facts  must  be  made  before  the  liquor  tax  certificate  can  be  re- 
voked (Mat'ter  of  Cullinan,  41  Misc.  Rep.  392,  84  N.  Y.  Supp.  1075, 
affirmed  89  App.  Div.  613,  86  N.  Y.  Supp.  1129).  The  reason  for 
the  rule  that  the  holder  of  the  certificate  may  not  be  required  to  ad- 
mit or  deny  the  allegations  of  the  petition  is  that  the  facts  charged 
might  tend  to  show  that  he  was  guilty  of  a  crime.  That  reason  would 
not  apply  to  a  party  seeking  to  intervene,  and  therefore  doubtless  such 
party  should  be  required  to  file  an  answer^  and»  if  thereby  he  put  in 
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issue  any  of  the  material  allegations  of  the  petition,  he  should  be 
permitted  to  participate  in  the  hearing  and  to  present  any  material  evi- 
dence, and  this  would  give  him  a  standing  which  would  entitle  him  to 
contest  the  proceeding  for  the  protection  of  his  own  property  rights 
in  all  its  stages,  including  the  right  of  appeal,  and,  although  the  stat- 
ute has  made  no  provision  for  such  intervention,  the  court  should  pre- 
scribe by  analogy  that  the  proceedings  be  had  as  far  as  applicable  ac- 
cording to  the  practice  of  the  courts.  See  People  ex  rel.  Small  v. 
McGowan,  44  App.  Div.  30,  60  N.  Y.  Supp.  407 ;  Matter  of  Culli- 
nan,  76  App.  Div.  362,  78  N.  Y.  Supp.  466 ;  Matter  of  Grade  Crossing 
Com'rs,  46  App.  Div.  473,  61  N.  Y.  Supp.  748,  affirmed  166  N.  Y. 
69,  76,  59  N.  E.  706.  The  court  should  be  able  to  so  regulate  and  con- 
trol the  practice  in  such  case  that  there  will  be  no  undue  delay,  for 
good  faith,  a  meritorious  defense,  and  diligence  must  be  shown. 

The  court  at  Special  Term  properly  denied  the  application  in  so  far 
as  it  demanded  a  jury  trial.  It  is  well  settled  that  it  was  competent 
for  the  Legislature  to  vest  the  court  with  authority  to  cancel  liquor 
tax  certificates  without  a  jury  trial  (Matter  of  Lyman,  46  App.  Div. 
387,  61  N.  Y.  Supp.  884,  affirmed  163  N.  Y.  552,  57  N.  E.  1115),  and 
it  needs  no  argument  to  show  that  those  who  are  admitted  on  their 
own  application  take  the  proceeding  as  they  find  it,  are  bound  by  the 
same  procedure,  and  must  submit  their  rights  to  adjudication  by  the 
tribunal  prescribed  by  the  Legislature  for  the  trial  and  decision  of 
the  question. 

It  follows  therefore  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


DB  BOCK  V.  AMERICAN  BRIDGE   CO. 
(Snpreme  Conrt,  AppeUate  DlvisioD,  Fourth  D^artment.    March  3,  1909.) 

1.  Mabtbb  and  Sbbvant  (f  276*)— Actions— SuFFiGiENCT  or  Evidence— Cause 

OF  AOOIDENT. 

In  an  action  for  injuries  caused  by  falling  through  the  upper  deck  of 
a  traveler  on  which  were  several  hoisting  derricks,  one  of  which  fell 
whUe  a  column  was  being  raised  from  the  cellar  of  the  buUding  by  a  rope 
run  down  over  the  side  of  the  traveler,  evidence  held  not  to  show  that 
the  running  of  the  rope  over  the  edge  of  the  traveler  without  making  an 
angle  by  a  pulley  increased  the  vibration  of  the  traveler  so  as  to  shift 
beams  on  the  upper  deck,  thereby  removing  the  support  of  a  plank  on 
which  Intestate  was  when  he  f  elL 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  951 ; 
Dec.  Dig.  f  276.«] 

2.  Mastbb  and  Ssbvant  (f  124*)  — Place  or  Wobk  —  Inspection  —  Masteb's 

DUTT. 

In  constructing  a  steel  building,  a  hollow  tube  called  a  traveler,  on 
whidi  were  two  derricks,  was  used  to  move  material,  there  being  nothing 
on  the  upper  deck  of  the  traveler  except  tliree  beams  weighing  about  a 
ton  each,  across  which  were  laid  several  heavy  planks.  In  order  to  lift 
a  column  from  the  cellar  beneath  the  traveler,  a  rope  was  run  from  the 
engine  on  the  lower  deck  to  the  column  without  using  a  pulley  block  to 
make  an  angle  where  the  rope  ran  over  the  sUl  of  the  traveler,  and,  in 
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raising  the  oolamn,  the  rope  cat  into  the  sill,  and  the  traveler  shook  con- 
siderably, and  the  dog  on  the  derrick  dram  slipped,  which  caused  the 
derrick  beam  to  fall,  and  the  whole  derrick  fell  into  the  cellar.  Five 
minutes  thereafter  the  foreman,  who  was  in  the  basement,  ordered  de- 
cedent to  go  to  the  upper  deck,  and  see  if  the  other  derrick  was  all  right, 
and,  as  he  walked  oyer  the  planks  which  rested  on  the  beams,  one  of 
them  gave  way  because  a  beam  had  been  shifted  aside,  leaving  the  plank 
unsupported,  and  decedent  fell,  and  was  killed.  Decedent  was  an  ex- 
perienced man,  and  had  an  unobstructed  view  of  the  beam  from  the  low- 
er deck,  and  knew  that  the  foreman  had  not  inspected  the  upper  deck 
after  the  derrick  fell.  Held,  that  the  foreman  was  not  negligent  in  fail- 
ing to  ascertain  the  condition  of  the  upper  deck  before  sending  decedent 
there  to  inspect  it,  since,  if  the  falling  of  the  derrick  made  the  situation 
more  dangerous,  he  could  assume,  under  the  circumstances,  that  decedent 
would  appreciate  the  danger  better  than  himself. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  8  239 ; 
Dec.  Dig.  §  124.*] 

3.  Masteb  and  Seevant  ($  129*)— INJUBIES—Acfnow— Proximate  Cause. 

£)ven  if  the  foreman  was  negligent  in  not  passing  the  rope  through  a 
pulley  in  raising  the  column  and  his  negligence  caused  the  derrick  to  fall, 
the  displacement  of  the  beam  on  the  upper  deck  of  the  traveler  by  which 
the  support  of  the  plank  was  removed  could  not  have  been  reasonably  ap- 
prehended so  as  to  make  such  negligence  the  proximate  cause  of  the 
injuries,  even  though  the  planks  were  not  nailed  to  the  beam. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  258; 
Dec.  Dig.  f  129.«] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Elizabeth  De  Bock,  as  administrator  of  Abraham  De 
Bock,  deceased,  against  the  American  Bridge  Company  of  New  York. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Percival  Dewitt  Oviatt,  for  appellant 
George  H.  Harris,  for  respondent. 

SPRING,  J.  On  the  9th  day  of  May,  1906,  and  for  some  time  prior 
thereto,  the  plaintiff's  intestate,  Abraham  De  Bock,  31  years  of  age, 
was  in  the  employ  of  the  defendant  as  a  structural  steel  worker,  assist- 
ing in  the  erection  of  the  iron  work  on  the  Duffy-Mclnnemey  Build- 
ing in  the  City  of  Rochester.  This  iron  work  had  progressed  so  that 
the  frame  for  the  first  story  of  the  building  was  mostly  in  p)ace.  The 
structure  was  composed  of  heavy  metal  girders  and  columns,  and  for 
the  purpose  of  setting  them  in  place  large  derricks  were  used.  As  the 
work  advanced  it  was  necessary  that  these  derricks  be  moved  about. 
For  the  accomplishment  of  this  purpose  two  large  working  derricks 
were  placed  on  what  is  called  a  "traveler,"  which  was  moved  or  roll- 
ed on  fixed  tracks  from  place  to  place  about  the  structure.  The  trave- 
ler was  a  hollow  cube ;  the  floors  being  30  feet  square  and  the  height 
between  the  two  decks  being  25  feet.  It  was  well  constructed  of  heavy 
timbers.  One-half  of  the  lower  deck  was  planked.  The  northwest 
half  was  not  covered  so  as  to  leave  unobstructed  the  view  from  the 
lower  floor  of  the  traveler  to  the  cellar  below.    On  the  upper  deck  and 

*For  other  cases  see  tame  topic  ft  |  nuubsb  in  Dec.  ft  Am.  Digs.  ld07  to  date,  ft  Rep'r  Indexes 
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lying  north  and  south  were  three  beams  12  inches  square  and  40  feet 
long,  each  weighing  about  one  ton.  They  were  not  fastened  to  the 
frame,  and  the  middle  one  extended  some  three  or  four  feet  beyond 
the  sides  of  the  traveler.  On  the  upper  deck  were  two  derricks — one 
on  the  northest  and  one  on  the  northwest  corner.  These  derricks  con- 
sisted of  a  vertical  rotating  mast  12  by  14  inches  and  30  or  35  feet  high, 
and  attached  at  the  bottom  and  extending  outward  60  feet  was  the 
boom.  Each  derrick  was  supported  by  two  heavy  wooden  timbers  call- 
ed stiff  legs,  extending  from  the  top  of  the  mast  to  the  opposite  corners. 
After  the  erection  of  the  last  derrick  and  at  the  time  of  the  accident  to 
plaintiff's  intestate,  the  only  flooring  on  the  upper  deck  consisted  of 
about  six  16-foot  planks  laid  across  the  three  heavy  timbers  or  beams. 
These  planks  were  a  foot  wide  and  2  inches  thick,  and  each  weighed 
about  100  pounds.  They  lapped  over  the  middle  beam.  At  the  time  of 
the  accident  to  the  plaintiff's  intestate,  this  flooring  was  about  six  feet 
wide ;  thus  leaving  tfie  greater  space  on  the  upper  deck  uncovered.  On 
the  lower  deck  of  this  traveler  were  placed  the  engine,  shafting,  boiler, 
and  machinery  which  were  used  in  operating  the  derricks  on  the  upper 
deck.  The  contrivance  used  for  this  purpose  was  the  regular  nigger- 
head  and  dnmi  arrangement  connected  with  the  engine.  Each  der- 
rick was  supplied  with  a  drum  and  two  niggerheads.  The  use  of  the 
drum  was  to  wind  up  the  cable,  and  thus  raise  and  lower  the  boom  on 
the  derrick,  and  the  boom  was  held  in  its  particular  position  by  a  dog 
which  fitted  into  a  ratchet.  The  lines  which  were  used  to  raise  and 
lower  the  loads  on  the  booms  were  permanently  attached  to  the  drums 
and  the  niggerheads  were  used  to  wind  up  these  lines,  and  thus  raise 
and  lower  the  load  attached  to  the  derrick. 

On  the  day  in  question  one  Splan,  the  foreman  in  charge  of  the  work 
for  the  defendant  and  under  whom  De  Bock  was  employed,  desiring 
to  move  a  six-ton  column  in  the  basement  or  cellar  of  the  building,  or- 
dered a  line  run  for  that  purpose.  Splan  was  in  the  cellar,  and,  in  pur- 
suance of  his  direction,  the  line  was  jun  from  the  engine  down  over 
the  sill  of  the  lower  deck  to  a  block  in  the  basement,  thence  to  the 
column  to  be  moved.  The  rope  which  was  used  was  not  put  through 
a  block  for  the  purpose  of  making  the  angle  from  the  engine  to  the 
basement  and  over  the  sill  of  the  traveler.  Instead,  the  rope  was  al- 
lowed to  come  in  direct  contact  with  the  wooden  sill  as  it  made  the 
turn  or  dip  from  the  lower  deck  to  the  basement.  There  were  prop- 
er blocks  furnished  for  this  purpose,  but  none  was  used.  Neither  of 
the  derricks  was  used  in  this  operation,  and  both  were  idle.  The  run- 
ning of  the  line  was  done  by  De  Bock's  fellow  workmen,  and  the  fore- 
man all  the  time  was  in  the  cellar.  De  Bock  was  an  experienced 
workman,  and  had  assisted  in  preparing  a  block  to  be  used  in  the  angle. 
The  men  down  below  could  not  see  whether  a  block  had  been  used  or 
not  When  the  line  was  ready,  signals  were  given  to  haul  the  column. 
The  column  pulled  hard,  and  the  rope  as  it  went  over  the  sill  smoked 
and  cut  into  the  wood.  The  traveler  trembled,  although  the  evidence 
shows  that  such  is  the  case  whenever  it  is  moving  a  load.  While  the 
column  was  being  moved,  the  dog  on  the  drum  in  some  way  slipped 
and  allowed  the  boom  of  the  northeast  derrick  to  fall  down.    The  fall- 
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ing  boom  dislocated  the  mast  from  its  socket,  and  the  whole  derrick, 
as  well  as  the  stiff  leg  supports,  fell  into  the  cellar  or  pit  below.  No 
one  was  injured  by  this  collapse,  and  De  Bock  and  Cobb  remained  on 
the  lower  deck  of  the  traveler.  Fully  five  minutes  elapsed,  when 
Splan,  the  foreman,  called  out:  "You  fellows  go  up,  and  see  if  the 
odier  derrick  is  all  right."  It  may  be  assumed  that  this  order  was  in- 
tended for  De  Bock  and  Cobb,  and  in  response  to  it  they  went  aloft  by 
means  of  a  ladder  at  one  comer  of  the  traveler  and  started  across  the 
upper  deck.  They  walked  along  one  of  the  upper  sills  until  the  plank- 
ing was  reached  and  then  on  the  planks.  As  they  passed  beyond  the 
middle  beam,  the  planking  suddenly  gave  away,  and  both  De  Bock  and 
Cobb  were  precipitated  below,  and  the  former  was  killed.  Subsequent 
examination  disclosed  that  one  end  of  this  middle  2,000-pound  beam 
had  shifted  sidewise  over  a  foot,  thus  leaving  the  middle  planking  un- 
supported. 

It  is  claimed  by  the  respondent  that  the  running  of  the  line  ovet 
the  sill  added  largely  to  the  vibration  of  the  traveler,  and  may  have 
been  responsible  for  the  shifting  of  the  beam.  We  think  such  a 
conclusion  against  the  weight  of  the  evidence.  The  mast  and  its 
outrigg^ng  supports  were  painted  yellow,  and  on  the  side  of  the 
timber  and  adjacent  to  the  derrick  were  yellow  paint  marks  and 
bruises  of  ,some  size  after  the  accident,  indicating  that  these  sup- 
ports must  have  struck  this  beam  in  their  descent.  This  cause  for 
the  shifting  of  the  beam  is  far  more  reasonable  than  that  it  was 
due  to  vibration,  which  theory  is  dependent  upon  expert  testimony. 
However,  the  question  is  not  very  important.  The  collapse  of  the 
derrick  inflicted  no  injury  upon  any  of  the  workmen.  Several  min- 
utes passed  and  it  was  a  closed  incident.  Splan,  the  foreman,  was 
in  the  basement,  and  could  not  see  that  the  beam  had  been  displac- 
ed. He  had  no  intimation  of  any  change  in  the  location  of  that 
heavy  timber,  and  had  no  reason  to  anticipate  that  it  had  been  shift- 
ed one  or  two  feet.  De  Bock  and  Cobb  were  under  this  beam. 
They  had  an  unobstructed  view  above  them.  They  were  men  fa- 
miliar with  the  business — experienced  in  steel  construction.  They 
knew  that  Splan  had  not  made  any  inspection  of  the  conditions 
on  the  upper  deck.  He  had  a  right  to  place  some  reliance  upon 
the  capability  of  these  men.  He  sent  them  on  a  tour  of  inspec- 
tion. In  the  circumstances  he  was  not  remiss  in  failing  to  ascer- 
tain the  situation  before  sending  these  men  upon  the  planking.  If 
the  falling  of  the  derrick  had  rendered  the  situation  more  hazard- 
ous, he  was  justified  in  assuming  that  these  competent  men  in  close 
proximity  to  the  place  where  the  difficulty  arose  would  appreciate 
it  far  better  than  he  could  from  the  basement. 

Assuming  that  the  defendant  was  negligent  in  not  having  a  block 
for  the  cable  to  pass  through,  and  that  such  omission  was  the  mas- 
ter's duty  instead  of  the  act  of  a  fellow  servant  or  a  detail  of  the 
work,  and  that  the  collapse  of  the  derrick  may  be  attributed  to 
that  defect,  still  we  think  no  actionable  negligence  of  the  defend- 
ant was  established.  A  new  situation  had  arisen  independent  of 
the  original  negligence.     The  beam  was  out  of  place,  no  matter 


Digitized  by 


Google 


Sup.  Ct.)  LYNCH  v.  ROBERT  P.  MURPHT  HOTEL  CO.  466 

what  caused  it.  The  displacement  was  due  to  extraordinary  condi- 
tions not  to  be  reasonably  apprehended  and  of  which  the  foreman 
had  no  knowledge.  It  is  mere  speculation  to  say  that,  had  the 
planks  been  spiked  to  the  beam,  it  would  have  remained  station- 
ary, although  the  weight  of  the  evidence  is  decidedly  to  the  ef- 
fect that  they  were  spiked  to  this  center  beam.  The  planks  were 
heavy,  and  the  construction  was  safe,  except  for  the  extraordinary 
catastrophe  which  occurred.  Had  this  been  a  danger  which  might 
have  been  foreseen,  a  different  rule  might  prevail.  It  was  an  un- 
fortunate accident,  but  the  legal  responsibility  of  the  defendant  for 
it  does  not  appear.     The  judgment  should  be  rever'sed. 

Judgment  and  order  reversed,  and  a  new  trial  granted  upon  the 
law  and  facts,  with  costs  to  the  appellant  to  abide  event.  AH  con- 
cur. 


LYNCH  V.  ROBERT  P.  MURPHY  HOTEL  CO,  et  al. 
(Supreme  Court,  Appellate  Diylslon,  First  Department.    March  5,  1909.) 

1.  CoiTTBAOTB  (|  202*)— Natubs  OF  Contbaciv-Subjbct-Matteb. 

A  contract,  whereby  a  hotel  company  agrees  to  lease  to  another  for  a 
specified  term  the  privilege  of  carriage  senrice  for  the  hotel,  and  whereby 
the  latter  agrees  to  furnish  carriages  and  pay  a  specified  shm  monthly, 
Is  not  a  lease,  but  a  license  or  privilege. 

[BcL  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  $  202.*] 

2.  iN^TNcnoN  (f  09*)— Bbeaoh  or  Contbaot— Adbquaot  of  Legal  Reuxdt. 

Injunction  will  not  lie  to  restrain  the  revocation  by  a  hotel  company  of 
its  contract,  whereby  it  gave  to  another  for  a  specified  term  the  privilege 
of  carriage  service  for  the  hotel,  since,  in  the  absence  of  proof  of  irrep- 
arable damage,  the  remedy  at  law  affords  fuU  relief. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  f  114 ;  Dec.  Dig. 
159.*] 

Appeal  from  Special  Term,  New  York  Coxmty. 

Action  by  Bernard  Lynch  against  the  Robert  P.  Murphy  Hotel 
Company  and  others.  From  an  order  of  the  Special  Term  (112  N. 
Y.  Supp.  915)  granting  an  injunction  pendente  lite,  defendant  the  New 
York  Taxicab  Company  appeals.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Colby  &  Goldbeck  (William  F.  (k)ldbeck,  of  counsel),  for  appellant. 
James  Kearney,  for  respondent. 

CLARKE,  J.  Appeal  from  an  order  granting  an  injunction  pen- 
dente lite,  providing  that  the  defendant  hotel  company  and  the  New 
York  Taxicab  Company  be  enjoined  from  directly  or  indirectly  ex- 
ercising the  privilege  of  supplying  carriage,  taxicab,  and  motor  cab 
service  at  the  Hotel  Albany,  and  from  using  the  telephone  and  tele- 
phone booth  installed  by  the  taxicab  company  in  said  Hotel  Albany 
in  soliciting  orders  for  supplying  carriage  or  taxicabs  or  motor  cabs, 
and  from  directly  or  indirectly  interfenng  with  the  plaintiflF  and  the 

'For  other  casM  mo  same  topic  ft  |  mumbks  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rop*r  Indexes 
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Union  Taxicab  Auto  Service  Company  in  the  exercise  and  enjoyment 
of  said  carriage,  taxicab,  and  motor  cab  service  privilege  at  said  hotel. 
On  the  10th  of  March,  1908,  the  hotel  company  entered  into  the 
following  contract  with  Pimot  and  Lynch: 

"The  party  of  the  first  part  hereby  agrees  to  lease  of  privilege  of  carriage 
services  and  taximeter  cab  services,  for  the  sum  of  $1,500  per  year  or  $125 
per  month,  to  the  parties  of  the  second  part,  for  a  term  of  not  less  than  two 
years,  and  the  party  of  the  first  part  Is  to  have  the  privilege  for  stand  for 
touring  cars  for  race  track,  etc.  The  parties  of  the  second  part  hereby  agree 
to  furnish  the  carriages,  cabs  and  horses  for  the  Hotel  Albany  •  *  •  and 
pay  therefor  the  sum  of  $125  per  month." 

On  the  23d  of  May,  1908,  Lynch  &  Pimot  entered  into  an  agree- 
ment with  the  Union  Taxicab  Service  Company  as  follows: 

"The  party  of  the  first  part  hereby  agrees  to  sublease  the  privilege  of  car- 
riage and  auto  taxlcabs  services  for  10  per  cent  commission  of  all  calls  ob- 
tained at  the  Albany  Hotel  stand  for  the  term  of  one  year  from  date.  The 
party  of  the  second  part  hereby  agrees  to  furnish  the  taximeter  cabs  for  the 
Hotel  Albany,  and  also  agrees  to  permit  the  party  of  the  first  part  to  examine 
the  drivers'  sheets  on  demand." 

Subsequently  Pimot,  purporting  to  act  for  his  partnership,  for  $400 
signed  a  release  of  said  contract  with  the  hotel  company.  The  hotel 
company  notified  the  license  bureau  that  it  had  revoked  its  consent  to 
the  stand  in  front  of  the  hotel  and  made  an  arrangement  with  the 
New  York  Taxicab  Company.  This  action  is  brought  in  equity  for 
an  injunction  against  interference  with  the  rights  alleged  to  be  exist- 
ing under  said  two  papers,  and  the  learned  court  has  granted  the 
injunction  upon  the  ground  that  said  papers  constitute  a  lease,  and 
in  accordance  with  the  line  of  authorities  which  permit  injunctive  ac- 
tion in  support  of  a  lease. 

The  agreement  between  Lynch  &  Pimot  and  the  hotel  company  is 
not  a  lease.  As  a  license  or  privilege  it  is  not  exclusive.  It  is  not 
shown  that  irreparable  damage  will  ensue  upon  a  breach  thereof.  If 
the  contract  has  been  breached,  a  legal  remedy  is  afforded.  It  is  dif- 
ficult to  conceive  of  a  lease  by  a  private  individual  of  a  portion  of 
a  public  street.  In  Hess  v.  Roberts,  124  App.  Div.  328.  108  N.  Y. 
Supp.  894,  the  paper  in  consideration  provided  that  plaintiff  should 
have  the  exclusive  privilege  of  the  public  stenographer's  office  situated 
in  the  Murray  Hill  Hotel.    We  said : 

"This  Instrument  Is  called  a  lease,  although  It  Is  nothing  of  the  kind.  It 
Is  a  mere  agreement  to  allow  a  stenographer  and  typewriter  to  carry  on  busi- 
ness In  the  hotel." 

Further : 

"But  assuming  that  the  defendant  had  no  right  to  revoke  the  agreement 
and  prevent  plaintiff  from  continuing  this  business  at  the  hotel,  she  had  a 
complete  remedy  at  law,  and  an  appeal  to  a  court  of  equity  was  unnecessary 
and  unjustifiable.  •  ♦  ♦  The  cases  which  have  restrained  a  landlord  from 
interfering  with  a  tenant*8  possession  of  real  property  has  no  application,  for 
here  there  was  no  property  leased  to  the  plaintiff,  but  an  agreement  to  allow 
her  to  carry  on  the  business  of  stenography  and  typewriting  In  the  hotel." 

That  was  a  stronger  case  for  plaintiff  than  the  one  at  bar,  but  this 
court  vacated  the  injunction.  I  find  no  warrant  for  the  order  appeal- 
ed from,  and  especially  so  far  as  affects  the  appellant,  the  New  York 
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Taxicab  Company,  which  was  not  a  party  to  any  of  the  agreements 
sued  on. 

The  order  appealed  from  should  be  reversed,  and  the  injunction 
vacated,  with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.    All  concur. 


KONOWALSKI  v.  CITY  OF  BUFFALO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  3,  1909.) 

1.  MUNICIPAI.    COBPORATIOnS     (§    414*)  —  SlDEVlTALKfl— "REPAIBS"  — '•RbCON- 

STBUCTI  ON "— NOTICE . 

Buffalo  City  Charter,  §  288  (Laws  1891,  p.  200,  c.  105,  as  amended  by 
Laws  1901,  p.  661,  c  228,  §  8),  requires  the  owner  or  occupant  of  premises 
to  lay  and  relay  sidewalks  whenever  ordered,  and  to  keep  the  sidewalk 
in  good  order  and  repair.  It  also  requires  that  the  commissioner  of  pub- 
lic works  shall  notify  the  owner  or  occupant  of  any  premises  in  front  of 
which  any  such  work,  except  the  removal  of  stone  and  ice,  and  the  re- 
pair of  sidewalks,  shall  be  required  to  be  done,  and,  If  the  same  is  not 
done  by  the  owner  or  occupant  within  10  days,  it  shall  be  done  by  the 
city  and  the  expense  assessed  against  the  property.  There  was  a  plank 
sidewalk  five  feet  wide  in  front  of  plaintiff's  premises,  which  plaintiff 
was  directed  to  repair,  and,  after  he  had  failed  to  do  so,  the  commissioner 
caused  the  entire  walk  to  be  removed,  and  construpted  a  new  concrete 
walk  17^  feet  wide,  the  cost  of  which  was  assessed  against  the  premises.  . 
Held,  that  the  construction  of  such  new  walk  was  not  a  r^alr,  but  was 
a  reconstruction,  which  the  commissioner  had  no  authority  to  make  ex- 
cept pursuant  to  a  resolution  of  the  city  council  after  notice  to  the  prop- 
erty owner  and  an  opportunity  to  be  heard. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1017;  Dec  Dig.  «  434.  ♦ 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6007,  6096- 
6101 ;  vol.  8,  p.  778^.] 

2.  Municipal  Corporations  (§  414*)— SiDEWALKfr— "Repaib." 

A  repair  of  sidewalks,  as  distinguished  from  a  reconstruction,  Involved 
neither  a  change  of  materials,  regradlng,  or  a  change  of  surface  lines. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1017;  Dec.  Dig.  f  414.*] 

3.  Municipal  Cobpobations  (§  266*)— Sidewalks— "Laying  and  Relaying" 

— Statutes— ''Grading  and  Regbading." 

BufTalo  City  Charter,  §  288  (Laws  1891,  p.  200,  c.  105,  as  amended  by 
Laws  1901,  p.  661,  c.  228,  §  8),  provides  for  the  laying  and  relaying  of  side- 
walks at  the  expense  of  abutting  owners.  Laws  1891,  p.  221,  c.  105,  S 
393,  divides  the  streets  into  carriage  ways  and  sidewalks,  and  Buffalo 
City  Ordinance,  c.  4,  pars.  8,  9,  declares  that  the  owner  or  occupant  may 
be  required  to  grade  and  level  the  sidewalk  in  front  of  his  premises  be- 
tween the  street  and  curb  line,  and,  in  case  of  his  failure  to  grade  and 
level  the  sidewalk  for  a  period  of  ten  days  after  notice,  the  same  may  be 
done  at  his  expense.  Held,  that  the  words  "laying  or  relaying''  of  a  side- 
walk, within  section  288,  have  the  same  meaning  as  "grading  or  regrad- 
lng" In  section  8,  in  each  case  referring  to  original  work  on  the  sidewalk 
or  street,  and  not  to  repair  ^fter  the  sidewalk  is  once  laid  or  relald. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
712;  Dec.  Dig.  §266.*] 

McLennan,  P.  J.,  dissenting. 
Appeal  from  Trial  Term,  Erie  County. 

*For  otber  c««es  see  same  topic  &  9  kvumevl  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexea 
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Action  by  Michael  Konowalski  against  the  City  of  Buffalo  to 
test  the  validity  of  a  sidewalk  assessment.  From  a  judgment  dis- 
missing the  complaint  on  the  merits,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

The  plaintiff  ii  the  owner  of  a  lot  with  80  feet  frontage  on  Broadway,  In  the 
city  of  Buffalo,  In  front  of  which  was  a  plank  sidewalk  5  feet  wide,  and  which 
was  In  need  of  repair.  In  the  month  of  May,  1907,  the  Oommlsslon^  of  Pab- 
11c  Works  of  the  dty  caused  the  usual  notice  to  repair  to  be  served  upon  the 
plaintiff,  which  he  failed  to  do.  After  more  than  10  days  had  elapsed,  the 
commissioner  caused  the  wooden  sidewalk  to  be  removed  and  an  entirely 
new  concrete  walk  17%  feet  In  width  to  be  constructed  In  front  of  the  said 
premises  of  the  plaintiff,  and  the  cost  of  the  same  ($59.06)  was  Included  In  the 
city  assessment  roll  against  the  plaintiff  under  the  head  of  "Construction  of 
Sidewalks,"  which  was  confirmed  by  the  common  council.  No  resolution  of 
the  common  council  was  passed  directing  the  relaying  or  construction  of  said 
sidewalk  or  relating  thereto  in  any  way.  There  was  no  proof  as  to  the  con- 
dition of  the  wooden  walk,  nor  does  the  record  disclose  that  the  city  ordi- 
nances were  admitted  in  evidence.  They  are  referred  to  in  the  briefs  of  coun- 
sel, and  were  submitted  upon  the  argument  of  the  appeal.  This  action  was 
commenced  to  test  the  validity  of  said  assessment 

Argued  before  McLENNAN,  P.  J.  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 
William  D.  Van  Pelt,  for  appellant 
John  W.  Ryan,  for  respondent. 

SPRING,  J.  The  court  below  has  held  that  the  laying  of  the 
new  concrete  walk  in  the  place  of  the  plank  sidewalk  was  a  repair 
of  the  walk.  If  so,  the  assessment  is  regular,  and  the  question  up 
for  review  mainly  involves  the  construction  of  section  288  of  the 
city  charter  (Laws  1891,  p.  200,  c  105,  as  amended  by  Laws  1901, 
p.  661,  c.  228,  §  8).     That  section  provides: 

"It  shall  be  the  duty  of  the  owner  or  occupant  of  any  premises  in  the  city, 
whenerer  sndi  work  shall  be  ordered  by  a  resolution  of  the  common  council, 
to  lay  water,  sewer  and  gas  service  pipes,  from  the  main  pipes  In  the  street 
in  front  of  such  premises  to  such  point  beyond  the  curb  line  as  the  board  of 
public  works  (now  the  commissioner  of  public  works)  may  determine.  It  shall 
also  be  the  duty  of  such  owner  or  occupant  to  lay  and  relay  sidewalks  in  ttont 
of  such  premises  whenever  the  same  shall  be  so,  as  aforesaid,  ordered,  and  to 
at  all  times  keep  and  maintain  the  sidewalk  in  front  of  such  premises  in  good 
order  and  repair,  and  to  remove  snow  and  Ice  therefrom  within  the  time  and 
as  required  by  the  dty  ordinances.  The  board  (now  the  commissioner)  shall 
notify  the  owner  or  occupant  of  any  premises  in  front  of  which  any  such  work, 
excepting  the  removal  of  snow  and  ice,  and  repair  of  sidewalks,  shaU  be  re- 
quired to  be  done,  that  if  the  same  Is  not  done  by  the  owner  or  occupant  with- 
in ten  days  the  same  will  be  done  by  the  city,  and  the  expense  thereof  wiU 
be  assessed  upon  such  premises." 

There  is  the  further  provision  that  if  "such  work  shall  not  be 
done  within  the  time  specified  in  such  notice,"  and  in  case  the  own- 
er shall  fail  to  keep  the  sidewalk  in  front  of  his  premises  "in  good 
order  and  repair,"  the  board  of  public  works  (now  the  commis- 
sioner of  public  works)  "may  cause  such  work  to  be  done"  and 
the  expense  is  made  a  lien  on  the  premises,  and  the  making  of  the 
assessment  roll  for  such  expense  is  also  authorized  in  the  same  sec- 
tion. 
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The  manner  of  designating  the  kind  of  work  for  which  the  par- 
ticular tax  is  levied  is  prescribed  in  said  section  as  follows: 

"AsseasmeDt-roIl  for  water,  sewer  and  gaa  connections,  constructing,  repair- 
ing, and  cleaning  sidewalks,  and  remoTlng  street  obstructions." 

The  assessment  roll  on  which  the  tax  of  plaintiflF  appeared  fol- 
lowed the  form  designated  and  contained  three  columns:  (1)  "Re- 
pairs of  Sidewalks";  (2)  "Construction  of  Sidewalks";  (3)  "Re- 
construction of  Sidewalks,"  and  the  assessment  in  controversy  was 
under  column  2,  "Construction  of  Sidewalks."  The  scheme  of  the 
charter  provisions  is  to  distinguish  between  various  sidewalk  improve- 
ments. If  a  sidewalk  has  once  been  laid  and  becomes  out  of  re- 
pair, the  commissioner  of  public  works  may  cause  the  same  to  be 
repaired  without  notice,  although  the  practice  seems  to  have  pre- 
vailed even  in  case  of  that  improvement  to  serve  the  notice  on  the 
owner  or  occupant  of  the  premises  advising  him  that,,  if  the  repair 
is  not  made  within  10  days,  the  work  will  be  done  at  his  expense. 
No  resolution  of  the  common  council  is  essential  for  this  repair 
work.  The  city  may  be  liable  for  injuries  caused  by  defective  walks, 
and  the  necessity  of  the  situation  requires  that  the  body  or  person 
in  immediate  charge  of  the  walks  should  possess  the  power  to  act 
promptly  and  upon  his  own  motion  where  they  are  in  need  of  re- 
pair. In  such  case  it  seems  plain  that  no  change  of  materials  is  to 
be  made,  and  no  regrading  or  change  of  the  surface  line  is  contem- 
plated. The  existence  of  the  walk  implies  the  previous  location  of  the 
grade  line  of  the  street,  and  no  change  in  that  is  permissible  except  by 
direction  of  the  common  council  as  will  hereafter  appear.  If,  however, 
a  walk  is  to  be  laid  or  relaid,  or  a  new  walk  constructed  as  a  sub- 
stitute for  an  existing  walk,  the  common  council  must  direct  that 
to  be  done  and  10  days'  notice  of  such  change  must  be  served  on 
the  owner  or  occupant  and  the  commissioner  of  public  works  can- 
not act  until  the  time  has  expired.  The  owner  must  "lay  and  re- 
lay sidewalks  *  *  *  whenever  the  same  shall  be  *  *  *  or- 
dered" by  the  common  council.  This  distinction  between  the  mere 
repair  of  a  walk  out  of  condition  and  the  construction  of  a  new 
walk  is  carried  through  the  entire  section  even  in  the  provision  as 
to  the  making  of  the  assessment  roll  as  already  indicated.  The 
system  thus  devised  is  wholesome  and  effective.  The  city  is  in- 
dorsed with  plenary  authority  in  control  of  the  streets  and  of  the 
sidewalks.  In  order  to  facilitate  speedy  repair  of  a  walk,  the  com- 
missioner representing  the  city  can  remedy  the  defects  immediate- 
ly, and  the  expense  therefor  is  a  lien  upon  the  premises.  The  own- 
er must  submit  to  this  penalty  for  his  remissness  for  allowing  his 
walk  to  get  out  of  ^repair.  If,  however,  the  common  council  desire 
a  new  walk,  if  that  body  deem  it  advisable  to  replace  a  plank 
walk  with  a  concrete,  stone,  or  brick  walk,  the  owner  is  enti- 
tled to  notice  of  such  a  purpose.  This  requirement  is  no  burden 
upon  the  city.  The  notice  is  only  for  10  days,  and  the  right  to  pre- 
scribe the  kind  of  walk,  whether  of  the  same  or  diflferent  materials, 
and  the  width  of  the  same,  is  vested  in  the  common  council.    The 
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owner  or  occupant,  however,  has  notice  of  the  duty  to  be  impos- 
ed upon  him.  A  lot  owner  upon  whom  a  notice  to  repair  has  been 
served  may  be  entirely  willing  to  have  the  repairs  made  by  the  city 
officials,  and  then  no  question  can  be  raised  as  to  the  work  con- 
forming to  the  notice.  If,  however,  he  is  to  be  burdened  with  the 
expense  of  a  new,  vastly  enlarged  and  far  more  expensive  walk, 
he  should  receive  notice  of  that  radical  change.  In  the  present  case, 
the  owner,  in  pursuance  to  a  notice  to  repair  a  plank  walk  five 
feet  in  width,  the  cost  of  which  would  probably  have  been  tri- 
fling, has  been  subjected  to  the  expense  of  a  concrete  walk  17J4 
feet  in  width  and  across  his  lot  of  30  feet.  The  just  distinction  in 
the  statute  has  been  entirely  ignored. 

Section  393  of  the  charter  (Laws  1891,  p.  221,  c.  105)  in  direct- 
ing the  general  division  of  the  streets  provides  that  they  "shall 
be  suitably  divided  into  carriageway  and  sidewalks."  It  is  also  pro- 
vided in  the  ordinances  of  the  city  (chapter  4,  pars.  8,  9)  that  the 
owner  or  occupant  may  be  required  "to  grade  iand  level  the  side- 
walk in  front  of  said  premises  between  the  street  line  and  the  curb 
line,"  an4,  in  case  of  his  failure  "to  grade  and  level  the  sidewalk" 
for  the  period  of  10  days  after  notice  the  commissioner  of  public 
works  may  cause  the  same  to  be  done  at  his  expense.  The  claim 
is  that  the  sidewalk  is  the  dirt  space  between  the  curb  and  the  ex- 
terior street  line.  Extending  the  argument,  it  is  claimed  as  a  de- 
duction from  this  premise  and  in  elucidation  of  section  288  refer- 
red to  "that  the  la3ring  and  relaying  of  sidewalks  mentioned  in  that 
section  mean  work  on  a  sidewalk  in  its  creation  or  establishment 
which  an  abutting  owner  is  bound  to  do,  or  the  same  kind  of  work 
after  an  alteration  or  change  in  the  street.  *  *  ♦  I  think  it 
may  be  fairly  said  for  the  jpurposes  of  this  case  at  any  rate  that 
the  laying  or  relaying  of  a  sidewalk  within  the  meaning  of  section 
288  is  the  same  thing  as  grading  or  regrading  is  within  the  mean- 
ing of  section  8  of  chapter  4  of  the  ordinances.  In  each  case  the 
reference  is  to  original  work  on  a  sidewalk,  and  not  a  repair  of 
it,  after  it  has  been  once  laid  or  relaid."  It  is  doubtless  true  that 
in  the  two  general  divisions  of  the  street  the  sidewalk  includes 
the  entire  space  between  the  curb  and  the  street  boundary.  The 
whole  space  may  be  used  for  the  walk  in  the  discretion  of  the 
common  council.  When  a  grade  has  been  established  and  a  walk 
for  the  actual  use  of  pedestrians  has  been  laid,  that  visible  used 
walk  comprises  the  sidewalk  to  which  the  charter  provisions  and 
ordinances  are  limited.  The  cleaning  of  the  sidewalk  from  snow 
and  ice  and  its  repair  have  reference  to  this  laid  walk,  not  to  the 
space  outside  of  it.  The  space  between  each  curb  and  the  nearest 
street  line  in  Broadway,  on  which  the  plaintiff's  lot  fronts,  is  28%  feet. 
Notice  to  the  plaintiff  to  clean  the  sidewalk  from  snow  and  ice  does 
not  mean  that  he  is  to  clear  off  this  entire  space.  Section  14  of 
chapter  4  of  the  city  ordinances  reads  as  follows: 

"It  shall  be  the  duty  of  every  owner  or  occupant  of  any  premises  fronting 
on  any  public  street  or  alley  to  remove  before  9  o'clock  in  the  morning  all 
snow  and  ice  which  may  have  fallen  upon  the  sidewalk  in  front  of  said  prem- 
ises.    In  case  said  sidewalk  is  not  planked,  flagged  or  paved  its  full  width,  it 
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shall  be  neceesary  to  remove  such  snow  or  Ice  only  from  a  space  of  three  feet 
in  width." 

When  notice  to  repair  the  existing  walk  was  served  upon  the 
plaintiff,  it  had  reference  to  the  five-foot  plank  walk,  not  to  the 
whole  space  to  the  curb  line.  If  the  respondent's  contention  is 
correct,  the  commissioner  of  public  works  in  compliance  with  this 
notice  to  repair  the  existing  5-foot  plank  walk  might  have  made 
the  walk  on  this  30-foot  space  of  the  width  of  281^  feet  or  to  the 
curb  line;  or,  if  notice  to  repair  was  unnecessary,  he  might  have 
imposed  that  burden  upon  plaintiff's  premises  without  any  notice 
whatever.  The  city  authorities  in  levying  the  tax  of  the  plaintiff 
recognized  the  distinction  between  repairing  and  construction  and 
the  form  of  the  roll  in  general  use  maintains  this  difference,  which 
is  some  indication  of  a  practical  construction  of  the  statute  in  har- 
mony with  that  which  we  are  now  seeking  to  give  to  it.  In  con- 
struing a  statute  of  this  kind,  the  power  of  the  common  council 
or  of  the  commissioner  of  public  works  should  not  be  hampered  by 
restrictions  interfering  with  its  full  efficiency  in  the  management  of 
the  streets  by  the  municipality.  On  the  other  hand,  the  right  of 
an  individual  lot  owner  to  be  advised  of  any  extensive  tax  burden 
to  be  assessed  upon  his  premises  should  always  be  fairly  conserv- 
ed. Where  the  common  council  in  its  wisdom  determines  that  a 
lot  owner  must  relay  his  sidewalk  of  entirely  different  and  much 
more  costly  materials  and  of  a  far  greater  width  than  the  one  in 
use,  he  should  be  apprised  of  such  determination.  The  commission- 
er of  public  works  has  authority  to  repair  the  sidewalks.  He  can- 
not relay  or  reconstruct  without  a  resolution  of  the  common  coun- 
cil. The  distinction  should  not  be  abrogated.  Otherwise  the  com- 
missioner of  his  own  volition  may  repair,  lay,  relay,  and  construct 
die  sidewalks  in  front  of  the  premises  of  each  lot  owner  without  any 
notice.  He  may  elect  to  require  each  lot  owner,  or  some  of  them, 
to  extend  their  walks  to  the  curb,  although  the  distance  may  be 
30  feet  and  such  extension  may  not  be  necessary.  The  owner  would 
be  absolutely  powerless,  and  have  no  opporttmity  to  be  heard ;  while, 
if  he  has  a  notice  of  10  days,  an  opportunity  is  afforded  him,  if 
the  imposition  seems  to  him  to  be  unjust,  to  appear  before  the 
legislative  body,  and  present  his  objections  to  the  contemplated  im- 
provement. It  seems  to  me  clear  that  it  was  not  designed  by  sec- 
tion 288  to  vest  in  the  commissioner  of  public  works  any  such  en- 
larged power  as  is  here  claimed  for  that  official.  The  assessment 
was  not  imposed  conformably  to  the  statute,  and  should  therefore 
be  annulled.  Folmsbee  v.  City  of  Amsterdam,  142  N.  Y.  118,  126, 
36  N.  E.  821.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  All  concur  except  McLENNAN,  P.  J.,  who 
dissents. 

KRUSE,  J.  (concurring).    I  concur  in  the  result. 
The  record  contains  the  certificate  of  the  trial  judge  to  the  ef- 
fect that  the  case  contains  all  of  the  evidence,  but  I  do  not  find  in 
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the  record  the  ordinance  referred  to  in  the  decision  or  any  other 
ordinances.  Nor  is  there  any  evidence  to  sustain  the  finding  that 
the  artificial  wooden  walk  had  become  so  dilapidated  and  worn  as 
to  make  it  necessary  to  replace  it  with  some  suitable  material  oth- 
er than  wood.  In  fact,  I  find  no  evidence  that  the  walk  was  out  of 
repair,  save  such  as  may  be  inferred  from  the  fact  that  notice  was 
given  to  the  owner  to  repair  it.  I  do  not  think  that,  in  order  to 
charge  the  owner  with  the  expense  of  repairs  made  by  a  city  to  a 
sidewalk,  the  same  material  must  always  be  used  in  making  the 
repairs  as  was  used  in  the  original  walk,  but  I  am  unable  to  see 
why  it  was  necessary  to  build  a  concrete  walk  17i^  feet  wide,  to 
repair  the  walk,  and,  besides,  the  assessment  is  not  made  for  repair- 
ing the  walk.  Possibly  the  owner  may  be  liable  for  such  part  of 
the  expense  as  was  reasonably  necessary  to  put  the  walk  in  proper 
repair,  although  more  was  done  than  was  necessary  for  that  pur- 
pose. But  that  question  is  not  here,  since  the  assessment  is  not 
for  repairs  of  walk,  but  for  the  construction  of  sidewalks,  as  is  in- 
dicated by  the  assessment  roll. 


In  re  BEDFORD'S  WILL. 
(Supreme  Court,  Appellate  DIyIbIod,  First  Department    March  5,  1909.) 

1.  EXEGUT0B8  AND  ADMINISTBATOBS  (8  37*)— UNADMINISTEBED   ASSETS. 

There  Is  no  propriety  in  granting  letters  of  administration  with  the 
will  annexed  unless  it  appears  there  are  unadmlnistered  assets. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Dec 
Dig.  §  37.»] 

2.  EXECUTOES  AND  ADMINISTRATOBS  (§  37*)— APPOINTMENT. 

Code  Civ.  Proc.  §  2043,  provides  that  a  creditor  of  decedent,  as  a  per- 
son Interested  in  the  estate,  may  petition  for  the  appointment  of  an  ad- 
ministrator with  the  will  annexed.  Held,  that  it  was  error  for  the  sur- 
rogate to  accept  the  allegations  of  a  petition — which  were  denied  hy  an- 
swer— as  proof  of  the  facts  authorizing  an  appointment,  but  he  should 
have  taken  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Dee. 
Dig.  §  37.»] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Separate  appeals  by  Eugene  L.  Bushe,  as  sole  surviving  execu- 
tor of  Frederick  Bedford,  deceased,  and  by  certain  others  claim- 
ing under  his  will,  from  a  decree  of  the  Surrogate's  Court  of  New 
York  County,  granting  letters  of  administration  with  the  will  an- 
nexed upon  the  estate  of  M.  Amelia  Bedford,  deceased,  whereof 
Frederick  Bedford,  deceased,  was  the  sole  surviving  executor.  Or- 
der reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,   and   SCOTT,  JJ. 

F.  W.  M.  Cutcheon  (H.  T.  Kingsbury,  T.  Mcllvaine,  and  A.  L. 
Humes,  on  the  brief),  for  appellants. 
H.  H.  Snedeker,  for  respondent. 

*For  oUier  oasei  see  Mine  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


Sup.Ct)  IN   RE  BEDFORD'8  WILL.  473 

LAUGHLIN,  J.  The  respondent,  F.  De  Witt  Wells,  present- 
ed a  petition  to  the  Surrogate's  Court,  setting  forth  that  Frederick 
Bedford  at  the  time  of  his  death  was  the  surviving  executor  of  M. 
Amelia  Bedford,  deceased,  and  that  there  were  in  his  possession 
as  such  executor  certain  unadministered  assets  belonging  to  her 
estate  for  which  he  never  accounted,  and  which  upon  his  death 
came  into  and  are  still  in  the  hands  of  his  executor,  and  that  the 
petitioner,  as  administrator  with  the  will  annexed  of  Gunning  S. 
Bedford,  3d,  a  son  of  M.  Amelia  Bedford,  who  was  interested  in 
her  estate,  was  a  creditor  of  her  estate  and  entitled  to  letters  of 
administration  thereon  for  the  purpose  of  requiring  the  executor 
of  Frederick  Bedford,  deceased,  to  account  for  such  unadminister- 
ed assets.  The  appellants  filed  answers  on  the  return  of  the  cita- 
tion, denying  that  there  were  any  unadministered  assets  of  the  es- 
tate of  M. 'Amelia  Bedford  in  the  possession  of  Frederick  Bedford 
at  the  time  of  his  death  or  that  came  into  the  hands  of  his  execu- 
tor, and  denying  that  there  were  any  creditors  of  her  estate,  and 
alleging  that  her  estate  had  long  since  been  settled,  and  that  the 
petitioner  was  not  a  creditor  or  entitled  to  institute  the  proceeding 
and  referred  to  the  judgments  entered  in  three  certain  actions  brought 
in  the  Supreme  Court,  county  of  New  York,  to  which  the  appel- 
lants and  the  petitioner's  predecessor,  the  executor  of  Gunning  S. 
Bedford,  3d,  were  parties,  whereby  it  had  been  adjudicated  that  the 
petitioner's  said  predecessor  had  no  right,  title,  or  interest  in  the 
estate  of  M.  Amelia  Bedford,  which  came  into  the  hands  of  the 
executors  of  Frederick  Bedford,  deceased,  either  as  a  creditor,  or 
as  a  person  otherwise  interested  in  the  estate,  and  alleging  the  stat- 
ute of  limitations  as  a  bar  to  the  proceeding. 

We  are  of  opinion  that  the  learned  surrogate  erred  in  accepting 
the  allegations  of  the  petition,  which  were  thus  put  in  issue,  as  proof 
of  the  facts  both  that  there  were  unadministered  assets  and  that 
the  petitioner  was  entitled  to  institute  the  proceeding.  The  learn- 
ed surrogate  cited  as  authority  for  accepting  the  allegations  of  the 
petition,  although  denied,  as  satisfactory  proof  of  the  facts,  the  case 
of  Pumpelly  et  al.  v.  Tinkham,  23  Barb.  321.  We  are  of  opinion 
that  that  decision  is  not  authority  for  the  course  taken.  There  the 
allegations  of  a  verified  petition  were  deemed  sufficient;  but  it  does 
not  appear  that  they  were  put  in  issue.  In  Matter  of  Dittrich,  120 
App.  Div.  604,  105  N.  Y.  Supp.  303,  which  was  a  proceeding  to  re- 
move an  executor,  an  answer  to  the  petition  was  filed,  putting  in 
issue  material  allegations  thereof,  and  it  was  held  that  the  surrogate 
could  not  accept  the  petition  and  make  an  order  removing  the  exec- 
utor, but  that  he  should  have  taken  proof  of  the  facts,  and  have 
made  a  decision  embracing  findings  of  fact  as  the  basis  for  a  decree  re- 
moving him.  There  is  no  propriety  in  granting  letters  of  adminis- 
tration with  the  will  annexed — especially  after  a  great  lapse  of  time 
as  in  the  case  at  bar — ^unless  it  appears  that  there  are  unadminis- 
tered assets  (Fowler  v.  Walter,  1  Dem.  Sur.  240;  Van  Giesen  v. 
Bridgford,  18  Hun,  73,  affirmed  83  N.  Y.  348;  Matter  of  Losee, 
119  App.  Div.  107,  94  N.  Y.  Supp.  .1082,  104  N.  Y.  Supp.  1132), 
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and  it  is  a  statutory  condition  precedent  to  the  right  of  a  party  to 
institute  the  proceeding  that  he  be  "a  creditor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien  up- 
on any  real  property  upon  which  the  decedent's  estate  has  a  lien." 
Code  Civ.  Proc.  §  2643.  Of  course,  such  an  application  should  not 
be  denied  merely  on  the  theory  that  the  statute  of  limitations  might 
prevent  the  recovery  of  assets,  for  that  would  have  to  be  pleaded 
as  a  defense  in  an  action  brought  by  the  representative  of  the  es- 
tate in  order  to  bar  the  right  of  recovery,  and  it  might  not  then  be 
taken  advantage  of.  It  being  the  duty  of  the  surrogate,  however, 
to  refrain  from  issuing  the  letters  if  there  were  no  assets  left  unad- 
ministered,  and  it  being  jurisdictional  that  the  proceeding  be  insti- 
tuted by  a  party  authorized  to  institute  it,  those  were  questions  which 
the  surrogate  has  authority  to  decide.  Matter  of  Rathyen,  115  App. 
Div.  644,  101  N.  Y.  Supp.  289.  The  right  of  the  petitioner  to  in- 
stitute the  proceeding  being  properly  challenged  by  putting  in  is- 
sue the  material  allegations  in  that  regard,  the  surrogate  should  have 
taken  evidence  and  have  made  a  decision  upon  that  question,  and, 
if  he  found  in  favor  of  the  petitioner,  then  upon  the  further  ques- 
tion as  to  whether  there  were  any  unadministered  assets.  In  view 
of  the  decisions  of  this  court  in  Bushe  v.  Wright,  118  App.  Div. 
320,  368,  909,  103  N.  Y.  Supp.  410,  to  which  the  answers  referred,  it 
is  extremely  doubtful  whether  the  petitioner  has  any  standing  to 
institute  the  proceeding,  but  that  question  need  not  now  be  decid- 
ed by  this  court.  The  observations  made  in  the  opinion  in  Bushe 
V.  Wright,  supra,  with  respect  to  the  finding  in  that  case  that  the 
legacies  given  by  the  will  of  M.  Amelia  Bedford  had  been  paid  and 
that  all  of  the  debts  of  her  estate  had  been  paid,  do  not  sustain  the 
right  of  the  petitioner  to  institute  this  proceeding.  That  finding  was 
not  contained  in  the  decision,  and  it  was  supposed  on  the  authority 
of  Elterman  v.  Hymen,  117  App.  Div.  519,  102  N.  Y.  Supp.  613, 
which  has  since  been  overruled  by  the  Court  of  Appeals  (Bremer 
V.  Manhattan  Ry.  Co.,  191  N.  Y.  333,  339,  84  N.  E.  59),  that,  there- 
fore, it  could  not  be  considered.  It  was  not,  however,  eliminated 
from  the  record,  and  since  it  forms  part  of  the  judgment  roll,  ac- 
cording to  the  subsequent  decision  of  the  Court  of  Appeals,  while 
it  stands  it  would  probably  be  binding  upon  the  parties  to  the  ac- 
tion, of  which,  as  already  observed,  the  petitioner's  predecessor  was 
one. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  matter  remitted  to  the  Surrogate's 
Court  for  further  proceedings  as  herein  indicated.    All  concur. 
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LEVY  et  al.  ▼.  ROOSEVELT  et  aL 

(Sapreme  Court,  Appellate  Division,  First  Department.    March  5,  1909.) 

L  Landlord  and  Tenant  (§  169*)— Breach  of  Contract— Failure  to  Repair 
^SumoiBNCT  OF  Complaint. 

A  complaint  alleged  that  plaintiffs  were  tenants  of  a  portion  of  a  builds 
ing  under  a  lease  providing  that  defendant,  the  landlord,  would  make  all 
repairs  of  the  roof  and  repair  all  damage  by  fire;  that  after  damage  to. 
the  roof  by  fire,  and  notice  thereof  by  plaintiffs,  defendant  negligently  de- 
layed repairing  the  roof  more  than  a  month,  during  which  delay  plain- 
tiffs' goods  were  injured  from  water  during  a  storm ;  and  that  plaintiffs 
took  proper  precautions  to  prevent  their .  goods  from  being  damaged. 
Held  to  state  a  cause  of  action  for  breach  of  the  provisions  of  the  lease, 
whether  a  cause  of  action  for  negligence  be  stated  or  not. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §  664 ; 
Dec.  Dig.  §  169.*] 

2.  Landlord  and  Tenant  (§  166*)— Liability  of  Lessor  for  Breach  of  Con- 
tract—Damages . 

A  tenant,  whose  goods  are  injured  by  breach  of  duty  by  the  landlord  to 
repair  the  roof  of  the  building,  if  not  himself  at  fault,  may  recover  from 
the  landlord  for  such  damage  as  results  to  his  goods. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  9 
649 ;  Dec.  Dig.  §  100.*] 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Levy  and  another  against  James  R.  Roosevelt  and 
others.  From  an  order  granting  a  motion  for  judgment  on  the  plead- 
ings, plaintiffs  appeal.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Myron  Sulzberger,  for  appellants. 
William  D.  Murray,  for  respondents. 

HOUGHTON,  J.  The  plaintiffs  served  their  complaint  and  the 
defendants  their  answer,  and  thereafter,  pursuant  to  the  permission 
granted  by  section  547  of  the  Code  of  Civil  Procedure  (added  by  Laws 
1908,  p.  462}  c.  166),  the  defendants  moved  for  judgment  in  their 
favor  on  the  pleadings,  on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  such  motion 
was  granted. 

The  plaintiffs  were  tenants  of  the  fifth  floor  of  a  business  build- 
ing, and  the  defendants  were  their  landlords.  The  plaintiffs'  lease 
was  in  writing,  and  the  complaint  alleges  that  it  provided  that  in  case 
of  fire  the  tenants  should  give  immediate  notice  thereof  in  writing  to 
the  landlords,  and  if  a  part  only  of  the  leased  premises  should  be 
damaged,  the  landlords  should  repair  the  same  at  their  own  expense 
with  due  and  reasonable  diligence,  and  that  the  lease  contained  a  fur- 
ther provision  that  the  tenants,  these  plaintiffs,  should  make  all  re- 
pairs at  their  own  cost,  except  repairs  to  the  roof  and  repairs  of  dam- 
age by  fire,  and  that  if  any  leak  should  occur  in  the  roof  of  the  build- 
ing the  tenants  should  give  prompt  notice  in  writing  to  the  landlords, 

*For  otber  oaiet  see  same  topic  ft  fi  numbbb  In  Dec.  ft  Am.  DlgSw  1907  to  date,  ft  Rep'r  Indexes 
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who  should  thereupon  cause  the  same  to  be  repaired  with  reasonable 
diligence ;  that  during  the  plaintiffs'  tenancy,  and  on  the  24th  day  of 
September,  a  fire  occurred,  of  which  the  defendants  were  duly  notified 
by  plaintiffs,  and  that  in  consequence  thereof  part  of.  said  premises, 
and  more  particularly  the  roof,  was  rendered  out  of  repair;  that  in 
violation  of  the  duties  imposed  upon  them  by  the  terms  of  the  lease, 
the  defendants  permitted  the  roof  to  remain  so  out  of  repair  for  an 
unreasonable  time,  and  did  not  with  due  and  reasonable  diligence 
after  receipt  of  notice  from  the  plaintiffs  repair  the  same;  and  that 
on  the  27th  day  of  October  following  there  was  a  rainstorm,  the  wa- 
ter of  which  entered  that  part  of  the  premises  occupied  by  the  plain- 
tiffs through  the  unrepaired  roof,  and  without  any  fault  on  their  part, 
and  solely  because  of  the  acts  of  the  defendants  in  permitting  the  roof 
to  remain  out  of  repair  for  such  unreasonable  length  of  time,  the  wa- 
ter damaged  their  goods,  wares,  and  merchandise  to  a  stated  amount. 
It  is  further  stated  in  the  complaint  that  the  damage  was  caused  by 
the  carelessness  and  negligence  of  the  defendants,  and  without  any 
carelessness  or  negligence  on  the  part  of  the  plaintiffs. 

Counsel  for  plaintiffs  in  his  points  does  not  say  whether  he  claims 
his  complaint  is  for  breach  of  covenant  or  in  negligence ;  but  never- 
theless we  think  it  states  a  cause  of  action.  It  sets  forth  the  con- 
tract and  covenant  on  the  part  of  the  defendants  to  repair,  and  the 
performance  of  such  conditions  on  the  part  of  the  plaintiffs  as  was 
necessary  to  put  the  defendants  in  motion  after  the  fire.  More  than  a 
month  elapsed  from  the  time  of  the  fire  to  the  time  of  the  rainstorm, 
and  such  a  delay  might  be  unreasonable.  Not  only  by  words,  but  by 
fair-  intendment,  the  plaintiffs  allege  that  they  used  proper  precau- 
tions to  prevent  their  goods  being  damaged  because  of  the  defective 
roof;  for  they  say  that  it  was  without  any  fault  on  their  part  that 
damage  occurred.  All  the  allegations  of  the  complaint  with  respect  to 
negligence  can  be  treated  as  surplusage,  and  there  remains  the  state- 
ment of  a  good  cause  of  action  on  contract.  In  principle  the  identical 
question  presented  was  passed  upon  by  this  court  in  Pratt,  Hurst  & 
Co.  V.  Tailer,  114  App.  Div.  574,  100  N.  Y.  Supp.  16,  affirmed  186 
N.  Y.  417,  79  N.  E.  328.  In  that  case  the  complaint  contained  two 
counts.  The  first  was  for  negligence,  and  the  second  repeated  the 
allegations  as  to  negligence,  and  in  addition  set  forth  the  agreement  of 
the  landlord  to  keep  the  roof  of  the  premises  occupied  by  the  tenant 
in  repair,  and  its  breach.  The  landlord  demurred  to  the  second  cause 
of  action,  and  the  demurrer  was  sustained,  and  this  court  held  im- 
properly, because  a  good  cause  of  action  was  stateci  on  the  covenant. 
It  is  true  that  the  main  question  discussed  was  as  to  an  affirmative  plea 
interposed  by  the  defendant;  but  there  was  a  distinct  holding,  both 
in  this  court  and  in  the  Court  of  Appeals,  that  the  complaint  was  good, 
as  well  as  that  the  defense  was  bad. 

Upon  a  breach  by  the  landlord  of  a  covenant  in  his  lease,  some 
cause  of  action  arises  in  favor  of  the  tenant,  just  as  a  cause  of  ac- 
tion arises  upon  the  breach  of  any  other  contract.  The  only  confusion 
in  the  authorities  and  text-books  arises  concerning  the  measure  of 
damages.  Ordinarily  the  measure  of  damages  is  the  difference  be- 
tween the  rental  value  of  the  premises  with  the  broken  covenant  and 
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the  rent  agreed  to  be  paid.  This  rule,  however,  is  not  arbitrary,  and 
the  tenant  may  be  entitled  to  recover  such  damages  as  result  as  an 
immediate  consequence  of  the  breach,  such  as  injury  to  his  goods. 
24  Cyc.  922;  O'Rourke  v.  Feist,  42  App.  Div.  136,  69  N.  Y.  Supp. 
157;  Rauth  v.  Davenport,  60  Hun,  70,  14  N.  Y.  Supp.  69.  This 
latter  rule  of  damages  is  particularly  applicable  where  the  tenant  oc- 
cupied only  a  part  of  the  structure,  and  the  injury  happens  from 
something  coming  to  the  part  occupied  by  him  from  another  part  of 
the  building  over  which  he  has  no  control,  and  of  which  the  land- 
lord retains  control.  The  landlord  retains  control  of  the  roofs  of 
apartment  houses  and  office  buildings,  and  no  one  of  the  many  ten- 
ants is  under  obligation  to  repair  the  roof,  or  would  without  express 
agreement  be  deemed  to  be  under  the  obligation  to  do  so.  In  the 
present  case,  although  the  plaintiffs  were  required  by  their  lease  to  do 
certain  repairs,  they  were  expressly  forbidden  to  repair  the  roof.  The 
situation  is  wholly  different  from  that  where  injury  occurs  to  the 
tenant  from  a  falling  ceiling  in  his  apartment.  In  such  case  the  de- 
fect IS  within  the  tenant's  control,  and  he  can  repair,  or,  if  he  chooses 
to  stay  without  repair,  he  does  so  at  his  own  risk.  Schick  v.  Fleisch- 
hauer,  26  App.  Div.  210,  49  N.  Y.  Supp.  962 ;  Frank  v.  Mandel,  76 
App.  Div.  413,  78  N.  Y.  Supp.  855.  Of  course,  where  a  tenant 
knows  that  a  portion  of  the  building  over  which  he  has  no  control 
and  which  he  cannot  repair,  like  a  roof,  for  example,  is  out  of  repair, 
he  cannot  expose  his  goods  to*  probable  injury  and  then  ask  his  land- 
lord to  pay  the  damage.  The  same  rule  applies  to  him  that  applies 
to  every  one  whose  contract  is  breached,  and  that  is,  if  he  can  avoid 
damage,  he  myst  do  so,  and  in  any  event  must  make  them  as  small 
as  he  reasonably  can.  It  is  upon  the  principle  that  the  tenant  ex- 
posed his  goods  to  injury  that  he  was  denied  recovery  in  Cook  v. 
Soule,  66  N.  Y.  420,  and  Goldberg  v.  Besdine,  76  App.  Div.  451,  78 
N.  Y.  Supp.  776,  and  kindred  cases. 

The  complaint  in  the  present  case  alleges  that  the  plaintiffs  were 
without  fatdt  in  that  regard,  and  if  they  succeed  in  showing  that  they 
used  such  precautions  as  were  proper  to  guard  their  goods  from  in- 
jury they  will  not  be  precluded  from  recovering  on  the  ground  of 
voluntary  exposure  or  lack  of  precaution.  The  principle  governing 
voluntary  exposure  and  lack  of  proper  precaution  is  the  same  as  that 
controlling  contributory  negligence,  and  in  the  absence  of  contrib- 
utory negligence  in  exposing  his  goods  to  injury  the  tenant  may  re- 
cover from  the  landlord  in  an  action  for  negligence,  where  the  roof 
over  which  the  tenant  has  no  control  is  in  process  of  repair.  Blumen- 
thal  V.  Prescott,  70  App.  Div.  560,  76  N.  Y.  Supp.  710.  If  the  com- 
plaint be  construed  to  be  in  negligence,  the  injury  to  the  plaintiffs' 
goods  having  come  from  defects  in  a  portion  of  a  building  over  which 
they  had  no  control  and  over  which  the  landlords  exercised  exclusive 
control,  still  the  complaint  states  a  good  cause  of  action.  Levine  v. 
Baldwin,  87  App.  Div.  150,  84  N.  Y.  Supp.  92 ;  Harris  v.  Boardman, 
€8  App.  Div.  436,  73  N.  Y.  Supp.  963. 

The  complaint  shows  that  plaintiffs  were  tenants  of  a  portion  of 
the  building,  and  that  injury  to  their  goods  without  fault  on  their 
part  came  from  defects  in  another  portion  of  the  building,  over  which 
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they  had  no  control  and  over  which  the  defendants,  as  landlords,  ex- 
ercised exclusive  control ;  and  our  conclusion  is  that,  whether  the  ac- 
tion be  deemed  on  contract  for  breach  of  the  covenant  or  in  negli- 
gence, still  it  states  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  order  granting  judgment  to  defendant  upon  the  pleadings  was 
erroneous. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  judgment  vacated. 

INGRAHAM,     McLAUGHLIN,     and     SCOTT.     JJ.,     concur. 
CLARKE,  J.,  dissents. 


HUNT  V.  LONG  ISLAND  R.  00. 
(Supreme  Court  Appellate  Division,  First  Department     March  6,  1900.) 

1.  Appeal  and  Ebrob  (§  840*)  — Scope  of  Review  —  Jubisdiotion  op  Tbial 

Court. 

Where  defendant  did  not  object  to  the  jurisdiction  of  the  trial  court  to 
set  aside  a  verdict  and  grant  a  new  trial  for  inadequacy  of  damages,  and 
did  not  raise  the  question  on  appeal  from  the  order  setting  it  aside,  the 
question  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $  3301 ; 
Dec.  Dig.  §  840.*] 

2.  Appeal  and  Ebbob  (§  854*)— Review— Decision  Based  on  Ebboneous  Rea- 

soning. 

Where  defendant  moved  to  set  aside  the  verdict  on  the  ground  of  ex- 
cessive damages,  insufficiency  of  evidence,  etc.,  an  order  setting  it  aside 
on  plaintiff's  motion  for  Inadequacy  of  damages  will  be  affirmed;  an  ap- 
peal from  the  order  hardly  being  necessary  merely  because  it  was  set 
aside  on  motion  of  the  other  party,  or  because  the  ground  on  which  it 
was  set  aside  might  not  have  Justified  doing  so  if  defendant  had  objected. 

[Ed.  Note.— For  other  eases,  see  Appeal  and  £}rror,  Cent  Dig.  §§  3408- 
3430;  Dec  Dig.  §  854.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Addie  M.  Hunt  against  the  Long  Island  Railroad  Com- 
pany. From  an  order  setting  aside  a  verdict  for  plaintiff  and  grant- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN. 
CLARKE,  and  SCOTT,  JJ. 

William  C.  Beecher,  for  appellant. 
William  N.  Cohen,  for  respondent. 

INGRAHAM,  J.  This  action  came  on  for  trial  at  Trial  Term  in 
the  March  term,  1908.  The  action  was  to  recover  for  personal  in- 
juries caused  to  the  plaintiff  while  a  passenger  on  the  Long  Island 
Railroad.  The  injuries  caused  to  the  plaintiff  necessitated  the  ampu- 
tation of  both  legs,  and  she  sustained  other  injuries  which  have  left 
her  a  physical  wreck  and  wholly  disabled  her  from  performing  any 
work.  She  was  by  profession  a  trained  nurse  earning  from  $2,000 
to  $2,500  a  year,  and  the  jury  returned  a  verdict  in  her  favor  for 

•For  oUier  oases  see  same  topic  &  8  numvbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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$25,000.  After  the  rendition  of  the  verdict  defendant's  counsel  moved 
to  set  it  aside  and  for  a  new  trial  on  the  ground  that  the  damages  were 
excessive  and  the  verdict  contrary  to  the  law  and  contrary  to  the'  facts. 
This  motion  was  denied  and  an  order  entered.  Subsequently,  and  on 
the  7th  of  April,  plaintiff's  attorney  served  a  notice  on  the  defend- 
ant that  she  consented  that  the  verdict  should  be  set  aside  and  a  new 
trial  granted.  Nothing  resulted  from  the  service  of  this  notice,  where- 
upon on  June  20,  1908,  the  plaintiff  served  a  notice  of  motion  return- 
able at  Special  Term  for  an  order  setting  aside  the  verdict  and  grant- 
ing a  new  trial  on  the  ground  that  the  verdict  was  for  insufficient 
damages,  and  that  the  same  has  resulted  in  injustice.  This  motion 
came  on  for  hearing  at  Special  Term  on  the  22d  of  July,  1908,  pre- 
sided over  by  the  same  justice  who  tried  the  case  at  Trial  Term,  and 
resulted  in  an  order  setting  aside  the  verdict  and  granting  a  new  trial. 
From  this  order  the  defendant  appeals. 

There  is  annexed  to  this  notice  of  motion  an  affidavit  of  the  plain- 
tiff's attorney  which  stated:  That  the  action  was  the  last  case  tried 
on  the  March  calendar  of  Trial  Term,  and  said  term  expired  simul- 
taneously with  the  denial  by  the  court  of  defendant's  motion  on  the 
minutes  for  a  new  trial;  that  on  the  10th  of  April,  1908,  plaintiff's 
attorney  received  from  the  defendant's  attorney  a  copy  of  the  order 
denying  defendant's  motion  for  a  new  trial  on  the  minutes,  which  had 
been  entered  on  April  9,  1908;  that  no  judgment  was  entered  upon 
the  verdict,  and  the  defendant  has  never  offered  nor  intimated  its  wil- 
lingness to  pay  the  amount  of  the  verdict;  that  the  defendant's  at- 
torney had  stated  to  the  plaintiff's  attorney  that  the  defendant  in- 
tended and  expected  to  appeal  from  the  judgment  when  entered.  This 
motion  for  a  new  trial  is  made  upon  this  affidavit  and  a  case  which  the 
plaintiff  had  made  and  which  the  court  at  her  request  had  settled. 

It  does  not  appear  that  the  defendant  objected  in  the  court  below  to 
the  jurisdiction  of  the  Special  Term  to  set  aside  the  verdict  and  grant 
a  new  trial  on  the  ground  of  inadequacy  of  damages,  nor  does  it  raise 
that  question  upon  this  appeal.  That  question  therefore  will  not  be 
considered,  and  the  determination  of  this  appeal  is  not  an  authority  in 
support  of  the  practice  adopted  in  this  case.  Upon  the  argument  coun- 
sel for  the  defendant  stated  that  it  was  the  intention  of  the  defendant 
to  appeal  from  the  judgment  if  one  should  be  entered  upon  this  ver- 
dict, and  that  he  had  not  and  did  not  waive  the  right  to  appeal  from 
such  judgment;  but  his  only  object  in  this  appeal  was  to  prevent  the 
effect  that  an  order  for  a  new  trial  granted  on  application  of  the  plain- 
tiff would  have  upon  a  subsequent  trial  of  the  case.  We  Jiave  a  case 
therefore  that  has  resulted  in  the  verdict  of  a  jury  which  satisfies 
neither  party.  The  plaintiff  has  succeeded  in  obtaining  an  order  for 
a  new  trial.  The  defendant  wishes  a  new  trial,  but  wishes  it  ordered 
upon  another  ground  than  that  upon  which  the  Special  Term  has 
directed  it.  It  is  hardly  necessary  to  burden  the  court  with  an  ap- 
peal from  an  order  which  is  desired  by  both  parties  simply  upon  the 
ground  that  the  court  below  has  granted  it  upon  a  motion  of  one  of 
the  parties,  rather  than  the  other,  or  upon  a  ground  which,  if  a  new 
trial  was  really  objected  to,  might  be  open  to  criticism. 
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The  plaintiff  was  frightfully  injured,  and  the  undisputed  evidence 
is  that  she  is  a  physical  wreck.  For  such  injuries  the  jury  have  award- 
ed her  $25,000.  The  learned  trial  judge  considered  that  in  view  of 
the  injuries  sustained  this  verdict  was  inadequate,  and  has  therefore 
directed  that  the  case  should  be  again  tried  before  another  jury.  In 
view  of  the  attitude  of  the  defendant  and  its  insisting  that  a  new  trial 
should  be  granted,  I  do  not  think  that  we  should  reverse  this  order. 

The  order  is  affirmed,  with  costs  to  the  respondent    All  concur. 


AMPERSAND  HOTEIi  00.  v.  HOME  INS.  CO.  et  aL 
(Supreme  Court,  Appellate  DivlBion,  Third  Department    March  10,  1909.) 

1,  Pleading  ({  84*)— Constbuction— Rxtles  Govebnin o. 

In  determining  the  sofflclency  of  a  pleading,  facts  reasonably  deduclble 
from  the  allegations  must  be  considered,  as  well  as  such  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  6&-75;  Dec  Dig. 
I  34.*] 

2.  Appeal  and  E2bbob  ({  919*)— Review. 

The  allegations  of  a  defense  must  be  taken  as  tme,  on  appeal  from  an 
order  dismissing  it  on  the  ground  of  insufficiency  in  law. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  8713; 
Dec.  Dig.  I  919.*] 

8.  Evidence  (§  64*)— Pbesuuptions— Consequences  or  Acts. 

One  is  presumed  to  intend  the  natural  consequences  of  his  acts. 
[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  |  84;  Dec.  Dig.  { 
64.*] 

4.   INSUBANOE  (§  333*)— FiBE  INSXTBANOE— DEFENSES. 

Under  a  provision  that  a  fire  policy  should  become  void  on  the  hazard 
being  increased  by  any  means  within  insured's  control  or  knowledge,  it  is 
a  good  defense  to  a  suit  on  the  policy  that  insured  corporation,  through 
one  who  owned  nearly  all  its  stock  and  who  was  its  director,  treasurer, 
and  manager,  fraudulently  conspired  with  a  specified  person  and  others, 
whereby  it  was  planned  that  such  person  should  procure  some  one  to 
burn  the  property  to  enable  insured  to  collect  the  insurance,  and  that 
while  the  plan  and  conspiracy  still  existed  and  was  in  process  of  accom- 
plishment the  property  was  burned. 

[Ed.  Note.— For  other  cases,  see  Insurance^  Dec.  Dig.  1 833.*] 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  the  Ampersand  Hotel  Company  against  the  Home  Insur- 
ance Company  and  another.  From  a  judgment  for  plaintiff,  the  named 
defendant  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  115  N.  Y.  Supp.  1108. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Hartwell  Cabell,  for  appellant. 

William  B.  Ellison,  for  respondent. 

COCHRANE,  J.  This  is  an  action  on  a  policy  of  fire  insurance 
issued  by  the  appellant  on  a  hotel  of  the  plaintiif  laiown  as  the  Hotel 
Ampersand  and  on  personal  property  contained  in  said  hotel.  The 
property  was  destroyed  by  fire  September  23,  1907.    The  policy  was 

*For  other  cases  see  same  topic  ft  8  mumbeb  In  Dec.  ft  Am.  Dis>.  1907  to  tet^ft  Rep'r  Indexes 
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in  the.  usual  standard  f onn,  containing  the  customary  provisions  gen- 
erally found  therein.  At  the  opening  of  the  trial,  on  motion  of  plain- 
tiff, the  court  dismissed  one  of  the  defenses  in  the  answer  on  the 
ground  that  the  facts  tiierein  stated  were  insufficient  in  law.  The  court 
treated  such  motion  as  in  effect  a  demurrer  to  the  defense.  The  ques- 
tion for  us  to  determine  is  whether  such  defense  as  pleaded  would  be 
sufficient  as  against  a  demurrer. 
The  policy  contained  the  following  provision: 

**Thls  entire  policy  shall  be  void  •  •  •  In  case  of  any  frand  or  false 
swearing  by  the  insured  touching  any  matter  relating  to  this  insurance  or  the 
subject  thereof,  whether  before  or  after  a  loss." 

And  also  this  further  provision : 

"This  entire  policy  shall  be  void  •  •  •  if  the  hazard  be  increased  by 
any  means  within  the  control  or  knowledge  of  the  insured." 

The  defense  in  question,  after  alleging  the  foregoing  provisions  of 
the  policy,  continues  as  follows:      • 

"That  at  the  time  of  said  fire  of  September  23,  1907,  and  for  a  long  time 
prior  thereto,  one  Charles  M.  Eaton  was  the  owner  of,  to  wit,  $110,900,  par 
▼alue,  of  the  stock  of  plaintiff;  that  the  total  amount  of  plaintiff's  capital 
stock  issued  and  outstanding  was  $115,000,  par  value;  that  said  Eaton  has 
been  continuous^  since  the  organization  of  plaintiff,  and  Is  now,  the  treasurer 
and  a  director  of  plaintiff,  and  in  complete  control  and  management  of  its 
business  and  affairs ;  that  on  or  about  the  10th  day  of  September,  1907,  plain- 
tiff, through  said  Eaton,  and  for  the  purpose  of  collecting  upon  said  policy  of 
insurance,  entered  into  a  fraudulent  conspiracy  with  one  Herman  Van  de 
Wall,  alias  Frank,  and  others,  wherein  it  was  planned  that  said  Van  de  Wall 
Bhould  procure  some  person  or  persons  to  cause  the  destruction  of  said  prop- 
erty by  flre,  to  enable  the  plaintiff  to  recover  from  the  defendant  the  insurance 
mentioned  in  said  policy  described  in  the  eighth  paragraph  of  this  answer; 
that  while  said  plan  and  conspiracy  was  still  in  existence  and  in  process  of 
accomplishment,  the  said  fire  of  September  23,  1907,  occurred ;  that  said  plan 
and  conspiracy  was  a  fraud  on  this  defendant;  and  that  the  hazard  insured 
against  under  said  contract  of  insurance  was  thereby  greatly  increased,  where- 
by, and  by  reason  of  said  fraud  and  Increase  of  hazard,  said  policy  became 
and  was  on  the  date  of  said  fire  null  and  void.*' 

The  appellant  disclaims  that  the  fire  occurred  as  the  result  of  the 
conspiracy  alleged  in  this  defense,  and  we  do  not  indulge  in  such  an 
inference ;  but  it  is  a  proper  inference  from  the  phraseology  employ- 
ed tfiat  plaintiff  was  actually  procuring  some  person  or  persons  to 
bum  the  property  when  the  fire  occurred.  In  Coatsworth  v.  Lehigh 
Valley  Railway  Company,  156  N.  Y.  451,  457,  51  N.  E.  301,  303,  it 
was  said: 

"Under  the  more  recent  authorities,  pleadings  are  not  to  be  construed  strict- 
ly against  the  pleader ;  but  averments  which  sufficiently  point  out  the  nature 
of  the  pleader's  claims  are  sufficient,  if  under  them  he  would  be  entitled  to 
give  the  necessary  evidence  to  establish  his  cause  of  action." 

In  determining  the  sufficiency  of  a  pleading  we  are  obliged  to  con- 
sider, not  only  the  facts  specifically  alleged,  but  also  such  facts  as  can 
by  reasonable  and  fair  intendments  be  implied  from  them.  Coats- 
worth  v.  Lehigh  Valley  Railway  Company,  supra;  Marie  v.  Garri- 
son, 83  N.  Y.  14;  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263. 

Guided  by  these  rules,  the  question  is,  what  might  have  been  estab* 
115N.Y.S.-^ 
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lished  under  the  pleading?  It  is  expressly  alleged  that  the  conspiracy 
between  plaintiff  and  Van  de  Wall  was  "in  process  of  accomplish- 
ment," and  such  conspiracy  was  that  Van  de  Wall  should  procure 
some  person  to  burn  the  property.  It  is  quite  clear  that  appellant 
under  this  pleading  might  have  established  that  plaintiff,  in  conjunc- 
tion with  Van  de  Wall,  had  paid  or  agreed  to  pay  some  person  or 
persons  to  bum  the  property  in  order  that  plaintiff  might  recover  the 
amount  of  insurance  thereon,  and  that  the  persons  so  employed  were 
actually  proceeding  in  the  fulfillment  of  such  design;  or  plaintiff 
might  have  established  other  facts  equally  potent  and  effective  to- 
wards the  accomplishment  of  the  same  result.  That  such  facts,  if  es- 
tablished, would  constitute  both  a  fraud  against  the  insurer  and  an  in- 
crease of  the  hazard,  within  the  meaning  of  the  provisions  of  the 
policy,  so  as  to  vitiate  the  same,  seems  to  me  to  be  quite  clear.  The 
learned  trial  justice  was  of  the  opinion  that  the  facts  alleged  were 
merely  a  mental  conception  or  a  formation  of  a  purpose  to  bum  the 
property.  If  that  were  all  which*  is  alleged,  the  question  would  be 
entirely  different ;  but  it  seems  to  me  that  the  appellant  was  at  liberty 
to  prove  under  this  pleading  facts  entirely  beyond  the  zone  of  mental 
existence.  The  plan  was  in  process  of  accomplishment.  Steps  had 
been  taken  to  carry  it  into  execution.  The  pleading  alleges  overt  acts, 
and  not  merely  a  resolution  or  mental  attitude. 

It  is  not  a  question  as  to  whether  or  not  such  acts,  unconsummated 
or  unproductive  of  actual  damage,  would  constitute  a  cause  of  action 
against  plaintiff.  Ordinarily  they  would  not.  But  the  question  is 
whether  plaintiff,  by  this  attempted  fraud  and  by  this  increase  of 
hazard,  has  broken  the  condition  of  its  contract,  whereby  it  agreed 
that  for  such  or  similar  acts  its  contract  should  be  void.  In  Dohmen 
Company. V.  Niagara  Fire  Insurance  Company,  96  Wis.  38,  71  N.  W. 
69,  it  was  said  in  reference  to  this  question : 

"In  Maher  v.  Hibernla  Ins.  Co.,  67  N.  T.  283,  Folger,  G  J.,  said,  in  effect, 
that  fraud,  as  used  here,,  means  any  trick  or  artiiBce  by  one  to  induce  an- 
other to  fall  Into  error  to  his  harm.  To  the  same  effect  is  Olaflin  v.  Comm. 
Ins.  Co.,  110  U.  S.  81,  3  Sup.  Ct.  507,  28  L.  Ed.  76,  cited  by  appeUant's  counsel, 
and  many  other  cases  that  might  be  cited.  And  the  same  rule  applies  whether 
the  term  used  is  fraud  or  false  swearing,'  or  'fraud  or  attempted  fraud  or 
false  swearing.'  No  authority  can  be  found,  we  may  safely  say,  to  sustain  the 
contention  that  fraud  which  will  avoid  a  policy  under  such  a  clause  must  have 
the  elements  necessary  to  constitute  a  cause  of  action  based  on  fraud.  Where 
the  deception  or  artifice  practiced  results  in  payment  of  the  loss,  in  an  action 
brought  to  recover  back  the  money,  all  the  conditions  which  the  learned  Judge 
held  requisite  to  make  out  fraud  would  be  essential  to  sustain  the  cause  of 
action.  His  difficulty  grew  out  of  a  failure  to  distinguish  between  deception 
and  artifice,  constituting  fraud  liable  to  do  harm,  which  avoids  a  policy  of 
insurance  under  a  contract  which  so  provides,  and  a  cause  of  action  based  on 
fraud.  The  effect  of  the  foregoing  is  that  any  trick,  artifice,  or  deception  prac- 
ticed with  the  object  of  securing  some  advantage  In  the  adjustment  or  pay- 
ment of  a  loss  under  a  policy  of  insurance,  to  the  prejudice  of  the  insurer,  and 
liable  to  have  that  effect,  avoids  the  policy." 

And  admitting,  as  it  must  on  this  appeal,  the  existence  of  this  wick- 
ed bargain  and  effort  on  its  part,  I  am  at  a  loss  to  see  how  plaintiff 
can  claim  that  it  has  not  increased  the  hazard  incurred  by  the  appel-. 
lant  under  this  contract  of  insurance.     One  is  presumed  to  intend 
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the  natural  consequences  of  his  own  acts.  The  plaintiff  intended  to 
destroy  this  property.  It  took  effective  and  aggressive  steps, in  that 
direction.  It  set  in  motion  agencies  with  that  in  view.  How  can  it 
say  that  its  efforts  would  not  have  proved  successful,  or  that  the 
hazard  was  not  thereby  increased?  I  think  we  are  bound  to  assume 
under  this  pleading  that,  had  the  property  not  burned  as  it  did  from 
other  causes,  it  would  have  burned  as  the  result  of  this  plan  and  con- 
spiracy, fomented  by  plaintiff  and  which  was  in  actual  "process  of 
accomplishment"  when  it  was  interrupted  by  the  accomplishment  of 
the  desired  result  by  other  agencies.  To  say  that  this  was  not  a  fraud 
on  the  insurance  company,  or  an  increase  of  hazard,  seems  to  be  the 
denial  of  a  self-evident  proposition.  When  plaintiff  set  in  motion  a 
plan  to  bum  the  property,  and  procured  others  to  execute  the  plan, 
the  property  was  in  greater  danger  than  it  would  have  been  otherwise. 
I  think,  therefore,  it  was  error  to  hold  that  this  defense  failed  to  al- 
lege facts  sufficient  to  defeat  the  policy,  and  that  the  appellant  must 
be  given  an  opportunity  to  make  good  its  allegations. 

Other  objections  are  raised  against  this  judgment;  but,  inasmuch 
as  on  another  trial  some  or  all  of  them  may  be  eliminated  by  a  possible 
change  in  the  facts,  it  is  unnecessary  now  to  consider  them. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


In  re  BUFFALO  FRONTIER  TERMINAL  R.  CX). 
(Supreme  Court,  AppeUate  Division,  Fourth  Department    March  3,  1909.) 

1.  Railroads  (§  7*)  —  Detebmination  as  to  Neoessitt  ~  Evidence  —  Suffi- 

ciency. 

Evidence  presented  before  the  State  Railroad  Commission  held  to  war- 
rant the  issuance  of  a  certificate  of  convenience  and  necessity  to  the 
petitioner  under  section  59  of  the  railroad  law  (Laws  1895,  p.  317,  c. 
545). 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §  8;  Dec.  Dig. 
§  7.»] 

2.  Railroads  (§  9*) — Determination  as  to  Necessity—Review. 

On  review  of  the  determination  of  the  State  Railroad  Commission  not 
to  issae  a  certificate  of  convenience  and  necessity  for  the  construction 
of  a  belt  line  for  freight  around  a  city  connecting  different  raUroads, 
affidavits  were  presented  showing  that  since  the  hearing  before  the  com- 
mission one  railroad  is  constructing  a  switching  yard  of  great  capacity 
and  laying  additional  track  along  its  passenger  belt  line  which  would 
soon  be  available  for  interchanging  freight  among  the  various  railroad 
lines,  and  that  other  improvements  by  new  lines  are  under  way  tending 
to  obviate  the  necessity  for  new  proposed  lines.  It  also  appeared  that 
a  rival  company  was  granted  a  certificate  which,  except  for  objection 
which  induced  a  reversal  as  to  its  certificate  on  certiorari,  may  be 
equally  well  equipped  and  located  to  satisfy  the  necessity,  if  it  has 
since  eliminated  the  objections,  and  may  be  entitled  to  the  certificate. 
Held  that,  notwithstanding  the  evidence  before  the  Railroad  Commission 
entitled  petitioner  to  a  certificate,  the  case  would  be  remanded  to  the 

*For  other  cosei  lee  same  topic  ft  fi  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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Public  Service  Commission,  Its  successor  under  Laws  1007,  p.  937,  c 
429,  for  a  rehearing  on  present  conditions. 

[Ed«  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  §  19;  Dec  Dig. 
(  9.*] 

a  RaILBOADS  (§  9*) — ^DETBBMIlVATIOlf  AS  TO   NECWSSIIT— REVIEW. 

The  court,  on  review  of  proceedings  on  an  application  for  the  issuance 
of  a  certificate  of  convenience  and  necessity  for  a  railroad,  having 
power  to  direct  the  Public  Service  Oommlssion,  the  body  possessing  orig* 
Inal  Jurisdiction,  to  Issue  the  certificate,  may  also  remit  the  matter  for 
a  rehearing  to  that  body. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  S  19;   Dec.  Dig. 

§  9.*] 

4.  Appeal  and  Ebbob  ({  1106*) — ^Review— Poweb  to  Reicit— Scope  akd  EIx- 

TENT. 

The  power  to  remit  a  case  for  any  purpose  must  carry  with  It  the 
authority  to  determine  In  what  manner  and  for  what  purpose  the  sub- 
mission is  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  4386- 
4398;  Dea  Dig.  §  1106.*] 

5.  Railboads  (t  9*) — DETEBiniTATioR  OF  Necbssitt— Pboceedinqs  of  Rail- 

BOAD  ColCMISSION^JUBISDICnON  TO   REVIEW. 

Whether  the  determination  of  the  Board  of  Railroad  Commissioners  as 
to  the  necessity  for  a  railroad  is  administrative  or  judicial,  the  power 
of  the  Supreme  Court  to  review  its  decision  has  been  exercised  for  so 
long  a  time  that  It  is  not  an  open  question. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  S  19;  Dec.  Dig. 
t  9.*] 

McLennan,  P.  J.,  dissenting. 

Application  by  the  BuflFalo  Frontier  Terminal  Railroad  Company 
to  the  State  Railroad  Commission  for  an  order  directing  a  certifi- 
cate of  public  convenience  and  necessity  under  section  59  of  the 
railroad  law.  The  petition  was  refused,  and,  on  request  of  the  com- 
pany's directors,  the  maps,  plats,  and  testimony  on  file  in  the  pro- 
ceeding before  the  Board  of  Railroad  Commissioners  were  certified  to 
the  Supreme  Court,  and  an  order  was  granted  requiring  the  parties 
to  show  cause  why  an  order  should  not  be  granted  directing  the  Pub- 
lic Service  Commission  of  the  Second  district  to  issue  the  certificate 
to  petitioner  pursuant  to  law.  Determination  of  the  Board  of  Rail- 
road Commissioners  set  aside,  and  a  rehearing  ordered  before  the 
Public  Service  Commission  of  the  Second  district. 

The  petitioner  was  organized  as  a  railroad  corporation  In  January,  1904,  for 
the  purpose  of  building  and  operating  a  steam  railroad  of  standard  gauge 
from  a  point  on  Lake  Erie  1%  miles  south  of  Buffalo,  and  In  the  town  of 
Hamburg,  to  the  Niagara  river,  in  the  town  of  Tonawanda,  a  distance  of  about 
28  miles.  The  road  designed  was  outside  of  the  city  of  Buffalo,  passing  on 
three  sides  of  said  city,  and  crossing  the  tracks  of  all  the  trunk  lines  entering 
the  city,  and  its  object  was  to  facilitate  the  Interchange  and  transportation 
of  traffic  in  and  about  the  city  of  Buffalo  among  the  many  railroads  with 
which  It  was  intended  to  be  connected.  The  application  was  made  to  the 
State  Railroad  Commission  for  the  certificate  of  convenience  and  necessity, 
which  was  refused  August  10,  1904.  After  the  lapse  of  a  year  a  like  appli- 
cation was  again  made  to  said  commission,  and  after  an  extended  hearing 
the  petition  was  again  refused  by  a  divided  vote  of  the  members  of  the 
commission  December  16,  1906.  Upon  the  request  of  the  directors  of  said 
corporation,  the  Board  of  Railroad  Commissioners  on  the  26th  of  June,  1907, 

*For  other  oueg  see  game  topic  ft  8  numbsb  In  Dec.  &  Am.  Digs.  1907  to  dat«,  4  Rep'r  Indexes 
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certified  a  copy  of  all  the  maps,  papers,  and  testimony  on  file  in  said  pro- 
ceeding. Upon  the  application  of  the  appellant  an  order  directed  to  all  the 
parties  appearing  was  granted  by  this  court  on  the  10th  of  November,  1908, 
requiring  them  to  show  cause  before  this  court  on  the  5th  of  January,  1909, 
'^rhy  an  order  of  this  court  should  not  be  made  directing  the  Public  Seirice 
Commission,  Second  dlsbUct,  forthwith  to  issue  to  the  BufTalo  Frontier  Ter- 
minal Railroad  Company  a  certificate  of  public  convenience  and  a  necessity 
under  and  pursuant  to  sections  59  and  59a  of  the  railroad  law."  The  parties 
appeared  in  response  to  this  order,  and  arguments  have  been  had  upon  the 
record  transmitted  from  the  Railroad  Commission,  and  also  upon  affidavits 
which  have  been  submitted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Edward  W.  Hatch  and  Joseph  G.  Dudley,  for  petitioner. 
Clarence  M.  Bushnell,  for  Niagara  Transfer  Ry.  Co.  and  Buflfalo, 
L.  E.  &  N.  R.  Co. 
Lewis  E.  Carr,  for  Buffalo,  L.  E.  &  N.  R,  Co. 
Louis  L.  Babcock,  for  Delaware,  L.  &  W.  R.  Co. . 
Charles  A.  Pooley,  for  New  York  Cent  &  H.  R.  R.  Co. 
Kenefick,  Cooke  &  Mitchell,  for  Lehigh  Valley  R.  Co. 
Moot,  Sprague,  Brownell  &  Marcy,  for  Erie  Ry.  Co. 
Pooley  &  Spratt,  for  Lake  Shore  R.  Co. 
Ledyard  P.  Hale,  for  Public  Service  Commission,  Second  District. 

SPRING,  J.  Within  a  few  days  after  the  hearing  before  the  Board 
of  Railroad  Commissioners  commenced,  the  Buffalo,  Lake  Erie  & 
Niagara  Railway  Company  was  permitted  to  intervene.  This  com- 
pany was  duly  organized,  and  had  projected  a  terminal  railroad 
through  the  same  general  territory  and  following  to  a  considerable 
degree  the  course  of  the  petitioner,  except  that  its  easterly  line  was 
nearer  the  city  than  that  of  the  petitioner's.  Each  company  had 
a  like  purpose,  and  a  certificate  to  one  would  in  all  probability  re- 
sult in  the  denial  of  it  to  the  other. 

In  December,  1902,  the  Niagara  Transfer  Company  was  incor- 
porated as  a  switching  road  through  the  northerly  part  of  this  same 
territory,  and  designed  also  for  the  transmission  of  traffic  and  mer- 
chandise over  certain  railroads  of  the  city.  It  also  was  organized 
primarily  to  bring  into  availability  for  shipping  and  manufacturing 
purposes  a  large  tract  of  land  with  a  four-mile  frontage  on  Niagara 
river  north  of  the  city.  A  certificate  was  granted  to  it  by  the  Board 
of  Railroad  Commissioners  August  10,  1904.  The  determination 
of  the  board,  upon  a  review  by  writ  of  certiorari,  was  reversed  by 
the  Appellate  Division,  Third  Department  (103  App.  Div.  123,  93 
N.  Y,  Supp.  68) ;  and  its  decision  was  affirmed  by  the  Court  of 
Appeals  (184  N.  Y.  675,  77  N.  E.  1194).  Pending  this  appeal,  and 
in  June,  1906,  the  Buffalo,  Lake  Erie  &  Niagara  Railroad  Company 
was  organized,  and  comjprised  substantially  the  same  stockholders 
as  the  Niagara  Transfer  Company  referred  to. 

Upon  the  hearing  of  the  proceeding  now  under  review,  a  large 
amount  of  proof  was  taken  by  the  Board  of  Railroad  Commission- 
ers, bearing,  first,  upon  the  propriety  of  granting  any  certfficate  at 
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all,  and,  second,  upon  the  respective  merits  of  the  two  applicants 
appearing  before  the  board.  The  railroad  companies  now  operating 
in  the  city  of  Buffalo  gave  proof  tending  to  show  that  upon  the 
consummation  of  the  plans  already  devised,  and  some  of  which  were 
in  course  of  fulfillment,  adequate  facilities  -would  be  provided  to 
take  care  of  all  the  enormous  freight  business  of  the  city,  including 
whatever  was  interchanged  at  that  point  in  order  to  reach  its  des- 
tination. There  are  tracks  of  13  different  railroad  companies  en- 
tering the  city  of  Buffalo,  and  they  own  vast  tracts  of  valuable  land 
and  many  hundreds  of  miles  of  switch  and  freight  trackage  in  the 
city.  The  title  to  the  extensive  harbor  and  water  frontage  adja- 
cent to  the  city  is  in  the  railroad  companies,  so  that  there  is  no  op- 
portunity for  the  location  of  a  manufacturing  plant  or  business  en- 
terprise requiring  a  large  site  along  the  lake  or  river  within  the  city ; 
and  the  proof  tends  to  show  that  industrial  organizations  of  mag- 
nitude have  been  prevented  from  locating  in  the  city  for  the  reason 
that  there  was  no  vacant  property  available  for  the  operation  of 
their  plants. 

Again,  it  appears  that  there  has  been  of  late  years  much  conges- 
tion of  traffic,  both  of  that  coming  into  the  city  by  the  lake,  and  al- 
so where  transshipment  from  one  steam  road  to  another  is  requir- 
ed, and  consequent  expensive  delays  have  been  frequent.  One  wit- 
ness, testifying  as  to  the  difficulty  of  disembarking  merchandise  in 
the  harbor,  said  that  in  the  fall  preceding  130  vessels  were  delay- 
ed in  unloading  from  2  to  24  days. 

The  Buffalo  Creek  Railroad  in  the  city  of  Buffalo  is  a  connect- 
ing terminal  railroad  414  miles  in  length.  The  proof  tends  to  show 
that  it  is  inadequate  to  take  care  of  the  freight  business  of  the 
connecting  roads.  It  also  appears  that  the  land  adjacent  to  its  tracks 
is  mainly  taken  up  by  elevators  and  industrial  plants  and  enterpris- 
es, and  there  is  little  available  space  for  other  projects  to  be  de- 
veloped. 

It  is  the  contention  of  the  petitioner  and  also  of  the  competing 
company  that  a  terminal  railroad  connecting  with  all  the  railroad  lines 
devoted  principally  to  the  business  of  interchanging  freight  and  traffic 
for  a  small  charge  would  forward  the  merchandise  without  delay,  and 
be  able  to  take  care  of  all  which  would  otherwise  be  stalled  in  the 
city.  Evidence  was  given  to  fortify  this  position  by  men  engaged 
in  the  railroad  business,  and  who  testified  to  similar  lines  in  other 
cities,  and  that  the  effect  had  been  to  facilitate  the  expeditious 
movement  of  freight.  Again,  it  was  claimed  on  their  behalf  that 
both  north  and  south  of  Buffalo  ample  facilities  of  water  frontage 
would  be  aflForded,  and  that  any  large  plant  might  be  located  with 
a  terminal  line  connecting  with  all  the  trunk  lines,  so  that  it  would 
not  be  at  the  mercy  of  one  railroad  in  the  shipment  of  its  output; 
and  it  is  urged  that  the  inability  to  obtain  locations  accessible  to  com- 
peting lines  has  been  a  great  obstacle  to  the. growth  of  the  city. 

We  do  not  deem  it  necessary  to  go  into  the  evidence  in  any  more 
detail.  Suffice  it  to  say,  there  was  abundant  evidence,  as  conditions 
then  prevailed,  to  warrant  the  decision  that  a  terminal  road  was 
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essential.  In  fact,  there  was  very  little  controversy  over  the  condi- 
tions which  existed.  The  opposing  companies  gave  proof  tending 
to  show  that  the  plans  projected,  with  the  concurrence  of  all  the 
various  companies,  would  remedy  the  congestion  of  traffic  prevail- 
ing; and,  further,  that  neither  of  the  competing  terminal  roads,  if 
completed,  would  aiFord  relief  to  the  extent  which  would  result 
from  the  consummation  of  the  plans  already  devised  by  the  exist- 
ing companies. 

The  members  of  the  commission  were  unanimous  in  the  deter- 
mination that  the  certificate  of  public  convenience  and  necessity  should 
be  granted  to  one  or  the  other  of  the  two  applicants.  The  diiference 
arose  over  the  merits  of  the  two  projected  lines.  The  certificate 
was  finally  granted  to  the  Buffalo,  Lake  Erie  &  Niagara  Railroad 
Company,  three  of  the  commissioners  joining  in  the  decision,  while 
two  dissented,  favoring  the  petitioner.  Writs  of  certiorari  were 
sued  out,  and  the  determination  was  reversed  (People  ex  rel.  Saw- 
yer V.  Board  of  R.  R.  Com'rs  of  New  York,  128  App.  Div.  814, 
114  N.  Y.  Supp.  122)  upon  the  court's  previous  decision  already 
adverted  to,  and  for  the  further  reason  that  the  proposed  route 
would  interfere  with  and  obstruct  improvements  which  the  nation- 
al government  has  under  way  in  the  vicinity  of  Black  Rock,  north 
of  BuflFalo. 

The  affidavit  of  Mr.  Bushnell,  presented  on  the  argument  of  this 
proceeding,  shows  that  on  the  31st  of  December,  1908,  the  Buffalo 
Connecting  Railway  Company  was  organized  in  the  interest  of  the 
Buffalo,  Lake  Erie  &  Niagara  Railroad  Company,  and  its  contem- 
plated route  is  the  same  as  that  of  its  predecessor  south  and  east 
of  the  city,  but  it  is  claimed  its  course  north  of  the  city  has  been 
changed  to  obviate  the  objections  assigned  for  the  reversal  of  the 
determination  of  the  Board  of  Railroad  Commissioners. 

Application  has  been  made  by  this  company  to  the  Public  Serv- 
ice Commission,  Second  district,  for  a  certificate  of  necessity  in  pur- 
suance of  section  53  of  the  Public  Service  Commissions  law  (chap- 
ter 429,  p.  920,  Laws  19Q7).  If  we  were  considering  the  refusal 
of  the  Ek)ard  of  Railroad  Commissioners  to  grant  the  certificate 
to  the  petitioner  untrammeled  by  other  conditions,  some  of  which 
have  been  enumerated,  we  would  set  aside  that  decision  and  order 
the  certificate  to  issue.  The  evidence  justifies  the  determination  that 
in  the  situation  presented  to  the  board  there  was  a  paramount  ne- 
cessity for  the  issuance  of  a  certificate  to  one  or  the  other  of  the 
two  rival  companies.  If  we  should  review  the  application  as  an 
original  one  on  the  record  before  the  Railroad  Commissioners,  as 
was  done  in  the  Matter  of  the  Rochester,  Coming  &  Ebnira  Trac- 
tion Company,  118  App.  Div.  621,  102  N.  Y.  Supp.  1112,  we  should 
also  conclude  that  the  petitioner  was  entitled  to  the  certificate,  if 
there  were  no  competitor  for  the  certificate. 

There  are,  however,  several  influential  "reasons  which  deter  us 
from  directing  the  certificate  to  issue.  The  decision  of  the  Board 
of  Railroad  Commissioners  was  made  in  December,  1906.  In  an 
affidavit  presented  on  the  argument  in  this  proceeding,  it  appears  that 
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the  New  York  Central  &  Hudson  River  Railroad  Company  is  con- 
structing a  switching  yard  of  great  capacity,  and  which  will  in  a 
'  large  measure  enable  it  to  handle  expeditiously  the  traffic  and  mer- 
chandise which  otherwise  would  be  delayed  in  transportation.  That 
company  already  has  a  passenger  belt  line  extending  around  the 
city.  It  is  now  engaged  in  constructing  two  additional  tracks  along 
this  line,  with  heavy  equipment,  which  will  soon  be  available  in 
interchanging  freight  among  the  various  railroad  lines.  Other  im- 
provements are  alleged  to  have  been  made  by  other  trunk  lines,  all 
tending  to  do  away  with  the  necessity  of  any  switches  or  terminal 
road  of  any  independent  companies  to  take  care  of  the  freight  busi- 
ness or  traffic  which  is  to  be  distributed  or  shipped  from  the  city. 

Again,  the  certificate  was  granted  to  the  rival  company.  Except 
for  the  objections  which  induced  the  reversal  of  the  determination, 
that  company  may  have  been  equally  well  equipped  and  located  to 
satisfy  the  necessity  as  the  petitioner.  If  the  succeeding  company  has, 
in  the  location  of  its  route,  eliminated  the  objections  which  operat- 
ed against  its  predecessor,  it  may  be  entitled  to  the  certificate  rath- 
er than  the  petitioner.  We  allude  to  these  conditions  not  for  the 
purpose  of  passing  judgment  upon  the  propriety  of  granting  any 
certificate  as  conditions  now  are,  nor  to  give  any  intimation  as  to 
the  relative  merits  of  the  competing  companies,  but  in  order  to  ex- 
plain our  decision  to  submit  the  whole  matter  to  the  body  which 
is  especially  delegated  with  authority  to  determine  applications  of 
this  kind. 

By  chapter  429,  p.  889,  of  the  Laws  of  1907,  the  Board  of  Rail- 
road Commissioners  was  abolished,  and  the  Public  Service  Com- 
missions created  and  invested  with  large  power  over  public  serv- 
ice corporations,  and  the  law  became  eifective  July  1,  1907.  By 
section  53  of  this  act  no  railroad  corporation  is  permitted  to  begin 
the  construction  of  a  railroad  without  a  certificate  of  public  con- 
venience and  a  necessity  granted  by  the  commission.  Nor  may  any 
railroad  corporation  exercise  any  franchise  "without  first  having 
obtained  the  permission  and  approval  of  the  proper  commission." 
In  emphasizing  and  defining  its  authority,  the  act  proceeds: 

"The  commission  within  whose  district  such  construction  is  to  be  made 
•  ♦  ♦  shall  have  power  to  grant  the  permission  and  approval  herein  speci- 
fied whenever  it  shall  after  due  hearing  determine  that  such  construction  or 
such  exercise  of  the  franchise  or  privilege  is  necessary  or  convenient  for  the 
public  service." 

We  do  not  deem  it  necessary  to  determine  the  question  of  the 
power  of  this  court  to  order  the  Public  Service  Commission  to  is- 
sue a  certificate  of  necessity  to  the  petitioner.  As  bearing  upon  this 
subject,  see,  however:  Village  of  Ft.  Edward  v.  Hudson  Valley 
R.  R.  Co.,  192  N.  Y.  139,  84  N.  E.  962;  Matter  of  Wood,  181  N. 
Y.  93,  73  N.  E.  661 ;  Matter  of  Rochester,  Corning  &  Elmira  Trac- 
tion Co.,  118  App.  Di\^.  521,  102  N.  Y.  Supp.  1112;  section  85, 
Public  Commissions  law  (Laws  1907,  p.  937,  c.  429);  section  59  of 
Railroad  law  (Laws  1895,  p.  317,  c.  545). 

Passing  the  question  of  power,  we  think  such  an  order  would  be 
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an  unwise  exercise  of  discretion  in  view  of  the  conditions  existing. 
One  rival  company  has  already  applied  to  that  body  for  such  certificate, 
and,  if  granted,  it  might  render  permission  to  the  petitioner  im- 
proper or  unnecessary.  The  Board  of  Railroad  Commissioners,  be- 
lieving a  certificate  should  be  granted,  issued  it  to  another  compet- 
ing company.  The  affidavits  tend  to  show  that  conditions  affecting 
the  operation  of  railroads  and  the  transportation  of  freight  have  ma- 
terially changed  since  the  determination  made  more  than  two  years 
ago. 

It  is  a  matter  of  current  knowledge  that  the  Public  Service  Com- 
mission of  the  Second  district  has  been  devoting  much  time  to  the 
consideration  of  the  many  problems  connected  with  the  operation 
of  the  railroads  in  and  about  the  city  of  Buffalo.  It  has  the  op- 
portunity of  frequent  inspection  of  conditions  prevailing,  and  is 
especially  equipped  for  the  solution  of  questions  involving  railroad 
construction  and  operation.  We  have  no  doubt  as  to  the  power  of 
this  court  to  relegate  this  matter  to  that  body  for  investigation  and 
determination.  The  petitioner  asks  that  this  court  direct  the  com- 
mission to  issue  the  certificate.  Assuming  that  can  be  done,  the  pow- 
er must  also  be  lodged  in  this  court  to  remit  the  matter  for  a  re- 
hearing to  the  body  possessing  original  jurisdiction.  The  mode  in 
which  this  court  transfers  the  proceeding  to  the  commission,  and 
what  directions  it  may  make,  relate  wholly  to  the  procedure.  The 
power  to  remit  for  any  purpose  must  carry  with  it  the  authority  to 
determine  in  what  manner  and  for  what  purpose  the  submission  is 
made. 

In  People  ex  rel.  Bath  &  Hammondsport  Railroad  Company  v. 
Public  Service  Commission  et  al,  the  Appellate  Division  annulled 
the  determination  of  the  Board  of  Railroad  Commissioners  (127  App. 
Div.  480,  112  N.  Y.  Supp.  133),  and  this  decision  was  affirmed  in 
the  Court  of  Appeals,  not  yet  reported.  Upon  application  that  court 
modified  its  order  "so  as  to  award  a  rehearing  before  the  Public 
Service  Commission,"  although  the  determination  reversed  was  made 
by  its  predecessor,  the  Railroad  Commission. 

It  is  urged  with  much  earnestness  that  the  determination  of  the 
Board  of  Railroad  Commissioners  is  an  administrative  and  not  a 
judicial  act,  and  this  court  has  no  power  to  review  its  decision.  The 
power  has  been  exercised  for  so  long  a  time  that  it  is  not  an  open 
question,  and  we  deem  it  unnecessary  to  enter  into  any  discussion 
of  the  subject. 

The  determination  of  the  Board  of  Railroad  Commissioners  should 
be  set  aside  and  a  rehearing  ordered  before  the  Public  Service  Com- 
mission, Second  district.  So  ordered,  and  without  costs  of  this  ap- 
peal to  any  party.  All  concur,  except  McLENNAN,  P.  J.,  who 
dissents  in  an  opinion,  and  votes  in  favor  of  granting  the  applica- 
tion. 

McLENNAN,  P.  J.  (dissenting).  I  agree  with  the  statement  con- 
tained in  the  opinion  of  Brother  SPRING  that: 

**The  evidence  is  quite  convincing  that  in  the  sitnation  presented  to  the 
Board  (of  Railroad  Commissioners)  there  was  a  paramount  necessity  for  the 
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issuance  of  a  certificate  to  one  or  the  other  of  the  two  rival  companies  (the 
petitioner  and  the  Buffalo,  Lake  Erie  &  Niagara  Railroad  Company).  If  we 
should  review  the  (this)  ai^lication  as  an  original  one,  as  was  done  in  the 
Matter  of  the  Rochester,  Coming  &  Blmira  Traction  Company,  118  App.  Div. 
521,  102  N.  T.  Supp.  1112,  we  should  also  conclude  that  the  petitioner  was 
entitled  to  the  certificate." 

But  I  think  it  should  be  held  that  the  evidence  presented  to  the 
Board  of  Railroad  Commissioners  conclusively  established  "a  para- 
mount necessity  for  the  issuance  of  the  certificate,"  and  that  this  ap- 
plication should  be  regarded  as  was  the  application  in  the  Rochester, 
Corning  &  Elmira  Case,  supra,  because  the  additional  facts  presented 
by  the  affidavit  do  not  in  any  material  respect  change  the  situation. 
The  statements  in  the  affidavit  are  to  the  effect  that  the  various  rail- 
road companies  whose  lines  enter  the  city  of  Buffalo  are  engaged  in 
extending  and  increasing  their  terminal  facilities  so  as  to  enable  them 
to  properly  handle  the  freight  which  may  come  into  the  port  of  Buf- 
falo; that  great  progress  has  been  made  by  them  in  that  direction 
since  the  hearing  herein  before  the  Board  of  Railroad  Commissioners 
in  1906 ;  and  that  the  work  so  entered  upon,  and  which  entailed  a  very 
large  expense,  is  now  nearly  completed,  and  that,  when  completed, 
ample  shipping  facilities  will  be  afforded  by  them  to  all.  There  is  no 
suggestion  that  the  improvements  which  such  railroad  companies  are 
making  will  add  to  the  shipping  facilities  of  those  who  own  land  upon 
the  line  of  the  proposed  railroad,  or  those  who  might  establish  manu- 
facturing plants  or  engage  in  other  businesses  along  such  line.  It  ap- 
pears that  the  railroad  which  the  petitioner  asks  to  build  is  to  traverse 
a  section  or  territory  well  adapted  to  the  location  of  large  manu- 
facturing plants  and  other  industries,  and  that  it  has  now  no  shipping 
facilities.  The  chifef  purpose  of  the  petitioner  is  to  create  new  and 
additional  business  by  developing  a  large  tract  of  country  which  can- 
not be  developed  until  it  is  supplied  with  railroad  facilities.  In  the 
Rochester,  Corning  &  Elmira  Case,  supra,  we  held  that  it  was  not  a 
valid  objection  to  the  granting  of  such  a  certificate  that  the  new  road 
would  reduce  the  revenue  of  the  old,  or  that  the  old  road  had  ample 
facilities  to  accommodate  a  much  larger  traffic. 

The  railroad  companies  appearing  object  to  the  granting  of  the  cer- 
tificate in  this  case  solely  upon  the  ground  that  they  now  are  or  soon 
will  be  able  to  properly  take  care  of  all  the  freight  which  comes  into 
or  goes  out  of  the  city  of  Buffalo,  and  therefore  such  companies  de- 
sire that  they  alone  shall  be  permitted  to  handle  such  freight  and  re- 
ceive the  revenue  therefrom.  I  think  the  objection  is  not  tenable. 
It  is  not  the  rule  that  one  locality  or  one  portion  of  a  city  may  be 
denied  railroad  accommodations  because  to  give  them  would  reduce 
the  earning  capacity  of  railroads  which  especially  accommodate  ship- 
pers in  another  locality  or  section.    Justice  SPRING  says : 

'The  title  to  the  extensive  harbor  and  water  frontage  adjacent  to  the  city 
is  in  the  railroad  companies,  so  that  there  is  no  opportunity  for  the  location 
of  a  manufacturing  plant  or  business  enterprise  requiring  a  large  site  along 
the  lake  or  river  within  the  city ;  and  the  proof  tends  to  show  that  industrial 
organizations  of  magnitude  have  been  prevented  from  locating  in  the  city 
for  the  reason  that  there  was  no  vacant  property  available  for  the  operation 
of  their  plants." 
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The  evidence  not  only  tends  to  prove  that  such  conditions  exist, 
but  the  proof  is  wholly  uncontradicted  that  the  "vacant  property"  re- 
ferred to  is  unavailable  for  large  manufacturing  plants,  solely  because  . 
it  is  not  provided  with  railroad  facilities.  It  cannot  be  the  policy  of 
the  law  that  various  railroad  companies  should  be  made  secure  in 
the  monopoly  of  the  freight  business  of  the  great  port  of  the  city  of 
Buffalo,  and  also  made  secure  in  the  control  of  all  the  available  manu- 
facturing sites  in  said  city.  It  appears  without  contradiction  that  both 
north  and  south  of  the  city  of  Buffalo,  and  on  the  line  of  the  pro- 
posed railroad,  there  is  ample  water  frontage,  and  adjacent  thereto 
extensive  tracts  of  land  upon  which  any  large  manufacturing  plant 
could  be  located,  and  would  be  located  provided  only  transportation 
facilities  were  afforded. 

Justice  SPRING  further  says: 

"Suffice  It  to  say,  there  was  abundant  evidence,  as  conditions  then  prevailed 
(when  the  hearing  before  the  Railroad  Commissioners  was  had),  to  warrant  the 
decision  that  a  terminal  road  was  essential." 

As  before  suggested,  the  conditions  then  existing  have  ,not  changed 
in  any  essential  particular  and  so  as  to  justify  a  different  conclusion 
by  this  court.  A  large  territory  both  north  and  south  of  the  city  of 
Buffalo,  accessible  to  the  water  front  and  admirably  adapted  to  man- 
ufacturing and  all  the  purposes  of  commerce,  is  practically  unoccu- 
pied and  undeveloped  because  without  railroad  facilities,  and  such 
territory  is  thus  undeveloped  and  unused  notwithstanding  practically 
all  suitable  sites  for  large  manufactories  and  which  have  railroad  fa- 
cilities are  owned  and  occupied  by  the  respective  railroad  companies 
now  operating  in  the  city  of  Buffalo.  The  petitioner  proposes  to  sup- 
ply ample  railroad  accommodations  to  such  territory,  and  in  such 
manner  that  connection  may  be  made  which  will  permit  of  the  inter- 
change of  freight  with  every  other  railroad  entering  said  city.  This 
great  development  should  not  be  checked.  Permission  to  carry  out 
this  improvement,  which  is  asked  for  not  only  by  the  petitioner,  but 
by  a  large  body  of  the  representative  citizens  of  the  city,  ought  not 
be  blocked  upon  the  objection  of  the  existing  railroad  companies, 
because  they,  in  the  future,  may  be  able  to  furnish  facilities  to  prop- 
erly take  care  of  the  freight  which  may  come  to  the  territory  occu- 
pied by  them,  and  because,  if  such  facilities  are  provided  and  any  of 
such  freight  is  permitted  to  be  diverted,  a  loss  in  revenue  will  result 
to  them. 

The  objection  made  by  the  Buffalo,  Lake  Erie  &  Niagara  Railroad 
Company  to  the  granting  of  the  application  herein  ought  not  to  affect 
the  rights  of  the  petitioner  in  any  particular,  or  to  influence  our  deci- 
sion in  the  case. 

It  appears  that  about  the  year  1903  a  company  known  as  the  "Nia- 
gara Transfer  Company"  presented  its  petition  to  the  Board  of  Rail- 
road Commissioners  asking  for  a  certificate  of  public  convenience  and 
necessity,  under  section  59  of  the  railroad  law,  for  the  construction 
of  a  railroad  extending  from  the  outskirts  of  the  city  of  Buffalo  to 
the  village  of  Tonawanda,  a  distance  of  17  miles.  The  route  of  such 
proposed  railroad  passed  through  the  same  territory,  and  its  route. 
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except  along  'the  Niagara  river  front,  is  substantially  the  same  as  the 
route  of  the  railroad  proposed  to  be  constructed  by  the  petitioner  here- 
in. The  certificate  asked  for  was  granted  to  said  company  by  the 
Board  of  Railroad  Commissioners,  but  on  the  hearing  of  a  writ  of 
certiorari  to  review  the  action  of  the  Board  of  Railroad  Commission- 
ers in  granting  that  certificate  their  determination  was  reversed  by 
the  Appellate  Division,  Third  Department,  103  App.  Div.  123,  93 
N.  Y.  Supp.  58,  and  that  decision  was  affirmed  by  the  Court  of  Ap- 
peals in  184  N.  Y.  576,  77  N.  E.  1194,  in  June,  1905.  The  opinion  in 
the  Appellate  Division  was  written  by  Justice  Houghton,  and  the 
ground  of  the  decision  appears  by  the  headnote  as  follows : 

*'It  appears  that  it  (the  proposed  railroad)  was  designed  as  a  freight  swif'h 
road,  and  that  its  primary  purpose  was  the  development  for  manufacturing 
and  shipping  purposes  of  a  tract  of  land  of  about  2,200  acres,  which  had 
a  frontage  on  the  Niagara  river  of  about  four  miles.  The  owners  of  more 
than  62  per  cent  of  this  tract,  representing  66  per  cent  of  its  entire  water 
frontage,  objected  to  the  granting  of  the  certificate. 

"The  evidence  established  that  the  proposed  road  would  serve  no  public 
necessity,  except  such  as  might  result  from  future  construction  of  manufac- 
turing plants  upon  the  tract  in  question,  and  also  that  the  cutting  off  of  their 
water  frontage  by  the  proposed  railroad  would  result  in  very  great  damage 
to  the  owners  of  such  tract,  exceedingly  difficult,  if  not  impossible,  of  ascer- 
tainment in  condemnation  proceedings. 

"Held,  that  the  evidence  did  not  Justify  the  granting  of  the  certificate  of 
public  convenience  and  necessity." 

In  the  case  at  bar  no  such  situation  is  presented,  and  no  such  ob- 
jection was  made  by  the  owners  of  property  along  its  proposed  route. 

While  the  proceedings  for  review  in  that  case  were  pending,  the 
present  respondent  the  Buffalo,  Lake  Erie  &  Niagara  Railroad  Com- 
pany was  incorporated  in  the  interests  of  the  same  men  who  were  con- 
cerned in  the  Niagara  Transfer  Company,  and  for  the  purpose  of 
promoting  practically  the  same  object.  The  new  company  so  organ- 
ized made  its  application  in  1905  to  the  Board  of  Railroad  Commis- 
sioners for  a  certificate  under  section  69  of  the  railroad  law;  but  in 
addition  to  two  of  the  proposed  lines  of  railway  mentioned  in  the 
former  application,  one  along  the  Niagara  river  front  between  Buf- 
falo and  Tonawanda,  and  one  on  the  bluff  along  the  canal  between 
those  places,  a  short  distance  back  from  the  river  front,  this  applica- 
tion covered  a  proposed  terminal  railway  running  around  northerly, 
easterly,  and  southerly  of  the  city  of  Buffalo,  and  ending  at  a  point 
on  Lake  Erie  southerly  of  such  city.  The  Board  of  Railroad  Com- 
missioners granted  to  such  new  railroad  company;  this  respondent, 
the  certificate  which  it  asked  for.  Upon  a  review  of  the  determina- 
tion of  the  Board  of  Railroad  Conunissioners  by  the  Appellate  Divi- 
sion of  the  Third  Department,  it  was  vacated  and  set  aside  (People 
ex  rel.  Sawyer  v.  Board  of  R.  R.  Com'rs  of  New  York,  128  App.  Div. 
814,  114  N.  Y.  Supp.  122),  and  upon  the  ground  that  the  situation 
presented  upon  the  second  application  was  practically  the  same  as 
upon  the  first;  and,  further,  it  was  held  that  a  certificate  of  public 
convenience  and  necessity  should  not  be  granted  where  the  construc- 
tion of  the  railroad  will  involve  the  monopolizing  of  lands  fronting 
on  navigable  waters  to  the  great  detriment  of  commercial  interests  and 


Digitized  by 


Google 


Sup.  Ct)         IN  BE  BUFFALO  FRONTIER  TERMINAL  E.  CO.  493 

to  a  proposed  ship  canal  to  be  built  by  the  federal  government.  After 
that  decision  was  made  by  the  Appellate  Division,  the  respondent 
the  Buffalo,  Lake  Erie  &  Niagara  Railroad  Company  made  applica- 
tion to  the  Public  Service  Commission,  Second  department,  for  e 
certificate  of  public  convenience  and  necessity,  and  such  application 
is  now  pending  before  such  commission,  and  it  is  urged  that  the 
pendency  of  that  application  is  a  reason  why  this  court  should  not  de- 
termine the  petitioner's  rights  in  the  premises,  but  should  send  it  to 
the  Public  Service  Commission,  because  the  application  of  the  Buf- 
falo, Lake  Erie  &  Niagara  Railroad  Company  is  pending  and  unde- 
termined before  such  commission.  It  seems  to  me  that  the  petitioner 
by  the  long,  laborious,  and  exhaustive  trial  which  it  prosecuted  be- 
fore the  Board  of  Railroad  Commissioners,  making  a  record  of  more 
than  2,000  pages,  acquired  the  right  to  have  the  determination  made 
upon  that  application  reviewed  in  the  manner  provided  by  law,  and 
that  such  right  cannot  be  affected  because  some  other  corporation  has 
made  a  similar  application  to  the  commission,  which  is  the  successor 
of  the  Board  of  Railroad  Commissioners,  and  which  is  charged  with 
all  the  duties  imposed  upon  the  Board  of  Railroad  Commissioners, 
and  is  charged  with  the  duly  also  of  giving  force  and  effect  to  any 
determination  of  courts  respecting  the  rights  of  any  party  who  sub- 
mitted his  rights  in  the  manner  prescribed  by  law  to  the  Board  of 
Railroad  Commissioners. 

Practically  the  argument  on  behalf  of  the  Buffalo,  L^ike  Erie  & 
Niagara  Railroad  Company  in  opposition  to  the  petitioner's  applica- 
tion is  that,  while  the  route  of  the  petitioner's  proposed  railroad  is 
practically  the  same  as  that  proposed  by  it,  it  is  not  as  good  or  suitable 
and  would  not  accommodate  the  general  public  as  well.  We  have  seen 
why  the  certificate  granted  to  it  was  reversed  in  both  instances.  It 
was  because  they  were  to  greatly  damage  a  large  tract  of  land  ad- 
jacent to  Niagara  river,  because  a  large  percentage  of  the  owners  of 
the  land  which  it  was  their  purpose  to  develop  were  protesting  against 
the  construction  of  the  road,  and  in  the  last  case  because  the  construc- 
tion of  such  road  "would  involve  the  monopolizing  of  lands  front- 
ing on  navigable  waters,  to  the  great  detriment  of  commercial  in- 
terests and  to  a  proposed  ship  canal  to  be  built  by  the  federal  govern- 
ment." As  we  have  seen,  no  such  situation  is  presented  in  the  case 
at  bar,  and  no  objection  to  the  construction  of  petitioner's  railroad 
is  made  upon  any  such  ground. 

It  seems  to  me  beyond  doubt  that  this  court  has  ample  authority 
to  grant  the  application  which  is  asked  for,  and  that  such  decision  in 
no  manner  usurps  the  important  functions  and  duties  of  the  Public 
Service  Commission.  If  an  order  is  made  directing  the  issuance  of 
a  certificate  by  such  commission,  the  act  is  purely  ministerial,  and  the 
decision  is  based  upon  the  record  made  before  the  Board  of  Railroad 
Commissioners  before  the  Public  Service  Commission  was  created, 
and  for  which  record  it  has  no  responsibility.  The  Public  Service 
Commission  law  (Laws  1907,  p.  920,  c.  429)  went  into  effect  July 
1, 1907,  four  days  after  the  certificate  of  the  Board  of  Railroad  Com- 
missioners certified  the  papers  and  proceedings  in'  this  case.  The 
Board  of  Railroad  Commissioners  was  abolished  by  the  Public  Service 
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Commission  law,  and  it  is  therein  provided  that  all  the  powers  and 
duties  of  such  board  "conferred  and  imposed  by  any  statute  of  this 
state  shall  thereupon  be  exercised  and  performed  by  the  Public  Serv- 
ice Commissioners."  Under  the  old  law,  if  the  Board  of  Railroad 
Commissioners  had  improperly  refused  to  grant  a  certificate  of  public 
convenience  and  necessity,  it  was  the  duty  of  the  Appellate  Court  to 
review  such  determination,  and  correct  the  error  by  directing  that 
such  board  issue  such  certificate.  The  only  body  which  is  now  capable 
of  making  the  certificate  under  such  circumstances  is  the  Public  Serv- 
ice Commission,  and  it  seems  idle  to  suggest  that  under  the  provisions 
of  the  law  a  litigant  before  the  Railroad  Commissioners,  who  incur- 
red the  expense  of  trying  his  case  and  making  his  record,  should  be 
powerless  to  have  such  determination  by  the  Appellate  Court  upon 
the  record  so  made. 

It  is  further  provided  in  the  act  creating  the  Public  Service  Com- 
mission (section  85): 

"This  act  shall  not  affect  pending  actions  or  proceedings,  civil  or  criminal, 
brought  by  or  against  the  Board  of  Railroad  Oommissioners  or  the  Ck)mmissioD 
of  Gas  and  Electricity,  or  the  Board  of  Rapid  Transit  RaHroad  Commission- 
ers, but  the  same  may  be  prosecuted  or  defended  In  the  name  of  the  Public 
Service  Commission,  provided  the  subject-matter  thereof  is  within  the  statu- 
tory Jurisdiction  of  such  commission.  Any  investigation,  examination,  or 
proceeding  undertaken,  commenced  or  instituted  by  the  said  boards  or  com- 
missions, or  either  of  them,  prior  to  the  taking  effect  of  this  act  may  be  con- 
ducted and  continued  to  a  final  determination  by  the  proper  Public  Service 
Commission  in  the  same  manner,  under  the  same  terms  and  conditions,  and 
with  the  same  effect  as  though  such  boards  or  commissions  had  not  been  abol- 
ished." 

And  by  section  86: 

"Whenever  the  terms  'Board  of  RaUroad  Oommissioners*  ♦  ♦  ♦  occur 
in  any  law  ♦  ♦  ♦  or  whenever  in  any  law  •  •  •  reference  is  made 
to  such  boards  ♦  ♦  •  such  terms  or  reference  shall  be  deemed  to  refer 
to  nnd  include  the  Public  Service  Commissions  as  established  by  thtR  act,  so 
far  as  such  law  ♦  ♦  •  pertains  to  matters  which  are  within  the  Jurisdic- 
tion of  the  said  Public  Service  Commission^*' 

By  section  31  of  the  statutory  construction  law  (Laws  1892,  p. 
1491,  c.  677)  it  is  provided: 

"The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair  any  act 
done  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture 
or  punishment  incurred  prior  to  the  time  such  appeal  takes  effect,  but  the 
same  may  be  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and  to  the 
same  extent  as  if  such  repeal  had  not  been  effected ;  and  all  actions  and  pro- 
ceedings, civil  or  criminal,  commenced  under  or  by  virtue  of  any  provision  of 
a  statute  so  repealed,  and  pending  immediately  prior  to  the  taking  effect  of 
such  repeal,  may  be  prosecuted  and  defended  to  final  effect  in  the  same 
manner  as  they  might  if  such  provisions  were  not  so  repealed." 

The  cases  cited  by  respondent's  counsel,  People  ex  rel.  N.  Y.  C. 
&  H.  R.  R.  Co.,  156  N.  Y.  570,  51  N.  E.  312,  Village  of  Champlain 
V.  McCrea,  165  N.  Y.  264,  59  N.  W.  83,  Stone  v.  Board  of  Super- 
visors, 166  N.  Y.  85,  59  N.  E.  708,  and  others  to  the  same  effect,  sus- 
tain the  proposition  that  this  court  has  the  power  to  direct  the  Pub- 
lic Service  Commission  to  issue  the  certificate  which  the  Board  of 
Railroad  Commissioners  ought  to  have  issued  in  this  case,  and  that 
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this  court  should  so  decide,  there  being  practically  no  essential  dif- 
ference in  the  situation  which  existed  at  the  time  that  the  Board  of 
Railroad  Commissioners  refused  .to  issue  the  certificate  of  public  con- 
venience and  necessity  than  the  situation  which  existed  at  the  time 
of  the  submission  of  this  case  to  this  court. 

As  we  have  seen,  it  is  practically  undisputed  that  the  railroad  pro- 
posed to  be  constructed  by  the  petitioner,  if  constructed,  will  bring 
into  the  market  a  vast  territory  north  and  south  of  the  city  of  Buf- 
falo, will  make  it  suitable  and  available  for  manufacturing  purposes 
and  other  industrial  enterprises,  and  that  it  cannot  be  made  available 
unless  railroad  accommodations  are  afforded.  It  is  equally  conclusive- 
ly established  that  the  only  basis  of  the  opposition  to  this  application 
is  that  the  railroad  corporations  entering  the  city  of  Buffalo  desire 
that  all  freight  entering  or  leaving  such  city  shall  be  compelled  to 
employ  one  or  the  other  of  them  in  its  distribution,  and  that,  if  any  of 
such  freight  is  diverted,  it  will  cause  a  decrease  in  the  revenues  of 
such  corporations.  It  is  not  suggested  that  they  intend  to  furnish 
railroad  facilities  to  the  territory  which  is  traversed  by  the  proposed 
railroad  of  the  petitioner. 

This  is  an  important  case.  Important  interests  are  involved.  I 
would  be  glad  for  one  if  I  could  agree  with  Brother  SPRING  in  con- 
cluding that  in  the  performance  of  our  duty  we  should  avoid  deciding 
the  question  which  is  presented  here  and  impose  the  responsibility 
upon  the  Public  Service  Commission.  But  such  action  imposes  the 
burden  upon  the  petitioner  of  retrying  the  case  and  of  making  another 
record  of  2,000  pages  or  more.  Under  all  the  circumstances,  I  think 
it  is  our  duty  to  decide  whether  or  not  upon  the  evidence  presented  to 
us,  and  taking  into  consideration  the  affidavit  presented,  showing 
the  situation  as  it  has  been  changed  or  as  it  now  exists,  a  certificate 
of  public  convenience  and  necessity  should  issue  to  the  petitioner. 

I  think  that  this  court  should  direct  that  the  Public  Service  Com- 
mission issue  such  certificate  as  prayed  for  by  the  petitioner. 

Determination  of  the  Board  of  Railroad  Oommlssioners  set  aside,  and  a  re- 
hearing ordered  before  the  Public  Service  Commission,  Second  district,  with- 
out  coBts  in  this  court  to  either  party.  All  concur  except  McLENNAN,  P.  J.» 
who  dissents  in  an  opinion,  and  votes  for  granting  the  application. 


QUEENS  COUNTY  WATER  CO.  v.  O'BRIEN,  Oom'r,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  5,  1909.) 

1.  EinNENT  DoiiAiN  (§  186*) — ^Municipal  Water  Supply— Condemnation  op 
Lands  Therefob—Statutoby  REGuiiATioN— **Soubce*'— **New  and  Addi- 
tion ai.  SOUBCES." 

Laws  1905,  p.  2023,  c.  723,  $  2,  requires  the  submission  of  maps  and 
profiles  and  approval  of  the  State  Water  Commission  before  taking  or. 
condemning  lands  for  new  or  additional  sources  of  water  supply.  Ueld^ 
that  the  word  "source"  may  refer  to  a  lake,  stream,  or  pond  as  a  source 
of  supply,  or  to  any  well-defined  watershed  from  which  percolating  water 
might  be  taken,  and  the  statute  did  not  exclude  from  its  operation  a 
whole  territory  in  which  a  city  has  incidentally  procured  some  part  of 

•For  other  ca<e8  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Its  supply,  the  limitation  on  "new  and  additional  sources"  meaning  soarces 
which  had  not  been  appropriated  at  the  time  of  the  statate. 
[Ed.  Note.— For  other  cases,  see  Eminent  Domain*  Dec  Dig.  §  186^*1 

2.  Abatement  awd  REvivAii  (|  6*)  — Otheb  Action  Pending  —  "Aotion" — 

'  *PBOCEBDINO"»DEHnBBEB. 

Code  QLv.  Proc.  §  518,  declares  that  this  chapter  (chapter  6,  relating  to 
pleadings)  prescribes  the  form  of  pleadings  in  an  faction,"  except  where 
special  provision  is  otherwise  made.  Section  3333  provides  that  the  word 
**action,"  as  used  in  the  new  revision  of  the  statutes,  when  applied  to 
judicial  proceedings,  signifies  an  ordinary  prosecution,  in  a  court  of  jus- 
tice, by  a  party  against  another  party  for  the  aiforcement  or  prosecution 
of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of 
a  public  offensa  Section  8334  provides  that  every  other  prosecution  by 
a  party  for  either  of  the  purposes  specified  in  the  last  section  is  a  special 
proceeding.  Held,  that  consideration  of  any  question  arising  under  chap- 
ter 6  of  the  Code  dealt  with  actions  as  therein  defined,  and  not  with 
special  proceedings,  and  hence  section  488»  authorizing  a  demurrer  to  the 
complaint  when  it  appears  on  its  face  that  there  is  another  "action" 
pending  between  the  same  parties  for  the  same  cause,  does  not  permit 
a  demurrer  on  the  ground  that  a  pending  "proceeding"  is  shown. 
[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Dec  Dig.  |  5.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  128-140;  vol. 
6,  pp.  5e31-n563a] 

3.  Action  (§  20*) — What  Constitutes— "Pboceedino.'* 

A  "proceeding"  is  not  an  "action"  as  used  in  the  Code  of  ClvU  Pro- 
cedure, and  no  such  thing  as  "a  proceeding"  is  known  thereto. 
[Ed.  Note.— For  other  cases,  see  Action,  Dec  Dig.  |  20.*] 

4.  Action  (|  20*) — "SPBCiAii  Pbogeedinq"— Implication  of  Lboal  Oontbo- 

VEBST. 

A  "special  proceeding"  implies  that  there  is  a  legal  controversy  existing 

between  the  parties. 
[Bd.  Note. — For  other  cases,  see  Action,  Dec  Dig.  |  20.** 
For  other  definitions,  see  Words  and  Phrases*  vol.  7,  pp.  658&-6590; 

vol.  a  pp.  7802,  7803.] 

5.  Abateioent  and  Revival  (§  8*) — Othee  Action  Pending— Natube  of  Ac- 

tion. 

The  fact  that  a  water  company  is  a  party  to  condemnation  proceedings 
involving  its  private  rights  does  not  necessarily  involve  the  issue  of  law 
Involved  in  a  statutory  action  brought  by  it  in  its  capacity  of  taxpayer 
to  enjoin  the  taking  of  its  land  and  water  rights  to  Increase  a  city's 
water  supply,  and  it  is  not  deprived  of  its  right  to  sue  as  a  taxpayer  be- 
cause it  may  In  its  private  capacity  have  raised  in  the  special  proceedings 
the  same  questions  as  to  the  right  to  take  its  property,  the  statutory 
cause  of  action  being  distinct  from  its  mere  defensive  right  in  the  other 
case. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  §§ 
39^72;   Dec  Dig.  |  8.*] 

Appeal  from  Special  Term,  Nassau  County. 

Injunction  hy  the  Queens  County  Water  Company  against  John 
H.  O'Brien,  commissioner  of  water  supply,  gas,  and  electricity,  for 
the  City  of  New  York,  and  others.  From  an  order  denying  a  mo- 
tion for  an  injunction,  and  from  a  judgment  entered  on  overruling 
a  demurrer  to  the  complaint,  plaintiff  appeals.  A  motion  to  dis- 
miss the  appeal  is  denied,  and  the  judgment  and  order  appealed  from 
are  reversed. 


•For  other  cases  see  same  topic  A  8  nvmbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indazee 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

Henry  De  Forest  Baldwin,  for  appellant. 

Edward  H.  Wilson  Qames  D.  Bell,  on  the  brief),  for  respondents. 

WOODWARD,  J.  The  plaintiff,  in  its  capacity  as  a  taxpayer, 
brings  this  action  to  restrain  the  defendants  from  taking  certain 
lands  and  water  rights,  comprising  a  strip  of  land  about  9  miles  long 
and  about  200  feet  wide,  extending  from  Clear  Stream  to  Massa- 
pequa  in  Nassau  county,  on  the  ground  that  such  taking  would 
constitute  an  illegal  act  on  the  part  of  the  defendants,  in  that  they 
have  not  secured  the  approval  of  the  State  Water  Commission  as 
required  by  chapter  723,  p.  2022,  of  the  Laws  of  1905.  Other  ob- 
jections are  urged,  going  to  the  private  rights  of  the  corporation, 
but  it  does  not  appear  to  be  necessary  to  enter  into  their  discussion 
on  this  appeal.  The  defendants  demurred  to  the  complaint,  on  the 
ground  that  "it  appears  upon  the  face  thereof  that  there  is  a  pro- 
ceeding, other  than  this  action,  pending  between  the  same  parties 
for  the  same  cause."  The  learned  court  at  Special  Term  overrul- 
ed the  demurrer,  but  dismissed  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  A 
motion  was  made  in  the  action  for  an  order  of  injunction,  which  mo- 
tion was  denied,  and  the  plaintiff  appeals  from  this  order;  and  there 
is  likewise  a  motion  pending  before  this  court  to  dismiss  the  ap- 
peal, it  being  urged  on  the  part  of  the  defendants  that  as  the  city 
of  New  York  has  become  invested  with  the  title  to  the  real  estate, 
under  the  provisions  of  the  Greater  New  York  Charter,  that  it  is 
not  competent  for  the  plaintiff  to  question  the  right  to  pay  for  the 
same.  The  respondents  question  the  ground  of  decision  on  the  part 
of  the  learned  court  at  Special  Term,  and  concede  that  the  complaint 
does  state  a  cause  of  action,  but  insist  that  the  demurrer  was  well- 
taken,  and  that  the  judgment  dismissing  the  complaint,  though  grant- 
ed upon  a  wrong  theory,  should  be  modified  and  placed  upon  the 
ground  stated  in  the  demurrer,  and,  as  thus  modified,  affirmed. 

The  learned  court,  in  holding  that  the  complainant  did  not  state 
a  cause  of  action,  construed  section  2  of  chapter  723,  p.  2023,  of 
the  Laws  of  1905,  and  held  that  it  had  no  application  to  this  strip 
of  land,  9  miles  in  length  and  200  feet  wide,  which  the  defendants 
are  seeking  to  acquire  for  the  city  of  New  York  as  a  part  of  its 
waterworks  system.    The  section  provides  that: 

''No  municipal  corporation  or  other  civil  division  of  the  state,  and  no  board, 
commlBSlon  or  other  body  of  or  for  any  su<^  monlcipal  corporation  or  other 
dTil  division  of  the  state  shall,  after  this  act  takes  effect,  have  any  power  to 
acquire,  take  or  condemn  lands  for  any  new  or  additional  sources  of  water 
■apply,  untU  it  has  first  submitted  the  maps  and  profiles  therefor  to  said 
commission  as  hereinafter  provided,  and  untU  said  conunlsslon  shaU  have 
approved  the  same.** 

It  is  conceded  that  the  commission  has  not  approved  of  the  maps 
and  profiles  in  connection  with  the  land  to  be  taken  by  the  defend- 
ants, but  the  learned  court  in  disposing  of  the  case  points  out  that 
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the  city  of  New  York  has  for  many  years  been  maintaining  a  ''com- 
plete water  system,  consisting  of  conduits  extending  from  the  Kings 
county  line  at  Ridgewood  to  a  point  near  the  Suffolk  county  line 
at  Amityville," .  in  ttie  county  of  Nassau,  "and  as  tributary  to  these 
conduits  the  city  has  acquired  many  ponds,  reservoirs,  rights  along 
streams,  and  other  appurtenances  to  a  complete  water  system/'  and 
says: 

"The  lands  which  are  proposed  to  be  acquired  in  the  proceeding  sought  to 
be  enjoined  are  within  the  territory  above  described  from  which  the  city, 
long  prior  to  the  enactment  of  chapter  723  of  the  Laws  of  1905,  has  derived 
its  water  supply.  This  being  so,  the  power  of  the  city  to  acquire  these  lands 
is  not  limited  by  section  2  of  that  act,  and  the  city  may  condemn  them 
without  first  obtaining  the  approval  of  the  State  Water  Supply  Commission." 

In  support  of  this  broad  construction,  the  court  says  that: 

"The  word  'sources'  has  a  geographical  significance,  and  in  that  sense 
means  the  area  or  territory  which  contains  the  watershed  or  watersheds  of 
the  natural  bodies  of  water,  whether  lakes,  rivers,  or  subterranean  streams 
from  which  the  water  supply  is  derived." 

We  find  no  warrant  in  the  statute,  or  in  the  ordinary  use  of  lan- 
guage, for  this  construction  of  the  word  "sources."  Webster  de- 
fines the  word  "source" — apart  from  an  obsolete  use: 

"The  rising  from  the  ground,  or  beginning,  of  a  stream  of  water  or  the 
Uke ;  a  spring ;  a  fountain.  That  from  which  anything  comes  forth,  regard- 
ed as  its  cause  or  origin;  the  person  from  whom  anything  originates;  first 
cause." 

In  a  like  manner  the  American  &  English  Encyclopedia  of  Law 
(volimie  26,  p.  1160)  says: 

"The  term  'source*  is  defined  as  the  spring  or  fountain  from  which  a  stream 
of  water  proceeds,  or  any  collection  of  water  within  the  earth  or  upon  its 
surface  in  which  a  stream  originates." 

Undoubtedly  the  language  of  the  statute  is  to  be  construed  broad- 
ly enough  to  refer  to  a  lake,  a  stream,  or  a  pond  as  a  source  of  sup- 
ply, or  to  any  well-defined  watershed  from  which  the  percolating 
waters  might  be  taken;  but  to  say  that  a  whole  territory,  in  which 
the  city  of  New  York  has  incidentally  procured  some  part  of  its 
water  supply,  is  dedicated  to  the  uses  of  the  city  in  such  a  manner 
as  to  take  it  out  of  the  operation  of  a  statute  designed  to  regulate 
the  taking  or  condemning  of  lands  "for  any  new  or  additional 
sources  of  water  supply,"  is  going  a  long  way.  The  limitation  of 
•the  statute  is  upon  "new  or  additional  sources,"  and  "additional 
sources"  are  sources  which  have  not  been  appropriated  at  the  time 
of  the  statute,  and  do  not  relate  to  a  general  territory  from  which 
the  city  may  have  taken  some  part  of  the  water.  If  we  are  right 
in  this  view,  and  it  seems  to  us  entirely  obvious  that  the  Legisla- 
ture intended  giving  the  right  to  condemn  additional  sources  only 
in  subordination  to  the  control  of  the  State  Water  Commission,  it 
follows  that  this  was  a  necessary  condition  to  the  legal  taking  of 
the  lands  of  the  plaintiflf  or  of  any  other  party,  and  tiiat  the  com- 
plaint did  state  a  good  cause  of  action,  under  the  provisions  of 
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law  permitting  a  taxpayer  to  bring  into  question  the  legality  of  the 
acts  of  public  officials  in  expending  the  public  revenues. 

Tbis  brings  us,  therefore,  to  the  consideration  of  the  demurrer 
interposed  by  the  defendants.  Section  618  of  the  Code  of  Civil 
Procedure  says: 

"This  chapter  prescribes  the  form  of  pleadings  in  an  action  •  ♦  ♦  ex- 
c^t  where  special  provision  is  otherwise  made  by  law." 

And  section  3333  says  that: 

'The  word  'action,'  as  used  in  the  New  Revision  of  the  Statutes,  when- 
applied  to  judicial  proceedings,  signifies  an  ordinary  prosecution,  in  a  court 
of  justice,  by  a  party  against  another  party,  for  the  enforcement  or  protection 
otf  a  right«  the  redress  or  prevention  of  a  wrong,  or. the  punishment  of  ar 
pobllc  offense.'* 

And  the  next  section  provides  that: 

"Every  other  prosecution  by  a  party,  for  either  of  the  purposes  specified 
in  the  last  section,  is  a  special  proceeding." 

So,  when  we  are  considering  any  question  arising  under  the  pro- 
visions of  chapter  6  of  the  Code  of  Civil  Procedure,  we  are  dealing 
with  actions,  as  defined  by  the  Code,  and  not  with  special  proceed- 
ings. Section  488  provides  that  the  "defendant  may  demur  to  the 
complaint,  where  one  or  more  of  the  following  objections  thereto 
appear  upon  the  face  thereof,"  and  among  these  objections  is  the 
one  that  there  is  another  "action  pending  between  the  same  parties,  for 
the  same  cause."  This  language,  the  meaning  of  which  is  defined  by 
the  statute  itself,  does  not  permit  of  a  demurrer  on  the  ground  stat- 
ed by  the  defendants,  that: 

"It  appears  upon  the  face  thereof  that  there  is  a  proceeding,  other  than  this 
action,  pending  between  the  same  parties  for  the  same  cause." 

A  proceeding  is  not  an  "action,"  as  that  word  is  used  in  the  Code 
of  Civil  Procedure.  Indeed,  no  such  thing  as  "a  proceeding"  is^ 
known  to  the  Code  of  Civil  Procedure;  there  is  a  "special  proceed- 
ing," and  a  "special  proceeding**  would  imply  that  there  was  a  le- 
gal controversy  existing  between  the  parties  as  to  the  same  cause,. 
but  "a  proceeding"  is  defined  by  Webster  as : 

•The  act  of  one  who  proceeds,  or  who  prosecutes  a  design  or  transaction ;: 
progress  or  movement  from  one  thing  to  another;  a  measure  or  step  taken 
in  a  course  of  business ;   a  transaction,"  eta 

So  that  the  declaration  of  the  demurring  defendants  that  "there 
is  a  proceeding,  other  than  this  action,  pending  between  the  same 
parties  for  the  same  cause,"  presents  no  possible  question  of  law^ 
for  the  proceeding  might  not  be  an)rthing  more  than  a  negotiation^ 
between  the  parties  in  reference  to  the  same  matter.  But  apart 
from  the  exact  language  of  the  demurrer,  the  fact  that  the  Queens 
County  Water  Company  was  a  party  to  a  condemnation  proceeding  in 
which  its  private  rig^'s  were  involved  does  not  necessarily  involve 
the  issue  of  law  involved  in  a  statutory  action  brought  by  the  Queens 
County  Water  Company  in  its  capacity  of  a  taxpayer.  It  mighty 
in  the  condemnation  proceedings,  waive  the  question  of  the  legality- 
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of  the  steps  taken,  without  in  any  manner  surrendering  its  right,  as 
a  taxpayer,  to  bring  the  matter  before  the  courts.  The  statute  gives 
this  right,  not  to  protect  the  Queens  County  Winter  Company  from 
the  power  of  the  defendants  to  take  its  property  under  the  power 
of  eminent  domain,  but  to  protect  the  taxpayers  of  the  community 
from  the  illegal  acts  of  public  officials;  and,  while  the  Queens 
County  Water  Company  might  raise  the  question  in  its  contest  over 
the  condemnation  of  its  property,  it  is  not  bound  to  do  so,  and  it 
is  not  deprived  of  its  right,  as  a  taxpayer,  to  bring  this  action  be- 
cause it  may,  in  its  private  capacity,  have  raised  the  question  in  a 
special  proceeding.  The  statute  gives  a  right  to  demur  only  when 
there  is  "another  action  pending  between  tiie  same  parties,  for  the 
same  cause,"  and  there  is  not  only  no  "action"  pending  between  the 
same  parties,  but  the  cause  of  action  here  asserted,  under  the  stat- 
ute, is  a  different  cause  from  the  one  which  the  Queens  County  Water 
Company  is  bound  to  assert  in  the  condemnation  proceeding;  it 
is  a  cause  of  action  in  which  every  taxpayer  has  an  interest,  and 
one  which  the  statute  gives  for  the  protection  of  the  taxpayer  as 
such,  which  is  quite  distinct  from  the  mere  defensive  right  of  a  cor- 
poration to  assert  the  illegality  of  acts  which  seek  to  invade  its 
property  rights. 

It  follows,  therefore,  that  the  motion  to  dismiss  the  appeal  should 
be  denied,  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  that  the  preliminary  injunction  asked  for  should  be 
granted. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final  award  of 
coBta.    Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 


CLARK  V.  CLARK. 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

DivoBOB  (I  269*)— AuMONT— MoDincATiON  OF  Agbeement— Contempt. 

A  divorced  husband  who  had  paid  alimony  according  to  the  decree  is 
not  punishable  for  contempt  for  failure  to  pay  according  to  a  contract 
made  after  the  decree,  providing  that  the  contract  might  be  enforced  by 
either  party  by  any  appropriate  remedy,  and  that  it  should  not  preclude 
the  wife  from  enforcing  payment  of  the  alimony  in  any  manner  allowed 
by  law. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Dec.  Dig.  |  269.*] 

Scott  and  Ingraham,  J  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edith  D.  Clark  against  Louis  V.  Clark.  From  an  order 
refusing  to  punish  defendant  for  nonpayment  of  alimony,  plaintiff 
appeals.     Affirmed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Michael  Schaap,  for  appellant. 

Norman  Johnson,  for  respondent 

•For  other  ouM  ■••  uuno  topic  A  i  xumbbb  in  Deo.  ft  Am.  Digs.  1907  to  dato,  4-  Rep'r  Indexos 

Digitized  by  VjOOQIC 


Sup.  Ct.)  CLARK  y.  CLARK.  501 

McLaughlin,  J.  On  the  leth  of  May,  1902,  the  plaintiff  ob- 
tained a  judgment  of  divorce  which  also  awarded  her  as  alimony 
the  sum  of  $120  a  month,  which  the  defendant  was  directed  to  pay 
on  or  before  the  1st  day  of  each  calendar  month.  After  the  decree 
had  been  entered  and  on  the  same  day,  an  agreement  was  executed 
by  the  defendant,  which  recites: 

"Thatt  a  final  Judgment  having  been  entered  herein  awarding  plaintiff 
alimony  at  the  rate  of  $120  a  month,  she,  In  consideration  of  the  sum  of 
$5,000,  and  other  valuable  consideration  to  her  paid  concurrently  with  the 
execution  and  delivery  of  this  Instrument,  releases  the  defendant  of  and  from 
all  dalm  for  such  or  any  alimony  except  as  provided  In  section  2  hereof." 

Section  2  of  the  agreement  provides  that  defendant  will  pay  ali- 
mony at  the  rate  of  $40  per  month  from  June,  1902,  to  May,  1903, 
and  an  increase  of  $10  per  month  each  subsequent  year  until  the 
monthly  payments  reach  the  amoimt  provided  for  in  the  decree. 
The  fourth  paragraph  of  the  agreement  provides  that: 

"This  agreement  Is  Intended  as  a  contract,  which,  as. such,  may  be  enforced 
by  either  party  against  the  other  by  any  appropriate  remedy  In  any  proper 
jurisdiction.  This  clause  Is  not  exclusive  of  plaintiff's  right  to  enforce  the 
payment  of  her  alimony  In  any  manner  which  the  law  shall  allow." 

The  agreement  does  not  appear  to  have  been  executed  by  the 
plaintiff.  Nevertheless  she  seems  to  have  acted  upon  it.  Defend- 
ant paid  to  her  the  $5,000  and  the  alimony  provided  for  in  the 
agreement  down  to  and  including  August,  1907,  and  thereafter  neg- 
lected and  refused  to  pay  any  further  sum.  In  April,  1908,  the  sum 
of  $720  alimony  being  due  under  the  agreement,  the  same  was  de- 
manded of  the  defendant,  which  he  refused  to  pay,  and  thereupon 
a  motion  was  made  to  punish  him  for  contempt.  The  motion  was 
denied,  and  the  plaintiff  appeals  from  the  order. 

The  defendant  could  not  be  punished  for  contempt  for  violating 
the  terms  of  the  agreement.  The  agreement  was  a  contract  and 
nothing  else.  It  recites  that  it  was  intended  as  a  contract  which 
might  be  enforced  by  either  party  by  an  appropriate  remedy.  The 
appropriate  remedy  to  enforce  a  contract  is  not  by  motion  to  pun- 
ish for  contempt  for  the  violation  of  any  of  its  terms,  but  by  ac- 
tion, and  that  the  parties  had  this  in  mind  is  evident  from  the  fact 
that  there  is  a  provision  in  it  to  the  effect  that  it  should  not  pre- 
vent the  plaintiff's  right  to  enforce  the  payment  of  her  alimony 
in  any  manner  which  the  law  allowed,  which  was  but  another  way 
of  saying  she  might  proceed  under  the  judgment  if  the  defendant 
failed  to  pay  the  alimony  as  therein  provided.  Therefore,  when  the 
motion  was  made  to  punish  him  for  contempt,  the  inquiry  was  not 
whether  he  had  paid  as  provided  in  the  agreement,  but,  instead, 
whether  he  had  complied  with  the  direction  of  the  court  and  paid 
the  alimony  as  directed  in  the  judgment.  He  had  more  than  paid 
the  alimony  as  therein  directed  if  the  $5,000  paid  when  the  agree- 
ment was  signed  is  to  be  considered  as  a  payment  to  apply  upon 
alimony.  That  this  was  its  purpose  seems  to  me  clear.  It  was,  in 
effect,  the  payment  of  alimony  in  advance,  so  understood  and  in- 
tended by  both  parties.    Plaintiff  gave  up  nothing  by  the  agreement. 
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Had  the  payments  been  made  as  therein  provided,  she  would  have 
received  as  much  or  more  alimony^  than  she  would  under  the  judg- 
ment. But  it  is  urged  that  she  agreed  that  alimony  should  cease  if 
she  remarried.  She  made  no  such  agreement  As  we  have  already 
seen,  the  agreement  was  not  signed  by  her.  It  is  doubtless  binding 
upon  her  so  far  as  she  has  acted  upon  it,  but  it  doe^  not  take  the 
place  of  the  judgment  or  prevent  her  from  enforcing  the  same.  The 
judgment  has  not  been  modified,  and,  until  modified,  she  is  entitled 
to  alimony  as  therein  provided.  ^ 

I  am  of  the  opinion  that  the  court  properly  denied  the  motion  to 
punish  defendant  for  contempt,  and  for  that  reason  the  order  ap- 
pealed from  should  be  aiErmed,  but  without  costs. 

CLARKE  and  HOUGHTON,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  plaintiff  appeals  from  an  order  deny- 
ing her  motion  to  punish  defendant  for  a  contempt  for  his  refusal  to 
pay  installments  of  alimony  directed  to  be  paid  by  a  final  decree  of 
absolute  divorce.  A  sufficient  demand  and  refusal  are  not  questioned. 
The  decree  of  divorce  which  was  entered  on  May  16,  1902,  awarded 
alimony  to  the  plaintiff  at  the  rate  of  $120  a  month,  which  the  defend- 
ant was  directed  to  pay.  On  the  same  day  the  parties  entered  into 
an  agreement  which  recited  the  above-mentioned  decree  and  the  provi- 
sions thereof  for  alimony,  and  wherein  plaintiff  agreed,  in  consid- 
eration of  the  sum  of  $5,000  then  paid  to  her,  to  "release  the  defend- 
ant of  and  for  all  claims  for  such  or  any  alimony  except  as  provided 
in  section  2  hereof."  By  section  2  the  defendant  agreed  that  "as  and 
for  alimony"  he  would  pay  the  sum  of  $40  per  month  for  each  of 
the  12  calendar  months  immediately  succeeding  May,  1902;  the  sum 
of  $50  for  each  of  the  next  succeeding  calendar  months,  and  so  on, 
the  payments  increasing  by  $10  per  month  in  each  successive  year 
until  May,  1910,  after  which  the  full  sum  of  $120  per  month  was  to 
be  paid.  The  contract  provided  that,  upon  motion  of  defendant,  the 
judgment  might  be  modified  at  any  time  to  conform  to  the  agreement. 
No  such  modification,  however,  appears  to  have  been  obtained.  The 
contract  then  contains  this  significant  clause: 

"This  agreement  is  intended  as  a  contract  which,  as  such,  may  be  enforced 
by  either  party  against  the  other  by  any  appropriate  remedy  in  any  proper 
jurisdiction.  This  clause  is  not  exclusive  of  plalntifTs  right  to  enforce  the 
payment  of  her  alimony  in  any  manner  which  the  law  may  allow.*' 

The  defendant  has  failed  to  pay  the  installments  of  alimony  as  pro- 
vided by  said  decree,  and  modified  by  the  foregoing  agreement  for 
the  months  between  September,  1907,  and  May,  1908,  both  inclusive. 
His  defense  to  plaintiff's  demand,  in  which  he  has  thus  far  been  suc- 
cessful, is  that  the  amount  of  alimony  awarded  by  the  decree  would 
have  amounted,  at  the  rate  of  $120  a  month,  to  only  $8,250  up  to  May, 
1908;  that  he  had  paid  up  to  that  time,  including  the  lump  sum  of 
.  ^5,000  paid  as  consideration  for  the  foregoing  agreement,  the  sum 
of  $8,670,  whereby,  as  he  insists,  no  money  whatever  is  now  due  to 
plaintiff.  This  contention  on  defendant's  part  seems  to  me  to  proceed 
upon  an  entire  misconception  of  the  purpose  and  effect  of  the  ag^ee- 
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ment  between  the  parties.  It  did  not  purport  to  substitute  the  pay- 
ments therein  provided  for  in  place  of  the  alimony  granted  by  the 
decree.  Its  effect  was  to  leave  that  provision  for  alimony  unimpair- 
ed^ except  that  the  plaintiff,  in  consideration  of  a  lump  sum,  agreed 
in  advance  to  release  defendant  from  the  payment'  of  all  of  each 
month's  allowance  except  the  several  amounts  specified  in  the  second 
clause  of  the  contract.  These  amounts  he  still  remained  liable  to 
pay,  not  because  of  any  new  agreement  to  do  so,  but  because  the  de- 
cree so  provided,  and  as  to  so  much  of  the  prescribed  alimony  he  had 
not  been  released.  His  obligation  to  pay  rests  upon  the  decree^  His 
partial  release  from  that  obligation  is  all  that  can  be  found  m  the 
contract,  by  which  he  expressly  reserves  to  plaintiff  the  right  to  enforce 
payment  of  her  alimony;  i.  e.,  so  much  thereof  as  she  had  not  re- 
leased, in  any  manner  which  the  law  shall  allow.  The  contract  does 
not  speak  of  the  $5,000  as  a  prepayment  on  account  of  alimony  to  be- 
come due,  but,  even  assuming  that  it  was  so  intended,  the  parties 
carefully  provided  how  it  should  be  applied — ^that  is,  in  a  graded  re- 
duction— over  a  period  of  10  years,  of  the  monthly  payments  pre- 
scribed by  the  decree.  But  for  the  agreement  the  defendant  would  be 
required  to  pay  the  plaintiff  much  more  than  she  demands.  He  can- 
not interpose  the  agreement  as  a  shield  against  full  liability,  and  repu- 
diate it  as  to  the  terms  upon  which  such  liability  was  reduced.  If  he 
had  taken  advantage  of  the  authority  reserved  to  him  by  the  contract 
to  apply  for  a  modification  of  the  decree,  he  surely  could  have  obtained 
nothing  more  than  a  reduction  of  the  monthly  payments  in  accordance 
with  the  terms  of  the  contract.  He  should  not  be  held  to  less  liability 
now. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs. 

INGRAHAM,  J.,  concurs. 


REPUBLIC  LIFE  INS.  CO.  T.  HUDSON  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

1.  Banks  awd  Bankinq  (§  140*) — Conditional  Deposits— Transfer— Estop- 
pel. 

T.  deposited  money  to  S.  Company's  credit  in  defendant  bank  condi- 
tionally. Though  the  condition  never  arose,  the  company  drew  a  chedc 
for  the  amount  in  favor  of  plaiatiff  corporation,  and  a  bank  officer  who 
did  not  know  of  the  condition  credited  plaintiff  with  the  amount  in  a 
passbook  issued  to  it.  Before  any  account  was  opened  on  the  books,  it 
was  discovered  that  the  deposit  was  not  subject  to  check,  and  the  S. 
Company  was  notified  within  24  hours,  the  check  was  returned,  and  de* 
fendant  refused  to  transfer  the  account  It  does  not  appear  that 
plaintiff  was  a  bona  fide  purchaser  of  the  deposit,  or  that  its  position  was 
changed  to  its  prejudice  between  the  Issuance  of  the  passbook  and  the 
notice  to  the  S.  Company.  Held,  that  defendant  is  not  bound  by  the  credit 
indicated  by  the  passbook. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S  389 , 
Dec.  Dig.  f  140.*] 


*For  other  casM  see  lame  topic  ft  {  nfmsvmn  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Banks  and  Banking  (f  140*)  <— Conditional  Deposits  —  TBANsneBSES  — 
Eights. 

Plaintiff  is  not  an  innocent  purchaser  of  tlie  deposit,  and  has  no  more 
right  to  recover  the  fund  than  the  S.  Company  if  it  had  actual  or  con* 
Btructive  knowledge  that  the  company  had  no  right  to  draw  the  check. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  389 ; 
Dec.  Dig.  f  140.*] 

8.  Banks  and  Banking  (i  140*) — Conditional  Deposits— Ghxoks—Tbans- 


Plaintiff  was  charged  with  notice  of  fhe  facts  depriving  the  S.  Com- 
pany of  the  right  to  draw  the  check,  since  R.,  who  as  president  of  the 
S.  Company  was  at  least  presumptively  chargeable  with  knowledge  of 
th£  condition  attadied  to  the  deposit,  acted  for  such  company  in  drawing 
the  check  and  for  plaintiff,  of  which  he  was  also  president,  in  accepting 
the  check. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  888 ; 
Dec  Dig.  i  140.*] 

4.  Banks  and  Banking  (§  140*) — Conditional  Deposits— Pbesxjioptions— 

Knowledge  of  I/Egal  Righto. 

The  Sw  Company  is  presumed  to  know  that  it  could  not  draw  on  the 
deposit  without  a  new  agreement  with  T. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  C^t  Dig.  i  889 ; 
Dec.  Dig.  I  140.*] 

5.  Banks  and  Banking  (§  154*)— Conditional  DEPOsrrs-TnANsrEB-nJuBT 

Questions. 

Under  the  evidence,  held  questions  of  fact  whether  defendant  intended 
to  and  did  accept  the  check  unconditionally  as  cash,  and  whether  the 
8.  Company  acted  in  bad  faith  in  inducing  defoidant  to  permit  it  to 
check  out  the  fund. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  1 154.*] 

6.  Banks  and  Banking  (f  154*).— Conditional  Deposits— Action  to  Recover 

^BUBDEN  OF  PBOOF. 

The  burden  was  on  plaintiff  to  show  that  It  was  an  innocent  purchaser 
of  the  deposit  for  valna 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f  520: 
Dec.  Dig.  1 154.*] 

7.  Banks  and  Banking  (§  140*) — Conditional  Deposits— Rights  of  De- 

positob. 

A  bank  with  which  money  was  deposited  to  the  credit  of  a  third  party 
to  be  paid  on  a  condition  imposed  for  the  depositor's  benefit  could  not 
pay  any  part  of  it  on  the  depositor's  check  until  the  condition  was  met 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  880; 
Dec.  Dig.  i  140.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Republic  Life  Insurance  Company  against  the  "Hud- 
son Trust  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  HOUGHTON,  and  SCDTT,  JJ. 

Victor  E.  Whitlock,  for  appellant 
Isaac  H.  Levy,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  recover  the  sum  of  $5,000, 
the  proceeds  of  a  check  drawn  by  one  E.  R.  Thomas  on  his  account 

•For  outer  cases  see  same  topic  A I  mumbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezea 
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with  the  defendant  to  the  order  of  the  Central  Life  Securities  Com- 
pany, and  deposited  with  defendant  to  the  credit  of  that  company  on 
the  10th  day  of  December,  1906,  pursuant  to  an  agreement  between 
Thomas,  the  securities  company,  and  the  defendant,  by  which  it  was 
not  to  be  subject  to  the  check  of  the  securities  company  or  to  become 
its  property  until  the  happening  of  a  certain  event  which  has  not 
transpired.  Thomas  was  an  officer  of  the  defendant  and  the  securities 
company  had  no  other  account  with  it  and  no  other  funds  were  de- 
posited to  its  credit.  On  the  22d  day  of  April,  1907,  the  securities 
company  drew  a  check  to  the  order  of  the  plaintiff  on  the  defendant 
for  the  amount  of  this  fund.  The  check  was  signed  for  the  securities 
company  by  Birch  F.  Rhodus,  its  president,  and  by  its  treasurer,  and 
at  the  same  time  it  was  indorsed  for  the  plaintiflF  by  Rhodus,  its  pres- 
ident, to  the  order  of  defendant  for  'the  purpose  of  opening  an  ac- 
count with  defendant  in  the  name  of  the  plaintiff.  Rhodus  then  in- 
closed the  check  with  a  letter  to  defendant,  signed  by  him  as  president 
of  the  securities  company,  with  which  he  also  inclosed  authorized  sig- 
natures of  the  plaintiff  for  the  purpose  of  opening  the  account,  and 
stated  that  he  had  requested  one  Sutherland  to  call  on  defendant  and 
open  an  account  and  deposit  funds  in  the  name  of  plaintiff.  The  let*- 
ter  closed  with  this  statement: 

"If  your  custom  In  crediting  Interest  on  daHy  balances  is  satisfactory,  I 
have  no  doubt  that  the  account  of  the  Republic  Life  Insurance  Company 
will  be  a  very  satisfactory  one." 

An  officer  of  the  defendant,  who  had  no  knowledge  of  the  original 
transaction  or  of  the  fact  that  the  fund  on  which  the  check  was  drawn 
was  not  subject  to  be  checked  out,  received  the  check  and  inclosures 
on  the  24th  day  of  April,  1907,  and  Sutherland  called  on  that  day  and 
made  out  a  deposit  slip  for  the  amount  of  the  check,  whereupon  the 
same  officer  of  defendant  made  out  a  passbook  in  the  name  of  the 
plaintiff,  crediting  it  with  the  amount  of  the  deposit,  and  delivered 
the  same  to  Sutherland,  who  forwarded  it  to  plaintiff.  Before  trans- 
ferring the  account  from  the  securities  company  to  plaintiff,  or  open- 
ing any  account  in  the  name  of  plaintiff  on  the  books  of  defend- 
ant, it  was  discovered  that  this  deposit  was  not  subject  to  be  checked 
•out,  and  the  account  was  not  transferred,  and  no  account  was  opened 
in  the  name  of  plaintiff.  The  day  after  the  passbook  was  issued,  the 
defendant  wrote  Rhodus,  addressing  him  as  president  of  the  securities 
company,  drawing  attention  to  the  fact  that  this  fund  constituted  a 
conditional  deposit,  and  inclosing  a  copy  of  the  letter  of  the  securities 
company  delivered  to  defendant  at  the  time  the  account  was  opened, 
which  was  addressed  to  defendant  and  signed  in  the  name  of  the 
securities  company  by  E.  T.  Rhodus,  its  vice  president.  The  body  of 
the  letter  was  as  follows : 

"Please  pay  over  to  our  company  five  thousand  dollars  ($5,000),  which  we 
hereby  deposit  for  that  purpose  upon  notification  from  us  that  our  subscrip- 
tions of  the  Central  Life  Securities  Co.  have  reached  the  amount  of  five  hun- 
dred thousand  dollars  (|500,000)  and  been  paid  In  to  that  amount.'* 

Rhodus  wrote  a  reply  to  this  letter  under  date  of  April  27,  1907, 
which  he  signed  as  president  of  both  companies,  and  in  which  he  pre- 
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sumes  to  explain  the  letter,  a  copy  of  which  the  defendant  transmitted 
to  him,  as  follows: 

"We  presume  it  must  hare  been  the  Idea  of  Mr.  E.  T.  Bhodus  In  giving  you 
such  a  letter,  to  obtain  for  this  company  the  favorable  influence  and  good  will 
of  your  institution  until  snefa  time  as  the  B^ublic  Life  Insurance  Company 
was  ready  to  itself  receiTe  funds;  but,  now,  in  view  of  the  fact  tliat  the 
funds  are  being  turned  over  of  the  Republic  Ldfe  Insurance  Company,  and 
In  further  view  of  the  fact  that  it  expects  to  transact  considerable  business 
with  you.  It  should  have  the  benefit  of  your  favorable  influence  and  good  will 
from  this  time  on." 

It  is  manifest  that  this  was  no  explanation  for  filing  the  letter  with 
the  defendant,  and  it  is  perfectly  clear  that  the  purpose  was,  as  claimed 
by  the  defendant  and  as  will  be  presently  seen,  to  preclude  the  se- 
curities company  from  checking  out  this  fund  until  the  happening  of 
the  event  specified  in  the  letter.  The  defendant  replied  to  this  letter, 
again  calling  attention  to  the  fact  that  the  deposit  was  conditional, 
and  that  for  that  reason  the  account  had  not  been  transferred,  and  re- 
turning the  check  drawn  against  the  account  and  upon  which  defend- 
ant had  issued  the  passbook.  There  is  no  evidence  that  the  defendant 
received  any  reply  to  this  letter.  On  the  11th  day  of  November 
thereafter  Thomas  elected  to  reclaim  the  fund  upon  the  ground  that 
the  event  upon  which  it  was  to  become  the  property  of  the  securities 
company  had  not  transpired,  and  that  a  reasonable  time  for  compli- 
ance with  the  conditions  had  elapsed,  and  at  his  request  it  was  cred- 
ited to  his  account  and  a  countercharge  was  made  against  the  securities 
company  to  balance  its  account.  On  the  21st  day  of  the  same  month 
plaintiff  drew  a  draft  on  defendant  for  the  account  indicated  by  the 
passbook  delivered  to  it  by  defendant,  which,  on  being  forwarded  for 
collection  through  the  usual  channels,  was  dishonored  by  defendant 
on  the  23d  day  of  November,  1907,  on  the  ground  that  there  were  no 
funds  on  deposit  with  it  to  the  credit  of  the  plaintiff. 

I  am  of  ^pinion  that  the  cases  of  Oddie  v.  Nat.  City  Bank,  45  N. 
Y.  735,  6  Am.  Rep.  160,  and  Kirkham  v.  Bank  of  America,  165  N.  Y. 
132,  58  N.  E.  753,  80  Am.  St.  Rep.  714,  relied  upon  by  respondent, 
are  not  controlling.  In  those  cases  the  intention  to  give  the  credit 
and  create  the  relation  of  debtor  and  creditor  was  regarded  as  clear. 
In  the  former  case  the  check  was  credited  to  a  customer  in  the  usual 
course  of  business,  and  the  customer  relied  upon  it  to  his  prejudice. 
As  the  check  was  upon  itself,  the  bank  could  readily  have  ascertained 
whether  or  not  the  account  upon  which  it  was  drawn  was  good  and 
the  account  was  in  fact  good  after  the  presentation  of  the  dieck  and 
on  the  same  day,  and  the  bank  carelessly  paid  out  the  money  on  other 
checks  subsequently  presented.  The  court  decided  that  it  was  bet- 
ter to  hold  that  the  bank  intended  to  credit  the  one  customer  and  to 
hold  the  other  liable  as  for  an  overdraft.  The  court  concedes  in  the 
opinion  that  the  rule  would  have  been  different  had  the  check  been 
drawn  upon  another  bank  and  been  deposited  to  the  credit  of  the  cus- 
tomer. The  check  'in  question  was  neither  drawn  nor  deposited  by 
a  customer,  nor  in  the  ordinary  course  of  business.  It  was  drawn 
against  a  conditional  deposit  of  a  single  item,  and  presented  for  de- 
posit as  the  sole  item  upon  which  a  new  account  was  to  be  opened. 


Digitized  by 


Google 


Sup.  Ct.)       BEPUBLIC  LIFE  INS.  CO.  V.  HUDSON  TEUST  CO.  507 

It  did  not  constitute  an  overdraft.  The  fund  against  which  it  was 
drawn  was  not  yet  available.  The  intention  of  the  drawer,  fully 
known  to  the  payee,  as  shown  by  a  statement  made  by  Sutherland  to 
one  of  the  officers  of  the  bank  when  he  came  there  representing  the 
plaintiff  and  to  open  the  account  with  the  check,  was  to  have  this  ac- 
count consisting  of  this  fund  transferred  to  the  credit  of  the  plain- 
tiff. An  officer  of  defendant,  ignorant  of  the  fact  that  the  deposit 
was  conditional,  was  thus  induced  to  issue  the  passbook.  In  these 
circumstances,  it  would  be  most  inequitable  to  hold  defendant  estopped 
from  declining  to  be  bound  by  the  credit  indicated  by  the  issuance  of 
the  passbook  when  within  24  hours,  and,  as  soon  as  the  error  was 
discovered,  it  gave  notice  to  the  plaintiff  by  communicating  with  the 
president  of  the  securities  companyi  who  represented  it  in  attempting 
to  thus  open  the  account,  and,  on  finding  a  disinclination  to  rectify 
the  error,  returned  the  check  and  refused  to  transfer  the  account  on 
its  books  or  to  give  plaintiff  credit  on  its  books.  Here  the  defendant 
pleaded,  and  endeavored  to  prove,  that  the  plaintiff  received  the  check 
with  knowledge  of  all  material  facts,  tending  to  show  that  the  securi- 
ties company  had  no  right  to  transfer  the  fund,  and  that  with  such 
knowledge,  in  thus  inducing  the  defendant  to  accept  the  check  and 
transfer  the  credit  to  plaintiff,  it  perpetrated  a  fraud  on  the  defend- 
ant, on  the  discovery  of  which  it  elected  to  and  did  rescind  the  trans- 
action and  return  the  check,  and  there  is  no  evidence  that  plaintiff 
was  either  a  bona  fide  holder  of  the  check  or  that  its  position  had 
changed  to  its  prejudice  between  the  issuance  of  the  passbook  and 
the  notice  given  by  defendant  that  the  accoimt  had  not  been  trans- 
ferred. 

It  is  fairly  to  be  inferred  from  the  evidence  that  Thomas  was  in- 
duced to  subscribe  for  capital  stock  in  the  securities  company,  and 
that  he  agreed  to  do  so  provided  capital  stock  of  the  par  vaJue  of 
$500,000  should  be  subscribed  for  and  the  subscriptions  paid  in  cash. 
The  promoters  of  the  company  evidently  desired  to  use  the  name  of 
Thomas  to  obtain  other  subscriptions,  and  to  that  end  he  delivered 
his  check  for  $5,000  to  E.  T.  Rhodus,  who  was  the  vice  president  of 
the  securities  company,  on  the  agreement,  which  was  communicated 
to  the  treasurer  of  the  defendant  to  whom  the  check  was  delivered  by 
Rhodus  and  by  or  in  his  presence  both  orally  and  by  letter  of  the 
securities  company  written  Rhodus  and  delivered  to  the  defendant  by 
him,  that  it  was  given  as  a  subscription  for  capital  stock  of  the  se- 
curities company,  and  was  not  to  be  paid  over  to  the  company  until 
defendant  received  notice  from  it  that  subscriptions  to  the  capital 
stock  had  been  made  and  paid  in  cash  to  the  amount  of  $500,000,  and 
that,  until  such'time,  the  deposit  was  not  to  be  deemed  to  belong  to 
the  securities  company  or  to  be  available  to  it,  but  was  to  remain  the 
property  of  Thomas.  The  court  received  evidence  of  these  facts, 
and,  on  motion  of  counsel  for  plaintiff,  struck  it  out  upon  the  theory 
that  the  evidence  failed  to  show  that  plaintiff  had  notice  or  knowledge 
thereof.  To  this  ruling  counsel  for  defendant  duly  excepted.  The 
courts  excluded  evidence  of  the  conversation  between  Thomas  and 
Rhodus  at  the  time  of  the  delivery  of  the  check,  which  was  offered 
for  the  purpose  of  showing  that  the  delivery  of  the  check  was  condi- 
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tional,  the  same  as  subsequently  stated  to  the  defendant  when  the  check 
was  deposited  to  the  credit  of  the  securities  company,  and  to  this  rul- 
ing an  exception  was  likewise  taken. 

One  question  presented  for  decision  is  whether  there  was  any 
evidence  tending  to  show  that  plaintiff  had  notice  or  knowledge  of 
the  conditions  upon  which  the  account  of  the  securities  company  with 
the  defendant  was  opened,  for  it  .is  quite  clear  that  the  conditions 
upon  which  the  account  was  opened  were  imposed  for  the  bene- 
fit of  Thomas,  and  that  the  defendant  had  no  right,  without  his  con- 
sent, to  pay  any  part  of  the  fund  to  the  securities  company  until  the 
conditions  were  complied  with.  The  conditions  were  not  compli- 
ed with,  and  compliance  therewith  was  not  waived  by  Thomas. 
The  securities  company,  therefore,  could  not  have  compelled  the 
defendant  to  pay  over  the  fund  to  it,  and,  if  plaintiff  had  actual  or 
constructive  knowledge  of  the  facts  which  deprived  the  securities 
company  of  any  right  to  draw  the  check  by  which  it  attempted  to 
transfer  this  fund  to  plaintiff,  then  plaintiff  is  not  an  innocent  hold- 
er, and  has  no  more  right  to  recover  than  the  securities  company 
would  have  had.  I  am  of  opinion  that  the  plaintiff  was  chargeable 
with  notice  and  knowledge  of  these  facts,  and  that  such  notice  and 
knowledge  were  imputed  to  it  by  the  fact  that  Rhodus,  who  was 
president  of  the  securities  company,  and  in  that  capacity  presump- 
tively, at  least,  chargeable  with  knowledge  of  the  conditions  up- 
on which  this  money  was  placed  to  the  credit  of  the  company,  act- 
ed for  the  securities  company  in  drawing  the  check  to  the  order  of 
plaintiff,  and  at  the  same  time  was  president  of  the  plaintiff  and  act- 
ed for  it  in  accepting  the  check  and  in  opening  the  account  in  its 
name  with  defendant.  The  securities  company  was  represented  in 
the  original  transaction  between  it  and  Thomas  and  defendant  by 
its  vice  president,  E.  T.  Rhodus,  who  was  brother  to  the  president 
of  the  companies  and  also  vice. president  of  plaintiff.  It  is  a  reason- 
able inference  that  the  records  and  papers  of  the  securities  com- 
pany showed  that  this  letter  which  was  delivered  to  defendant  when 
the  account  was  opened  had  been  written,  and  that  the  company  had 
knowledge  of  the  transactions  with  respect  to  this  matter  which 
rested  in  parol.  Although  there  is  no  evidence  that  the  president 
of  the  securities  company  had  actual  knowledge  of  the  conditions 
upon  which  the  account  was  opened,  there  is  no  evidence  to  the  con- 
trary. He  was  president  of  the  securities  company  at  that  time,  but 
did  not  become  president  of  the  plaintiff  until  the  month  of  Febru- 
ary thereafter.  In  this  capacity  as  president  in  dealing  with  the 
affairs  of  the  company  in  so  far  as  they  related  to  this  account,  he 
was  chargeable  with  knowledge  of  the  facts.  He  had,  so  far  as  the 
evidence  shows,  no  personal  interest  either  in  having  the  check  made 
by  the  securities  company,  or  in  having  it  received  by  the  plain- 
tiff or  accepted  by  the  defendant.  It  must  therefore  be  presumed  that 
he  was  acting  solely  in  the  interests  of  the  respective  companies  of 
which  he  was  president,  and  therefore  the  knowledge  which  he  had 
in  bis  capacity  as  president  of  the  securities  company  was  imputable  to 
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him  in  so  far  as  he  dealt  with  himself  as  agent  of  the  plaintiff.  Crooks 
V.  People's  Nat.  Bank,  72  App.  Div.  331,  76  N.  Y.  Supp.  92,  495. 

There  is  another  ground  which  I  think  is  fatal  to  tliis  judgment. 
The  evidence  presented  questions  of  fact  as  to  whether  or  not  de- 
fendant intended  to  and  did  accept  the  check  unconditionally  as 
cash  (see  Scott  v.  Ocean  Bank,  23  N.  Y.  289,  291),  and  as  to 
whether  or  not  the  securities  company  did  not  act  in  bad  faith  in 
inducing  defendant  to  permit  it  to  check  out  this  fund.  See  Peter- 
son V.  Union  Nat.  Bank,  52  Pa.  206,  91  Am.  Dec.  146,  and  Cragie 
V.  Hadley,  99  N.  Y.  133,  1  N.  E.  537,  52  Am.  Rep.  9.  It  must  be 
presumed  to  have  known  that  it  had  no  right,  without  a  new  agree- 
ment to  which  the  assent  of  Thomas  was  obtained,  to  draw  on  this 
account.  The  course  pursued  was  calculated  to  mislead  the  officers 
of  the  defendant.  If  the  securities  company  had  attempted  to  with- 
draw this  large  amount  of  money  forming  the  sole  item  in  the  ac- 
count, it  is  more  likely  that,  before  paying  over  the  cash,  it  would 
have  been  discovered  that  the  account  was  not  subject  to  check; 
but  merely  transferring  it  on  the  books  to  another  account,  and  that 
a  new  one  apparently  controlled  by  the  same  people  was  not  apt 
to  attract  attention  or  arouse  suspicion,  and  it  did  not.  There  is 
no  evidence  that  plaintiff  parted  with  value,  or  that  its  position  has 
been  changed  to  its  prejudice  by  relying  upon  the  acceptance  of 
the  check  by  defendant  during  the  24  hours  before  it  received  no- 
tice. The  evidence  points  to  a  scheme  on  the  part  of  the  securities 
company  to  defraud  Thomas  and  the  defendant,  on  becoming  alarm- 
ed about  obtaining  the  necessary  subscription  to  entitle  it  to  this 
fund,  and  it  may  be  that  the  relations  of  these  companies  are  so 
intimate,  since  they  had  a  common  president  and  at  least  another 
officer  in  common,  the  securities  company  is  using  the  plaintiff  to 
Accomplish  this  injustice.  I  am  of  opinion  that  a  prima  facie  de- 
fense was  shown,  and  that  the  plaintiff  was  called  upon  to 'give  evi- 
dence that  it  was  an  innocent  holder  of  the  check  for  value. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


PEOPLE  ex  rel.  PENNSYLVANIA,  N.  T.  &  L.  I.  R,  00.  v.  O'DONNEL  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

L  Taxatioii  (f  S91^--A8SE8sia:NT. 

Where,  prior  to  the  day  for  taking  valuations  for  purposes  of  taxation, 
a  street  was  vacated,  and  the  title  to  the  bed  thereof  was  transferred  by 
the  city  to  a  railroad  company  which  had  acquired  the  title  to  lots  abut- 
ting on  both  sides  of  the  street  for  the  purpose  of  constructing  a  terminal 
station,  which  would  render  the  further  use  of  the  street  as  inch  im- 
possible, the  lots  should  have  been  valued  and  assessed  as  inside  lots, 
and  not  as  lots  having  a  street  frontage. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  S  891.*] 
•ror  other  cum  see  lamo  topic  A I  humbu  in  Dec.  A  Am.  Disi.  1907  to  date,  A  Rep'r  IndezM 
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2.  Taxation  (§  348*)— "Plottage." 

"Plottage"  is  a  pero^tage  added  to  the  aggregate  valae  of  two  or  more 

contlguons  lots  when  held  in  one  ownership  as  representing  an  increased 

value  pertaining  to  a  gronp  of  lots  by  reason  of  the  fact  that  they  admit 

of  more  advantageous  disposition  and  improvement  Ihan  a  single  lot. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  i  585 ;  Dea  Dig. 

For  other  definitions,  see  Words  and  Phrases,  yoI.  6,  p.  5417.] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Pennsylvania,  New 
York  &  Long  Island  Railroad  Company,  against  Frank  A.  O'Don- 
nel  and  others,  as  commissioners,  etc.,  to  review  assessments  for 
taxation  of  real  estate.  From  parts  of  a  final  order  confirming  the 
report  of  a  referee  in  the  proceedings,  relator  appeals.  Order  modi- 
fied. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Albert  B.  Boardman,  for  appellant 

David  Rumsey,  for  respondents. 

SCOTT,  J.  In  this  proceeding  the  relator  seeks  to  review  the 
assessment  of  its  real  estate  for  the  purpose  of  taxation  for  the  year 
1904.  The  premises  affected  comprise  practically  all  four  city 
blocks,  bounded  by  Seventh  and  Ninth  avenues  and  Thirty-First 
and  Thirty-Third  streets.  The  property  had  been  acquired  tor  the 
purpose  of  constructing  the  large  terminal  station  of  the  Pennsyl- 
vania Railroad  Company,  and  on  the  second  Monday  of  January, 
1904,  the  day  fixed  by  law  as  that  upon  which  valuations  were  to 
be  taken,  the  relator  had  torn  down  all  the  buildings  on  the  land  in 
question,  and  had  commenced  to  excavate  the  ground.  The  plans 
of  the  relator  for  the  proposed  station  required  the  use  and  occu- 
pation by  it  of  the  portion  of  Thirty-Second  street  lying  between 
Seventh  and  Eighth  avenues.  These  plans  were  approved  by  the 
board  of  rapid  transit  railroad  commissioners,  and  the  relator  ac- 
quired all  the  land  abutting  on  Thirty-Second  street  between  the 
avenues  mentioned.  Thereupon,  by  resolution  of  the  board  of  es- 
timate and  apportionment,  approved  by  the  mayor,  on  December 
2,  1903,  the  map  of  the  city  was  changed  and  Thirty-Second  street, 
between  said  avenues,  was  closed  and  discontinued  as  a  public  street. 
Subsequently,  and  on  December  31,  1903,  the  relator  acquired  by 
purchase  from  the  city  of  New  York  the  absolute  title  to  the  land 
constituting  the  bed  of  what  had  been  Thirty-Second  street  between 
said  avenues.  But  two  questions  are  presented  on  this  appeal: 
First.  Should  the  lots  between  the  avenues  mentioned  above  be 
assessed  and  valued  for  the  purposes  of  taxation  as  lots  having 
on  the  second  Monday  of  January,  1904,  a  street  frontage  on  Thir- 
ty-Second street,  or  should  they  be  assessed  and  valued  as  interior 
lots?  Second.  Should  the  valuation  of  the  lots  upon  the  four  blocks 
owned  by  relator  be  increased  by  a  "plottage"  allowance? 

«For  oUier  casei  see  Bame  topic  ft  8  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexex 
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As  to  the  first  question,  we  think  that  the  lots  formerly  fronting 
on  Thirty-Second  street  should  have  been  assessed  as  interior 
lots,  because  that  in  point  of  fact  is  what  they  became  as  soon  as 
the  street  was  discontinued  and  closed.  The  argument  opposed  to 
this  view  is  that,  because  it  lay  within  the  power  of  the  relator  as 
owner  of  the  street  to  establish  it  as  a  private  way  or  rededicate 
it  to  public  use  as  a  street,  the  lots  should  be  valued  as  if  that  had 
been  done.  This  view  is  untenable  when  there  is  taken  into  ac- 
count the  fact  that  the  very  purpose  of  the  relator  in  purchasing  the 
street  after  it  had  been  legally  closed  was  to  devote  it  to  a  use 
which  would  render  its  further  use  as  a  street  impossible.  If  that 
purpose  should  be  abandoned  and  the  street  reopened  or  rededi- 
cated,  a  different  condition  of  affairs  would  be  created,  to  which 
a  different  rule  of  valuation  would  apply.  The  question  is  not  now, 
however,  what  might  be  done  with  the  property,  but  what  had  in 
fact  been  done  on  the  date  in  1904  with  reference  to  which  the  val- 
uation was  made.  We  are,  therefore,  of  the  opinion  that  the  lots 
in  question  should  have  been  valued  and  assessed  as  inside  lots. 

"Plottage"  is  correctly  defined  by  the  referee  as  "a  percentage 
added  to  the  aggregate  value  of  two  or  more  contiguous  lots  when 
held  in  one  ownership,  as  representing  an  increased  value  pertaining 
to  a  group  of  lots  by  reason  of  the  fact  that  they  admit  of  more 
advantageous  disposition  and  improvement  than  a  single  lot."  The 
referee  has  properly  added  to  the  value  found  by  him  a  "plottage" 
allowance  of  10  per  cent.  In  this  he  is  sustained  by  the  opinion  of 
most  of  the  expert  witnesses.  It  may  be  that  a  whole  city  block 
is  too  large  to  be  conveniently  sold  in  bulk,  or  improved  by  the 
erection  of  a  single  building,  if  not  used  as  relator  proposes  to  use 
these  blocks.  But  the  blocks  could  be  easily  cut  up  into  parcels  of 
convenient  size,  and  thus  sold  with  plottage  advantages. 

The  order  appealed  from  will  therefore  be  modified  as  indicated 
herein,  without  costs  to  either  party  in  this  court.  The  referee 
has  so  drawn  his  report  that  the  necessary  facts  to  enable  a  modi- 
fication to  be  made  are  all  found,  so  that  it  will  not  be  necessary 
to  send  the  matter  back  for  a  further  hearing.    All  concur. 


ROSENEAU  v.  EMPIRE  CIRCUIT  00.  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  190D.) 

1.  Contracts  (§  lie*) — ^Booking  Theater  ArrRACTioNS— Contract  for  Ex- 
clusive Service— Validity. 

A  company  controlling  theaters  in  different  places  may  lawfully  hook  an 
attraction  for  its  theaters  on  condition  that  the  owner  of  the  show  will 
not  play  in  competing  theaters,  and  that  he  will  not  enter  into  any  contract 
that  will  deprive  the  company  of  playing  any  of  his  attractions  in  its 
different  theaters  at  such  time  as  It  may  desire. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  S  116.*] 
*For  other  cases  tee  same  topic  ft  S  nviabeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Z  CozfTBAOTfl  (§  116*) — Booking  Theatsb  ATTBAOTiONS-^<>>NTBAcr  fob  ESx- 
CLusivB  Sebviob— Validitt. 

In  insisting  on  such  c<mdition,  the  company  is  within  its  legal  rights, 

notwithstanding  it  induces  the  owners  of  shows  to  violate  contracts  with 

a  competing  company,  and  practically  prevents  it  from  obtaining  suitable 

attractions  for  its  theater. 

[Ed.  Note. — ^For  other,  cases,  see  Contracts,  Dec.  Dig.  f  116.*] 

jL  CoNTBAcrrs  (§  102*) — Booking  Theateb  Attbaotions— Contbagt  fob  ^• 

CLU8IVB  SEBVIOB— LlABILITT  TO  Ck>MPBTITOB  IN  GaSB  OF  MALICE. 

If  a  theater  circuit  company  was  actuated  by  malice  in  lawfully  booking 
attractions  for  its  different  theaters  on  condition  that  the  owners  of 
the  shows  should  not  serve  the  owners  of  theaters  not  controlled  by  it, 
and  thus  ruined  the  business  of  a  competing  theater,  it  would  not  be 
liable,  since,  if  the  means  employed  to  do  an  act  are  legal  and  lawful, 
it  is  of  no  consequence  that  the  motive  which  induced  it  was  malicious. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec  Dig.  {  102.*] 

4.  CoNSPiBAOT  (f  S*)— Ruining  Business  of  Theateb— IjIabilitt  fob  Lawful 

Acts. 

No  action  for  conspiracy  to  ruin  a  theater  business  lies  against  a  rival 
theater  company  and  its  directors,  whose  methods  of  contracting  for 
shows  deprived  a  theater  of  suitable  attractions,  if  defendants  only  did 
what  they  had  a  legal  right  to  do  for  the  financial  advantage  of  the  com- 
paDy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Dec  Dig.  S  8.*] 

5.  Tobts  (S  4*) — Pefobmance  of  Legal  Acts— Effect  of  Malice  and  Desibb 

TO  Injube. 

A  man  may  do  or  perform  such  legal  acts  as  will  result  in  his  advan- 
tage, and,  having  done  and  performed  them  with  that  end  in  view,  it  is 
unimportant  that  be  was  actuated  by  malice  and  a  desire  to  injure  an- 
other. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent  Dig.  i  4 ;  Dec  Dig.  {  4.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Edward  J.  Roseneau,  as  receiver  of  the  Court  Street 
Theater,  against  the  Empire  Circuit  Company  and  others.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  defend- 
ants appeal.    Reversed, 

The  action  was  commenced  on  the  10th  day  of  January,  1902,  to  recover 
damages  against  the  defendants  for  an  alleged  unlawful  conspiracy  malicious- 
ly formed  by  them  to  ruin  the  business  of  the  Court  Street  Theater,  in  the 
city  of  Buffalo,  N.  Y.,  leased  and  conducted  by  the  Court  Street  Theater  Com- 
pany, of  which  the  plaintiff  is  receiver,  he  being  authorized  by  order  of  the 
court  to  continue  this  action. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS^ 
KRUSE,  and  ROBSON,  JJ. 

Daniel  J.  Kenefick  (Rankin  D.  Jones,  of  counsel),  for  appellants. 
Simon  Fleischmann  (Frank  F,  Williams,  of  counsel),  for  respondent 

•  McLENNAN,  P.  J.  The  Court  Street  Theater  Company,  of  which 
the  plaintiff  is  receiver,  is  a  domestic  corporation.  From  the  time  of 
its  incorporation  in  the  year  1895  until  the  17th  day  of  March,  1902, 
when  the  plaintiff  was  appointed  receiver  of  said  company,  it,  as 
lessee,  was  engaged  in  the  city  of  Buffalo,  N.  Y.,  in  conducting  the 
Court  Street  Theater,  so  called.    Said  company  played  and  conducted 

^For  oth«r  casei  «ee  ume  topic  ft  i  NxmsiB  in  Dec.  St  Am.  Dlgi.  1907  to  date,  ft  R^*r  IndexM 
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at  said  theater  burlesque  performances  only,  and  during  the  time* 
mentioned  had  practically  no  competitor  in  such  city.  Its  business 
was  run  at  a  large  profit,  and  it  had  established  the  valuable  reputa- 
tion of  being  the  leading  and  only  burlesque  theater  in  the  city  of 
Buffalo.  The  defendant  the  Empire  Circuit  Company  is  a  foreign 
corporation,  organized  about  the  year  1900  under  the  laws  of  the 
state  of  Ohio,  having  its  principal  office  and  place  of  business  in  Cin- 
cinnati. At  all  the  times-  in  question  its  business  was  conducted  by 
a  board  of  nine  directors,  among  whom  were  the  defendants  Kernan 
and  Rife.  Each  of  the  directors  of  said  defendant  company  was 
the  owner,  lessee,  or  controlled  one  or  more  burlesque  theaters,  so 
called,  and  which  were  devoted  exclusively  to  the  accommodation  of 
burlesque  shows  or  attractions.  The  stock  of  such  company  was 
owned  by  the  directors  in  proportion  to  the  number  of  theaters  which 
they  respectively  owned,  leased,  or  controlled,  and  the  business  of  such 
company  was  to  contract  with  the  persons,  firms,  or  corporations 
owning  or  controlling  burlesque  shows  or  attractions'  to  play  in  its 
theaters,  to  the  end  that  all  of  such  theaters  might  be  continuously  oc- 
cupied, or  as  nearly  so  as  possible,  during  any  theatrical  season.  The 
theaters  owned,  leased,  or  controlled  by  the  several  directors  of  the 
defendant  company  were  located  in  the  cities  of  St.  Louis,  Kansas 
City,  Indianapolis,  Louisville,  Pittsburgh,  Cleveland,  Cincinnati,  Wash- 
ington, Baltimore,  and  the  city  of  Buffalo;  only  one  of  such  theaters 
being  located  in  each  of  said  cities.    As  stated  in  respondent's  brief : 

'*The  theaters  managed  by  the  Empire  Company  were  the  principal  burlesque 
theaters  In  the  cities  In  which  they  were  located." 

There  were  practically  only  41  burlesque  shows  or  attractions  in 
the  middle  and  eastern  parts  of  the  United  States  which  were  suitable 
to  be  given  or  played  in  the  defendant  company's  theaters  or  in  the 
Court  Street  Theater.  It  appears  that  said  41  burlesque  shows  or  at- 
tractions were  not  more  than  was  reasonably  necessary  to  supply  the 
defendant  company's  theaters  with  suitable  attractions.  That  being 
the  situation,  the  defendant  company  resolved  that  it  would  not  book 
any  burlesque  show  or  attraction  to  play  in  its  theaters  except  upon 
condition  that  the  owners  of  such  burlesque  shows  or  attractions  would 
agree  not  to  play  in  any  theaters  other  than  those  owned,  leased,  or 
controlled  by  it,  and,  pursuant  to  such  resolution,  each  of  the  owners 
of  or  persons  controlling  such  burlesque  shows  or  attractions  were 
notified,  in  effect,  that,  if  they  gave  their  shows  or  played  in  any  theater 
not  owned  or  controlled  by  the  defendant  company,  they  would  not 
be  permitted  to  give  their  shows  in  the  theaters  owned  by  it.  As  a 
result  of  such  resolution  and  notice,  the  owners  of  practically  all  of 
such  burlesque  shows  or  attractions  voluntarily  decided  to  show  or 
play  only  in  tiie  theaters  of  the  defendant  company,  and  it  appears 
that  19  or  20  of  such  owners  had  contracted  with  the  Court  Street 
Theater  Company  to  play  in  its  theater,  but  because  of  the  action  tak- 
en by  the  defendant  company  and  the  defendants  Kerman  and  Rife 
each  and  all  of  such  contracts  were  canceled,  with  the  result  that  the 
Court  Street  Theater  Company,  of  which  the  plaintiff  is  receiver, 
115N.Y.S.-^ 
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could  not  obtain  any  suitable  attractions  to  play  in  its  theaters,  and 
therefore  financial  loss  resulted  to  it. 

We  may  assume,  at  least  there  is  evidence  to  support  the  conclusion, 
that  the  defendants  knew  or  had  reason  to  believe  that,  if  the  plan 
adopted  by  them  was  carried  out  and  acceded  to  by  a  considerable 
number  of  the  owners  of  the  burlesque  shows,  financial  loss  would 
result  to  the  plaintiff,  and  that  it  would  be  difficult,  if  not  impossible, 
for  it  to  secure  suitable  attractions  to  play  in.  the  Court  Street  Theater. 
All  other  burlesque  theaters  which  were  not  included  in  the  defend- 
ants' lists  would  experience  a  like  difficulty.  It  is  practically  con- 
ceded that  the  method  of  doing  business  adopted  by  the  defendants 
was  of  very  great  advantage  to  them,  and  also  to  the  owners  of  the 
burlesque  shows  or  attractions.  The  burlesque  shows  or  attractions 
were  thus  enabled  to  be  booked  in  advance,  and  to  follow  the  cir- 
cuit, so  called,  of  theaters  owned  or  controlled  by  the  defendants, 
which,  as  we  have  seen,  comi5rised  the  principal  burlesque  theaters 
in  the  middle  and  eastern  parts  of  the  United  States.  Any  one  of  such 
shows  or  attractions  could  be  given  in  Washington  or  Baltimore,  and 
then  in  all  the  theaters  owned  by  the  defendant  company,  in  regular 
order,  thereby  avoiding  unnecessary  travel  and  the  expense  incident 
thereto,  ^d  the  theaters,  owned  by  the  defendants  were  thereby  as- 
sured of  having  their  theaters  continuously  filled  during  any  theatrical 
season.  Before  such  plan  was  devised,  it  was  common  for  a  burlesque 
show  to  be  booked  in  a  western  city  for  one  week,  then  in  an  eastern 
city  for  another  week,  then  be  obliged  to  return  to  a  western  city, 
and  so  the  company  was  compelled  to  travel  long  distances,  thereby 
incurring  large  expense,  in  order  to  keep  their  engagements.  It  was 
also  true  that  such  theaters  as  afterwards  were  included  in  the  de- 
fendant company  were  often  closed  because  burlesque  attractions 
could  not  be  secured  on  account  of  the  lack  of  method  which  pre- 
vailed. To  meet  that  difficulty,  the  defendant  company  was  formed, 
its  .prime  purpose  and  intent  being  to  provide  its  theaters  constantly 
with  shows  and  at  the  same  time  to  enable  the  owners  of  the  bur- 
lesque shows  or  attractions  to  keep  their  companies  constantly  employ- 
ed after  they  had  started  upon  the  road,  and  so  without  incurring  the 
expense  of  traveling  a  long  distance  to  meet  and  keep  their  respective 
engagements. 

The  defendant  company  was  an  important  corporation.  When  or- 
ganized, it  was  authorized  to  issue  capital  stock  to  the  amount  of  $50,- 
000,  which  it  did,  and  such  stock  was  practically  all  taken  at  its  par 
value  by  the  owners  of  the  theaters  which  it  controlled.  Its  business 
from  the  outset  was  successful  and  profitable  because,  as  we  may  as- 
sume, of  the  plan  adppted  by  it  which  brought  it  and  the  owners  of 
the  theaters  which  it  represented  into  harmonious  relations  with  the 
owners  of  the  principal  burlesque  shows  or  attractions,  enabling  them 
to  give  such  shows  at  the  minimum  of  expense.  We  conclude  that  the 
purpose  and  object  of  the  defendants  in  the  premises  was  legal,  and 
that  they  had  a  perfect  legal  right  to  adopt  and  carry  out*  the  plan 
which  they  did  in  order  to  accomplish  such  purpose,  notwithstanding 
it  resulted  in  financial  loss  to. the  plaintiff's  company,  and  prevented 
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It  froni  procuring  suitable  attractions  for  the  Court  Street  Theater. 
The  evidence  does  not  support  the  conclusion  that  the  defendant  cor- 
poration was  organized  and  its  method  of  doing  business  adopted 
because  of  malice  which  it  entertained  toward  the  plaintiff  company 
or  toward  its  principal  owner,  and  there  is  no  evidence  frcwn  which 
it  can  be  fairly  concluded  that  the  chief  purpose  which  the  defendants 
had  in  view  was  to  ruin  and  destroy  the  business  of  the  plaintiff's 
company.  The  evidence  does  tend  to  show  that  ill  will  existed  between 
some  of  the  defendants  and  the  diief  stockholder  of  the  plaintiff  com- 
pany, and  it  is  undoubtedly  true  that  they  desired  to  eliminate  the 
competition  which  existed  because  of  the  ownership  and  operation  of 
the  Court  Street  Theater.  Such  ill  will  or  feeling  started  because  the 
owner  of  the  Court  Street  Theater  established  competing  burlesque 
theaters  in  the  cities  of  Washington  and  Baltimore.  It  being  the  de- 
fendants' notion  that  there  was  only  room  for  one  such  theater  in 
either  of  those  cities,  and  because  of  such  action  on  the  part  of  the 
owner  of  the  Court  Street  Theater,  the  defendants  Kernan  and  Rife 
opened  a  competing  burlesque  theater  in  the  city  of  Buffalo,  and  adopt- 
ed the  plan  to  which  attention  has  been  called,  which  was  acceded  to 
by  practically  all  the  owners  of  burlesque  attractions,  with  the  result 
that  the  Court  Street  Theater  practically  ceased  to  be  a  competitor. 
Concededly  the  defendants  or  either  of  them  had  a  right  to  open  a 
theater  which  would  be  a  competitor  of  the  Court  Street  Theater  in 
the  city  of  BuflFalo,  the  same  as  the  plaintiff  had  a  right  to  open  and 
establish  a  competing  theater  in  the  city  of  Washington  or  Baltimore. 
The  contention  of  the  plaintiff  is  that  the  defendants,  in  case  they 
brought  a  burlesque  attraction  to  the  city  of  Buffalo  and  played  it  in 
their  theater,  the  lyafayette,  were  compelled  to  permit  the  owner  of 
a  burlesque  show  so  playing  in  it  to  play  in  the  Court  Street  Theater, 
notwithstanding,  perchance,  the  defendants  had  expended  large  sums 
of  money  in  advertising  and  bring  the  burlesque  show  played  in  the 
Lafayette  Theater  to  the  attention  of  the  people  of  the  city  of  Buf- 
falo. We  consider  that  the  defendants  had  the  right  to  say  to  the 
owner  of  such  burlesque  show :  "If  we  incur  the  expense  of  booking 
your  attraction  for  the  Lafayette  Theater,  you  must  agree  not  to  play 
in  the  Court  Street  Theater" — ^and  that  the  defendants  had  the  right 
to  say,  "Your  time  must  be  at  our  disposal,  and  you  shall  not  be  per- 
mitted tq  make  or  enter  into  any  agreement  or  contract  which  will 
deprive  us  of  playing  any  of  your  attractions  in  any  of  the  theaters 
which  we  own  or  control,  and  at  such  time  as  we  may  desire."  May 
a  corporation,  not  dealing  in  public  necessities,  utilities,  or  food  prod- 
ucts, determine  that  it  will  not  employ  any  individual,  firm,  or  corpora- 
tion except  upon  condition  that  such  individual,  firm,  or  corporation 
will  agree  not  to  work  for  or  to  serve  its  competitors?  The  owners 
of  the  burlesque  shows  or  attractions  desired  to  secure  employment; 
desired  that  they  might  be  permitted  to  give  such  shows  in  the  theaters 
owned  or  controlled  by  the  defendant  which  comprise  the  principal 
theaters  in  the  middle  and  eastern  portions  of  the  United  States.  The. 
defendants  were  willing  to  give  to  the  owner  of  such  shows  employ- 
ment, but  only  upon  condition  that  they  would  not  serve  the  owners 
of  theaters  not  owned  or  controlled  by  them.    We  think  that  the  de- 
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f  cndants  in  insisting  upon  such  condition  were  strictly  within  their 
legal  rights,  and  so  notwithstanding  such  condition  imposed  resulted 
in  or  induced  19  or  20  of  the  owners  of  burlesque  shows  or  attractions 
to  violate  the  contract  entered  into  between  them  and  the  plaintiflE 
company,  and  resulted  in  practically  preventing  the  plaintiff  company 
from  obtaining  suitable  attractions  to  be  played  therein. 

In  the  case  of  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am.  Rep.  559,  it 
was  held  that  no  liability  was  incurred  by  C.  because  of  the  fact  that 
he  induced  B.  to  break  a  contract  entered  into  by  him  with  A.  for  the 
purchase  of  A.'s  real  property.    The  court  in  that  case  said: 

''But,  even  If  defendant  had  Induced  Patrick  not  to  perform  his  contract, 
that  alone  would  not  make  him  liable  to  the  plaintiflli  for  damages.  He  could 
advise  and  persuade  Patrick  not  to  convey  the  land  under  his  contract  with 
McEachron;  and  could,  by  offering  more,  induce  him  to  convey  to  himself, 
without  incurring  liability  to  McBachron,  so  long  as  he  was  guUty  of  no  fraud 
or  misrepresentation  affecting  McE)achron." 

^'  In  the  case  at  bar  it  is  not  pretended  that  the  defendant  company, 
or  its  directors,  agents,  or  representatives,  made  any  false  statement 
respecting  the  Court  Street  Theater  which  induced  the  burlesque  show 
companies  not  to  play  or  give  their  attractions  in  it  What  the  de- 
fendants did  was  open  and  above  board.  They  simply  said  to  the 
owners  of  burlesque  shows,  "If  you  play  or  show  in  the  Court  Street 
Theater,  you  cannot  play  in  the  theaters  owned,  leased,  or  controlled 
by  us" ;  and,  as  before  said,  we  conclude  that  in  adopting  that  plai. 
and  rule  and  in  enforcing  it  the  defendants  were  acting  within  their 
legal  rights.  The  purpose  and  object  of  the  adoption  and  enforcement 
of  such  rule  was  to  secure  financial  advantage  and  profit  to  the  de- 
fendants. It  was  for  the  purpose  of  enabling  it  to  make  provision  by 
which  its  theaters  should  at  all  times  during  the  theatrical  season  be 
occupied  with  suitable  burlesque  shows,  and,  as  before  suggested,  there 
is  no  basis  for  the  conclusion  or  finding  that  this  important  corpora- 
tion was  actuated  by  malice  as  against  the  owner  of  the  plaintiff's 
company  in  organizing  the  defendant  company  and  in  adopting  the 
rule  which  it  did.  Its  chief  purpose  and  object  was  to  conduct  its 
business  in  such  fashion  so  that  it  would  be  successful  and  yield  a 
profit  to  its  stockholders  and  a  reasonable  return  for  the  money  and 
property  which  they  had  invested  therein.  We,  however,  understand 
the  law  to  be  that,  if  the  means  employed  to  do  a  certain  act  are  legal 
and  lawful,  it  is  of  no  consequence  that  the  motive  which  induced 
such  act  was  malicious.  Park  &  Sons  Co.  v.  National  Druggists,  175 
N.  Y.  20,  67  N.  E.  136,  62  L.  R.  A.  632,  96  Am.  St.  Rep.  678;  Na- 
tional Protective  Ass'n  v.  Cumming,  170  N.  Y.  315,  63  N.  E.  369, 
68  ly.  R.  A.  136,  88  Am.  St.  Rep.  648 ;  Reynolds  v.  Plumbers'  Pro- 
tective Ass'n,  30  Misc.  Rep.  709,  63  N.  Y.  Supp.  303,  affirmed  63  App. 
Div.  650,  66  N.  Y.  Supp.  1142. 

It,  howiever,  is  suggested  that  the  defendant  company  and  its  di- 
rectors, Keman  and  Rife,  are  liable  to  the  plaintiff  m  this  action  be- 
cause they  conspired  to  bring  about  the  ruin  of  the  Court  Street  Thea- 
ter. The  only  conspiracy  existing,  if  any,  suggested  by  the  evidence, 
is  that  they  agreed  among  themselves  and  devised  wa)rs  and  means 
by  which  competitors  in  the  city  of  Buffalo  might  be  eliminated,  and 
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it  was  proposed  that  such  result  should  be  accomplished,  if  at  all,  only 
by  legal  means,  to  wit,  by  saying  to  the  owners  of  the  burlesque  shows 
whom  the  defendants  desired  to  employ,  "If  you  desire  to  secure  em- 
ployment with  us,  you  must  refrain  from  rendering  like  service  tc 
the  plaintiff  company  or  play  in  its  theater  in  the  city  of  Buffalo." 
If  the  defendants  only  did  in  the  premises  what  they  had  a  legal  right 
to  do,  then  no  cause  of  action  was  created  in  fayor  of  the  Court  Street 
Theater  Company.  National  Prot.  Ass'n  y.  Cununing,  supra;  Foster 
V.  Retail  Clerks,  39  Misc.  Rep.  48,  78  N.  Y.  Supp.  860;  Hutchins  y. 
Hutchins,  7  Hill,  104;  Wehle  y.  Conner,  83  N.  Y.  231;  Brackett  y. 
Griswdld,  112  N.  Y.  454,  20  N.  E.  376;  People  ex  rel.  Burnham  y. 
Flynn,  114  App.  Diy.  581,.  100  N.  Y.  Supp.  31.  The  acts  which  are 
complained  of  as  haying  been  done  by  the  defendant  company  were 
clearly  for  tl^e  financial  adyantage  of  the  members  of  such  corpora- 
tion, and  therefore  the  defendants  had  a  right  to  giye  force  and  effect 
to  such  plan  of  action,  notwithstanding  it  resulted  in  loss  and  damage 
to  the  Court  Street  Theater  Company.  A  man  may  do  or  perform 
such  legal  acts  as  will  result  in  adyantage  to  him,  and,  haying  done 
and  performed  them  with  that  end  in  yiew,  it  is  unimportant  that  he 
may  also  be  actuated  by  malice,  and  a  desire  to  injure  another.  Park 
&  Sons  Co.  y.  National  Druggists,  175  N.  Y.  20,  67  N.  E.  136,  62  L. 
R.  A.  632,  96  Am.  St.  Rep.  578. 

The  conclusion  is  reached  that  under  the  decisions  of  the  Court 
of  Appeals  and  of  the  other  courts  in  this  state  there  is  no  authority 
for  holding  upon  the  eyidence  in  this  case  that  the  defendant  com- 
pany or  its  directors,  either  or  any  of  them,  are  liable  to  the  Court 
Street  Theater  Company,  or  its  receiyer,  because  of  any  of  the  acts 
complained  of,  notwithstanding  such  action  on  their  part  resulted  in 
serious  damage  and  loss  to  the  plaintiff  company.  Haying  reached 
such  conclusion,  it  is  unnecessary  to  consider  the  other  questions  pre- 
sented by  this  appeal,  except  to  say  that  I  fully  agree  with  Brother 
SPRING  in  holding  that  in  any  eyent  the  damages  awarded  by  the 
jury  in  this  case  are  excessiye. 

The  judgment  and  order  appealed  from  should  be  reyersed  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  eyent. 

Judgment  and  order  reyersed  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  eyent.  All  concur,  SPRING,  J.,  in  a  separate 
opinion. 

SPRING,  J.  (concurring).  I  agree  with  my  associates  that  the 
judgment  in  this  case  should  be  reyersed,  but  do  not  assent  to  the 
grounds  upon  which  the  decision  is  to  be  based. 

The  Court  Street  Theater,  located  in  the  dty  of  Buffalo,  had 
been  in  operation  since  1895.  It  had  been  managed  by  one  Wege- 
farth,  and  the  stock  of  the  company  was  owned  by  him  and  his 
wife.  The  Wegefarths  also  carried  on  a  theater  in  Baltimore  and 
one  in  the  city  of  Washington.  In  September,  1901,  the  Wegefarths 
sold  all  their  stock  in  the  Court  Street  Theater  Corporation  to  Al- 
phonse  J.  Meyer.  There  were  booked  and  contracts  made  for  the 
season  of  1901-02  about  20  burlesque  companies  each  to  run  for 
one  week,  and  seyeral  for  a  return  trip  of  a  week  during  the  sea- 
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son.  The  Empire  Circuit  Company  was  engaged  in  booking  bur- 
lesque companies  for  eight  or  nine  theaters  which  were  upon  its 
list  and  also  for  some  others  not  within  its  wheel  or  circuit.  It 
was  an  important  combination  directly  or  indirectly  regulating  the 
burlesque  shows  in  many  cities.  Any  burlesque  company  was  large- 
ly curtailed  in  its  list  of  performances  unless  booked  to  some  extent 
by  the  circuit  company.  The  defendants  Keman  and  Rife  were 
directors  of  this  company,  and  were  prominent  in  the  management 
of  its  aflfairs.  Keman  owned  a  vaudeville  theater  in  Washington, 
one  in  Baltimore,  and  he  and  Rife  the  Lafayette  Theater,  .one  of 
like  class  in  the  city  of  Buffalo.  The  Wegefarth  Theaters  in  the 
first  two  cities  and  the  Court  Street  Theater  in  Buffalo  were  active 
competitors  of  the  three  named  under  the  management  of  Keman 
and  Rife.  In  the  fall  of  1901  the  defendants  induced  each  of  the 
companies  listed  for  exhibition  at  the  Court  Street  Theater  during 
the  ensuing  season  to  cancel  their  respective  contracts.  The  re- 
sult of  this  action  was  to  deprive  the  Court  Street  Theater  Company 
of  these  advertised  shows,  and  the  Empire  Circuit  Company  so 
extensively  controlled  the  companies  of  this  class  that  satisfactory 
substitutions  could  not  be  made,  and  the  business  was  conducted  at 
a  loss  and  a  receivership  soon  followed.  This  action  was  commenc- 
ed charging  the  defendants  with  conspiring  to  destroy  the  business 
of  the  Court  Street  Company,  and  that  the  cancellation  of  these 
contracts  was  wantonly  and  maliciously  accomplished  by  the  de- 
fendants with  the  unlawful  purpose  to  destroy  or  break  the  Court 
Street  Theater  Company. 

I  think  the  jury  were  justified  in  fJnding  that  the  charges  contain- 
ed in  the  complaint  were  sustained  by  the  evidence.  A  meeting  was 
held  in  Pittsburgh,  Pa.,  in  November,  1901,  consisting  chiefly  of  those 
operating  theaters  within  the  wheel  or  circuit  of  the  defendant  com- 
pany with  others  who  obtained  some  attractions  through  it.  Meyer 
attended  this  gathering,  and  learned  of  the  cancellation  of  the  con- 
tracts affecting  his  business.  He  remonstrated  with  Rife  and  Keman, 
who  were  present  representing  the  defendant  company,  and  was  ad- 
vised that  they  proposed  to  break  or  destroy  the  Court  Street  Theater 
Company,  and  that  there  would  be  no  burlesque  entertainments  for  it 
after  December  9th.  The  reason  assigned  for  this  position  was  that  the 
Wegefarths  had  opened  theaters  in  Baltimore  and  Washington.  Mey- 
er insisted  that  he  was  riot  responsible  for  Wegefarth's  conduct,  but 
the  excuse  was  not  accepted.  These  defendants  repeatedly  stated 
that  they  intended  to  destroy  the  Court  Street  Theater  Company, 
They  went  at  this  scheme  in  a  systematic  manner.  They  wrote  letters 
to  the  various  burlesque  companies  and  distributed  circulars  among  all 
those  likely  to  play  at  the  Court  Street  Theater  to  the  effect  that,  if 
these  companies  expected  to  be  booked  by  the  Circuit  Company,  they 
must  not  show  at  the  Court  Street  Theater.  This  threat  was  made  per- 
sistently, and  the  jury  was  justified  in  finding  that  the  companies  were 
coerced  into  breaking  these  contracts.  The  burlesque  shows  could  not 
withstand  the  demands  of  the  dominating  combination  in  the  vaude- 
ville theater  business.    For  instance,  the  burlesque  show  of  Rice  & 
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Barton  was  playing  in  Pittsburgh  when  the  November  meeting  called 
by  the  defendants  was  in  progress  in  that  city,  and  one  of  their  mana- 
gers was  summoned  before  the  meeting.  The  defendant  Rife,  as  he  tes- 
tified, "wanted  to  know  if  I  would  cancel  the  Court  Street  Theater  in 
Buflfalo,  and  I  told  him  I  thought  it  would  bring  on  litigation  and  so 
forth,  and  they  said,  *We  will  take  care  of  that.  Will  you  do  it?'  I 
said :  *I  will  have  to  do  what  you  gentlemen  say,  or  I  won't  have  no 
show/  "  The  Rice  &  Barton  Company  were  booked  with  the  Court 
Street  Theater  Company  for  the  week  of  February  10,  1901.  This 
company  was  not  provided  for  by  the  defendants  for  that  week.  It 
secured  its  own  places  of  entertainments,  and  it  was  not  on  the  Empire 
Circuit  until  the  following  season,  and  that  was  true  of  other  com- 
panies whose  contracts  were  canceled.  The  object  of  the  November 
meeting  was  not  to  arrange  for  the  pending  season.  The  companies 
had  booked  for  that  season  long  before.  The  plan  was  to  arrange  for 
the  season  of  1902-03.  The  companies  which  had  agreed  to  play  in 
the  Court  Street  Theater  for  1901-02,  and  whose  contracts  were  can- 
celed, made  engagements  with  other  theater  companies  not  under  the 
control  of  the  defendants.  Those  engagements  for  the  season  of  1901- 
02  were  not  canceled.  The  cancellation  was  limited  to  the  Court  Street 
Theater.  The  jury  may  have  found  that  the  termination  of  these  con- 
tracts was  not  for  the  purpose  of  enabling  the  defendants  .the  better 
to  carry  on  their  business.  The  booking  of  the  Lafayette  Company 
was  completed  in  August,  1901,  before  the  cancellation  of  any  of 
these  contracts  with  the  Court  Street  Company.  Of  the  20  companies 
under  contract  with  the  Court  Street  Theater  Company  only  5  played 
in  the  Lafayette  Theater  during  the  season.  Nor  were  these  burlesque 
attractions  forbidden  to  play  for  other  companies  outside  of  the  pale 
of  the  Circuit  Company.  The  prohibition  was  confined  to  the  Court 
Street  Theater  Company. 

Undoubtedly  the  Empire  Circuit  Company,  in  order  to  develop  its 
business,  had  the  right  to  insist  that  no  company  which  played  in  the 
competing  theater  would  be  included  in  its  list.  If  that  policy  result- 
ed to  the  injury  or  even  the  ruin  of  the  Court  Street  Theater  Company, 
no  cause  of  action  would  lie  against  the  defendants.  Legitimate  com- 
petition often  brings  disaster  to  one  or  both  of  the  rivals.  The  court 
in  his  charge  made  the  distinctipn  plain  to  the  jury.  He  distinctly  stat- 
ed that  no  recovery  could  be  had  unless  they  found  that  the  defendants 
wantonly,  unlawfully,  and  with  express  malice  to  the  Court  Street 
Theater  Company  induced  the  cancellation  of  these  contracts..  He 
said: 

''So  that  In  the  conclnslon  of  this  case  yon  have  theoe  particular  questions  to 
determine.  If  yon  believe  the  purpose  of  the  defendants  was  to  injure  the 
plaintiff  i9  his  bnsinees  without  any  design  or  intention  to  legitimately  advance 
their  own  interest,  then  it  is  actionable,  and  the  plaintiff  in  this  action  may 
recover.  If  you  believe  that  the  defendants  maliciously  procured  the  breach 
of  the  contracts  for  the  purpose  of  destroying  the  plaintiff's  business  and 
injuring  him,  then  the  plaintiff  is  entitled  to  recover.  If  you  believe  that  the 
defendants  wrongfully  procured  and  induced  the  parties  who  were  booked  at 
plaintifTs  theater  to  break  their  contracts  and  refuse  to  play  there,  then  the 
plaintiff  can  recover.  If  you  believe  that  the  arrangement  between  the  E^m- 
plre  Glrcnit  Company  and  the  Traveling  Managers'  Association  was  not  to. pro- 
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tect  themselves  against  legitimate  competitloii,  but  malidoos  interference  in- 
tended to  damage  the  plaintiff,  then  the  plaintiff  may  recover.  If  you  believe, 
however,  from  all  the  testimony  of  the  defendants  that  they  did  not  cause  or 
induce  the  Traveling  Managers'  Association  to  break  their  contracts  with  the 
Court  Street  Theater,  then  the  plaintiff  cannot  recover,  and  your  verdict  must 
be  one  of  no  cause  of  action." 

At  the  request  of  the  defendants'  counsel,  the  court  further  charged 
as  follows: 

"It  is  the  law  that  either  corporation  has  the  right  to  enjoy  the  fruits  and 
advantages  of  its  own  enterprise  and  credit,  and  it  has  no  right  to  be  protected 
against  competition,  but  has  the  right  to  be  free  from  malice  and  wanton  in- 
terference, disturbance,  and  annoyance.  If  disturbance  or  loss  comes  as  a 
result  of  competition  or  the  exercise  of  like  rights  by  others^  it  is  a  damage 
without  legal  remedy." 

It  must  be  kept  in  mind  that  the  action  is  conspiracy,  the  essence  of 
which  is  to  accomplish  an  unlawful  purpose  or  a  lawful  purpose  by 
wrongful  means.  The  element  of  fraud  is  an  ingredient  of  the  cause 
of  action.  We  must  assume,  therefore,  that  the  defendants,  for  the 
purpose  of  ruining  the  Court  Street  Theater  Company,  induced  the 
cancellation  of  these  agreements  by  threats  and  coercion.  In  view  of 
the  verdict,  they  were  not  engaged  in  lawful  competition.  They  were 
not  seeking  to  terminate  these  contracts  for  their  own  business  advan- 
tage. The  primary  purpose  was  the  extinction  of  the  Court  Street 
Theater  Company.  They  did  not  take  over  all  the  coinpanies  whose 
connection  with  the  Court  Street  Theater  they  required  to  be  severed. 
Not  until  after  the  full  life  of  the  contracts  had  expired  were  they  put 
on  the  list  of  the  appellant  company. 

The  leading  case  relied  upon  by  the  appellants  is  Ashley  v.  Dixon,  48 
N.  Y.  430,  8  Am.  Rep.  659.  One  Patrick  agreed  in  writing  to  sell  land 
to  one  McEachron.  McEachron  agreed  to  sell  to  the  defendant.  Sub- 
sequently the  defendant  offered  a  larger  price  to  Patrick,  who  was  in- 
duced thereby  not  to  perform  his  agreement  with  McEachron  and  con- 
vey to  the  defendant.  McEachron's  executors  sued  the  defendants, 
charging  conspiracy,  and  recovered.  The  court  held  that  the  judgment 
could  not  be  sustained  "because  there  was  not  sufficient  proof  of  such 
a  conspiraqr,  and  the  motion  to  nonsuit  the  plaintiffs  should  have  been 
granted.  There  was  no  evidence  which  would  warrant  the  jury  to  find 
that  Patrick  absented  himself  from  hgme,  or  refused  to  perform  his 
contract  with  McEachron,  at  the  instigation  of  the  defendant."  This 
statement  might  have  ended  all  discussion  for  nothing  else  was  neces- 
sary. The  court  added,  however,  that  merely  inducing  Patrick  to 
break  his  contract  would  not  make  the  defendant  liable  in  damages. 
Fraud  or  misrepresentation  must  be  shown.  There  was  an  entire  ab- 
sence of  proof  showing  any  fraudulent  misconduct.  Patrick  was  not 
threatened  or  coerced  into  selling  his  land  to  the  defendant.  He  re- 
■ceived.  a  better  price,  I  assume,  than  McEachron  agreed  to  pay,  and 
the  defendant  purchased  cheaper  than  he  was  under  contract  to  pay 
McEachron.  In  the  present  case  the  jury  have  found  on  evidence 
warranting  it  that  the  defendants  wrongfully  and  fraudulently  induced 
the  cancellation  of  the  contracts.  The  facts  in  the  two  cases  are  radi- 
cally different.    I  have  not  been  able  to  find  any  authority  for  the  prop- 
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osition  that  where  men  by  concerted  action  maliciously  destroy  the 
business  of  another  they  are  not  liable  in  damages  to  him.  Men  may 
combine  to  do  a  lawful  act.  They  may  possibly  enter  into  a  conspira- 
cy to  do  such  an  act,  and  its  consummation  may  not  be  attended  by  any 
legal  liability  in  damages  to  the  person  injured.  I  do  not,  however,  un- 
derstand that  they  may  form  a  conspiracy  with  the  avowed  purpose  of 
destroying  the  business  of  another,  and  carry  out  that  scheme,  and  es- 
cape liability  for  the  injuries  which  they  have  unlawfully  accomplished* 
As  I  view  it,  that  would  not  be  a  lawful  act.  If  the  combination  is  for 
an  innocent  purpose,  I  assume  it  cannot  be  diverted  from  its  legitimate 
channels  for  the  distinct  purposes  of  ruining  another's  business,  and 
be  immune  from  liability.  Competition  is  one  thing;  a  scheme  syste- 
matically developed  to  injure  one's  business  is  quite  another.  Free- 
dom of  contract  is  one  of  the  inviolable  rights  maintained  by  the  courts 
to  the  fullest  degree  compatible  with  public  policy.  Malicious  attempts 
leading  to  the  violation  of  contracts  to  the  injury  of  the  parties  to  it 
are  illegal,  and  will  not  be  tolerated.  Beattie  v.  Callaman,  82  App.  Div. 
7,  81  N.  Y.  Supp.  413 ;  Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297, 
37  L.  R.  A.  802,  57  Am.  St.  Rep.  496 ;  Jacobs  v.  Cohen,  183  N,  Y.  211, 
76  N.  E.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am.  St.  Rep.  730;  Rice  v. 
Manley,  66  N.  Y.  82,  23  Am.  Rep.  30.  It  is  not  claimed  that  the  Em- 
pire Circuit  Company  was  organized  for  the  purpose  of  destroying  the 
Court  Street  Theater  Company  as  a  rival  in  the  burlesque  show  busi- 
ness. It  was  organized  and  carried  on  generally  for  legitimate  pur- 
poses. The  claim  is  that  its  managers  did  maliciously  single  out  the 
Court  Street  Theater  Company  as  the  point  of  attack  in  order  to  de- 
stroy it.  No  such  warfare  was  carried  on  against  other  companies. 
Burlesque  companies  booking  with  the  Empire  Company  were  not  re- 
quired to  pass  by  the  other  theaters  not  on  the  list  of  that  company. 
The  ban  was  against  the  Court  Street  Theater  alone.  Mr.  Swope  tes- 
tified as  follows  on  this  subject : 

"I  did  not  play  the  engagement  at  the  Court  Street  Theater  that  my  contract 
called  for.  I  never  played  at  the  Court  Street  Theater  after  the  Pittsburg 
meeting.  Our  company  became  a  member  of  the  Bmplre  Circuit  wheel  for  the 
season  of  1902  and  1908,  and  played  In  that  wheel  under  the  Empire  Circuit 
bookings.  We  did  not  cancel  any  other  contracts  that  existed  with  any  other 
theaters  for  the  season  of  1901  and  1902.  That  Is  all  we  were  asked  to  can- 
cel.   The  others  were  carried  out,  I  think." 

Nor  was  it  necessary  to  make  this  complete  prohibition  to  secure 
business.  There  were  41  of  these  companies,  and  they  could  exhibit 
in  the  aggregate  over  1,600  weeks  in  a  year  if  each  company  was  limit- 
ed to  40  weeks.  At  most,  the  Empire  Circuit  Company  managed  10 
theaters  which  meant  400  weeks  of  entertainments  in  the  year,  and 
with  their  listing  companies  not  one-half  the  time  of  all  these  burles- 
que companies  could  be  taken  up.  It  is  also  to  be  observed  that,  when 
the  scheme  for  the  destruction  of  the  Court  Street  Theater  ripened  in- 
to a  systematic  conspiracy,  all  the  bookings  for  that  season  had  been 
made  by  both  of  these  companies;  and  yet  every  company  listed  by 
the  Court  Street  Company  was  coerced  into  canceling  its  engagement. 

The  finding  of  the  jury  here  is  that  the  purpose  of  these  defendants 
was  not  to  enhance  their  business,  but  deliberately  and  wantonly,  and 
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with  malicious  design  to  ruih  the  Court  Street  Theater.  I  think  the 
plaintiff  established  the  cause  of  action  alleged  in  the  complaint 

I  am,  however,  in  favor  of  a  new  trial,  as  it  seems  to  me  the  damages 
awarded  are  largely  disproportionate  to  the  injuries  sustained.  Mey- 
er paid  for  the  $44,000  of  par  value  stock  $12,600.  He  purchased  in 
September,  1901,  and  in  six  months  the  company  was  insolvent.  He 
did  not  own  the  theater  building,  simply  holding  it  by  lease.  There 
were  18  or  20  burlesque  companies  whose  engagements  with  the  Court 
Street  Theater  Company  may  have  been  canceled  at  the  instigation  of 
the  defendants.  The  verdict  was  for  $66,750,  and  it  is  not  probable, 
even  with  the  most  favorable  view  of  the  business,  that  it  could  have 
been  so  profitable  as  the  verdict  indicates. 

I  think  the  damages  are  grossly  excessive,  and  for  that  reason  I  vote 
for  a  new  trial. 


FARRELLY  ▼.  SKBLLY  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

1.  EXXCUTOBB  AND  ADMINIBTBATOBS  (|  513*)— CONGLtTSIVENlESS  OV  SUBBOOATE'S 

Deobbx. 

Code  civ.  Proc.  |  2742,  provides  that  a  Judicial  settlement  (tf  an  ac- 
count shall  be  conclusive  upon  the  parties,  and  section  2743  makes  a  de- 
cree directing  pasrment  of  a  debt  or  a  distributive  share  conclusive.  Plain- 
tiff having  recovered  a  Judgment  against  defendant  executrlz,  after  an  ac- 
counting, by  defendant  the  surrogate  ordered  the  Judgment  paid,  which 
was  not  done.  Plaintiff  claims  that  a  conveyance  by  defendant  to  an 
aunt  was  without  consideration,  and  that  defendant  used  the  proceeds  of 
a  sale  ostensibly  made  by  the  aunt  In  buying  another  tract;  title  being 
taken  In  a  cousin's  name.  Held^  that  the  surrogate's  decree  did  not  pre- 
clude a  suit  to  Impress  a  trust  on  the  last-mentioned  tract,  not  being  res 
Judicata  that  the  llrs.t  tract  was  actually  sold  to  defendant's  aunt,  though 
the  surrogate  found  that  defendant  distributed  part  of  the  proceeds  of 
the  first  sale  among  the  legatees  and  refused  to  find  that  the  proceeds  of 
the  sale  to  the  aunt  belonged  to  the  estate,  and  though  plaintiff's  petition 
In  the  Surrogate's  Court  alleged  Information  and  belief  that  the  first  tract 
was  sold  to  defendant's  aunt,  and  that  defendant  received  the  proceeds. 

lEd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec,  Dig. 
1513.*] 

2.  COUBTS  (I  IDS*")— SUBBOGATES— JCTBISDICnON. 

The  Surrogate's  Court  was  without  Jurisdiction  to  vacate  the  deed  to 
defendant's  aunt  and  Instruments  whereby  legatees  acknowledged  receipt 
of  part  of  proceeds. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  i  409;  Dec  Dig.  S 
19&*] 

3.  Tbusts  (§  361*)— Suit  to  Establish— Remedy  at  Law. 

Before  suing  to  Impress  a  trust  upon  land  claimed  by  a  Judgment  cred- 
itor of  an  estate  to  have  been  bought  with  estate  assets,  the  creditor  was 
bound  to  exhaust  its  remedy  at  law. 

[EM.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  556;  Dec  Dig.  | 
361.*] 

Ingraham,  J.,  dissenting. 
Appeal  from  Special  Term,  New  York  County. 

•For  othw  casM  set  same  topto  ft  |  vnnoMR  in  Dec.  ft  Am.  Digs.  1M7  to  daU,  ft  Rep'r  Indexes 
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Action  by  Stephen  Farrelly,  receiver,  against  Mary  Skelly  and  an- 
other. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Frederic  J.  Swift  (William  R.  Conklin,  on  the  brief),  for  appellant. 
Charles  C5.  Maas,  fpr  respondents. 

McLaughlin,  J.  The  plaintiff,  as  receiver  of  the  City  Trust, 
Safe  Deposit  &  Surety  Company  of  Philadelphia,  which  is  a  judgment 
creditor  of  the  defendant  Mary  A.  Skelly,  as  executrix  of  the  estate 
of  Patrick  Lamey,  deceased,  brought  this  action  to  impress  a  trust 
upon  certain  real  property  situate  in  the  city  of  New  York,  known  as 
No.  216  East  Forty-Ninth  street.  The  complaint  alleges  the  recovery 
of  a  judgment  by  the  surety  company  which  is  wholly  unpaid,  and 
that  the  property  in  question  was  purchased  by  the  defendant  Skelly 
as  executrix  of  the  estate  of  Patrick  Lamey,  deceased,  with  funds  of 
the  estate;  title  to  such  real  estate  being  fraudulently  taken  in  the 
name  of  the  defendant  Finnegan.  The  judgment  demanded  is  that 
a  trust  be  impressed  upon  such  property  in  favor  of  the  plaintiff,  and 
that  the  same  be  sold  and  the  proceeds  derived  therefrom  be  applied, 
so  far  as  necessary,  to  the  satisfaction  of  the  judgment.  The  answers 
put  in  issue  the  material  allegations  of  the  complaint.  At  the  trial 
the  complaint  was  dismissed  upon  the  merits,  and  the  plaintiff  appeals. 

From  the  facts  developed  at  the  trial  it  appears  that  on  the  27th  of 
January,  1897,  Patrick  Larney  gave  to  the  surety  company  his  bond, 
by  which  he  agreed  to  save  it  harmless  from  any  loss  which  it  might 
sustain  by  reason  of  having  issued  its  bond  for  $8,279  to  the  comp- 
troller of  the  city  of  New  York,  on  behalf  of  one  Patrick  Costello, 
to  discharge  a  mechanic's  lien  in  favor  of  the  Glen  Cove  Granite  Com- 
pany. Patrick  Lamey  died  in  May,  1897,  leaving  a  will  by  which 
he  gave  all  his  property  to  his  widow  for  life,  remainder  in  equal 
shares  to  his  seven  children,  naming  two  of  them,  John  P.  Larney  and 
the  defendant  Mary  A.  Skelly,  as  executor  and  executrix.  The  will 
was  admitted  to  probate,  and  letters  testamentary  issued  to  the  ex- 
ecutor and  executrix  named  therein.  The  widow  died  in  July,  1898, 
and  John  P.  Lamey  died  intestate  some  time  thereafter,  and  the  de- 
fendant Skelly  was  appointed  his  administratrix.  The  estate  of 
Patrick  Lamey  consisted  solely  of  certain  real  property  in  the  city  of 
New  York,  known  as  Nos.  326-327  East  Thirty-Eighth  street,  and 
on  the  6th  of  June,  1901,  by  a  deed  of  conveyance  recorded  the  fol- 
lowing August,  the  defendant  Skelly,  as  sole  surviving  executrix, 
under  a  power  of  sale  contained  in  the  will,  transferred  this  property 
to  her  aunt,  the  defendant  Devlin. 

In  the  meantime  the  Glen  Cove  Granite  Company  had  brought  an 
action  in  the  Supreme  Court  of  the  state  of  New  York  to  foreclose 
its  lien,  which  resulted  in  a  judgment  against  Patrick  Costello;  the 
complaint  being  dismissed  as  to  the  surety  company.  In  February, 
1901,  however,  the  granite  company  commenced  an  action  against  the 
surety  cbmpany  on  its  bond  in  the  United  States  Circuit  Court  for  the 
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Eastern  District  of  Pennsylvania.  When  this  action  was  commenced, 
the  surety  company  notified  the  defendant  Skelly  of  that  fact,  and 
she  at  once  consulted  an  attorney,  one  Anderson,  who  notified  the 
attorney  for  the  surety  -company  that  he  had  been  retained  by  her 
in  the  subject-matter  of  the  litigation.  This  action  resulted  on  the 
15th  of  May,  1901,  in  a  judgment  against  the  surety  company  for 
$6,532.63,  and  it  immediately  notified  Anderson  of  the  recovery  of 
the  same.  During  the  course  of  the  trial  it  was  in  eflfect  admitted 
that  the  letter  books  of  the  firm  of  attorneys  of  which  Anderson  was 
a  member  would  show  that  a  letter  was  written  to  the  defendant 
Skelly  on  May  20,  1901,  and  that  the  registers  of  the  firm,  containing 
a  record  of  the  proceedings  in  the  granite  company  action,  would 
show  that  the  defendant  Skelly  called  at  their  office  the  following  day. 
The  contents  of  the  letter  and  the  entries  in  the  register  do  not  other- 
wise appear,  but  the  inference  to  be  drawn  from  the  admission  is  ir- 
resistible to  the  effect  that  the  defendant  Skelly  knew  of  the  recovery 
of  the  judgment  gainst  the  surety  company  when  she  transferred  the 
property  referred  to  to  Mrs.  Devlin  on  the  6th  of  June,  1901.  It  fur- 
ther appears  that  on  the  27th  of  June  of  the  same  year,  she,  by  the  same 
firm  of  attorneys,  presented  a  petition  to  the  court  to  be  allowed  to 
intervene  in  the  action  brought  by  the  granite  company  in  this  state, 
asking  that  the  judgment  against  Costello  be  vacated  and  she  be  given 
leave  to  defend  or  appeal. 

An  appeal  was  taken  from  the  judgment  obtained  in  the  Circuit 
Court  of  the  United  States,  which  was  ultimately,  in  1903,  affirmed 
by  the  Circuit  Court  of  Appeals.  The  surety  company  then  paid  the 
judgment  and  served  a  formal  proof  of  claim  upon  the  defendant 
Skelly,  as  executrix,  for  the  amount  paid,  which  she  rejected,  and  it 
thereafter  commenced  an  action  against  her  in  the  Supreme  Court  of 
this  state.  The  result  of  this  action  was  a  judgment  in  its  favor  for 
$9,202.39,  with  costs  against  her  personally.  The  surety  company 
then  filed  a  petition  in  the  Surrogate's  Court  asking  that  she,  as  ex- 
ecutrix, be  compelled  to  account  and  pay  its  claim,  and  in  the  petition 
alleged,  on  information  and  belief,  that  she  had  received,  as  executrix, 
the  proceeds  of  the  sale  of  the  Thirty-Eighth  street  property  to  the 
defendant  Devlin.  She  accordingly  filed  an  account,  charging  herself 
with  $18,000,  received  from  the  sale,  and  crediting  herself  with  pay- 
ments to  Mrs.  Devlin  of  $6,000  ($1,000  for  funeral  expenses,  and 
$5,000  on  a  promissory  note  of  the  testator),  and  of  $2,000  to  each 
of  the  six  surviving  children  of  the  testator,  who  were  legatees  under 
his  will,  and  that  such  payments  exhausted  all  of  the  assets  which 
she  had  received.  The  surety  company  objected  to  the  account  on 
the  ground  that  no  vouchers  were  presented  for  any  of  the  pa)nments, 
and  that  they  were  illegal  and  improper,  inasmuch  as  they  were  made 
after  notice  of  its  claim. 

The  issue  raised  by  the  objections  to  the  account  was  sent  to  a  ref- 
eree to  take  proof  and  report,  and  he  found  that  on  June  7,  1901,  the 
executrix  had  distributed  $12,000  as  claimed  by  her,  which  payments 
were  tmlawful,  and  that  her  account  should  be  surcharged  with  this 
sum.  He  also  disallowed  the  payment  of  $1,000  for  funeral  expenses, 
and  surcharged  her  account  with  that  amount.    He  charged  tiie  ex- 
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ecutrix  with  $18,000  as  proceeds  derived  from  the  sale  of  the  Thirty- 
Eighth  street  property,  together  with  interest  on  $13,000,  from  the 
6th  of  June,  1901,  and  credited  her  with  the  payment  of  $5,000  on  the 
note  alJove  mentioned,  which  left  in  her  hands  something  like  $16,000, 
out  of  which  should  be  paid  to  the  surety  company  $9,202.39,  with 
interest  from  December  14,  1903.  His  report  in  February,  1905,  was 
confirmed  by  a  decree  of  the  Surrogate's  Court,  which  settled  the  ac- 
count as  found,  and  directed  the  defendant  Skelly  to  pay  to  the  surety 
company  $9,561.28,  the  amount  of  its  claim  with  interest,  and,  in  ad- 
dition, $412.30,  costs,  and  to  distribute  the  balance  among  the  six 
children  of  the  testator,  the  legatees  under  his  will,  in  equal  payments 
of  $911  each,  which  sums  they  were  found  to  have  received  in  full. 
Mrs.  Skelly  failed  and  neglected  to  comply  with  the  decree  by  making 
the  pajrment  therein  directed,  and  she  was  subsequently  imprisoned 
for  several  months  for  failing  to  do  so.  Execution  was  also  issued  out 
of  the  Surrogate's  Court  on  the  decree,  which  was  returned  wholly 
unsatisfied. 

This  action  was  then  commenced;  the  complaint  alleging  that  the 
transfer  of  the  Thirty-Eighth  street  property  to  Mrs.  Devlin  was  with- 
out consideration,  and  for  the  puipose  of  hindering,  delaying,  and  de- 
frauding creditors,  that  the  property  was  not  actually  sold  until  July, 
1902,  when  it  was  conveyed  to  Elizabeth  M.  Anderson,  and  that  the 
proceeds  derived  from  this  sale,  some  $17,500,  were  received  by  Mrs, 
Skelly  and  used  by  her  in  purchasing  the  Forty-Ninth  street  property, 
and  title  being  taken  in  the  name  of  the  defendant  Finnegan,  her  cous- 
in.   It  is  upon  this  property  that  the  trust  is  sought  to  be  impressed. 

It  appeared :  That  Mrs.  Skelly  had  a  bank  account  which  was  kept  in 
the  name  of  Skelly  &  Lamey,  but  which  was  in  fact  her  personal  ac- 
count, that  when  Mrs.  Anderson  purchased  the  Thirty-Eighth  street 
property  in  1902 — ostensibly  from  Mrs.  Devlin,  the  holder  of  the  rec- 
ord title — her  agent  paid  a  deposit  of  $1,000,  less  his  commission  of 
$177.50,  in  cash,  and  the  day  following  Mrs.  Skelly  deposited  in  her 
bank  account  the  sum  of  $822.50  in  cash.  The  agent  was  unable  to 
state  whether  he  paid  the  money  to  Mrs.  Devlin  or  to  Mrs.  Skelly. 
When  the  title  was  closed  and  the  deed  of  conveyance  delivered,  the 
balance  of  the  purchase  price  was  paid  by  two  checks  aggregating  $16,- 
755.87,  and  these  checks  were  deposited  the  next  day  by  Mrs.  Skelly  in 
the  same  account.  The  following  September  Mrs.  Skelly  signed  the 
contract  for  the  purchase  of  the  Forty-Ninth  street  house  as  purchaser. 
Subsequently  an  adjournment  for  closing  the  title  was  had  at  her  re- 
quest, and  it  is  conceded  that  the  purchase  price  of  this  property  was 
paid  by  her  checks  drawn  upon  this  same  account,  being  wholly,  or  in 
part  at  least,  the  identical  money  received  from  the  sale  of  the  Thirty- 
Eighth  street  premises,  and  that  the  defendant  Finnegan,  in,  whose 
name  the  title  was  taken,  advanced  no  part  of  the  consideration.  Aft- 
er the  conveyance  of  the  Thirty-Eighth  street  house  to  Mrs.  Devlin, 
in  1901,  Mrs.  Skelly  and  other  members  of  her  family  continued  to 
reside  therein  tmtil  the  purchase  of  the  Forty-Ninth  street  house,  to 
which  place  they  then  moved,  and  where  they  still*  reside.  Mrs.  Dev- 
lin and  Miss  Finnegan,  her  niece  who  lived  with  her,  also  moved  into 


Digitized  by 


Google 


526  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct, 

the  Forty-Ninth  street  house  when  it  was  purchased,  but  they  have 
since  removed  therefrom. 

The  foregoing  facts  were  uncontradicted,  and  the  trial  court,  upon 
the  oral  testimony  of  interested  parties — not  only  uncorroborated,  but 
contradicted  as  to  the  material  portions— held  that  fraud  had  not  been 
established,  and  the  conveyance  to  Mrs.  Devlin  was  a  real  and  bona 
fide  transaction.  Such  finding,  if  permitted  to  stand,  upon  the  facts 
set  out  in  the  record,  would  be  a  travesty  on  justice. 

But  it  is  claimed  by  the  respondents  that  the  decree  of  the  Surro- 
gate's Court  prevents  a  recovery,  inasmuch  as  it  is  res  ad  judicata  that 
the  Thirty-Eighth  street  property  was  in  fact  sold  to  Mrs.  Devlin,  and 
that  she  paid  $12,000  in  cash  therefor  which  is  a  bar  to  the  mainte- 
nance of  this  action.  It  is  not  res  ad  judicata,  and  I  am  unable  to  see 
any  validity  in  the  claim  thus  made.  The  Code  of  Civil  Procedure  pro- 
vides that  a  judicial  settlement  of  the  account  of  an  executor  or  admin- 
istrator is  conclusive  upon  the  parties :  (1)  That  the  items  allowed  for 
moneys  paid  out  are  correct;  (2)  that  the  party  has  been  charged  with 
all  interest  for  moneys  received  for  which  he  is  accountable;  (3)  that 
the  money  charged  as  collected  is  all  that  was  collectible  on  the  debt 
stated ;  and  (4)  that  the  increase  and  decrease  in  the  value  of  the  prop- 
erty have  been  correctly  stated.  A  decree  of  the  Surrogate's  Court  set- 
tling the  accounts  of  an  executor  or  administrator  is  conclusive  as  to 
these  facts.  Section  2742.  A  decree  directing  the  payment  of  a  debt 
or  a  distributive  share  is  also  conclusive.  Section  2743.  But  none  of 
these  items  is  attacked  or  questioned  in  any  way  by  the  present  action. 
The  plaintiff  does  not  seek  to  charge  the  executrix  with  having  receiv- 
ed any  greater  amount  from  the  sale  of  the  Thirty-Eighth  street  prop- 
erty than  that  with  which  the  decree  charged  her,  and  which  she  ad- 
mitted she  had  received.  Neither  is  any  question  made  as  to  the 
amount  decreed  to  be  paid. 

For  this  reason  the  authority  called  to  our  attention  (Mutual  Life 
Ins.  Co.  V.  Schwaner,  36  Hun,  373,  afiirmed  on  opinion  below,  101  N, 
Y.  681)  has  no  application.  There  an  executor  caused  real  property 
belonging  to  the  estate  which  he  represented  to  be  appraised  and  its 
sale  directed  by  an  order  of  the  Surrogate's  Court  at  not  less  than  its 
appraised  value.  Under  a  power  of  sale  contained  in  the  will,  the  exe- 
cutor sold  the  property  to  a  third  person,  the  real  purchaser  being  the 
executor  himself  and  his  partner,  for  the  sum  fixed  by  the  order.  He 
charged  himself  in  the  account  subsequently  filed  in  the  Surrogate's 
Court  with  the  amount  thus  received,  and  his  accounts  were  finally 
and  judicially  settled.  The  property  was  subsequently  sold  under  fore- 
closure and  a  surplus  realized,  which  the  persons  interested  in  the  es- 
tate claimed  belonged  to  them,  to  the  exclusion  of  the  executor  and  his 
partner.  It  was  held  that  these  persons  were  represented  in  the  Sur- 
rogate's Court  at  the  time  the  decree  was  entered,  that  they  were 
bound  by  it,  and  could  not  claim  any  further  share. 

This  case  was  followed  in  Rhodes  v.  Caswell,  41  App.  Div.  229,  58 
N.  Y.  Supp.  470,  where  property  was  sold  by  the  executors  to  the  wife 
of  one  of  them.  In  their  accounts  the  executors  charged  themselves 
with  the  purchase  price,  which  the  surrogate  found  to  be  the  full  fair 
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value  of  the  property.  Their  accounts  were  settled  by  a  decree  duly 
entered,  and  the  shares  paid  to  the  distributees  as  directed  by  the  de- 
cree. It  was  held,  Mr.  Justice  CuUen  writing  the  opinion,  that,  assum- 
ing the  sale  to  have  been  avoidable  in  the  first  instance,  the  wife  of  the 
executor  could  convey  good  title,  since  the  parties  interested  in  the  es- 
tate were  precluded  by  the  decree  and  the  acceptance  of  their  shares 
thereunder  from  thereafter  questioning  the  validity  of  the  sale. 

But  in  the  case  before  us  the  appellant  does  not  question  the  title  to 
the  property,  nor  does  he  claim  that  the  executrix  has  not  been  charg- 
ed with  its  full  value,  or  that  he  is  entitled  to  receive  any  larger  amount 
than  is  fixed  by  the  decree.  He  admits  that  the  property  has  been 
sold,  and  asserts  only  that  the  executrix  received  the  proceeds,  not  up- 
on the  sale  to  Mrs.  Devlin,  which  he  asserts  was  without  consideration, 
but  on  the  sale  in  form  only  by  the  latter  to  Mrs.  Anderson.  It  is  true 
that  the  sale  to  Mrs.  Devlin  is  thus  indirectly  attacked,  but  the  referee 
found  as  a  fact  only  that  on' June  6,  1901,  the  executrix  "transferred 
the  title  to  the  property  325-327  East  Thirty-Eighth  street.  New  York 
City,  to  Catherine  Devlin,  her  aunt,"  and  the  surrogate  held  that  the  ex- 
ecutrix was  chargeable  with  $18,000,  proceeds  of  this  sale.  Neither  of 
these  findings  is  inconsistent  with  the  claim  made  by  the  plaintiff.  It 
is  true  the  referee  did  find  that  the  executrix  distributed  $12,000  of  the 
proceeds  of  the  sale  among  the  legatees,  and  refused  to  find  that  the 
money  received  when  the  property  was  sold  to  Mrs.  Anderson  belong- 
ed to  the  Lamey  estate ;  but  these  findings  are  not  a  bar  to  the  main- 
tenance of  the  action.  There  were  before  the  referee  the  deed  to  Mrs. 
Devlin,  the  verified  account  of  the  executrix  wherein  she  charged  her- 
self with  having  received  $18,000  as  proceeds  of  the  sale,  and  instru- 
ments under  seal  and  duly  acknowledged,  by  which  each  of  the  six  leg- 
atees admitted  the  receipt  of  $2,000.  The  only  way  in  which  the 
plaintiflf  could  attack  these  instruments  was  in  the  manner  here  sought, 
by  an  action  in  equity.  The  deed  and  receipts  could  not  be  set  aside, 
inasmuch  as  the  Surrogate's  Court  had  no  power  to  adjudicate  upon 
that  subject.  Matter  of  Thompson,  184  N.  Y,  36,  76  N.  E.  870 ;  Mat- 
ter of  Randall,  152  N.  Y.  508,  46  N.  E.  945;  Matter  of  Bunting,  98 
App.  Div.  122,  90  N.  Y.  Supp.  786. 

In  Matter  of  Randall,  supra,  certain  distributees  assigned  their 
shares  in  an  estate  to  the  administrator,  and  upon  his  accounting 
claimed  that  the  assignments  had  been  induced  by  fraud  and  were  void. 
The  surrogate,  in  directing  the  distribution  of  the  estate,  disregarded 
the  assignments,  and  this  was  held  error.  After  an  exhaustive  discus- 
sion of  the  authorities,  Judge  Vann,  who  wrote  the  opinion,  said: 

"When  therefore,  upon  an  accounting  in  the  Surrogate's  Oourt,  the  same 
dlstributiye  share  Is  claimed  by  two  persons,  one  by  original  title,  and  the  oth- 
er by  an  assignment  apparently  valid,  resort  must  be  had  to  a  court  of  equity 
to  settle  the  dispute,  for  the  surrogate  is  without  power  to  determine  the 
question." 

.  In  Fulton  v.  Whitney,  66  N.  Y.  648,  a  testator  bequeathed  to  his  ex- 
ecutors a  fund  in  trust  to  pay  debts  not  otherwise  provided  for  and  to 
pay  certain  legacies.  He  left  certain  real  estate  worth  $10,000,  which 
was  sold  under  foreclosure  and  bid  in  by  the  executors  and  their  part- 
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ner  for  $5,000.  The  sale  left  a  deficiency  of  some  $6,500,  which  was 
paid  by  the  executors  out  of  the  trust  fund  as  a  debt  not  provided  for, 
and  the  fund  thereby  became  insufficient  to  pay  the  legacies,  to  all  of 
which  the  plaintiff  had  become  entitled.  The  Surrogate's  Court,  in  a 
final  decree,  allowed  this  payment  from  the  trust  fund,  and  directed 
the  balance  to  be  turned  over  to  the  plaintiflF,  whd  had  been  a  party  to 
the  proceedings  and  had  contested  that  item.  It  was  held  that  the 
plaintiff  was  not  precluded  by  the  decree  from  bringing  an  action  to 
impress  a  trust  upon  the  property  purchased  by  the  executors. 

In  Sweeney  v.  Warren,  127  N.  Y.  426,  28  N.  E.  413,  24  Am.  St. 
Rep.  468,  an  executor  under  a  power  of  sale  conveyed  certain  real 
property  to  the  testator's  widow  for  $500.  Upon  his  accounting,  to 
which  the  plaintiffs  were  cited,  the  $600  and  a  further  sum  received 
from  the  sale  of  real  estate  were  treated  as  personal  property,  and  the 
whole  paid  to  the  widow ;  the  testator  having  left  no  descendants,  and 
the  whole  estate  being  less  than  $2,000.  The  plaintiffs,  as  heirs  of  the 
testator,  thereafter  brought  an  action  of  ejectment  to  recover  the  land 
sold  to  the  widow,  on  the  ground  that  the  power  of  sale  had  been  im- 
properly exercised.  It  was  held  they  were  not  estopped  from  main- 
taining the  action  by  the  decree  in  the  Surrogate's  Court. 

From  these  authorities  it  necessarily  follows  that,  if  the  allegations 
of  the  complaint  be  true,  then  the  only  way  in  which  the  plaintiff  could 
enforce  his  rights  is  by  an  action  in  equity  to  impress  a  trust  upon  the 
property  into  which  the  proceeds  derived  from  the  sale  of  the  proper- 
ty owned  by  the  testator  at  the  time  of  his  death  have  been  put,  and 
the  decree  in  the  Surrogate's  Court  in  no  way  prevents  the  mainte- 
nance of  such  action.  The  decree  does  not  estop  him  from  maintain- 
ing the  action.  That  is  not  a  payment.  It  does  not  discharge  the  ex- 
ecutrix or  relieve  the  fund  distributable.  The  decree  gave  to  the  plain- 
tiff a  remedy  against  the  executrix  personally  for  its  proportion  of  the 
fund  found  to  be  in  her  hands,  but  this  remedy  did  not  in  the  least  im- 
pair the  reipedy  against  the  fund  itself.  Nothing  short  of  payment  or 
some  act  of  the  plaintiff  to  the  prejudice  of  the  executrix  or  other  per- 
sons interested  in  the  estate  could  free  the  fund  from  the  former's 
claim.  Before  an  action  could  be  maintained  in  equity,  it  was  neces- 
sary that  the  surety  company  should  do  precisely  what  it  did ;  that  is, 
exhaust  its  remedy  at  law.  A  judgment  was  obtained  against  the  ex- 
ecutrix, and  before  execution  could  be  issued  thereon  it  was  necessary 
that  an  accounting  be  had  in  the  Surrogate's  Court  It  is  true,  in  the 
petition  asking  for  an  accounting,  the  company  alleged  on  information 
and  belief  that  the  Thirty-Eighth  street  property  was  sold  to  Mrs.  Dev- 
lin, and  that  the  executrix  received  the  proceeds  of  the  sale;  but,  up- 
on the  reference,  it  requested  a  finding  that  the  transfer  was  without 
consideration,  and  it  can  fairly  be  inferred  that  at  the  time  the  petition 
was  filed  it  had  no  knowledge  of  the  fraud  alleged.  Whether  it  did 
or  not,  this  allegation  in  the  petition  did  not  operate  as  an  estoppel,  or 
prevent  the  plaintiff  from  following  the  fund  into  the  property  into 
which  it  had  been  put.  The  admitted  facts  make  out  a  strong  prima 
facie  case  of  fraud,  which  is  controverted  only  by  the  oral  testimony 
of  the  defendants,  which  in  many  respects  is  very  unsatisfactory,  and 
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especially  so  when  considered  in  connection  with  the  further  fact  that 
every  piece  of  documentary  evidence  which  might  have  supported  them 
seems  to  have  been  destroyed  by  them. 

I  am  of  the  opinion  that  justice  demands  a  new  trial. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

CLARKE,  HOUGHTON,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  This  is  a  creditor's  action  by  the 
plaintiff,  as  the  receiver  in  bankruptcy  of  a  creditor  of  one  Patrick 
Lamey,  deceased.  No  judgment  upon  the  claim  was  ever  obtained 
aigginst  either  Lamey  or  the  defendant  as  his  personal  representative. 
The  complaint  alleges  that  on  the  25th  of  May,  1897,  Patrick  Lamey 
died  leaving  a  last  will  and  testament,  by  which  he  devised  and  be- 
queathed all  his  property,  real  and  personal,  to  his  wife  during  her 
life,  and  upon  the  decease  of  his  wife  to  his  children  equally,  share  and 
share  alike,  with  a  power  of  sale  to  his  executors  and  appointing  the 
defendant  Mary  A.  Skelly  executrix  and  his  son  John  P.  Larney  ex- 
ecutor. At  the  time  of  his  death  it  does  not  appear  that  the  testator 
had  any  debts  except  the  contingent  liability  upon  the  bond  to  the  trust 
company  of  whom  the  plaintiff  is  receiver.  Upon  the  death  of  the  tes- 
tator this  real  property  passed  to  his  wife  for  life,  with  a  remainder 
over  to  the  defendants  in  fee.  Their  title  became  absolute  on  the  pro- 
bate of  the  will,  subject  only  to  a  proceeding  under  title  5  of  chapter 
18  of  the  Code  of  Civil  Procedure  to  dispose  of  such  real  property  for 
the  payment  of  his  debts.  This  will  was  duly  admitted  to  probate,  and 
letters  testamentary  were  issued  by  the  surrogate  of  the  city  of  New 
York  on  June  27, 1897. 

By  section  2749  of  the  Code  of  Civil  Procedure  it  is  provided  that 
real  property  of  which  a  decedent  dies  seised  may  be  disposed  of  for  the 
payment  of  his  debts  and  funeral. expenses  as  prescribed  in  that  title. 
Section  2760  provides  that,  at  any  time  within  three  years  after  letters 
were  first  duly  granted  within  this  state  upon  the  estate  of  the  dece- 
dent, an  executor  or  administrator  or  a  person  holding  a  judgment  lien 
upon  the  decedent's  real  estate  at  the  time  of  his  death,  or  any  other 
creditor  of  the  decedent  except  the  holder  of  a  mortgage,  which  is  a-  lien 
upon  the  decedent's  real  property,  may  present  to  the  Surrogate's 
Court  from  which  letters  were  issued  a  written  petition  duly  verified 
praying  for  a  decree  directing  the  disposition  of  the  decedent's  real 
property.  ^  Section  1251  extends  the  time  to  commence  the  proceeding 
during  which  an  action  is  pending  in  a  court  of  record  between  a  cred- 
itor and  the  administrator  or  executor  of  the  estate  if  the  creditor  has, 
before  the  expiration  of  the  time  so  limited,  filed  in  the  clerk's  office 
in  the  county  where  the  real  property  is  situated  a  notice  of  the  pen- 
dency of  the  action.  After  providing  for  the  contents  of  the  petition, 
the  issuance  of  citation,  and  the  proof  necessary  for  a  decree,  section 
2757  provides  that,  if  it  shall  appear  to  the  satisfaction  of  the  surro- 
gate that 'the  personal  estate  of  the  decedent  is  insufficient  for  the  pay- 
ment of  his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
115N.T.8.— d4 
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cree  eirtpow'eririg  the  executor  or  administrator  to  mortgage,  lease,  or 
sell  the  whole  or  such  part  of  the  real  estate  or  interest  of  the  dece- 
dent in  real  property  as  the  surrogate  shall  deem  necessary  for  the  pay- 
ment thereof. 

By  this  title  of  the  Code  of  Civil  Procedure  a  proceeding  is  provided 
for  the  application  of  a  decedent's  real  property  when  necessary  to  pay 
his  debts,  and  this  is  the  only  provision  with  which  I  am  acquainted 
under  which  a  court  has  power  to  compel  the  application  of  a  deceas- 
ed debtor's  real  property  to  the  payment  of  his  debts.  The  will  of  the 
testator  gave  no  power  to  his  executors  to  sell  his  real  property  for  the 
payment  of  his  debts  and  contained  no  direction  in  relation  to  his  in- 
debtedness. It  disposed  absolutely  of  his  real  property,  and  upon  his 
death  the  title  to  such  real  property  vested  absolutely  in  his  devisees, 
subject  only  to  the  power  of  the  Surrogate's  Court  to  decree  a  sale 
thereof  upon  a  proper  proceeding  being  commenced  by  a  creditor  un- 
der these  provisions  of  the  Code  of  Civil  Procedure  within  a  time  there 
limited,  namely,  three  years  from  the  issuance  of  letters  testamentary. 
The  power  of  sale  contained  in  the  will  was  evidently  given  for  the 
purpose  of  distribution;  but  no  trust  was  created,  the  executors- had 
no  title  to  the  real  property,  no  power  to  sell  it  to  pay  the  testator's 
debts,  and  the  proceeds  of  the  sale  after  the  execution  of  the  power  be- 
came in  the  hands  of  the  executors  a  substitute  for  the  real  estate,  and 
the  devisees  were  actually  entitled  to  such  proceeds,  subject,  of  course, 
to  the  power  of  a  creditor  to  have  such  proceeds  applied  to  the  pay- 
ment of  the  testator's  debts  under  the  provisions  of  the  Code  of  Civil 
Procedure  to  which  I  have  referred. 

The  complainant  also  alleges :  That  on  January  27,  1897,  the  testa- 
tor executed  and  delivered  to  the  City  Trust,  Safe  Deposit  &  Surety 
Company  of  Philadelphia  a  certain  bond  of  indemnity,  whereby  he 
agreed  ih  save  the  trust  company  hahnless  from  any  loss  or  damage  it 
might  suffer  by  reason  of  its  having  issued  its  bond  on  behalf  of  Pat- 
rick Costello  to  discharge  a  lien  filed  by  the  Glen  Cove  Granite  Com- 
pany; that  thereafter  the  Glen  Cove  Granite  Company  brought  an  ac- 
tion against  Costello  and  the  trust  company  to  foreclose  the  lien  cover- 
ed by  the  aforesaid  bond,  and  on  May  10,  1900,  nearly  three  years  aft- 
er the  death  of  the  testator,  judgment  was  entered  in  favor  of  the  Glen 
Cove  Granite  Company  against  Costello;  that  on  February  21,  1901, 
the  Glen  Cove  Granite  Company  brought  an  action  against  the  trust 
company;  that  on  March  27,  1901,  the  trust  company  served  notice  on 
the  defendant  Skelly,  as  executrix  of  Patrick  Lamey,  deceased,  and 
called  upon  the  estate  of  Patrick  Larney  to  furnish  any  defense  it 
might  have  to  resist  the  pending  suit;  that  on  May  15,  1901,  judgment 
was  recovered  in  favor  of  the  Glen  Cove  Granite  Company  against  the 
trust  company  of  which  the  executrix  of  Patrick  Larney,  deceased,  re- 
ceived notice  on  May  18,  1901 ;  that  subsequently  and  on  January  8, 
1903,  final  judgment  was  entered  against  the  trust  company,  which 
amount  was  paid  by  the  trust  company  to  the  Glen  Cove  Granite  Com- 
pany on  June  16,  1903;  that  on  June  6,  1901,  Skelly,  as  surviving  ex- 
ecutrix of  the  estate  of  Patrick  Larney,  transferred  the  real  estate  of 
which  the  testator  died  seised  to  one  Catherine  Devlin,  but  that  such 
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sale  was  not  an  actual  sale,  but  was  a  conveyance  for  a  nominal  con- 
sideration; that  subsequently  Catherine  Devlin  sold  the  property  to 
one  Anderson  for  $17,500  and  turned  over  the  proceeds  of  the  sale  to 
the  defendant  Skelly;  that  subsequently  the  proceeds  of  the  sale  were 
used  by  the  said  defendant  Skelly  in  purchasing  premises  in  the  city 
of  New  York  known  as  216  East  Forty-Ninth  street,  but  the  said  Skel- 
ly, with  intent  to  cheat  and  defraud  the  existing  and  subsequent  credi- 
tors of  the  testator,  took  the  record  title  in  the  name  of  the  defend- 
ant Finnegan.  And  the  judgment  demanded  is  that  the  conveyance  of 
the  premises  be  declared,  held,  and  adjudged  to  be  taken  for  the  bene- 
fit and  use  of  the  defendant  Skelly  as  surviving  executrix  of  the  es- 
tate of  Patrick  Larney,  deceased,  that  the  same  were  taken  and  held  by 
the  defendant  Finnegan  in  fraud  of  the  right  of  the  plaintiff  as  a  cred- 
itor, and  that  the  said  premises  be  sold,  and  the  plaintiff  be  paid  the 
amount  of  its  judgment  thereon,  with  costs. 

The  plaintiff  or  his  predecessor,  the  trust  company,  could,  during 
the  three  years  succeeding  the  issuance  of  letters  testamentary  to  the 
executrix,  have  commenced  an  action  against  the  estate  to  recover  the 
amount  of  this  indebtedness,  and  could  have  filed  a  lis  pendens  affect- 
ing this  property  which  would  have  extended  the  time  within  which  a 
creditor  would  have  taken  proceedings  to  have  the  real  estate  of  the 
testator*  applied  to  the  payment  of  his  debts.  It  omitted,  however,  to 
take  such  a  proceeding  and  omitted  to  apply  within  three  years  for  the 
sale  of  the  property. 

In  Russell  v.  Russell,  36  N.  Y.  582,  93  Am.  Dec.  540,  the  testator 
left  certain  real  property,  giving  all  his  estate  to  his  wife  during  her 
life,  with  remainder  to  his  children,  and  appointed  executors  giving  a 
power  to  sell  the  real  and  personal  property.  This  will  was  admitted 
to  probate,  and  subsequently  the  executors  executed  the  power  of  sale 
for  a  consideration  named  in  the  deed  of  $3,000.  The  life  tenant  died 
in  April,  1865,  and  in  April,  1857,  an  action  was  commenced  by  the 
plaintiff,  one  of  the  heirs  and  devisees  of  the  testator,  to  set  aside  this 
deed  and  the  subsequent  conveyances.  The  complaint  was  dismissed  at 
Special  Term,  and  the  plaintiff  appealed  to  the  Court  of  Appeals. 
That  court  held :  That  the  execution  of  this  power  of  sale  was  for  the 
interest  of  the  residuary  legatees;  that  the  real  estate  was  not  liable 
for  the  debts  of  the  testator,  except  upon  the  presentation  of  a  petition 
to  the  surrogate  alleging  the  insufficiency  of.  the  personal  estate  and 
asking  the  application  of  the  real  estate  to  that  purpose;  that  the  duty 
of  the  payment  of  debts  belonged  to  the  executor,  and  the  real  estate 
could  not  be  applied  to  that  purpose  except  upon  certain  proceedings 
being  taken  which  were  not  taken  in  the  present  case. 

In  Slocum  v.  English,  62  N.  Y.  494,  it  was  held  that  a  proceeding 
for  the  sale  of  a  testator's  real  property,  commenced  more  than  three 
years  after  the  granting  of  letters,  was  absolutely  void,  and  that  the 
statute  commenced  to  run  from  the  date  of  the  original  granting  of  let- 
ters of  administration. 

In  Stilwell  v.  Swarthout,  81  N.  Y.  109,  it  was  held  that  an  action 
(jQuld  not  be  maintained  to  r^ach  a  fund  in  the  hands  of  an  administra- 
tor which  has  resulted  from  a  sale  of  the  decedent's  real  property.    In 
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that  case  certain  mortgages  upon  the  property  were  foreclosed,  the 
property  was  sold,  and  the  fund  remaining  after  the  payment  of  mort- 
gages was  paid  over  to  representatives  named  and  constitutes  the  sub- 
ject of  controversy  in  the  action.  It  was  held  that,  in  view  of  a  failure 
to  comply  with  the  statute  in  relation  to  the  sale  of  the  decedent's  real 
property  to  reach  such  proceeds,  proceedings  must  be  commenced  be- 
fore the  surrogate,  and  that  such  funds,  not  being  proper  funds  for 
distribution  by  the  surrogate,  could  not  be  reached  by  an  action  in 
equity.    The  court  there  said: 

'*The  plaintiffs'  counsel  insists  that  it  (the  fund)  must  be  treated  as  sarplns 
moneys  arising  upon  a  foreclomire  sale,  and  regarded  as  equitable  assets  in 
the  hands  of  the  administratrix  and  administrator,  and  thus  bec(»ne  a  trust 
fund  for  the  benefit  of  Swarthout's  creditors.  There  are  dlfflculties  in  enfor- 
cing this  rule  in  the  case  at  bar.  The  money  represented  real  estate,  and  be- 
longed to  the  heirs  at  law,  subject  to  the  widow's  right  of  dower.  The  fund 
was  not  held  by  the  administratrix  and  administrator  in  that  capacity,  but 
as  trustees  for  the  owners.  It  belonged  to  the  latter,  and  the  owners  alone  are 
answerable  for  its  proper  disposition  and  appropriation.  Althou^  the  ad- 
ministrators are  parties,  the  action  is  really  against  the  heirs,  to  compel 
them  to  pay  the  plaintiff's  debt  from  the  surplus  realized  upon  the  foreclosure 
sale  of  the  real  estate.  They  can  only  be  made  liable  in  the  manner  prescribed 
by  statute,  and  unless  it  be  made  to  appear  that  the  deceased  left  no  personal 
assets  within  this  state  to  be  administered  upon,  out  of  which  the  debt  can  be 
collected,  or  that  the  personal  assets  have  been  disposed  of  and  appropriated 
toward  the  payment  of  the  demand.  •  •  *  The  failure  thus  to  seek  redress 
according  to  the  statute  precludes  the  plaintiffil  from  enforcing  their  claim 
against  the  heirs  at  law  in  this  action^  and,  as  we  have  seen,  the  administratrix 
and  administrator,  as  such,  cannot  be  held  liable,  as  the  fund  is  not  under 
their  control  as  representatives  of  the  estate." 

In  Selover  v.  Coe,  63  N.  Y.  438,  it  was  held  that  heirs  at  law  or  next 
of  kin  of  a  deceased  person  could  only  be  made  liable  upon  his  con- 
tracts or  for  his  debts  in  the  cases  and  in  the  manner  prescribed  by 
statute.  That  was  an  action  brought  against  the  defendant,  as  one  of 
the  heirs  at  law  and  next  of  kin  of  a  deceased  debtor,  to  recover  the 
shares  of  real  and  personal  estate  received  by  him  to  be  applied  upon 
an  alleged  claim  of  the  plaintiff  against  the  estate.  It  was  held  that 
the  action  could  only  be  maintained  in  accordance  with  the  statutory 
regulations  which  established  a  legal  liability  under  the  circumstances 
presented,  and  that  there  was  no  rule  of  common  law  which  furnished 
a  precedent  for  such  a  case. 

In  Matter  of  Gantert,  136  N.  Y.  106,  32  N.  E.  661,  the  testator, 
owing  unsecured  debts  to  the  amount  of  $30,000  with  personal  prop- 
erty of  $1,000,  and  real  estate  valued  at  upwards  of  $73,000,  died  leav* 
ing  a  will  giving  all  his  property,  real  and  personal,  to  his  executors  up- 
on certain  specified  trusts  for  the  benefit  of  his  wife  and  minor  children, 
and  giving  his  executors  a  power  of  sale.  The  petitioner,  a  general 
creditor,  brought  this  proceeding  for  the  sale  of  the  testator's  real  es- 
tate. It  was  held  that  the  proceeding  could  be  maintained  as  the  pow- 
er of  sale  for  pa)rment  of  debts  could  not  be  implied,  and  a  general 
power  of  sale  was  not  sufficient  to  compel  a  sale  for  the  purpose  of 
paying  debts;  that  to  justify  such  a  proceeding  the  debts  must  be 
made  a  charge  upon  the  real  estate.  See,  also,  Clift  v.  Moses^  116  N. 
Y.  144,  22  N.  E.  393. 
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I  think  therefore :  That  upon  the  death  of  the  testator  this  land  de- 
scended absolutely  to  his  widow  and  children ;  that  the  power  of  sale 
was  for  the  purpose  of  the  division  of  his  real  estate ;  that  the  real  es- 
tate left  by  the  testator  could  only  be  made  applicable  to  the  pa)mient 
of  his  debts  by  a  proceeding  under  the  provisions  of  the  Code  of  Civil 
Procedure'  before  cited ;  that,  no  such  proceeding  having  been  com- 
menced within  three  years  from  the  issuance  of  letters,  the  plaintiflf 
lost  his  right  to  have  the  testator's  real  estate  applied  to  the  payment 
of  his  debts ;  that  the  exercise  of  the  power  of  sale  by  the  executrix 
vested  in  her  the  consideration  that  she  received  therefor  as  the  prop- 
erty of  the  remaindermen,  and  amount  on  her  hands  as  such  was  not 
applicable  to  the  pa)rment  of  the  testator's  debts ;  that  the  only  remedy 
that  the  plaintiflf  has  is  an  action  at  law  against  the  devisees  to  recover 
the  property  of  the  testator  which  they  had  received,  and  that  there- 
fore this  action  cannot  be  maintained. 

There  are  other  questions  in  this  case  which  would  I  think  require 
an  aflSrmance  of  the  judgment,  but,  as  I  think  the  action  cannot  be 
maintained,  it  is  not  necessary  to  discuss  them. 

For  this  reason  I  think  the  judgment  should  be  aflfirmed,  with  costs. 


BARR  V.  SOFRANSKI  et  al. 

(Supreme  Court,  Appellate  Diyislon,  First  Department    March  5»  1909.) 

L  Fbaud  (§  50*)— Necessity  fob  Pboof. 

Fraud  must  be  proved,  and  cannot  be  presumed  merely  from  suspicious 
drcumstances,  and,  when  a  judgment  is  based  on  a  finding  of  fraud,  there 
must  be  evidence  of  fraud  justifying  the  finding. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {{  46,  47;  Dec  Dig.  { 
50.*] 

2.  Witnesses  (S  321*)— Cbedibujtt— Impeachment.' 

Facts  testified  to  by  a  witness  must  be  deemed  established  against  the 
party  calling  him. 

[Ed.  Note.--For  other  cases,  see  Witnesses,  Cent  Dig.  {  1094 :  Dec.  Dig. 
§  221M 

3.  Bankruptcy  (§  303*)— Action  by  Tbxtstbs— Evidenoe—Sutficienoy. 

Evidence  held  insufilcient  to  show  that  a  mortgage  by  a  bankrupt  was 
transferred  to  hinder,  delay,  or  defraud  the  mortgagee's  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  803.*] 
4  Bankbuptcy  (§  303*)— Action  by  Tbusteb— Evidence— Admissibility. 

In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  an  assignment  of 
a  mortgage  by  the  bankrupt  to  his  wife  and  by  her  to  her  brother  as  hav- 
ing been  made  to  defraud  creditors,  it  was  error  to  admit  in  evidence 
letters  written  by  the  bankrupt's  attorn^  offering  to  compromise  with  the 
creditors,  and  his  testimony  as  to  what  he  thought  of  the  bankrupt's  prop- 
erty, whether  he  considered  a  certain  offer  of  compromise  fair,  etc.,  and 
plaintiff  could  not  show  the  pleadings,  etc.,  in  a  Judgmoit  creditor's  ac- 
tion against  the  bankrupt's  wife,  brought  over  a  year  after  the  assign- 
ment nor  the  original  schedules  in  bankruptcy  signed  and  sworn  to  by  the 
bankrupt  more  than  a  year  after  the  assignment 

[Ed.  Note.~For  other  cases,  see  Bankruptcy,  Dec  Dig.  {  303.*] 

Houghton,  J.,  dissenting* 

*For  othtr  cases  m«  same  topic  A  i  mitmbbb  in  Dee.  A  Am.  Dlgi.  1907  to  date.  A  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  William  T.  Barr,  Newman  Sofranski's  trustee  in  bank- 
ruptcy, against  Eva  Sofranski  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Edward  W.  S.  Johnson,  for  appellant  Eva  Sofranski. 
Edward  Kaufmann,  for  appellant  Max  Solomon. 
A.  Delos  Kneel  and,  for  respondent. 

INGRAHAM,  J.  This  is  an  appeal  from  a  judgment  adjudging 
that  the  assignment  of  a  bond  and  mortgage  by  Newman  Sofranski, 
the  bankrupt,  to  Eva  Sofranski,  his  wife,  and  an  assignment  by  Eva 
Sofranski  to  the  defendant  Solomon,  is  void  and  fraudulent  as  against 
the  bankrupt's  creditors.  The  court  found  that  in  August,  1905,  New- 
man Sofranski  owned  certain  real  property  in  the  city  of  New  York 
described  in  the  complaint;  that  he  sold  this  property,  and  on  the 
15th  day  of  August,  1905,  he  received  from  the  purchaser  $20»000.in 
cash  and  a  bond  and  mortgage  for  $26,500,  payable  to  the  bankrupt, 
and  which  mortgage  was  duly  recorded;  that  the  defendant  Eva 
Sofranski  was  entitled  to  an  inchoate  right  of  dower  in  the  premises, 
and  joined  with  her  husband  in  the  deed  conveying  the  property,  and 
subsequently,  on  the  22d  day  of  January,  1906,  the  bankrupt  assigned 
the  bond  and  mortgage  to  his  wife,  Eva  Sofranski,  without  any  or 
adequate  consideration,  which  assignment  was  recorded  in  the  office 
of  the  register  of  the  city  and  county  of  New  York;  that  thousands 
of  dollars  were  owing  to  certain  creditors  of  Newman  Sofranski  on 
the  22d  day  of  January,  1906,  of  which  the  defendant  Eva  Sofranski 
had  knowledge,  and  that  the  assignment  of  the  mortgage  left  Newman 
Sofranski  insolvent ;  that  there  was  no  agreement  in  writing  or  other- 
wise between  the  said  Newman  Sofranski  and  Eva  Sofranski  entered 
into  at  or  prior  to  the  sale  of  the  property  whereby  Newman  Sofranski 
agreed  to  give  Eva  Sofranski  the  said  bond  and  mortgage  in  considera- 
tion of  her  executing  the  deed  conveying  the  said  premises,  and  the 
said  Eva  Sofranski  executed  the  deed  of  her  own  free  will,  without 
any  promise  of  any  consideration  whatsoever,  and  that  a  certain  letter 
purporting  to  have  been  dated  the  11th  day  of  August  introduced  in 
evidence  by  the  defendant  on  the  trial  of  the  action  was  and  is  an  after- 
thought and  a  fabrication;  that  on  the  16th  day  of  February,  1907, 
the  said  Eva  Sofranski  attempted  to  assign  the  said  mortgage  to  the 
defendant  Solomon  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  said  Newman  Sofranski,  and  the  said 
defendant  Solomon  took  such  assignment  with  knowledge  of  the  fraud, 
and  with  a  like  intent  and  purpose  to  defraud  the  creditors  of  the  said 
Newman  Sofranski. 

To  prove  the  allegations  of  the  complaint  upon  which  the  action  was 
based,  the  plaintiff  called  as  witnesses  the  parties  to  this  transaction. 
Newman  Sofranski,  the  bankrupt,  testified  on  his  direct  examination 
that  on  the  22d  day  of  January,  1906,  he  was  entirely  solvent;  that 
there  was  $11,700  due  him  from  his  brother  as  money  loaned  and 
$6,000  in  an  unliquidated  claim  against  Steinthal  &  Co. ;   that  he  be- 
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came  embarrassed  on  March  3,  1906,  when  a  petition  in  bankruptcy 
was  filed  against  his  brother;  that  he  spoke  to  his  brother,  who  said 
that  he  could  still  go  on  and  continue  and  could  pay  the  witness  back 
some  of  the  money  that  he  owed ;  that  subsequently,  when  his  brother 
was  adjudicated  a  bankrupt  and  there  was  no  chance  of  getting  any 
of  the  money  that  his  brother  owed  him,  he  found  that  he  could  not 
continue  his  business.  He  further  testified  that  in  August,  1905,  he 
owned  this  property  in  question  subject  to  a  mortgage  of  $82,000; 
that  he  sold  the  property  for  $122,500  and  received  $20,000  cash  and 
a  mortgage  for  $26,500,  paying  off  a  lien  of  $3,250  out  of  the  money 
that  he  received ;  that  the  mortgage  for  $26,500  was  given  to  the  de- 
fendant in  August;  that,  when  he  received  this  offer  of  $122,500  for 
the  property,  his  wife  strongly  objected  to  selling  it,  saying  that  be- 
fore she  would  consent. to  a  sale  of  the  property,  or  to  sign  her  name, 
she  wanted  to  be  protected  in  some  way,  to  which  the  witness  said. 
"The  only  protection  I  can  give  is  that  I  get  $20,000  in  cash,  and  I 
will  pay  you  back  the  second  mortgage  which* I  take,"  sma  with  that 
she  said  she  was  satisfied ;  that  this  was  the  first  transaction  that  the 
witness  had  ever  had  in  real  estate,  and  did  not  know  that  he  had  to 
have  an  assignment  to  transfer  the  mortgage,  but  at  the  same  time  he 
gave  her  a  paper  which  entitled  her  to  the  mortgage,  and  which  was 
subsequently  introduced  in  evidence ;  that  the  defendant  said  she  would 
not  sign  the  deed  unless  the  witness  gave  her  the  mortgage.  He  tes- 
tified on  cross-examination  that  on  the  11th  day  of  August,  1905, 
he  had  no  indebtedness  of  any  kind  whatever,  and  that  on  the  22d 
of  January,  1906,  the  only  indebtedness  he  had  that  had  not  been  paid 
was  the  indebtedness  that  was  on  his  schedules  in  bankruptcy.  On  re- 
direct examination  by  the  plaintiff,  the  witness  testified  that  the  deed 
of  the  property  was  executed  in  the  country,  and  that  at  the  time  the 
defendant  refused  to  execute  the  deed,  unless  the  plaintiff  would  give 
her  a  paper  that  the  mortgage  belonged  to  her,  and  at  that  time  the 
witness  gave  her  the  paper  which  was  produced.  This  paper  was  as 
follows : 

"New  York,  August  11,  1905. 
"I,  Newman  Sofranski,  agree  with  my  wife  Eva  Sofranskl  that  if  she  signs 
the  deed  on  property  64  and  C6  Rutger  street.  New  York,  I  will  give  her  the 
2nd  aitg.  of  $26,500  which  I  take  back.  [Signed]    Newman  Sofranski.*' 

The  defendant  took  this  paper  at  the  time  and  retained  it. 

The  plaintiff  then  called  the  defendant  Eva  Sofranski,  who  testified 
on  her  direct  examination  that  her  husband  had  been  receiving  offers 
for  the  purchase  of  this  property  for  some  time  before  it  was  sold; 
that  she  was  not  anxious  to  sell  the  property ;  that  in  May,  1905,  when 
an  offer  for  the  property  was  made,  she  stated  that  she  was  not  going 
to  consent  to  the  sale  of  the  house;  then,  when  the  final  offer  that 
was  accepted  was  made,  her  husband  said  that  was  the  best  offer  he 
could  ever  get  for  the  property ;  that  she  went  to  the  country  early  in 
July,  and  her  husband  came  there  and  talked  over  the  selling  of  the 
property ;  that  he  then  said  that  he  was  to  get  $20,000  in  cash,  and 
was  to  have  a  mortgage  for  $26,500 ;  that  finally  she  made  a  proposi- 
tion to  her  husband  that  she  would  sign  it  if  he  would  give  her  the 
$26,500  mortgage,  and  to  that  her  husband  agreed ;  that  before  she 
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signed  this  deed  her  husband  gave  her  the  paper,  dated  August  11, 
1905 ;  that  she  had  no  recollection  of  giving  it  back  to  him  and  his 
taking  it  back  to  New  York ;  that  she  had  the  paper  at  that  time  in 
her  possession ;  that  she  signed  the  deed  in  the  country,  and  that  she 
always  thought  that  this  mortgage  was  her  property;  that  in  Janu- 
ary, 1906,  there  was  a  proposition  made  to  her  to  sell  this  mortgage, 
and  it  was  then  a  lawyer  was  consulted,  and  she  was  told  to  sell  it; 
that  she  had  to  have  an  assignment  of  it,  and  in  consequence  of  that 
advice  the  assignment  of  January  22,  1906,  was  prepared  and  execut- 
ed; that  subsequently,  in  February,  1907,  she  sold  the  mortgage  to 
her  brother  for  $16,000;  that  there  was  at  that  time  due  on  the 
mortgage  $20,000,  as  she  had  received  from  the  mortgagor  three  pay- 
ments on  account  before  she  sold  the  mortgage  to  her  brother;  that 
her  brother  kept  $10,000  of  that  money  on  deposit  until  it  was  deter- 
mined that  she  could  assign  it ;  that  she  never  knew  that  she  did  not 
have  a  good  title  to  the  mortgage  until  her  attorney  told  her  that  the 
paper  was  not  enough  for  her  to  make  a  contract  to  sdl  the  mortgage 
on.  Max  Solomon,  assignee  of  the  mortgage,  was  also  called  as  a 
witness  by  the  plaintiff.  He  testified  that  he  first  learned  that  Newman 
Sofranski  was  in  financial  difficulties  after  the  first  petition  in  bank- 
ruptcy was  filed  against  him ;  that  he  first  knew  about  this  mortgage 
when  he  purchased  it  from  his  codefendant  in  1907.  There  was 
then  introduced  in  evidence  the  check  from  this  witness  to  Eva 
Sofranski  for  $16,000,  dated  February  16,  1907,  and  a  check  dated 
February  19,  1907,  from  Eva  Sofranski  to  the  witness  for  $10,000 
which  he  testified  that  he  had  taken  to  hold  for  her. 

The  plaintiff  then  called  the  lawyer  who  prepared  this  assignment  of 
January  22,  1906.  He  testified  that  in  the  months  of  January,  Febru- 
ary, and  March,  1906,  he  was  the  attorney  for  Newman  Sofranski,  the 
bankrupt;  that  he  first  met  the  defendant  Eva  Sofranski  about  that 
time  that  he  drew  the  as5ignment  of  this  mortgage;  that  he  saw  her 
once  before  he  drew  the  assignment;  that  he  had  discussed  the  assign- 
ment of  the  mortgage  with  Newman  Sofranski  before,  and  that  he  had 
said  that  his  wife  wanted  to  sell  the  mortgage,  and  he  brought  to  the 
witness  the  bond  and  mortgage  and  this  paper  of  August  11th;  that 
he  told  him  that  the  defendant  could  not  sell  the  mortgage  without  a 
formal  assignment ;  that  a  day  or  two  after  he  went  to  see  the  defend- 
ant, explained  to  her  what  was  required,  and  that  he  prepared  the  as- 
signment which  was  executed  by  Sofranski;  that  in  the  fall  before 
Sofranski  had  told  the  witness  that  he  had  sold  the  house  and  given 
this  mortgage  to  his  wife,  and  that,  in  consequence  of  his  advice,  So- 
franski signed  the  assignment  of  the  mortgage,  and  the  witness  had  it 
recorded.    These  facts  are  all  proved  by  witnesses  called  by  plaintiff. 

On  behalf  of  the  defendant,  Samuel  Tischman,  the  mortgagor,  was 
called,  and  testified  that  the  mortgage  was  an  installment  mortgage  by 
which  he  was  to  pay  $2,100  and  interest  every  six  months;  that  in 
September,  1905,  he  was  informed  by  Newman  Sofranski  that  his  wife 
held  the  mortgage  and  directed  to  make  the  payments  of  interest  and 
installments  to  her ;  and  that,  in  pursuance  of  that  instruction,  he  had 
always  paid  the  interest  and  installments  as  they  became  due  to  her; 
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that  Sofransld  said,  "Mr.  Tischman,  this  mortgage  has  been  assigned 
to  Mrs.  Sofranski  and  you  will  have  to  make  payments  to  Mrs.  So- 
fransld/' and  there  was  no  testimony  to  contradict  that  evidence. 
Here  were  facts  proved  by  witnesses  called  by  plaintiff  which  tended 
to  show  that  the  mortage  was  actually  transferred  to  the  defendant  as 
a  condition  for  her  joining  with  the  bankrupt  in  a  conveyance  of  the 
property  which  released  her  right  of  dower;  that  at  that  time  the 
bankrupt  had  no  indebtedness,  had  received  $20,000  in  cash  from  the 
sale  of  the  property,  and  was  entirely  solvent.  The  effect  to  be  given 
to  adverse  witnesses  called  by  a  plaintiff  to  establish  his  calise  of  action 
is  stated  in  Hankinson  v.  Vantine,  162  N.  Y.  20,  46  N.  E.  292.  It  is 
there  said: 

"We  think  the  evidence  of  the  appellant  to  the  effect  that  she  never  knew 
or  heard  of  any  alteration  made  except  the  raising  of  the  ceiling  must  be  re- 
garded as  sufficient  to  establish  that  fact.  The  plaintiff  cannot  claim  that  the 
referee  had  a  right  to  disregard  her  evidence  upon  the  ground  that  she  was 
an  interested  party  because  he  called  her  as  a  witness  and  proved  these  facts 
by  her,  thereby  assuring  her  credibility  as  a  witness  upon  that  subject.  While 
he  mi^t  have  shown  the  facts  to  be  different,  he  could  not  impeach  or  deny 
her  credibUlty.  Under  these  circumstances,  we  think  these  facts  must  be  re- 
garded as  established,  that  the  learned  referee  erred  in  refusing  to  find  them 
upon  the  appellant's  request,  and  in  finding  that  the  appellant  consented  to 
the  alterations  made.*' 

The  plaintiff  having  proved  these  facts  by  witnesses  whom  he  called 
for  that  purpose,  he  then  introduced  in  evidence  depositions  made  by 
the  bankrupt  and  his  wife  and  by  Solomon  to  whom  the  mortgage  had 
been  assigned,  which  in  some  minor  details  were  inconsistent  with  the 
testimony  that  had  been  given  by  the  witnesses  called  by  the  plaintiff, 
but  which  insisted  that  the  mortgage  was  transferred  in  pursuance  of 
this  agreement  made  at  the  time  of  the  sale  of  the  property,  and,  up- 
on this  testimony,  the  court  found  in  opposition  to  all  the  evidence  that 
the  wife  executed  the  deed  voluntarily  and  without  any  such  agree- 
ment; that  the  instrument  of  August  11th  was  an  afterthought,  and 
was  not  executed  at  the  time  it  was  dated,  and  that  the  transfer  of  the 
mortgage  on  the  22d  day  of  January  was  made  with  intent  to  hinder, 
delay  and  defraud  the  bankrupt's  creditors.  I  think  these  findings 
were  all  without  evidence  to  support  them,  based  entirely  upon  sus- 
pidcHi  that  the  testimony  of  the  witnesses  produced  by  the  plaintiff 
was  not  true,  and  therefore  he  was  entitled  without  evidence  to  find  to 
the  contrary.  It  is  a  fundamental  principle  that  fraud  must  be  proved 
and  not  assumed,  and,  when  a  judgment  is  based  upon  a  finding  of 
fraud,  to  sustain  the  judgment,  there  must  be  evidence  of  fraud  which 
justifies  the  finding.  Now,  from  the  evidence  it  is  established  that  in 
August,  when  this  property  was  sold,  the  defendant  had  the  right  to  in- 
sist upon  any  terms  that  she  pleased  as  a  condition  for  her  joining 
with  her  husband  in  the  execution  of  a  deed  of  the  property  which  re- 
leased her  right  of  dower.  At  that  time  there  is  no  question  but  that 
the  husband  was  solvent.  He  had  received  $20,000  for  the  property  in 
cash  and  was  then  out  of  debt.  He  contemplated  going  into  business, 
but,  so  far  as  appears,  it  was  not  a  speculative  business  which  he  an- 
ticipated would  result  in  disaster,  and  there  was  nothing  to  prevent 
his  acceding  to  the  demand  of  his  wife  in  transferring  to  her  this  mort- 
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gage  as  a  condition  of  her  joining  with  him  in  conveyance  of  the  prop- 
erty. However  suspicious  the  circumstances  may  seem,  bare  suspicion 
without  evidence  to  support  it  is  never  sufficient  to  sustain  a  finding  of 
fraud.  On  the  22d  day  of  January,  1906,  when  the  formal  assignment 
of  the  mortgage  was  executed,  the  defendant  was  not  then  insolvent  if 
his  brother  could  respond  to  the  indebtedness  which  the  witnesses  call- 
ed for  the  plaintiff  testified  actually  existed.  It  subsequently  appeared 
that  the  brother  was  insolvent,  but  there  is  no  evidence  to  show  that 
at  that  time  Sofranski  had  reason  to  suppose  that  his  brother  was  in- 
'solvent,  or  would  be  unable  to  make  the  necessary  payments  to  him  to 
enable  him  to  discharge  his  indebtedness  so  that  he  could  go  on  with 
his  business.  If  we  are  to  follow  the  rule  stated  in  Hankinson  v.  Van- 
tine,  supra,  and  the  facts  proved  by  the  witnesses  called  by  the  plaintiff 
must  be  regarded  as  established,  then  the  court  certainly  erred  in  find- 
ing to  the  contrary,  without  direct  evidence  to  show  that  the  facts 
were  different  from  those  testified  to  by  the  witnesses  which  he  called. 
I  think,  therefore,  the  findings  of  fact  by  the  learned  trial  court  that 
this  transfer  of  the  mortgage  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  bankrupt's  creditors  are  without  evidence 
to  support  them,  and  for  that  reason  the  judgment  must  be  reversed. 

There  was  much  evidence  accepted  that  was  incompetent.  Thus  the 
court  admitted  in  evidence  letters  written  in  March,  1906,  from  the  at- 
torney for  the  bankrupt  who  was  not  a  party  to  the  action  calling  a 
meeting  of  his  creditors,  and  making  an  offer  of  30  cents  on  the  dollar. 
The  bankrupt's  attorney  was  called  as  a  witness,  and  testified  that  in 
the  month  of  January  he  was  consulted  by  the  bankrupt,  and  was  then 
asked  a  series  of  questions  as  to  what  he  thought  of  the  bankrupt's 
property,  whether  he  considered  an  offer  of  30  cents  on  the  dollar  to 
the  bankrupt's  creditors  was  a  fair  offer,  and  how  much  he  thought  he 
could  offer  them.  This  evidence  seems  to  have  been  all  inadmissible. 
The  plaintiff  also  offered  in  evidence  the  pleadings  in  a  judgment  cred- 
itor's action  commenced  against  the  defendant  Eva  Sofranski  in  1897, 
an  injunction  order  which  restrained  her  from  transferring  this  mort- 
gage, and  a  bond  given  by  the  defendant  Sofranski  for  $1,500  condi- 
tioned upon  the  defendant  paying  to  the  plaintiff  in  that  action  such 
damages  as  should  be  awarded.  This  seems  to  have  been  incompetent. 
It  was  over  a  year  after  the  execution  of  the  assignment  and  after  de- 
fendant Sofranski  had  transferred  the  mortgage  to  the  defendant  Sol- 
omon. The  plaintiff  also  offered  in  evidence  the  original  schedules  in 
bankruptcy  signed  and  sworn  to  by  the  bankrupt,  Newman  Sofranski, 
on  the  18th  day  of  January,  1907.  This  was  a  year  after  the  formal 
transfer  was  made  of  the  mortgage,  and  was  incompetent  as  against 
these  defendants. 

Without  discussing  the  other  questions  presented  in  this  case,  from 
what  has  been  said,  it  follows  that  the  judgment  appealed  from  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

McLaughlin  and  SCOTT,  JJ.,  concur.  HOUGHTON,  J.,  dis- 
sents.   LAUGHLIN,  J.,  concurs  in  result. 
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FEIST  r.  WEINGARTEN  BROS.,  Inc. 
(Supreme  Court,  Appellate  Term,    March  5,  1909.) 

L  Appeai.  and  Ebbob  (§  1180*)— Effect  op  Rbvebsal. 

Plaintiff  obtained  an  order  overruling  defendant's  demurrer,  with  costs, 
and  at  the  same  time  defendant  obtained  an  order  allowing  him  to  with- 
draw the  demurrer  and  to  answer  on  payment  of  costs  to  plaintiff ;  inter- 
•  locutory  Judgment  to  be  entered  on  failure  so  to  do.  A  motion  to  resettle 
these  conflicting  orders  was  granted,  and  on  appeal  therefrom  was  revers- 
ed, with  costs  to  defendant,  because  proper  notice  of  the  motion  was  not 
given.  Defendant  moved  to  require  plaintiff  to  show  which  of  the  con- 
flicting orders  was  the  order  of  the  court,  and  for  a  set-off  of  the  costs 
to  defendant  against  the  costs  to  plaintiff  under  either  of  the  conflicting 
orders.  The  Special  Term  vacated  defendant's  order,  and  confirmed 
plaintiff's  order,  and  denied  the  motion  to  offset  costs.  Held,  that  the 
order  reversing  the  resettled  order  could  not  be  considered  as  vacating 
either  of  the  conflicting  orders,  especially  since  such  reversal  was  not 
based  on  the  merits,  but  on  the  sole  ground  that  the  Special  Term  had  no 
Jurisdiction  without  the  statutory  notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  S  .1180.*] 

2.  Appeal  and  Ebbob  (§  882*)— Estoppel. 

Held,  also,  that  any  implied  vacation  of  the  conflicting  orders  was  waiv- 
ed by  defendant's  application  to  the  court  to  determine  which  order  was 
in  force,  and,  having  decided  on  defendant's  own  application  that  the 
plaintiff's  order  should  stand,  defendant  was  estopped  to  allege  want  of 
power  in  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  3591; 
Dec.  Dig.  §  882.*] 

3.  Costs  (§  270*)— Review— Discbetion— Offsetting  Costs. 

Neither  was  there  such  an  abuse  of  discretion  in  denying  defendant's 
motion  to  offset  costs  as  to  warrant  interference  by  the  appellate  court. 
[Ed.  Note. — For  other  cases,  see  Costs,  Dec.  Dig.  $  270.*] 

4.  CouBTs  (§  190*)— City  Coubts— Conflicting  Obdebs— Motion  to  Detebmine 

Which  is  Valid  Or  deb— Defenses. 

After  an  order  resettling  conflicting  orders  obtained  by  plaintiff  and  de- 
fendant, one  of  which  granted  leave  to  defendant  to  withdraw  the  demurrer, 
and  the  other,  plaintiff's  order,  on  hearing  of  the  demurrer,  overruling  the 
demurrer  and  granting  leave  to  answer,  was  reversed  on  technical  grounds 
only,  a  motion  was  made  to  detemine  which  of  the  conflicting  orders  was 
the  order  of  the  court  Held,  that  it  was  not  a  defense,  precluding  the 
court  from  conflrming  plaintiff's  order  and  vacating  defendant's  order, 
that  defendant  would  be  put  in  default  by  the  granting  of  plaintiff's  order, 
and  hence  could  not  appeal  therefrom,  since  such  order  could  be  reviewed 
on  appeal  from  the  interlocutory  Judgment,  if  one  be  entered,  or  on  appeal 
from  the  flnal  Judgment 

XEd.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  §  190.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Solomon  Feist  against  Weingarten  Bros.,  incorporated. 
From  an  order  determining  which  of  conflicting  orders  was  the  order 
of  the  court,  defendant  appeals.  Affirmed,  with  leave  to  comply  with 
Its  terms. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

William  Paul  Buchler,  for  appellant. 

*For  oUier  casei  see  same  topic  ft  8  kumber  In  Dec.  ft-  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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GILDERSLEEVE,  P.  J.  The  histoiy  of  this  case,  up  to  the  time 
of  the  making  of  the  motion  for  the  order  from  which  the  present  ap- 
peal is  taken,  is  recited  in  the  opinion  given  upon  a  former  appeal  in 
this  case,  reported  in  111  N.  Y.  Supp.  848.  After  the  Appellate  Term 
by  its  decision  reversed  the  order  of  March  26,  1908,  and  granted  the 
defendant's  motion  to  vacate  said  order,  and  after  the  Appellate  Term 
and  the  Appellate  Division  had  denied  the  plaintiff's  motions  for  leave 
to  appeal  from  the  Appellate  Term  decision,  the  defendant  obtained  an 
order  requiring  the  plaintiff  to  show  cause — 

'*why  an  order  should  not  be  made  directing  which  of  said  orders  of  March 
24,  1908,  shall  be  deemed  the  order  of  this  court  in  the  premises,  and  why  an 
order  should  not  be  made  offsetting  any  amount  of  costs  to  which  plaintiff  may 
be  entitled,  If  any,  under  either  of  said  orders,  against  so  much  of  the  amount 
of  costs  now  awarded  herein  in  favor  of  defendant  and  against  plaintiff." 

Upon  the  hearing  of  this  motion  the  Special  Term  of  the  City  Court 
made  an  order : 

'*That  defendant's  motion  to  offset  costs  be  denied,  and  that  the  defendant's 
order,  submitted  and  entered  on  March  24,  1908,  be  and  the  same  is  hereby 
vacated,  and  that  plaintiff's  order,  submitted  and  entered  on  March  24,  1908; 
to  stand  and  remain  in  full  force  and  effect" 

From  this  order  the  defendant  appeals,  and  urges  as  ground  for  its 
reversal  that  the  order  of  March  24,  1908,  aforesaid,  was  vacated  on 
plaintiff's  own  motion,  and,  the  order  vacating  it  having  been  reversed, 
such  reversal  did  not  reinstate  it;  also  that  the  order  appealed  from 
places  defendant  in  default,  and  deprives  him  of  a  right  to  appeal 
therefrom,  and  that  it  was  an  abuse  of  discretion  to  deny  the  defend- 
ant's request  to  offset  costs. 

Neither  of  the  orders  of  March  24,  1908,  were  vacated  by  any  order 
of  the  City  Court,  until  the  making  of  the  order  appealed  from,  and 
the  order  of  this  court  reversing  the  order  of  March  26,  1908,  did  not, 
in  terms,  vacate  either  of  said  orders  of  March  24th.  Moreover,  the 
decision  of  this  court  was  not  based  upon  the  merits  of  said  order  of 
March  26, 1908,  but  upon  the  sole  ground  that  the  court  below  had  no 
jurisdiction  to  grant  such  an  order  upon  less  than  the  statutory  notice, 
and  any  implied  vacation  of  such  orders  is  waived  by  the  defendant's 
application  to  the  court  to  determine  and  declare  "which  of  said  orders 
of  March  24,  1908,  shall  be  deemed  the  order  of  the  court" ;  and,  that 
court  having  upon  defendant's  own  motion  determined  that  the  plain- 
tiff's order  should  stand,  the  defendant  is  estopped  from  now  saying 
that  the  court  was  without  power  to  so  determine.  Neither  do  we 
think  that  there  was  an  abuse  of  discretion  in  denying  defendant's  mo- 
tion to  offset  the  costs  as  asked  for.  The  plaintiff's  order  of  March  24, 
1908,  which  it  is  clear  that  the  court  originally  intended  should  be  the 
only  order  entered,  permitted  the  defendant,  who  had  asked  leave  to  do 
so,  to  withdraw  his  demurrer  and  serve  his  proposed  answer  within  five 
days,  upon  payment  of  the  costs  of  an  issue  of  law  and  $10  costs  of  the 
motion.  Upon  failure  to  do  so  the  motion  to  withdraw  the  demurrer 
was  denied,  the  demurrer  overruled,  and  the  plaintiff  permitted  to  enter 
an  interlocutory  judgment.  These  were  the  usual  terms  imposed  in 
such  cases,  and  it  was  solely  a  matter  of  discretion  as  to  whether  or  not 
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the  costs  thus  imposed  should  be  offset  against  the  costs  subsequently 
obtained  by  the  defendant,  and  no  such  abuse  of  discretion  is  shown 
as  wotild  warrant  our  interference  under  the  circumstances. 

There  is  no  merit  in  defendant's  claim  that  he  will  be  precluded  from 
reviewing  the  order  of  March  24,  1908,  if  that  be  held  to  be  good,  as 
that  order  can  be  reviewed  either  upon  an  appeal  from  the  interlocu- 
tory judgment,  if  one  be  entered,  or  from  the  final  judgment.  Lest 
there  be  any  misunderstanding  of  its  effect,  however,  the  order  as  en- 
tered should  be  modified  by  permitting  the  defendant  to  comply  with 
the  terms  of  the  order  of  March  24, 1908,  if  he  so  desires. 

Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to  de- 
fendant to  comply  with  its  terms  within  five  days.    All  concur. 


ZIMMERMAN  T.   HUBBS. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  3,  1909.) 

LiFB  Estates  (S  21*)— Pebsonal  Pbopsbtt. 

Where  a  mother  received  money  from  her  brother  as  a  gift  to  use  fot 
her  maintenance  if  she  so  desired,  or  if  she  needed  it,  with  the  understand- 
ing that,  if  there  was  any  left  at  her  death,  her  daughter  should  have  It, 
she  could  pay  her  son  the  amount  as  consideration  for  his  agreement  to 
maintain  her  during  her  life,  and  the  son,  having  performed  his  part  of 
the  agreement,  the  daughter  could  not  recover  any  part  of  the  gift  from 
the  son. 

[Ed.  Note.— For  other  cases,  see  Life  Estates,  Dec  Dig.  {  21.*] 

Spring  and  WUliams,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Cora  B.  Zimmerman  against  George  W.  Hubbs.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  nev*r  trial,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Charles  A.  Phelps,  for  appellant. 
Curtis  L.  Hildrcth,  for  respondent 

McLENNAN,  P.  J.  The  parties  to  this  action  are  sister  and  broth- 
er, and  the  controversy  arises  over  the  simi  of  $300,  which  their  uncle, 
Imri  Johnson,  gave  to  their  mother,  his  sister,  Priscilla  Hubbs,  in  De- 
cember, 1891.  Priscilla  Hubbs  is  dead,  and  the  only  reliable  evidence 
given  and  which  was  competent  under  section  829  of  the  Code  in  rela- 
tion to  the  gift  of  the  $300  to  Priscilla  Hubbs  by  her  brother  is  his 
testimony.    Indeed,  the  learned  county  judge  states  in  his  opinion: 

"In  disposing  of  this  case,  I  have  entirely  rejected  testimony  of  plaintiff  as 
to  the  agreements  between  her  mother  and  Johnson,  as  I  do  not  think  this 
testimony  was  competent  under  section  829  of  the  Code,  and  have  based  my 
conclusion  solely  upon  the  testimony  of  Johnson  as  to  such  agreement" 

The  testimony  of  Johnson,  so  far  as  bearing  upon  the  giving  of  the 
$300  to  Priscilla  Hubbs,  his  sistec,  is  very  brief,  and  is  as  follows : 

*Fttr  other  cues  m«  ume  topic  ft  i  mtjmbsb  in  Dec.  ft  Am.  Diet.  1907  to  dato,  ft  Rep'r  Indexes 
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"I  was  related  to  Prlsdlla  Hubbs.  I  was  her  brother.  I  am  acquainted  with 
George  W.  Hubbs  and  Cora  Zimmerman  [the  parties  to  this  action].  I  am 
uncle  to  them^  While  living  in  thq  town  of  Brown ville,  I  did  not  maintain 
my  own  residence  or  home,  but  resided  with  my  sister,  Priscilla  Hubbs.  In  a 
way  I  paid  my  sister,  Priscilla  Hubbs,  for  my  board  while  I  lived  with  her. 
I  had  no  special  arrangement  with  her.  I  paid  the  mortgage  of  $1,500  on  the 
place.  The  place  was  sold  by  me  for  them  for  $1,800.  I  charged  no  Interest 
on  the  $1,500.  When  I  sold  the  place,  she  had  the  $300  above  the  face  of  the 
mortgage,  and  I  gave  her  $300  out  of  the  $1,500,  with  the  understanding  that, 
if  she  did  not  need  it  for  her  support  during  her  lifetime,  it  was  to  go  to  Oora 
.  B.  Zimmerman.  I  did  not  give  Priscilla  Hubbs  any  other  money  at  any  other 
time.  At  the  time  the  gift  was  made  there  w^as  present  Priscilla  Hubbs  and 
her  daughter,  Cora  Zimmerman  [this  plaintiff].  I  said  to  Mrs.  Hubbs  that,  if 
she  didn't  need  it  for  her  support,  when  she  got  through  with  it,  if  she  had 
any  left,  she  should  give  it  to  her  daughter  Cora.  It  was  my  intention  when 
I  gave  her  this  money  that  she  should  use  the  principal  sum  thereof  for  her 
maintenance  and  support,  if  she  so  desired,  or  if  she  needed  it.  The  gift  was 
made  for  her  benefit,  if  she  needed  it  for  her  support" 

On  cross-examination  he  said: 

*'At  the  time  of  delivering  the  $300  to  Priscilla  Hubbs.  I  was  not  indebted  to 
her  for  board  or  any  other  indebtedness.  I  did  not  deliver  the  $300  to  Pris- 
cilla Hubbs  pursuant  to  an  oral  agreement  that  she  might  have  the  interest 
on  the  saiue  during  her  lifetime,  and  that  the  whole  of  the  principal  sum  was 
at  her  death  to  be  delivered  to  Cora  Zimmerman.  I  delivered  it  to  her  for  her 
to  use — the  whole  of  it  if  it  was  necessary  for  her  support" 

The  court  also  finds  (fourth  finding): 

"This  farm  was  sold  on  or  about  December  18,  1891.  for  $1,800,  and  the 
money  received  by  said  Johnson,  who  paid  the  $300,  excess  over  the  amount 
of  his  mortgage,  to  the  said  Priscilla  Hubbs,  and  also  paid  her  $300  additional, 
upon  the  agreement  and  understanding  that  she  should  have  the  right  to  use  it, 
if  necessary,  for  her  support,  and  that,  if  not  used  for  that  purpose,  upon  her 
death  it  should  go  to  the  plaintiff." 

The  meaning  of  Johnson's  evidence  cannot  be  in  doubt,  and  it  is 
not  in  conflict  with  the  finding  of  the  court  in  that  regard.  It  is  in 
effect  that  Priscilla  Hubbs  should  be  at  liberty  "to  use  the  principal 
sum  ($300)  for  her  maintenance  and  support,  if  she  so  desired,  or  if 
she  needed  it."  The  $300  was  delivered  by  Johnson  "to  her  for  her 
to  use — ^the  whole  of  it  if  it  was  necessary  for  her  support."  Shortly 
prior  to  the  27th  day  of  March,  1897,  and  five  years  after  she  received 
the  money  from  Johnson,  Priscilla  Hubbs  gave  to  her  son  (the  de- 
fendant) between  $600  and  $700,  with  which  he  bought  a  house  and 
lot  situated  in  the  village  of  Dexter,  and  took  a  deed  thereto  in  his 
own  name  with  her  knowledge  and  consent.  The  evidence  very  con- 
chisively  establishes  that,  when  such  money  was  paid  and  such  deed 
taken,  the  defendant  agreed  with  his  mother  in  consideration  of  the 
money  so  given  to  him  that  he  would  provide  a  home  for  her  and 
maintain  and  support  her  during  her  natural  life,  and  that  it  was  also 
agreed  that  she  should  be  given  a  life  lease  of  the  house  and  lot  so 
purchased  by  him,  and  that  at  that  time  or  soon  thereafter  a  lease 
was  prepared  which  provided  that  Priscilla  Hubbs,  upon  payment  of 
$1  per  year,  should  have  peaceable  and  unmolested  possession  of  al! 
the  rents,  emoluments,  and  income  of  the  said  premises  for  her  own 
proper  use  during  her  life,  and  that  the  defendant  should  pay  all  tax- 
es, assessments,  and  repairs  on  said  premises  during  her  life.    Sucb. 
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lease,  however,  was  not  executed  until  October  21,  1901,  about  a  year 
prior  to  the  death  of  Priscilla  Hubbs.  It  appears,  however,  that  soon 
after  the  money  was  delivered  to  the  defendant  she  went  to  live  and 
made  her  home  with  him  and  continued  to  do  so  imtil  the  time  of 
her  death,  which  occurred  in  1902.  She  had  her  room  in  his  house. 
His  home  was  regarded  as  her  home.  He  paid  her  doctor's  bills, 
amounting  to  about  $16,  when  she  was  sick.  •  She  died  at  his  home, 
and  was  buried  from  there,  he  paying  the  undertaker's  bill,  which 
amounted  to  about  $103.  He  bought  and  paid  $20  for  a  lot  in  the 
cemetery,  paid  $3  for  digging  the  grave,  and  paid  the  minister  $5  for 
conducting  the  funeral  service.  It  also  appears  that  the  rent  of  the 
house  and  lot  was  paid  to  her  when  and  as  it  became  due.  In  other 
words,  the  evidence  conclusively  establishes  that  the  defendant  car- 
ried out  and  performed  his  part  of  the  agreement  and  cared  and  made 
a  home  for,,  and  supported,  his  mother  during  her  natural  life  so  far 
as  was  necessary,  and  so  far  as  she  called  upon  him  to  do  so.  During 
this  period  she  was  absent  from  the  defendant's  house  a  portion  of  the 
time,  and  was  earning  money  as  a  nurse ;  but,  so  far  as  appears,  none 
of  the  moneys  so  earned  by  her  was  devoted  to  her  maintenance  and 
support.  Indeed,  it  appears  that  she  had  some  money  deposited  to 
her  own  credit  in  the  bank  at  the  time  of  her  death.  There  is  not 
sufficient  evidence  in  this  case  to  support  the  conclusion  that  the  $300 
given  to  Priscilla  Hubbs  by  her  brother  formed  any  part  of  the  mon- 
ey which  she  gave  to  the  defendant  five  years  later.  But,  wholly 
independent  of  that  question,  we  think  that  she  was  at  liberty  to  use 
the  $300  given  to  her  by  her  brother  in  such  manner  as  she  saw  fit 
for  her  support  and  maintenance,  and  that  the  giving  of  the  same  to 
her  son  under  the  agreement  on  his  part  that  he  should  maintain  and 
support  her  during  her  natural  life  was  a  reasonable  and  proper  dis- 
position of  the  gift  so  made  to  her ;  that  the  defendant  having  perforn)- 
cd  his  part  of  the  agreement  in  that  regard  the  plaintiff  in  this  action 
cannot  question  the  contract  so  made  between  him  and  his  mother  or 
recover  the  sum  so  given  to  her  after  being  turned  over  by  her  to  her 
son  in  carrying  out  the  provisions  of  the  agreement  entered  into  be- 
tween them. 

Wholly  independent  of  the  question  as  to  whether  a  trust  was  creat- 
ed by  the  gift  of  Imri  Johnson  to  his  sister  in  favor  of  the  plaintiff, 
it  seems  to  me  clear  that  Priscilla  Hubbs  had  the  right  to  use  the 
money  so  given  to  her  by  Johnson  for  her  maintenance  and  support, 
and  that  under  the  evidence  it  should  be  found  that  she  did  so  use  it 
by  giving  it  to  her  son  under  the  agreement  on  his  part  that  he  would 
maintain  and  support  her  and  furnish  a  home  for  her  during  her 
natural  life,  and,  he  having  performed  his  part  of  the  agreement  in 
that  regard,  the  plaintiff  has  no  cause  of  action  against  him. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  on  the  law  and  the  facts,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

KRUSE  and  ROBSON,  JJ.,  concur. 
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SPRING,  J.  (dissenting).  While  the  proof  is  not  explicit  in  show- 
ing that  the  $600  or  $700  paid  by  Mrs.  Hubbs  to  the  defendant  includ- 
ed the  $300  which  came  from  Johnson,  I  think  the  circumstances  are 
sufficient  to  uphold  the  finding  of  the  court  below  that  such  was  the 
fact.  The  series  of  transactions  are  chiefly  within  the  family,  and  it  is 
very  difficult  to  connect  them  up  with  direct  proof.  I  think  the  effect 
of  Johnson's  testimony  is  that  Mrs.  Hubbs  accepted  this  sum  of  $300 
with  the  expectation  it  was  to  be  paid  to  the  plaintiff.  It  may  be,  as 
is  stated  in  the  opinion  of  the  presiding  justice,  that  it  was  primarily 
for  her  support,  and  that  the  alleged  agreement  with  her  son  was  fair- 
ly within  the  scope  of  the  intention  of  Johnson  when  he  gave  her  the 
money.  It  is  to  be  borne  in  mind,  however,  that  the  fact  of  the  alleg- 
ed oral  agreement  depends  entirely  upon  the  testimony  of  the  defend- 
ant, and  his  evidence  is  incompetent  under  section  829  of  the  G)de  of 
Civil  Procedure,  although  no  objection  was  interposed  to  it.  His  wife 
testified  in  his  behalf,  but  she  testified  to  very  little  to  fortify  his  po- 
sition. She  simply  said  that  Mrs.  Hubbs  told  her  "she  al.vays  expect- 
ed to  be  taken  care  of  by  him  [the  defendant]  and  expected  to  live  with 
him."  Inasmuch  as  the  defendant  took  title  by  deed  and  gave  a  life 
lease  to  his  mother,  we  would  expect  to  find  the  agreement  to  support 
and  maintain  her  as  a  consideration  of  the  money  paid  to  him  embodied 
in  this  lease  or  in  a  separate  written  contract 

The  plaintiff  testified  that  after  her  mother's  death  she  had  a  con- 
versation with  her  brother,  the  defendant,  with  reference  to  this  sum 
of  $300.  In  testifying  to  his  statement  to  her  upon  this  subject,  she 
gives  this  narration : 

**He  said  that,  when  the  moneys  were  turned  over  to  him,  his  mother  made 
him  promise  to  divide  with  me,  and  he  was  bound  to  do  it.  That  was  what 
he  said,  and  he  pulled  a  deed  out  of  his  pocket  *  *  *  He  said  he  would  sev- 
eral times." 

The  defendant  disputes  this  testimony,  but,  in  order  to  sustain  the 
decision  of  the  court  below,  we  have  a  right  to  assume  that  her  version 
is  correct.  It  seems  to  me  that  the  defendant  is  endeavoring  to  take 
advantage  of  his  sister  in  this  transaction.  Their  mother  apparently 
paid  hei  way  all  the  time  she  was  claiming  to  be  living  with  her  son. 
She  was  a  strong,  vigorous  woman,  capable  of  earning  considerable 
money,  and  she  spent  much  of  her  time  with  the  plaintiff.  She  proba- 
bly did  call  her  son's  residence  her  home,  but  it  does  seem  to  me  that 
the  old  lady  expected  that  this  money,  which  came  as  a  gift  to  her, 
would  be  paid  over  to  the  plaintiff.  Her  own  money  which  she  had 
earned  or  inherited  she  was  willing  the  son  should  receive. 

I  vote  for  affirmance  of  the  judgment 

WILLIAMS,  J.,  concurs. 
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(61  Hisc.  Bep.  490.) 

PALLISEB  V.  TITLE  INS.  00.  OP  NEW  TORK. 

(Supreme  Court,  Trial  Term,  New  York  Oounty.    December,  1908.) 

IN8UBANGB  (§  507%*)— TITLE  INBUSANCS  POLICY— CoNSTBUOTION. 

A  policy  Issued  by  a  title  insurance  company,  insuring  plaintiff  against 
all  loss  not  exceeding  a  specified  amount  by  reason  of  defects  in  title  to 
certain  prenodses,  limits  the  insured  to  recovery  only  for  actual  damages 
sustained;  and  where  insured  contracted  to  sell  the  premises,  subject  to 
certain  assessments  specified  in  the  policy,  and  the  vendee  refused  to  take 
title  until  certain  other  assessments  not  specified  were  paid,  insured  can- 
not maintain  an  action  on  the  policy  until  he  has  paid  off  the  assessments 
<Hr  the  premises  have  been  sold  in  enforcement  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  {  1284 ;  Dec.  Dig. 
«  e07%.*] 

Action  by  Melvin  G.  Palliser  against  the  Title  Insurance  Company 
of  New  York.    Verdict  for  plaintiff  set  aside,  and  new  trial  ordered. 

Hitchings  &  Palliser,  for  plaintiff. 
J.  A.  Deering,  for  defendant. 

GREENBAUM,  J.  On  July  18,  1907,  the  defendant  issued  its 
policy  of  title  insurance  to  the  plaintiff,  covenanting  to  insure  him 
"against  all  loss  or  damage,  not  exceeding  $2,000,  which  the  insured 
shall  sustain  by  reason  of  any  defect  of  title  of  the  insured,"  as  de- 
scribed in  a  certain  schedule  thereto  annexed,  marked  "A,"  affect- 
ing certain  premises  on  Long  Island,  "or  by  reason  of  .the  unmar- 
ketability  of  the  title  of  the  insured,  described  in  said  schedule,  to 
or  in  said  premises,  or  because*  of  liens  or  incumbrances  against  the 
same  at  the  date  of  this  policy,  excepting  the  defects,  estates,  objec- 
tions, liens,  or  incumbrances  mentioned  in  Schedule  B,  etc.  Sched- 
ule B  contains  a  list  of  various  taxes  and  assessments  as  existing  liens 
against  the  premises  in  question.  It  appears  that  on  June  24,  1907, 
the  plaintiff  entered  into  a  contract  with  one  Van  Deventer  and  othefs 
for  the  purchase  of  the  land  described  in  the  policy,  upon  the  payment 
of  the  sum  of  $1,060  in  cash,  subject,  however,  to  all  taxes  and  assess- 
ments of  any  kind  or  description  then  a  lien  on  said  premises,  and 
it  was  with  reference  to  this  contract  that  the  defendant  was  employed 
to  search  the  title  to  the  said  premises  and  that  the  aforesaid  policy 
was  issued.  After  the  receipt  of  the  policy,  and  on  September  2, 
1907,  the  plaintiff  contracted  to  sell  the  property  to  one  Ditmars  on 
the  payment  of  $9,000  in  cash  and  subject  to  the  taxes  and  assessments 
specifically  described  in  Schedule  B  of  said  policy.  Pending  the  ex- 
amination of  the  title  by  Ditmars  it  was  ascertained  that,  in  addition 
to  the  assessments  disclosed  in  Schedule  B,  there  were  against  said 
premises  for  the  opening  of  Steinway  avenue  outstanding  unpaid 
assessments  aggregating  upwards  of  $2,000,  which  the  defendant  omit- 
ted to  include  in  Schedule  B  in  its  enumeration  of  existing  assessments, 
and  the  purchaser,  Ditmars,  refused  to  take  title  unless  allowance  was 
made  for  the  amount  of  these  assessments.  Due  and  proper  notice 
of  the  existence  of  said  newly  discovered  assessments  was  promptly 
given  by  plaintiff  to  defendant  company,  which  declined  to  do  anything 
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in  the  matter.  Among  other  defenses,  the  defendant  insists  that  the 
plaintiff  has  suffered  no  loss  or  damage  by  reason  of  the  alleged  omis- 
sion of  assessments  in  the  policy. 

A  title  insurance  policy  is  a  contract  of  indemnity,  limiting  the  in- 
sured to  a  recovery  only  for  actual  damages  sustained.  Front  on 
Guaranty  Insurance,  §  162.  In  Trenton  Potteries  Company  v.  Title 
Guarantee  &  Trust  Co.,  176  N.  Y.  65,  68  N.  E.  132,  the  Court  of 
Appeals,  by  Werner,  J.,  says : 

**The  contract  is  one  of  insurance  against  defects  in  title,  incumbrances, 
liens,  and  unmarketabillty.  The  risks  of  title  insurance  end  where  the  risks  of 
other  kinds  begin.  Title  insurance,  Instead  of  protecting  the  insured  against 
matters  that  may  arise  during  a  stated  period  after  the  issuance  of  the  policy, 
is  designed  to  save  him  harmless  through  defects,  liens,  or  incumbrances  that 
may  afTect  or  burden  his  title  when  he  takes  it  It  must  follow  as  a  general 
rule,  therefore,  that  when  the  insured  gets  a  good  title  the  covenant  of  the  in- 
surer has  been  fulfilled  and  there  is  no  liabUity." 

Under  the  somewhat  unusual  contract  of  purchase  with  Van  De- 
venter  the  plaintiff  would  have  been  obliged  to  take  title,  no  matter 
how  many  tax  and  assessment  liens  incumbered  the  property,  and 
hence  the  failure  of  the  defendant  to  discover  or  disclose  these  assess- 
ments, albeit  annoying,  occasioned  him  no  pecuniary  loss  or  damage. 
But  the  plaintiff  insists  that,  relying  upon  the  correctness  of  the  state 
of  facts  set  forth  in  the  policy,  he  entered  into  a  contract  with  Dit- 
mars,  under  which  he  was  to  receive  $9,000  in  cash,  subject  to  the  liens 
set  forth  in  .the  policy,  and  that  by  reason  of  the  failure  of  the  de- 
fendant to  enumerate  all  the  liens  he  was  damaged  to  the  extent  of 
the  unnamed  liens.  He  contends  that'  his  right  to  recovery  is  based 
upon  the  following  provision  of  the  policy,  under  which  a  claim  arises, 
to  wit: 

"Where  the  insured  shall  have  contracted  In  good  faith,  in  writing,  to  sell 
the  Insured  estate  or  interest,  and  the  title  has  been  rejected  because  of  some 
defect  or  incumbrance  not  excepted  in  this  policy,  and  notice  in  writing  of  such 
rejectiPQ^all  have  been  given  to  this  company  within  10  days  thereafter,  this 
compaa^  shall  in  that  case  have  the  option  of  paying  tlie  loss,  of  which  the 
^  4X1601^  must  present  proper  proof,  or  of  commencing  or  defending  within  30 
Aiys  after  receiving  such  notice,  either  in  its  own  name  or,  at  its  option,  in 
the  name  of  the  Insured,  some  proper  action  or  proceeding  begun  or  to  be 
begun  tn  a  court  of  competent  Jurisdiction  for  the  purpose  of  determining  the 
validity  of  the  objection  alleged  by  the  vendee  of  the  title,  and  only  in  case 
a  final  determination  is  made  in  such  action  or  proceeding,  sustaining  the  ob- 
jection to  the  title,  shall  this  company  be  liable  on  this  policy." 

In  the  absence  of  a  provision  like  that  just  quoted,  the  insured  or- 
dinarily could  not  maintain  an  action  for  damages  for  breach  of  a 
contract  of  insurance  because  of  the  existence  of  an  incumbrance  not 
excepted  in  the  policy,  unless  he  actually  suffered  loss  by  reason  of 
the  payment  or  enforcement  of  the  incumbrance.  As  already  stated, 
the  defendant's  policy  is  to  be  regarded  as  a  contract  of  indemnity. 
In  this  respect  it  is  analogous  to  a  covenant  in  a  deed  against  incum- 
brances, and,  therefore,  subject'to  the  rules  applicable  to  such  a  cove- 
nant. In  McGuckin  v.  Milbank,  152  N.  Y.  297,  302,  46  N.  E.  490, 
492,  the  court,  by  Andrews,  C.  J.,  says: 

''A  covenant  against  incumbraucee  is  treated  as  a  contract  of  indemnity,  and 
although  broken  as  soon  as  made.  If  broken  at  all,  nevertheless,  a  recovery  (be- 
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yond  nominal  damages)  is  confined  to  the  actual  loss  sustained  by  the  cove- 
nantee by  reason  of  the  payment  or  enforcement  of  the  Incumbrance  against 
the  property.  He  is  not  permitted  to  recover  the  amount  of  the  outstanding 
incumbrance,  before  payment  or  loss  of  the  property,  although  its  existence 
may  be  an  embarrassment  to  his  title  and  subject  him  to  inconvenience." 

But  the  rights  of  the  parties  must  be  determined  as  of  the  date  when 
the  policy  was  issued.  If  this  be  so,  it  is  wholly  immaterial  what  con- 
tract the  plaintiff  made  with  Ditmars,  inasmuch,  as  has  already  been 
shown,  the  failure  of  the  defendant  to  mention  the  assessments  in 
question  occasioned  him  no  damage.  The  provision  in  the  policy  as 
to  damage  in  a  case  of  a  sale  in  good  faith  is  evidently  only  applicable 
to  a  situation  where  the  insured  could  be  damnified  by  the  undisclosed 
incumbrances.  Concededly  the  plaintiff  has  not  paid  off  the  assess- 
ments in  question,  and  there  has  been  no  enforcement  of  the  assess- 
ments by  sale  of  the  premises  or  otherwise.  If  the  assessments  were 
valid  liens,  the  plaintiff  could  have  discharged  them  by  payment  and 
conveyed  the  title  to  Ditmars.  He  might  then  have  been  in  a  position, 
if  it  be  assumed  that  the  policy  did  in  fact  insure  him  against  these 
assessments,  to  properly  maintain  an  action  thereunder. 

In  view  of  my  conclusions,  it  is  unnecessary  to  consider  the  many 
interesting  questions  discussed  in  the  brief  of  the  learned  counsel 
for^he  defendant  under  the  further  defense,  that  in  no  event  is  the  de-' 
fendant  liable  because  of  the  invalidity  of  the  assessments.  The  ver- 
dict heretofore  directed  pro  forma  against  the  defendant  must  be  set 
aside,  and  a  new  trial  ordered. 

Judgment  accordingly. 


(61  Misc.  Rep.  4M.) 

WILLIAMS  et  al.  v.  LONDON  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    December,  1908.) 

L  Mechanics'  Liens  (§  30*)— Nature  of  Improvement— Ice  Boxes. 

Where  Ice  boxes  are  constructed  for  the  kitchens  of  an  apartment  house, 
and  Installed  by  the  owner  of  the  building  with  the  intent  to  use  them 
in  the  building  and  dispose  of  them  with  it,  and  the  boxes  are  used  by 
the  tenants,  though  not  physically  attached  to  the  walls  or  floors  of  the 
building,  they  are  the  proper  subject  of  a  mechanic*s  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent.  Dig.  §  35 ;  Dec. 
Dig.  §  30.*] 
2.  FrxTUBES  (S  7*)— What  Ck>NSTiTUTE— Ic«  Boxes  in  Apartment  House. 

Where  ice  boxes  furnished  for  an  apartment  house  were  placed  one  in 
each  apartment,  though  not  physically  attached  to  the  walls  or  floors, 
they  became  fixtures;  the  intent  of  tbe  owner  being  that  they  should  be- 
come a  part  of  the  building  for  the  use  it  was  designed. 

[Ed.  Note. — For  other  cases,  see  Fixtures,  Cent.  Dig.  §  9 ;  Dec.  Dig.  }  7.*1 

Action  by  William  Williams  and  others  against  Albert  London  and 
others.    Judgment  for  plaintiff?. 

H.  S.  Mack,  for  plaintiffs. 
M.  London,  for  defendants. 

BLANCHARD,  J.    This  is  an  action  to  foreclose  a  mechanic's  lien. 
The  plaintiffs  were  manufacturers  of  ice  boxes  and  refrigerators.    The 

*Por  other  casea  see  same  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexee 
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defaidant  Albert  London  called  at  their  place  of  business,  and,  after 
looking  over  their  stock,  ordered  42  boxes  from  a  design  shown  him. 
This  order  was  later  increased  to  44.  The  boxes  were  to  be  66  inches 
high  and  to  cost  $9.50  per  box.  The  plaintiffs  manufactured  and  de- 
livered the  boxes  at  the  premises  upon  which  the  lien  in  question  was 
placed,  and  installed  them  by  placing  one  ice  box  or  refrigerator  in  the 
kitchen  of  each  apartment,  over  a  drain  and  sieve  which  had  been  pro- 
vided by  the  plumber  so  as  to  allow  the  water  to  drain  off  into  the 
sieve,. and  so  from  the  building.  When  the  defendants  refused  to  pay 
for  the  boxes,  the  plaintiffs  filed  the  Hen  now  sought  to  be  foreclosed. 

Two  defenses  are  interposed  to  the  action.  One  is  that  the  boxes 
are  smaller  than  the  kind  ordered,  and  the  other  is  that  they  cannot  be 
made  the  subject  of  a  mechanic's  lien.  The  evidence  as  to  the  actual 
size  of  the  boxes  delivered  is  conflicting,  uncertain,  and  unreliable. 
One  of  the  plaintiffs  testifies  that  the  boxes  were  56  inches  high.  His 
testimony  is  not  corroborated,  nor  does  he  attempt  to  corroborate  it 
Corroboration  would  have  been  easy  if  his  contention  were  correct.  He 
might  have  called  his  partner  or  an  employe,  but  he  called  neither.  All 
of  the  defendants  allege  in  their  answers  that  it  was  agreed  the  boxes 
.  were  to  be  54  inches  high,  and  they  now  claim  a  reduction  from  the 
agreed  price  equal  to  the  difference  between  the  value  of  a  box  56 
inches  high  and  a  box  52  inches  high.  One  of  the  defendants  testifies 
that  the  boxes  were  52  inches  high,  but  he  does  not  state  that  he  made 
any  measurements.    Another  defendant  testifies : 

*'I  measured  them  from  the  floor  to  the  molding  on  the  Ice  box,  which  Is 
the  top.    ♦    ♦    ♦    The  height  was  Just  a  Uttle  over  52  Inches." 

It  is  impossible  to  reconcile  the  conflicting  evidence  or  to  draw  a 
sound  conclusion  from  it.  It  is  conceded,  however,  that  the  44  ice  box- 
es were  delivered  and  installed,  that  they  have  remained  on  the  prem- 
ises from  the  date  of  their  installation  to  the  present  time,  and  that 
they  are  still  in  use  by  the  various  tenants  who  occupy  the  premises. 
There  is  no  evidence  in  this  case  that  the  defendants  rejected  the  boxes 
or  refused  to  receive  them  or  offered  to  return  them  because  they  did 
not  conform  to  the  order.  On  the  contrary,  it  points  to  an  acceptance 
of  the  boxes  as  delivered.  Upon  the  evidence  in  the  case  and  all  the 
circumstances  attending  the  transaction,  and  especially  in  view  of  the 
attitude  of  the  parties  to  it  at  and  about  the  time  it  occurred,  the  court 
must  hold  that  there  was  a  substantial  compliance  with  the  agreement  in 
the  kind  and  quality  of  the  boxes  delivered.  Are  the  boxes  or  refrig- 
erators so  sold,  delivered  and  installed  in  the  defendants'  premises 
the  proper  subject  of  a  mechanic's  lien?  It  is  clear  that  the  boxes 
were  placed  in  the  building  for  the  convenience  and  accommodation  of 
the  tenants,  but  whether  or  not  they  became  fixtures  or  a  part  of  the 
realty  depends  on  the  intention  of  the  defendant  Albert  London,  the 
owner  of  the  building.  He  ordered  and  had  them  installed  in  the 
building,  and  all  his  dealings  with  the  property  seem  to  indicate  an  in- 
tention on  his  part  to  make  them  a  part  of  the  realty.  The  references 
in  the  mortgages  he  made  and  the  deed  whereby  he  conveyed  the  prop- 
erty go  far  to  confirm  the  view  that,  when  he  installed  the  ice  boxes  or 
refrigerators  in  the  building,  he  did  so  with  the  intention  to  use  them 
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in  the  building  and  to  dispose  of  them  with  it.  They  were  for  use  by 
any  tenant  who  might  happen  to  occupy  an  apartment.  There  were 
more  than  40  apartments  and  a  box  for  each  apartment.  And,  while 
these  boxes  were  not  physically  attached  to  the  walls  or  floors  of  the 
building,  the  circumstances  attending  their  installation  amounted  to  a 
constructive  annexation  of  them  to  the  realty.  I  hold,  therefore,  that 
they  were  installed  in  the  building  with  the  intention  and  purpose  on 
the  part  of  the  owner  that  they  should  become  a  part  or  parcel  of  it 
for  the  uses  and  purposes  for  which  the  building  was  designed,  and, 
having  been  installed  with  such  intention  and  purpose,  they  have  be- 
come fixtures  and  the  proper  subject  of  a  mechanic's  lien. 
Judgment  for  plaintiffs. 


(Gl  Misc.  Rep.  311.) 

MORNING  TELEGRAPH  CX).  v.  CITY  OP  NEW  YORK. 

(Supreme  Court,  "trial  Term,  New  York  County.    December,  1908.) 

Mandamus  (§  187*)  —  Oontracts  Mads  Pubsuant  to  Wbpt  of  Mandamus  — 
LiABiLiTT  Thereunder. 

Where  the  board  of  elections  of  New  York  under  a  peremptory  writ  of 
mandamus  designated  a  certain  newspaper  to  publish  election  notices,  and  - 
whUe  the  designation  was  In  force  the  newspaper  published  such  notices, 
they  are  entitled  to  pay  therefor,  though  the  granting  of  the  writ  was 
afterwards  reverbed  on  appeal,  and  the  designation  of  the  newspaper  re- 
yoked. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent  Dig.  f  487 ;  Dec  Dig. 
f  187.*] 

Action  by  the  Morning  Telegraph  Company  against  the  City  of  New 
York  to  recover  for  publishing  election  notices.  Judgment  for  plain- 
tiff. 

Churchill  &  Marlow,  for  plaintiff. 

Francis  K.  Pendleton,  Corp.  Counsel  (Richard  H.  Mitchell,  of 
counsel),  for  defendant. 

DAYTON,  J.  On  October  4,  1906,  the  board  of  elections  passed  a 
resolution  designating  eight  papers  (four  as  advocating  the  principles 
of  the  Republican  party  and  four  those  of  the  Democratic  party)  in 
which  the  election  notices  required  by  law  should  be  published,  at  their 
proposed  rates,  on  October  7,  8,  9,  12,  13,  14,  and  16  and  November  6 
and  6.  On  October  6,  1906,  a  peremptory  writ  of  mandamus  was  is- 
sued by  the  Supreme  Court  directing  the  board  of  elections  to  recon- 
vene and  designate  four  daily  papers  which  "advocate  the  election  of 
William  Randolph  Hearst  as  the  candidate  for  governor  *  *  * 
and  its  platform  as  adopted  at  the  state  convention  held  on  the  26th 
day  of  September  *  *  *  and  the  Democratic  ticket  as  nominated 
at  said  convention."  On  the  8th  day  of  October,  1906,  the  board  of 
elections  again  met  and  passed  a  resolution  rescinding  the  resolution 
of  October  4,  1906,  and  designating  the  plaintiff  as  one  of  the  daily 
papers  in  which  the  said  election  notices  should  be  printed.  The  board 
of  elections  having  thereupon  appealed  to  the  Appellate  Division,  such 
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proceedings,  were  had  that  on  November  5,  1906,  the  Appellate  Divi- 
sion (People  ex  rel.  Quinn  v.  Voorhis,  115  App.  Div.  218,  100  N.  Y. 
Supp.  927)  entered  an  order  reversing  the  order  of  the  Special  Term, 
which  granted  the  writ  of  mandamus,  and  directing  that  a  mandamus 
issue  requiring  the  board  to  publish  the  notices  in  four  newspapers 
"which  advocate  the  principles  of  the  Democratic  Party." 

On  November  13,  1906,  the  board  of  elections  adopted  a  further  res- 
olution revoking  the  designation  of  the  papers  made  under  the  resolu- 
tion of  October  8th  and  redesignating  those  papers  named  in  its  original 
resolution  of  October  4,  1906.  On  'February  19,  1907,  the  Court- of 
Appeals  (187  N.  Y.  327,  80  N.  E.  196)  affirmed  the  order  of  the  Ap- 
pellate Division  above  mentioned.  The  plaintiff,  anticipating  its  desig- 
nation by  the  board  of  elections,  pubHshed  the  notices  on  October  7th 
and  8th  before  it  received  the  official  notice  which  alone  could  au- 
thorize the  publication.  For  these  two  days  it  claims  the  sum  of  $4,- 
242.74.  I  find  that  this  claim  is  without  foundation  as  not  having 
been  ordered,  and  I  therefore  dismiss  the  claim.  The  plaintiff  claims 
the  further  sum  of  $14,849.59  for  publication  authorized  by  the  resolu- 
tion of  October  8,  1906.  The  publication  is  conceded.  The  rates  are 
not  disputed.  The  plaintiff  did  the  work  and  the  city  received  the 
benefit.  At  the  time  of  passing  the  resolution  of  October  8,  1906, 
there  can  be  no  doubt  that  the  board  of  elections  acted  within  the 
scope  of  its  authority.  It  could  have  designated  the  four  papers  there- 
in named  as  conforming  to  the  tests  recited  in  the  writ  of  mandamus 
without  the  instruction  of  the  court.  The  decision  of  the  court  at 
Special  Term  involved  the  construction  of  a  statute — ^nothing  more. 
The  learned  Special  Term,  acting  upon  its  best  advisement,  after  due 
deliberation,  decided  that  in  its  opinion  the  tests  above  mentioned 
were  proper  and  necessary,  and  so  instructed  the  board  of  elections. 
That  opinion  fixed  the  law  governing  the  acts  of  the  board  of  elec- 
tions at  the  time  of  the  resolution  of  October  8,  1906,  by  which  this 
plaintiff  was  designated  as  one  of  the  daily  papers  in  which  the  elec- 
tion notices  were  to  be  published.  And  the  law  remained  as  so  de- 
clared until  the  reversal  of  the  order  by  the  Appellate  Division  the 
day  prior  to  the  general  election  of  1906.  Had  there  been  no  appeal, 
the  city  certainly  could  not  and  would  not  attempt  to  question  its  lia- 
bility upon  this  contract.  But  the  entire  work  was  performed  before 
the  order  of  the  Appellate  Division  reversed  the  Special  Term.  As 
to  subsequent  publications,  if  there  had  been  any,  it  may  be  admitted 
that  the  order  of  the  Appellate  Division  would  govern.  But  that  or- 
der should  not  antedate  itself  to  relieve  the  city  of  a  contractual  lia- 
bility, properly  assumed ;  it  having  received  the  benefit  of  the  full  meas- 
ure of  performance  of  the  work  agreed  upon  at  the  contract  price. 
Hence  the  action  of  the  b6ard  of  elections  November  13,  1906,  by  re- 
scinding its  resolution  of  October  8,  1906,  and  reaffirming  its  resolu- 
tion of  October  4,  1906,  did  not  deprive  the  Morning  Telegraph  of 
the  money  it  had  earned  by  the  performance  of  its  duly  made  con- 
tract, notwithstanding  the  payment  (after  the  decision  of  the  Court  of 
Appeals,  supra)  by  the  city  to  the  newspapers  referred  to  in  the  state- 
ment of  facts.  On  all  the  facts  and  circumstances  presented,  what 
more  valid  agreement  could  the  Morning  Telegraph  have  had  than 
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one  made  by  the  sanction  of  the  court  requiring  statutory  performance 
at  specified  rates  and  within  a  limited  period? 

As  that  agreement  was  fully  performed  when  the  order  for  the 
mandamus  was  -  reversed,  I  am  of  opinion  that  plaintiff  is  entitled  to 
recover  $14,849.59,  with  interest  from  November  6,  1906,  and  costs. 


Judgment  for  plaintiff,  with  costs.  Q^tdC 


.  w^ 


Verdict  directed  accordingly.  ^  ^y  ^ 

CITY  OF  NEW  YORK  v.  BRYAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1909.) 

1.  COBPOBATIONS    (§    391*) — CbEATION— RIGHTS    OF    STATE. 

The  right  to  be  a  corporation  and  to  exercise  corporate  powers  is  de- 
rived solely  from  the  state,  which  has  the  right  to  limit  the  period  of 
existence,  to  provide  conditions  precedent  or  subsequent  by  laws  existing 
at  the  time  of  creation,  or  by  laws  subsequently  passed  to  destroy  the 
corporation  for  such  reasons  as  may  seem  to  the  liOgislature  sufficient. 

[Ed,  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1573 ;  Dec. 
Dig.  §  391.*] 

2.  Railroads  (§  14*) — Termination  of  Corporation  —  Effect  —  Rights  in 

Streets. 

On  the  termination  of  the  corporate  existence  of  a  railroad  company 
organized  nnder  the  general  railroad  law  of  1850  (Laws  1850,  p.  211,  c. 
140),  franchises,  rights  and  privileges  granted  by  a  city  did  not  cease,  but 
passed  to  the  directors  as  trustees,  under  Gen.  Corp.  La^  (Laws  1892,  p. 
1811,  c.  687),  §  30,  of  the  creditors,  stockholders,  and  members  of  the 
company,  subject  to  no  interference  by  the  city,  where  the  franchises, 
etc.,  had  been  acted  under,  much  money  was  expended  in  reliance  there- 
on, and  the  road  was  nearly  completed. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Dec.  Dig.  §  14.*] 

Submitted  controversy  between  the  City  of  New  York  and  Edward 
P.  Bryan  and  others.    Judgment  for  defendants. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Francis  K.  Pendleton,  Corp.  Counsel  (Theodore  Connoly,  of  counsel, 
and  Clarence  L.  Barber,  on  the  brief),  for  plaintiflF. 

Strong  &  Cadwalader  (Morgan  J.  O'Brien,  of  counsel),  for  defend- 
ants. 

CLARKE,  J.  The  agreed  statement  of  facts  sets  up  that  the  New 
York  &  Long  Island  Railroad  Company  was  incorporated  under  the 
general  railroad  law  of  1850  (Laws  1850,  p.  211,  c.  140)  by  the  filing 
of  its  articles  of  incorporation  in  the  office  of  the  Secretary  of  State 
on  July  30,  1887,  and  was  prior  to  January  1,  1907,  engaged  in  the 
construction  of  a  railroad  and  tunnel  in  the  city  of  New  York  pur- 
suant to  the  authority  which  it  claimed  was  and  is  conferred  upon  it 
by  virtue  of  its  filing  the  said  articles  of  incorporation  and  by  the 
general  railroad  law  of  1850  and  the  acts  supplemental  thereto  and 
amendatory  thereof,  especially  chapter  682,  p.  872,  Laws  1880;  that 
the  purpose  for  which  said  railroad  was  incorporated  was  the  construc- 
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tion,  maintenance,  and  operation  of  a  railroad  from  a  specified  point  in 
Long  Island  City,  thence  partly  underground  and  partly  in  cutting,  to 
the  East  river,  thence  under  the  East  river  by  means  of  a  tunnel  and 
under  streets  and  lands  in  the  city  of  New  York  to  a  designated  point 
in  said  city ;  that  by  ordinance  of  the  board  of  aldermen  of  the  then 
city  of  New  York,  approved  December  31,  1890,  the  said  city  assented 
to  the  construction  of  a  double-track  railroad  by  the  New  York  & 
Long  Island  Railroad  by  and  through  a  tunnel  beneath  the  surface  of 
Forty-Second  street  from  its  easterly  end  to  a  specified  point,  said 
assent  being  given  upon  certain  conditions  and  terms  therein  specified; 
that  on  October  27,  1891,  the  board  of  aldermen  of  Long  Island  City, 
by  an  ordinance  approved  by  the  mayor  of  said  city,  assented  to  tne 
construction  of  a  double-track  railroad  by  said  railroad  company  upon 
certain  routes  therein  described;  that  on  or  about  August  13,  1891, 
the  directors  of  said  railroad  company  duly  altered  and  changed  the 
route  and  profile  of  the  defendant's  route  to  conform  to  the  route 
as  assented  to  by  the  board  of  aldermen  of  the  then  city  of  New  York, 
also  to  conform  with  the  route  as  assented  to  by  the  ordinance  of  the 
common  council  of  the  said  Long  Island  City;  that  on  January  11, 
1892,  the  board  of  directors  of  said  railroad  company  passed  a  resolu- 
tion accepting  the  rights,  privileges,  and  grants  set  forth  in  the  resolu- 
tion of  the  board  of  aldermen  of  the  city  of  New  York,  adopted  as 
aforesaid,  which  resolution  of  acceptance,  duly  certified  and  under 
seal  of  said  railroad  company,  was  thereafter  filed  with  the  said  board 
of  aldermen  on  or  about  February  2,  1892 ;  that  on  or  about  the  6th 
day  of  February,  1906,  tlie  said  railroad  company,  as  plaintiff,  brought 
an  action  in  the  Supreme  Court  against  the  city  of  New  York  and 
others  as  defendants.  In  said  action,  said  court  duly  determined  on 
the  26th  day  of  December,  1906,  that  the  said  plaintiff  had  complied 
with  all  laws  and  done  all  lawful  acts  to  entitle  it  to  construct,  main- 
tain, and  operate  its  proposed  line  of  railroad  as  then  under  construc- 
tion by  it  in  portions  of  the  route  as  to  which  the  assents  of  the 
former  city  of  New  York  and  of  Long  Island  City  had  been  given; 
that  the  plaintiff  had  acquired  at  the  time  of  the  beginning  of  said 
action,  and  then,  December  26,  1906,  had  due  legal  power  and  law- 
ful authority  to  construct  and  operate  its  tunnel  and  railroad;  that 
the  time  of  the  plaintiff  to  complete  the  construction  of  its  tunnel 
would  expire  on  the  31st  day  of  December,  1906,  and  a  judgment 
was  duly  entered  in  said  action,  wherein  and  whereby,  among  other 
things,  it  was  adjudged  and  decreed  that  the  city  of  New  York  and  all 
and  singular  its  officials,  officers,  employes  and  agents  be,  and  they 
thereby  were,  enjoined  and  restrained  from  in  any  way  molesting  or 
interfering  with  the  said  plaintiff  in  the  construction  of  its  railroad; 
that  said  findings,  determinations,  and  judgment  still  remain  in  force ; 
that,  after  the  passage  of  the  said  ordinance  and  the  acceptance  of 
the  grants  and  privileges  contained  therein,  said  railroad  company 
commenced  and  prosecuted  the  construction  of  a  portion  of  the  line 
of  railroad  upon  the  routes  specified  in  said  ordinances,  as  follows: 
(a)  In  Fourth  street.  Long  Island  City,  from  Van  Alst  avenue  to  the 
comer  of  West  avenue;  (b)  in  Long  Islaud  City  from  comer  of 
Fourth  street  and  West  avenue  through  private  property  to  the  bulk- 
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head  line  of  1898  of  the  East  river ;  (c)  in  the  borough  of  Manhattan 
from  the  pier  head  and  bulkhead  line  adopted  under  chapter  763,  p. 
638,  Laws  1857,  westerly  through  and  along  Forty-Second  street  to 
the  Grand  Central  Depot,  at  the  comer  of  Forty-Second  street  and 
Park  avenue — ^that  from  the  bulkhead  line  of  1898  in  Long  Island  City, 
under  the  river  to  a  strip  along  the  Manhattan  shore,  owned  by  the 
city  of  New  York,  the  construction  of  the  line  of  railroad  was  upon  a 
strip  of  land  under  water  duly  granted  to  the  company  by  the  stat^ 
of  New  York  through  the  commissioners  of  the  land  office;  that  the 
streets  mentioned  were  and  are  owned  by  the  city  of  New  York  and 
held  by  it  as  public  streets,  and  that  on  the  1st  day  of  January,  1907, 
and  ever  since,  the  railroad  and  tunnel  of  the  New  York  &  Long  Is- 
land Railroad  Company  occupied  and  occupies  a  portion  of  said  pub- 
lic streets  by  the  tunnel  constructed  under  the  surface  of  the  ground 
of  said  streets,  which  tunnel  is  occupied  by  tracks  and  other  structures ; 
that  on  the  1st  day  of  January,  1907,  said  company  had  not  completed 
its  railroad  or  tunnel ;  that  the  same  had  been  only  partially  construct- 
ed or  completed,  and  said  company  had  not  operated  its  said  railroad 
or  tunnel  on  any  part  of  its  route ;  that  by  reason  of  the  failure  of  said 
company  to  construct  its  railroad  and  tunnel  before  the  1st  day  of 
January,  1907,  the  corporate  existence  of  the  said  railroad  company 
lapsed,  and  by  virtue  of  the  provisions  of  section  30  of  the  general 
corporation  law  (Laws  1892,  p.  1811,  c.  687),  the  then  directors  of 
said  railroad  became  trustees  of  the  creditors,  stockholders,  and  mem- 
bers of  the  said  company,  as  provided  in  said  section  of  said  statute ; 
that  the  defendants  named  herein  were  such  directors  on  said  date. 

The  questions  submitted  are  as  follows:  (1)  On  January  1,  1907, 
did  the  franchise,  rights,  and  privileges  granted  by  the  board  of 
aldermen  of  the  city  of  New  York,  as  hereinabove  set  forth,  to  the 
New  York  &  Long  Island  Railroad  Company,  cease  and  determine? 
(2)  On  January  1,  1907,  did  the  franchises,  rights,  and  privileges 
granted  by  the  board  of  aldermen  of  Long  Island  City  hereinbefore 
set  forth  to  the  company  cease  and  determine?  (3)  Did  on  said  Janu- 
ary 1,  1907,  the  franchises,  rights,  and  privileges  specifically  set  forth 
in  the  first  two  questions  pass  to  the  defendants  herein  as  trustees, 
under  section  30  of  the  general  corporation  law,  of  the  creditors,  stock- 
holders, and  members  of  the  New  York  &  Long  Island  Railroad  Com- 
pany? 

The  plaintiff  claims  that  upon  the  foregoing  facts  it  is  entitled  to 
judgment  determining  that  the  franchises,  rights,  and  privileges  grant- 
ed by  said  board  of  aldermen  did  on  January  1,  1907,  cease  and  de- 
termine; that  they  did  not  pass  to  defendants  herein  as  trustees,  and 
that  plaintiff  is  entitled  to  enter,  use,  and  enjoy  all  the  portions  of  its 
streets  and  its  land  under  water  hereinabove  mentioned  occupied  by 
the  said  tunnel,  tracks,  structures,  and  property  of  said  company,  and 
to  prevent  the  use  and  occupation  thereof  by  the  defendants.  On  the 
contrary,  the  defendants  claim  that  on  January  1,  1907,  the  said  fran- 
chises, rights,  and  privileges  did  not  cease  and  determine,  but  did  upon 
said  date  pass  to  defendants  as  trustees,  as  aforesaid,  and  that  the 
occupation  by  the  defendants  of  the  tunnel,  tracks,  structures,  and 
property  of  said  company  after  January  1,  1907,  in  the  streets  of  the 
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city  of  New  York,  in  the  borough  of  Manhattan,  and  in  the  borough  of 
Queens,  formerly  Long  Island  City,  as  hereinabove  set  forth,  is  law- 
ful, and  that  the  plaintiflf  be  enjoined  from  interfering  therewith,  and 
the  parties  agreed  that  the  court  should  render  such  judgment  as 
should  be  proper  on  the  foregoing  facts. 

In  New  York  &  Long  Island  Railroad  Company  v.  O'Brien,  121 
App.  Div.  819,  106  N.  Y.  Supp.  909,  affirmed  on  opinion  below  192 
N.  Y.  558,  86  N.  E.  1113,  this  court  passed  upon  the  validity  of  the 
incorporation  of  the  New  York  &  Long  Island  Railroad  Company  and 
the  validity  of  the  consents  for  the  construction  of  its  railroad  and 
tunnel  upon  its  present  route,  theretofore  granted  by  the  municipal 
authorities  of  the  then  city  of  New  York  and  Long  Island  City,  and 
held  that  the  company  was  legally  organized  and  existing,  and  had 
the  right  to  construct  its  timnel  and  road.    We  said : 

"The  appellants  claim  that  the  plaintiff  has  forfeited  its  rights  by  lapse  of 
time.  By  amendment  to  the  railroad  law  of  1850,  made  by  chapter  775,  p. 
1903,  Ijelwb  1867,  It  was  provided  that  the  corporate  existence  and  powers  of 
the  compaDy  should  cease  if  it  should  not  within  five  years  after  the  filing  of 
its  articles  of  association  begin  the  construction  of  its  road  and  expend  there- 
on 10  per  cent  of  its  capital  or  should  not  finish  its  road  and  put  it  in  opera- 
tion within  ten  years  from  said  time.  The  articles  of  association  were  filed 
on  the  30th  of  July,  1887.  The  company  entered  into  a  contract  for  the 
construction  of  its  road  in  June,  1890,  work  was  begun  thereunder,  and  by 
July  30,  1892,  upwards  of  10  per  cent,  of  the  capital  had  been  expended. 
The  time  for  completion  had  been  extended  by  chapters  700,  p.  468,  Laws  1805, 
chapter  647,  p.  1430,  Laws  1809,  chapter  617,  p.  1482,  Laws  1901,  chapter  487, 
p.  1142,  Laws  1902,  and  chapter  597,  p.  1282,  Laws  1903,  to  January  1,  1907.  A3 
this  case  was  commenced  in  February,  1906,  and  tried  in  June  of  the  same 
year,  the  time  of  completion  had  not  expired." 

The  question  reserved  in  that  case,  viz.,  the  eflfect  of  the  expira- 
tion of  the  statutory  period  for  completion  of  the  work  upon  the  rights, 
privileges,  and  franchises  of  the  company,  is  now  squarely  before  us 
for  determination. 

It  is  conceded  that  the  work  was  not  completed  on  the  1st  of  Jan- 
uary, 1907.  It  is  conceded  that  the  company  had  commenced  and 
prosecuted  the  construction  from  Van  Alst  avenue  in  Long  Island 
City  in  Fourth  street  to  the  corner  of  West  avenue,  and  frcnn  there 
through  private  property  to  the  bulkhead  line  of  the  East  River,  and 
from  thence  under  the  river  to  the  Manhattan  shore,  and  from  the 
bulkhead  line  of  Manhattan  through  and  along  42nd  street  to  the 
Grand  Central  Depot.  It  is  not  shown  in  the  agreed  statement  of 
facts  how  much  of  the  tunnel  and  railroad  remained  to  be  constructed 
upon  the  1st  of  January,  1907,  how  much  money  had  up  to  that  time 
been  expended  in  the  prosecution  of  the  work,  whether  said  money 
had  been  raised  upon  bonds  secured  by  mortgages  upon  the  road  and 
its  franchises,  or  from  stockholders,  what  contracts  it  had  made  or 
were  outstanding,  what  obstacles  it  had  met  which  impeded  comple- 
tion, and  whether  physical  or  by  interference  of  the  officers  or  agents 
of  the  city.  Merely  the  bald  proposition  is  advanced  that  by  the  fail- 
ure of  the  company  to  complete  on  the  1st  day  of  January,  1907,  not 
only  did  the  corporation  cease  to  exist,  and  lose  its  corporate  capacity 
and  powers,  but  that  there  ceased  to  exist  as  well  whatever  consents 
it  had  obtained  from  the  municipalities  by  reason  of  which  alone  it 
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had  the  right  to  use  and  occupy  a  portion  of  the  public  streets  beneath 
the  surface,  and  that  thereby  its  occupation  of  such  streets  became  il- 
legal, it  was  a  mere  trespasser,  and  the  dtv  had  the  right  to  retake 
complete  possession  and  control  thereof.  /The  right  to  be  a  corpora- 
tion and  to  exercise  corporate  powers  is  aerived  solely  from  the  state. 
The  power  which  creates  has  the  right  to  destroy.  The  state  has  the 
right  to  limit  the  period  of  existence  of  its  creature,  the  corporation, 
to  provide  conditions  precedent  or  subsequent  by  laws  existing  at  the 
time  of  its  creation,  or  by  laws  subsequeutly  passed  to  destroy  its 
existence  for  such  reasons  as  may  seem  to  the  Legislature  sufficient. 
Upon  these  propositions  there  is  and  can  be  no  doubt.  They  are  put 
beyond  controversy  by  repeated  decisions  of  the  Court  of  Appeals. 
The  power  to  create,  regulate,  and  destroy  the  corporation  is  one  thing. 
The  disposition  of  its  property  is  quite  another,  governed  by  other  con- 
siderations and  guarded  by  constitutional  provisions  of  great  moment. 
''Whatever  might  have  been  the  intention  of  the  Leg^islature  or  even 
of  the  f ramers  of  our  Constitution  in  respect  to  the  effect  of  the  power 
of  repeal  reserved  in  acts  of  incorporation  upon  the  property  tights 
of  a  corporation,  such  power  must  still  be  exercised  in  subjection  to 
the  provisions  of  the  federal  Constitution."  People  v.  O'Brien,  111 
N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684. 

In  the  case  cited  the  court  had  under  consideration  certain  acts  of 
the  Legislature  of  1886  (Laws  1886,  p.  443,  c.  268)  repealing  the 
charter  of  the  Broadway  Surface  Railroad  Company  and  dissolving 
its  corporate  existence.  The  company  had  applied  to  the  municipality 
for  authority  to  lay  tracks  and  run  cars  over  Broadway  from  the  Bat- 
tery to  Fifteenth  street.  The  consent  of  the  city,  by  resolution  of  the 
common  council,  had  been  given  upon  the  terms  and  conditions  pre- 
scribed in  the  resolution  granting  it,  amongst  which  was  the  annual 
pa)mient  of  a  considerable  sum  of  money  tp  the  municipality.  The 
company  duly  accepted  the  grant,  and  fully  complied  with  and  per- 
formed all  of  the  terms  and  conditions  provided  therein  to  entitle  it 
to  acquire,  construct,  and  operate  its  road.    The  court  said : 

"We  think  the  material  question  fop  discussion  here  is  whether  the  fran- 
chise to  maintain  tracks  and  run  cars  on  Broadway  survived  the  dissolution 
of  the  corporation,  and,  if  so,  upon  whom  the  right  of  administering  its  af- 
fairs devolved.  ♦  ♦  ♦  The  title  to  streets  in  New  York  Is  vested  in  the 
city  in  trust  for  the  people  of  the  state,  but  under  the  Constitution  and 
statutes  it  had  authority  to  convey  such  title  as  was  necessary  for  the  pur- 
pose to  corporations  desiring  to  acquire  the  same  for  use  as  a  street  railroad 
The  city  had  authority  to  limit  the  estate  granted  either  as  to  the  extent 
of  Ita  use  or  the  time  of  Its  enjoyment,  and  also  had  power  to  grant  an  inter- 
est in  its  streets  for  a  public  use  in  perpetuity  which  should  be  irrevocable. 

♦  ♦  ♦  Grants  similar  in  all  material  respects  to  the  one  in  question  have 
heretofore  been  before  the  courts  of  this  state  for  construction,  and  it  has 
been  quite  uniformly  held  that  they  vest  the  grantees  with  an  interest  In  the 
street  in  perpetuity  for  the  purposes  of  a  street  railroad.  •  ♦  ♦  We  are 
therefore  of  the  opinion  that  the  Broadway  Surface  Railroad  Company  took 
an  estate  in  perpetuity  in  Broadway  through  Its  graht  from  the  city  under 

-the  authority  of  the  Constitution  and  the  act  of  the  Legislature.  It  is  also 
well  settled  by  authority  in  this  state  that  such  a  right  constitutes  property 
within  the  usual  and  common  signification  of  that  word.  Sixth  Ave.  R.  Co. 
V.  Kerr.  72  N.  Y.  330 ;    People  v.  Sturtevant,  9  N.  Y.  263.  59  Am.  Dec.  536. 

•  ♦  ♦  The  laws  of  this  state  have  made  such  interest  taxable,  inheritable, 
alienable,  subject  to  levy  and  sale  under  execution,  to  condemnation  under 
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the  exercise  of  the  right  of  eminent  domain,  and  invested  them  with  the 
attributes  of  property  generally.  ♦  •  ♦  indeed,  it  is  a  matter  of  pubUe 
iiistory  that  one-half  of  the  railroads  of  the  state  are  now  operated  by  organ- 
izations other  than  those  to  whom  the  franchises  were  originally  granted,  not- 
withstanding their  dissolution,  through  transfers  effected  by  the  foreclosure  of 
mortgages  and  otherwise.  The  statutes  cited,  as  well  as  others  not  specially 
referred  to,  indicate  the  general  policy  of  the  state  to  render  such  interests 
independent  of  the  life  of  the  original  corporation  and  transferable  as  prop- 
erty by  means  of  judidal  proceedings  and  otherwise  under  certain  restrictions, 
not  pertinent  to  our  present  purpose  particularly  to  consider.  People  y.  Brook- 
lyn F.  &  C.  I.  R.  R.  Oo.,  89  N.  Y.  84.  ♦  ♦  •  The  court  also  held  Un  that 
case)  that,  upon  a  foreclosure  of  the  property  and  franchises  of  a  railroad 
corporation,  an  individual  could  lawfully  become  their  purchaser,  and  could 
hold  and  transfer  them  to  any  corporation  having  or  acquiring  the  right 
to  exercise  such  franchises.  ♦  •  •  It  may  ♦  ♦  •  be  conceded  that  the 
state  had  authority  to  repeal  this  charter,  provided  no  rights  of  property  were 
thereby  invaded  or  destroyed.  In  speaking  of  the  franchises  of  a  corpora- 
tion, we  shall  assume  that  none  are  assignable  except  by  the  special  authority 
of  the  Legislature.  We  must  also  be  understood  as  referring  only  to  such 
franchises  as  are  usually  authorized  to  be  transferred  by  statute,  viz.,  those 
requiring  for  their  enjoyment  the  use  of  corporeal  property,  such  as  railroad, 
canali  telegraph,  gas,  water,  bridge,  and  similar  companies,  and  not  to  those 
which  are  in  their  nature  purely  incorporeal  and  Inalienable,  such  as  the  right 
of  corporate  life,  the  exercise  of  banking,  trading  and  insurance  powers,  and 
similar  privileges.  The  fanchises  last  referred  to,  being  personal  in  char- 
acter and  dependent  upon  the  continued  existence  of  the  donee  for  their 
lawful  exercise,  necessarUy  expire  with  the  extinction  of  corporate  life,  unless 
special  provision  is  otherwise  made.  •  ♦  •  The  contention  that  the  prop- 
erty of  a  dissolved  corporation  is  forfeited  rests  wholly  upon  what  is  claimed 
to  be  the  necessary  consequence  of  the  extinction  of  corporate  life.  We  do 
not  think  the  dissolution  of  a  corporation  works  any  such  effect  It  would  not 
naturally  seem  to  have  any  other  operation  upon  Its  contracts  or  property 
rights  than  the  death  of  a  natural  person  upon  his.  ♦  •  •  Here  the  grantee 
has  performed  every  condition  essential  to  its  creation  as  a  corporate  being 
and  its  capacity  to  acquire  and  hold  property,  and  the  only  question  is  as  to 
the  effect  of  a  power  to  extinguish  the  corporate  life,  reserved  in  its  charter, 
upon  its  property  rights.  ♦  ♦  ♦  We  are  therefore  of  the  opinion  that  the 
Broadway  Surface  Company  took  an  Indefeasible  title  to  the  land  necessary 
to  enable  it  to  construct  and  maintain  a  street  railroad  in  Broadway,  and  to 
run  cars  thereon  for  the  transportation  of  freight  and  passengers,  which  sur- 
.vived  its  dissolution.  ♦  ♦  ♦  -Sections  9,  10,  tit  3,  c  18,  pt  1,  pp.  1531,  1532, 
Rev.  St  (7th  Ed.)    ♦    ♦    ♦    read  as  follows: 

"  'Sec.  9.  Upon  the  dissolution  of  any  corporation  created  or  to  be  created, 
and  unless  other  persons  shall  be  appointed  by  the  legislature,  or  by  some 
court  of  competent  authority,  the  directors  or  managers  of  the  affairs  of  such 
corporation  at  the  time  of  its  dissolution,  by  whatever  name  they  may  be 
known  in  law,  shall  be  the  trustees  of  the  <:redltors  and  stockholders  of  the 
corporation  dissolved,  and  shall  have  full  power  to  settle  the  affairs  of  the 
corporation,  collect  and  pay  the  outstanding  debts,  and  divide  among  the 
stockholders  the  moneys  and  other  property  that  shall  remain  after  the  pay- 
ment of  debts  and  other  necessary  expenses. 

*'  'Sec.  10.  The  persons  so  constituted  trustees  shall  have  authority  to  sue 
for  and  recover  the  debts  and  property  of  the  dissolved  corporation,  ♦  ♦  • 
and  shall  be  jointly  and  severally  responsible  to  the  creditors  and  stockhold- 
ers of  such  corporation  to  the  extent  of  its  property  and  effects  that  shall 
come  into  their  hands.' 

"From  these  sections  It  would  seem  that  upon  the  dissolution  of  this  cor- 
poration its  remaining  trustees  became  vested  with  the  title  of  Its  property, 
and  responsible  to  its  creditors  and  stockholders  for  the  value  thereof. 
♦  *  ♦  Tbe  act  attempts  to  preserve  the  validity  of  the  consents  held  by 
the  corporation  notwithstanding  its  dissolution,  and  directs  their  sale  and 
transfer  to  the  purchaser,  and  the  payment  of  the  purchase  price  to  the 
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•city.  These  consents  were  the  moniments  of  title  to  the  enjoyment  of  the 
rights  acquired  thereunder  by  the  railroad  corporation,  and  could  not  be 
lawfully  retained  in  existence  or  transferred  except  by  its  consent,  manifested 
in  some  of  the  ways  provided  by  law.  Their  possession  by  any  lawful  trans- 
feree would  entitle  him  to  the  exercise  and  use  of  the  rights  thereby  conferred. 
The  attempt  to  transfer  them  to  a  third  party  by  the  mere  force  of  the 
statute,  without  the  consent  or  knowledge  of  their  lawful  owners,  was  an 
effort  to  change  their  ownership  without  due  process  of  law.  ♦  ♦  •  The 
main  argument  presented  to  maintain  the  constitutionality  of  this  act,  is  the 
assertion  that  these  consents  do  not  constitute  property  within  the  usual 
signification  of  that  term.  We  have  considered  that  question,  and  do  not 
agree  with  the  daim.  In  view  of  the  fact  that  the  statute  expressly  contem- 
plates their  sale,  transfer,  and  acquisition  by  a  purchaser,  it  would  seem  un- 
necessary to  go  further  to  prove  the  fallacy  of  such  a  contention." 

I  have  quoted  freely  from  the  opinion  of  Chief  Judge  Ruger  in  the 
O'Brien  Case,  because  the  doctrine  that  municipal  consents  acted  up- 
on are  property  has  been  by  that  case  decided  at  a  time  of  great  pub- 
lic indignation  and  under  very  peculiar  circumstances  established  as 
the  settled  law  of  this  state. 

^  Matter  of  Brooklyn,  Q.  C.  &  S.  R.  R.  Co.,  185  N.  Y.  171,  77  N. 
E.  994,  was  an  appeal  from  an  order  denying  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  certain  city  officers  to  grant  to  the 
petitioner  a  permit  to  open  the  pavement  on  Saratoga  avenue  in  the 
city  of  Brooklyn  for  the  .purpose  of  constructing  thereon  a  double- 
track  surface  railroad.  The  Broadway  Railroad  Company  for  many 
years  prior  to  1893  had  been  a  street  surface  railroad  corporation 
owning  and  operating  a  double-track  street  surface  railroad  on  Broad- 
way and  other  streets  in  the  city  of  Brooklyn.  On  May  28,  1893,  it 
caused  to  be  filed  and  recorded  a  certificate  of  extension  of  its  road 
between  certain  limits,  upon  Saratoga  avenue  in  said  city.  On  July 
54,  1893,  the  common  council  of  the  said  city  granted  its  consent  to 
said  company  to  construct,  maintain,  and  operate  its  proposed  exten- 
sion. In  November,  1893,  the  Brooklyn,  Queens  County  &  Suburban 
Railroad  Company  was  duly  incorporated  as  a  street  surface  railroad 
corporation,  and  on  January  16,  1894,  being  then  the  lessee  of  the 
rights,  property,  and  franchises  of  the  Broadway  Railroad  Company, 
took  a  surrender  and  transfer  of  all  the  capital  stock  of  said  latter 
company,  which  thereby  became  merged  into  and  with  the  Brooklyn, 
Queens  County  &  Suburban  Railroad  Company,  which,  in  turn,  thereby 
became  the  owner  of,  among  other  property,  the  rights,  privileges,  and 
franchise  above  referred  to,  to  construct  and  operate  the  extension 
in  Saratoga  avenue.  Some  time  between  January  16,  1894,  and  Sep- 
tember 30,  1903,  the  petitioner  obtained  the  requisite  consents  of  the 
property  owners  for  the  construction  of  said  extension,  but  down  to 
the  time  of  the  institution  of  this  proceeding,  at  said  latter  date,  it  had 
never  taken  any  steps  to  commence  or  complete  the  construction  of 
the  same.  Referring  to  section  6  of  the  railroad  law,  and  section  99 
of  said  law,  as  enacted  in  chapter  565,  p.  1112,  Laws  1890,  and  hold- 
ing that  section  5  was  self -executing,  and  section  99  not,  the  court 
proceeded  along  this  line  of  argument : 

'^In  fact,  we  think  that  both  sections  are  needed  to  protect  the  public  from 
undue  delay  upon  the  part  of  a  corporation  in  commencing  and  completing 
its  road*    Section  99  requirea  the  corporation  to  commence  and  complete  the 
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construction  of  its  road  within  a  certain  period  after  the  consent  of  the 
local  authorities  and  property  owners  or  the  substitutes  for  the  latter  have 
been  obtained.  This  protection  is  valuable  so  far  as  it  goes,  but  it  does  not 
cover  the  entire  subject.  It  does  not  specify  any  time  within  which  such 
consents  must  be  obtained,  and,  so  far  as  its  provisions  are  concerned,  a  rail- 
road company  after  filing  its  certificate  of  incorporation  ♦  ♦  ♦  might  de- 
lay indefinitely  before  proceeding  to  a  point  where  It  would  be  compelled  to 
commence  and  complete  its  road.  Section  5  supplements  these  provisions  of 
the  later  section  by  requiring  a  corporation  to  proceed  within  a  certain  time 
fixed  by  the  date  of  filing  its  certificate  of  incorporation.  ♦  ♦  ♦  This  re- 
quirement may  or  may  not  be  as  valuable  and  necessary  as  that  prescribed  by 
section  99,  but  it  secures  the  public  benefit  that  a  corporation  taking  advantage 
of  a  statute  allowing  it  to  become  incorporated  for  the  purpose  of  building 
a  railroad  •  *  *  must  exercise  the  privil^es  thus  conferred  within  a 
certain  time  or  else  forfeit  them.  Furthermore,  and  what  is  especially  perti- 
nent here,  we  are  unable  to  see  any  inconsistency  or  repugnancy  between  such 
requirements  and  those  provided  by  section  99.  Each  section  commands  that 
as  a  return  for  privileges  conferred  upon  it,  a  street  surface  railroad  shall 
within  a  certain  time  take  steps  to  utilize  these  privileges,  and  make  them  a 
l)0ssible  subject  of  use  and  benefit  to  the  public.  Neither  section  is  hostile  to 
the  other,  but  both  supplement  each  other,  and  provide  for  the  exercise  of  not 
unreasonable  diligence  by  a  corporation  in  return  for  privileges  which  are 
granted  in  part  at  least  that  it  may  serve  public  convenience  and  utility." 

Referring  to  certain  statutes  which  were  claimed  to  affect  the  time 
limit,  the  court  said : 

*'If  we  assume  that  these  enactments  were  intended  to  accomplish  the 
purpose  claimed  for  them,  we  still  think  that  they  were  ineffectual  so  to  do. 
At  the  time  they  were  passed  appellant  had  absolutely  forfeited  and  lost  its 
franchise  to  construct  the  road  in  Saratoga  avenue  and  all  of  its  rights 
thereunder.  Matter  of  Brooklyn,  W.  &  N.  Ry.  Co.,  72  N.  Y.  245.  The  mu- 
nicipality, upon  the  other  hand,  had  regained  by  forfeiture  all  of  the  rights 
which  it  had  once  granted  to  the  appellant  Both  parties  to  the  original 
franchise  had  been  restored  to  precisely  the  same  position  which  they  occupied 
before  it  was  granted."  ' 

We  therefore  have  upon  the  one  hand,  in  People  v.  O'Brien,  supra, 
a  situation  presented  where  a  railroad  corporation,  having  obtained 
the  consent  of  the  city  for  the  construction,  maintenance,  and  opera- 
tion of  a  railroad  in  a  public  street  upon  certain  conditions,  had  com- 
plied with  all  the  conditions  prescribed,  had  mortgaged  its  road  and 
had  entered  into  contracts,  and  where  the  Legislature,  having  deter- 
mined that  the  methods  by  which  the  corporation  had  obtained  from 
the  local  authorities  said  consents  were  vicious  and  criminal,  had  de- 
creed the  dissolution  of  the  corporation,  and  had  undertaken  to  trans- 
fer back  to  the  city  the  rights  granted  under  the  city's  consent,  in  or- 
der that  the  city  might  again  dispose  of  it  to  other  purchasers  and 
receive  proper  remuneration  therefor.  Under  such  circumstances, 
although  the  court  held  that  so  far  as  the  dissolution  of  the  corpora- 
tion and  the  extinction  of  its  powers  flowing  from  and  incident  to  its 
right  to  be  a  corporation  were  concerned,  the  Legislature  acted  en- 
tirely within  its  jurisdiction,  nevertheless  it  held  that  the  consent  of 
the  municipality  by  virtue  of  which  alone  the  corporation  had  the  right 
to  construct,  maintain,  and  operate  a  railroad  on  the  public  street, 
when  the  corporation  had  accepted  such  consent  and  had  fully  per- 
formed the  conditions  required,  and  had  proceeded  to  construct  the 
road  and  exercise  the  other  acts  incidental  to  such  construction,  be- 
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came  property,  a  grant  in  perpetuity  of  the  right  to  maintain  and  op- 
erate a  railroad  upon  the  street,  irrevocable  in  its  nature,  and  beyond 
destruction  by  legislative  act;  that  as  property  it  passed  with  the 
tangible  property  of  the  company,  upon  its  dissolution,  into  the  hands 
of  its  last  directors,  as  trustees,  was  vested  in  them,  and  became  trans- 
ferable by  them  precisely  as  any  pther  property  of  the  company. 

Under  this  case  a  consent  acted  upon,  which  for  convenience  has 
come  to  be  called  a  special  or  secondary  franchise,  and  the  rights  and 
privileges  thereunder  flowing  from  a  municipality,  is  differentiated 
from  the  right  td  be  a  corporation  and  to  exercise  the  generar  powers 
thereof  granted  by  the  state,  is  property,  and  within  the  protection 
of  all  the  constitutional  provisions,  state  and  national,  for  the  pro- 
tection of  property.  On  the  other  hand,  in  the  Brooklyn,  Q.  C.  & 
S.  R.  R.  Co.  Case,  supra,  it  was  held  that,  when  the  company  caused 
to  be  filed  and  recorded  a  certificate  of  extension  of  its  road,  that 
certificate  was  in  effect  clearly  and  simply  an  amendment  of  its  orig- 
inal articles  of  incorporation  and  the  date  of  filing  thereof  fixed  the 
period  within  which  the  corporation  must  act  as  to  said  extension, 
and,  although  it  had  obtained  the  requisite  consents  from  the  munici- 
pality and  from  the  property  holders,  yet  nevertheless,  where  it  had 
done  nothing  except  to  obtain  those  consents  within  the  time  limited 
by  the  statute,  the  company  had  absolutely  forfeited  and  lost  its  fran- 
chises on  such  extension,  and  all  of  its  rights  thereunder  the  municipal- 
ity had  regained  by  forfeiture  all  of  the  rights  which  it  had  once  grant- 
ed, and  both  parties  had  been  restored  to  precisely  the  same  position 
which  they  occupied  before  said  franchise  was  granted.  In  other 
words,  on  the  one  hand  completed  use  had  transformed  the  consent 
into  property;  on  the  other  absolute  nonuser  had  resulted  in  for- 
feiture of  the  right  to  use. 

Between  these  two  extremes  of  complete  use  and  of  complete  nonuse 
lies  the  case  at  bar.  It  is  conceded  in  the  statement  of  facts  that  the 
corporation  has  ceased  to  exist ;  that  its  powers,  incidental  to  corpo- 
rate existence,  derived  from  the  state,  have  been  forfeited  to  the  state. 
Those  powers  are  those  prescribed  by  law,  being  the  general  powers 
conferred  upon  corporations,  as  to  be  a  corporation,  to  sue  and  be 
sued,  have  a  corporate  seal,  to  acquire  and  hold  property,  and  to  mort- 
gage the  same,  and  the  additional  powders  of  a  general  nature  con- 
ferred upon  railroad  corporations  by  the  general  provisions  of  the 
act  under  which  it  was  incorporated.  Those  powers  it  can  no  longer 
exercise.  But,  as  the  state  has  said  its  powers  shall  cease,  so  it  has 
said  its  property  shall  be  preserved,  and  shall  vest  in  its  directors 
as  trustees  for  the  benefit  of  its  creditors  and  members.  The  consent 
of  the  municipal  authorities,  when  acted  upon,  ceases  to  be  a  power 
and  becomes  property,  and,  like  other  property,  is  not  lost  like  a  pow- 
er, but  preserved  and  vested  in  the  trustees. 

This  corporation,  by  signed  and  sealed  paper,  accepted  the  consents 
of  the  municipal  authorities  with  all  the  conditions  thereto  attached. 
That  is  conceded.  It  proceeded  to  act  upon  these  consents.  Within 
five  years  it  had  commenced  construction  and  had  expended  10  per 
cent,  of  its  capital  therein.  It  therefore  had  passed  the  first  critical 
state  in  its  existence.    It  has  nearly  completed  its  road.    It  is  physical- 
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ly  in  the  streets,  as  to  which  it  had  a  consent  It  has  expended  large 
sums  of  money  which  it  was  only  enabled  to  get  by  virtue  of  the  con- 
sent of  the  local  authorities  which  consent  has  become  attached  to 
the  tangible  property  put  into  construction,  by  excavations,  by  building 
the  tunnel,  by  tracks  in  the  streets^  and  under  the  river,  and  by  the 
purchase  of  private  property,  through  a  portion  of  which  the  road 
runs.  Under  these  circumstances,  it  seems  to  me  that  those  consents 
which  were  not  limited  in  time  or  dependent  upon  expenditure  by  the 
acts  of  their  creators,  to  wit,  the  municipal  authorities,  were  as  much 
the  property  of  the  corporation  before  its  dissolution,  as  its  physical 
property;  that  they  were  attached  to  that  tangible  property,  and 
made  it  possible,  because  by  them  alone  did  the  corporation  have  the 
right  to  go  into  public  streets.  As  so  much  had  been  done  upon  ac- 
ceptance of  the  municipal  consents  and  in  reliance  thereon,  it  is  im- 
possible that  both  parties  can  be  restored  to  precisely  the  same  posi- 
tion which  they  occupied  before  the  franchise  was  granted  as  was 
the  case  in  the  Brooklyn,  Q.  C.  &  S.  R.  R.  Co.  Case,  as  pointed  out 
by  Hiscock,  J.  No  court  has  yet  said  that  under  such  circumstances, 
as  in  the  case  at  bar,  the  limitation  put  by  the  state  upon  the  fran- 
chise to  be  a  corporation  can  be  attached  to  the  grant  of  the  consent 
of  the  municipality  once  given  and  acted  upon,  and  thereby  transmuted 
into  property.  It  seems  to  me  that  no  court  which  has  once  regarded 
as  property  these  so-called  special  or  secondary  franchises  when  acted 
upon  will  say  that  they  cease  to  be  property  because  the  corporation 
to  which  they  were  granted  has  either  committed  suicide  or  been  ex- 
ecuted or  died  a  natural  death.  But,  as  in  the  case  of  the  death  of 
a  natural  person,  his  property  and  property  rights  become  vested  in 
his  representatives,  either  his  heirs,  executors,  administrators,  or  next 
of  kin,  so  in  the  case  of  this  artificial  person  these  consents  so  acted 
upon  with  its  other  property  become  vested  in  its  representatives,  its 
trustees,  to  collect  and  dispose  of,  for  the  payment  of  its  debts  and 
distribution  among  those  entitled  to  the  surplus,  if  any  there  be. 

We  think,  therefore,  that  the  question  submitted  should  be  answered 
in  favor  of  the  defendants ;  that  the  franchises,  rights,  and  privil^es 
granted  by  the  several  boards  of  aldermen  did  not  cease  and  deter- 
mine on  January  1,  1907,  but  did  pass  to  the  defendants  herein  as 
trustees,  under  section  30  of  the  general  corporation  law,  of  the  cred- 
itors, stockholders,  and  members  of  the  New  York  &  Long  Island 
Railroad  Company';  that  the  occupation  by  the  defendants  of  the  tun- 
nels, tracks,  structures,  and  property  of  the  company  in  the  streets 
of  the  city  of  New  York,  in  the  borough  of  Manhattan,  and  the  bor- 
ough of  Queens  is  lawful;  and  that  the  plaintiff  should  be  enjoined 
from  interfering  therewith. 

Judgment  ordered  accordingly  for  defendants,  with  costs.  All  con- 
cur. 
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HALD  et  al.  t.  CLAFFY  et  aL 

(Supreme  Court,  Appellate  Diyision,  Second  Department    Mardi  19,  1909.) 

SPEcmo  Pebvobmanoe  (8  106*) — ^Pabtivs. 

Where  testator  deyised  his  estate  to  his  executors,  in  trust  to  provide 
an  income  for  his  widow  and  daughter  during  the  widow's  life,  the  trust 
to  terminate  at  her  death,  and  the  estate  to  be  divided  among  testator's 
children,  the  executors  took  title  under  the  express  trust,  and  were  the 
proper  parties  to  carry  out  a  contract  by  testator  for  sale  of  part  of  the 
land ;  and  where,  in  an  action  by  the  purchaser  against  the  executors  for 
specific  performance,  it  appeared  that  defendants  were  prepared  to  give 
full  title  as  to  the  dower  interest,  the  court  pvoj^Tlj  refused  to  make  the 
widow  and  heirs  at  law  parties  defendant 
[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Dec.  Dig.  8  106.*] 

Appeal  from  Special  Term. 

Action  by  Charles  B.  Hald  and  others  against  Joseph  H.  Claflfy  and 
another,  as  executors  of  the  last  will  of  Joseph  Lawson,  deceased,  for 
specific  performance  of  a  contract  for  the  sale  of  real  property.  From 
an  order  denying  a  motion  to  amend  the  summons  and  complaint,  so 
as  to  make  the  widow  and  heirs  at  law  of  decedent  parties  defendant, 
plaintiffs  appeal.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  BURR,  and 
RICH,  JJ. 

Edward  J.  Reilley,  for  appellants. 
Earl  A.  Darr,  for  respondents. 

WOODWARD,  J.  On  the  31st  day  of  January,  1908,  Joseph  Law- 
son  entered  into  a  contract  for  the  conveyance  of  certain  real  estate, 
situate  in  the  borough  of  Brooklyn,  to  one  Joseph  Pettit,  assignor  of 
plaintiffs,  and  on  the  following  day  he  departed  this  life,  leaving  a  last 
will  and  testament,  by  the  terms  of  which,  after  various  specific  be- 
quests, he  conveys  to  his  executors  "all  the  rest,  residue  and  remainder 
of  my  estate,  both  real,  personal  and  mixed,"  in  trust  for  the  purpose 
of  providing  an  income  of  $60  per  month  to  his  widow,  with  an  ad- 
ditional provision  for  an  income  of  $20  per  month  for  his  daughter, 
during  the  life  of  his  widow,  and  upon  the  latter's  death  the  trust 
IS  to  terminate,  the  property  is  to  be  sold,  and  the  proceeds  divided 
among  his  children.  The  plaintiffs  claim  that  the  legal  title  to  the  real 
estate  involved  is  in  the  widow  and  heirs  at  law,  and  that,  while  the 
executors  have  tendered  a  deed  of  tjie  premises,  in  accord  with  the 
terms  of  the  contract  of  January  31st,  this  would  not  serve  to  give 
them  good  title. 

We  think  the  learned  court  at  Special  Term  has  properly  denied  the 
motion.  The  executors  take  the  title  to  the  testator's  property  as 
trustees  under  the  express  trust,  and  whether  it  be  considered  as  real 
estate,  or  as  having  been  converted  into  personalty  through  the  opera- 
tion of  the  contract  of  January  31,  1908,  under  the  general  rule  pre- 
vailing in  such  cases  (Williams  v.  Haddock,  145  N.  Y.  144,  150,  39 
N.  E.  825),  can  make  no  make  possible  difference.    The  legal  title  to 

•For  other  caMs  see  ume  topic  ft  8  kxxmbbb  In  Dec.  St  Am.  Digt.  1907  to  dato.  ft  Rep'r  IndexM 
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the  estate,  whether  consisting  of  real  personal,  or  mixed  property, 
vests  in  the  trustees,  subject  only  to  the  right  of  the  beneficiaries  to 
enforce  the  trust,  and  the  executors  and  trustees  have  a  perfect  right 
to  carry  out  the  contract  of  the  testator,  and  to  accept  the  price  agreed 
upon,  constituting  this  a  part  of  the  trust  fund.  Neither  the  widow  nor 
the  heirs  at  law  have  any  interest  in  this  real  estate,  as  such,  with  the 
exception,  of  course,  of  the  widow's  dower,  and  as  to  this  the  defend- 
ants allege  in  their  answer  that  they  are  prepared  to  give  a  full  title, 
which  could  be  done,  of  course,  with  the  consent  of  the  widow.  In- 
deed, with  the  exception  noted,  they  have  no  interest  in  the  property 
during  the  lifetime  of  the  widow.  It  is  vested  in  the  trustees,  subject 
to  the  right  of  the  beneficiaries  to  have  the  trust  enforced.  Having  no 
legal  interest  in  the  property,  they  could  not  be  necessary  parties 
in  an  action  for  specific  performance,  and  the  order  appealed  from  is 
therefore  right  and  proper. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  aillrmed,  with  $10  costs  and  disbursements.    All  concur. 


NATIONAL  EXCH.  BANK  OF  OLAYTON  T.  NIMS  et  al.   v 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1909.) 

Fbauduucnt  Conveyances  (§  104*)— Husband  and  Wipe. 

A  husband  who  was  indebted  to  plaintiff  owned  a  life  estate  in  premises, 
his  wife  owning  the  remainder.  The  wife  contracted  to  sell  the  premises, 
paid  her  husband  a  substantial  price  for  his  interest,  and  both  executed 
the  deed.  There  was  no  proof  that  the  wife  practiced  any  fraud  in  con- 
tracting her  husband's  debts ;  in  acquiring,  holding,  or  selling  the  prem- 
ises; In  her  transactions  with  her  husband,  or  in  acquiring  his  interest; 
or  that  she  had  any  knowledge  of  his  indebtedness,  or  that  the  price  paid 
for  his  interest  was  inadequate.  Held,  that  there  remained  in  the  hus- 
band no  interest  in  the  premises  available  either  to  him  or  to  his  creditors. 

[E>i.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Dec.  Dig.  S 
104.*] 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  the  National  Exchange  Bank  of  Clayton,  N.  Y.,  against 
Livingstone  A.  Nims  and  another,  impleaded.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  -Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ.       . 

L.  H.  Ford,  for  appellant. 
G.  E.  Morse,  for  respondents. 

ROBSON,  J.  This  case  presents  this  state  of  facts:  In  the  spring 
of  1907  defendant  Livingstone  A.  Nims  was  the  owner  of  a  life  estate 
in  a  parcel  of  real  estate  in  Jefferson  county.  His  wife,  the  defend- 
ant Edith  Nims,  owned  the  remainder  in  the  premises.  In  April  of 
that  year  she,  through  her  agent,  Heyl,  made  an  oral  contract  with 
defendant  Walton  to  sell  these  premises  to  the  latter.    This  agreement 

*For  other  cases  see  same  topic  ft  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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was  thereupon  reduced  to  writing  and  signed  by  Heyl  for  Mrs.  Nims ; 
he  being  fully  authorized  in  writing  to  make  and  sign  the  contract 
as  agent.  Heyl  was  not  the  husband's  agent ;  and  the  latter  was  not  a 
party  to  either  the  oral  or  written  contract.  Walton  did  not  sign  the 
contract,  but  went  into  possession  of  the  premises  at  once,  at  that  time 
paying  the  first  installment  of  the  purchase  price.  The  contract  price 
was  $900,  payable  in  installments,  and  included  payment  of  a  $200 
mortgage  then  a  lien  on  the  proper-ty,  all  of  which  have  been  met  by 
Walton,  except  the  last  installment  of  $400,  pa3mient  of  which  has 
been  held  up  by  this  action  and  the  proceedings  upon  which  it  is  based. 

The  defendants  Nims  were  nonresidents  of  this  state.  Heyl,  the 
agent,  after  making  the  contract  of  sale,  at  once  prepared  a  deed 
of  the  premises  to  Walton  which  he  forwarded  to  Mrs.  Nims  for 
execution  by  herself  and  husband.  Before  the  husband  would  sign 
the  deed,  he  insisted  on  receiving  as  a  consideration  for  his  interest 
in  the  premises  $150,  which  was  the  amount  he  had  contributed 
towards  the  purchase  price  of  the  premises,  which  amount  seems  to 
have  been  the  consideration  in  return  for  which  his  wife  had  previous- 
ly conveyed  to  him  the  life  estate  he  had  therein.  Mrs,  Nims  paid  him 
the  $150,  and  they  both  then  executed  the  deed.  After  its  execution, 
she  received  it,  and  at  once  sent  it  on  to  Heyl,  with  instructions  that 
he  should  hold  the  deed  and  deliver  it  to  Walton,  the  purchaser,  when 
the  payment  of  the  purchase  price  was  completed.  At  the  time  of 
these  transactions  and  for  some  time  prior  thereto  Livingstone  A. 
Nims  was  indebted  to  plaintiff.  After  the  contract  had  been  made,  the 
deed  executed,  and  placed  in  the  hands  of  Heyl  under  the  circum- 
stances detailed  above,  action  was  begun  by  plaintiff  on  its  claims 
against  Nims.  An  attachment  was  obtained  and  levy  thereunder  at- 
tempted to  be  made  upon  the  life  estate  of  Nims,  and  also  upon  any 
claim  for  unpaid  purchase  price  of  his  interest  in  the  premises,  which 
he  might  have  against  Walton,  the  purchaser.  Judgment  was  render- 
ed in  favor  of  the  plaintiff  in  this  action  and  an  execution  issued 
thereon.  There  was  no  personal  service  of  the  papers  in  the  action 
on  Nims.  The  execution  has  not  been  returned,  and  this  action  is 
brought  to  obtain  equitable  relief  in  aid  of  the  execution,  as  appellant 
claims,  and  in  aid  of  the  attachment  as  respondents  insist.  Whether 
this  action  is  properly  brought  jn  the  name  of  the  plaintiff  or  not  it 
does  not  seem  material  to  determine. 

There  is  no  allegation  in  the  complaint  and  no  proof  in  the  case 
that  any  fraud  or  collusion  on  the  part  of  Mrs.  Nims  was  practiced 
in  contracting  her  husband's  debts,  nor  in  acquiring,  holding,  or  sell- 
ing the  real  estate  in  question,  nor  in  her  transactions  with  her  hus- 
band in  procuring  the  conveyance  of  his  interest  by  the  deed  in  ques- 
tion, nor  in  paying  him  for  his  interest  therein;  nor  does  it  appear 
that  she  at  the  time  had  any  knowledge  of  the  said  indebtedness  of 
her  husband,  the  actual  or  threatened  commencement  of  said  action, 
or  the  issuing  of  said  attachment,  nor,  except  possibly  by  inference, 
that  the  price  she  paid  her  husband  for  the  transfer  of  his  interest  by 
the  deed  was  inadequate.  The  court  has  found  as  facts  in  her  favor 
upon  all  these  points,  except  as  to  inadequacy  of  consideration  on 
which  subject  the  findings  are  silent.     It  necessarily  appears,  there- 
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fore,  that  she  in  good  faith,  having  made  a  valid  contract  to  sell  this 
real  estate,  procured  of  her  husband  the  transfer  to  Walton  by  deed, 
in  which  she  joined,  of  her  husband's  interest  in  the  property,  for 
which  transfer  she  paid  her  husband  a  substantial  purchase  price; 
that,  when  the  deed  was  executed,  she  took  it  in  her  possession,  and 
forwarded  it  to  her  agent,  to  be  used  in  completion  of  her  part  of  the 
contract  of  sale.  Whether  her  delivery  of  the  deed  to  her  agent  was 
under  the  circumstances  a  delivery  in  escrow,  as  to  her,  is  not  im- 
portant. Certainly,  as  to  her  husband,  when  the  deed  executed  by 
him  came  into  her  possession,  and  she  had  paid  the  agreed  considera- 
tion for  his  interest  in  the  premises  and  his  conveyance  thereof  to  the 
purchaser,  to  whom  she  was  then  obligated  to  give  complete  title, 
there  remained  to  him  no  interest  in  the  premises  available  either  to 
him  or  his  creditors. 

It  would  seem  that,  when  she  completes  her  contract  with  Walton 
and  the  deed  of  the  premises  is  delivered  to  him,  so  far  as  the  transfer 
to  Walton  of  her  husband's  interest  in  the  premises  is  concerned,  the 
title  thereto  would  necessarily  relate  back  to  the  time  his  deed  was 
given. 

Judgment  affirmed,  with  costs.    All  concur. 


KELLER  V.  HALSET  et  aL 
(Supreme  Court  AppeUate  Division,  First  Department    Mardi  S,  1909.) 

L  Bbokebs  (§  35*)— Sale  of  Stocks— Gonvbbsion. 

Where  brokers  purchased  stocks  on  margin  In  the  ordinary  manner,  ac- 
cording to  the  rules  and  customs  of  the  New  York  Stock  Exchange,  their 
sale  of  the  stocks  for  the  customer's  account  after  his  failure  to  respond  to 
a  call  for  margins  was  not  a  conversion. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Gent  Dig.  8  27;  Dec.  Dig.  I 
85.*] 

2.  Bbokebs  (§  38*)— Stocks— Sale— Evidence. 

In  an  action  against  stockbrokers  for  conyerslon  of  plaintiffs  stocks  pur- 
chased on  margin,  for  plaintiffs  failure  to  respond  to  a  caU  for  margins, 
evidence  held  insufficient  to  sustain  a  finding  that  the  brokers  had  agreed 
to  carry  the  stock  for  plaintiff  without  calling  on  him  for  further  margin 
in  case  that  which  he  had  d^>oslted  w^s  exhausted. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  I  83;  Dec.  Dig.  | 
38.*] 

8.  Bbokebs  (8  38*)— Stocks— WBOirorui.  Sale— MEAsmx  of  Daicages. 

In  an  action  against  stockbrokers  for  an  aUeged  wrongful  sale  of  stocks 
held  by  them  on  a  margin  for  plaintiff,  the  measure  of  damages  was  the 
difference  between  the  price  realized  and  the  highest  price  reached  with- 
in a  reasonable  time  after  plaintiff  learned  of  the  sale,  within  which  he 
could  have  r^urchased  the  stock. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent  Dig.  8  86;  Dec.  Dig.  8 

sa*] 

4.  Bbokebs  (8  38*)  — Stock  Tbansaotions  —  Wbongful  Sale  —  Repubchase— 
Seasonable  Tike. 

What  constituted  a  reasonable  time  within  which  plaintiff  conld  have 
repurchased  stocks  alleged  to  have  been  wrongfully  sold  by  his  brokers, 

*For  other  caaes  see  aame  topic  ft  S  mumbxb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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because  of  his  failure  to  comply  with  notice  to  deposit  more  margins,  was 
a  question  of  law. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Dec.  Dig.  8  88.*] 

5.  Bbokkbs  (I  88*)  — Stock  Tbansactioks  —  WBONaruL  Sale  —  Bbasowablb 
Time. 

Defendants,  who  were  stockbrokers,  were  carrying  shares  of  stock  for 
plaintiff  on  margins,  and,  plaintiff  failing  to  respond  to  their  calls  for  fur- 
ther margins,  defendants  sold  part  of  the  stock  on  October  4th,  more  on 
the  5th,  and  all  of  it  on  the  10th,  notifying  plaintiff  of  each  sale  on  the 
day  it  was  made.  Held,  that  while  the  conrt.  In  an  action  for  alleged 
wrongful  sale,  properly  found  that  nine  days  was  a  reasonable  time  for 
plaintiff  to  repurchase  the  stock,  it  should  have  applied  such  rule  to  each 
sale,  and  erred  in  permitting  plaintiff  to  recover  the  difference  between 
the  price  realized  and  the  highest  price  reached  within  nine  days  from 
the  last  sale,  as  to  all  the  stock. 

[Bd.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  86;  Dec.  Dig.  I 
8a*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  B.  Keller  against  Charles  D.  Halsey  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  defendants' 
motion  for  a  new  trial,  they  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Everett  P.  Wheeler,  for  appellants. 
.  Otto  Horwitz,  for  respondent. 

McLaughlin,  J.  The  complaint  alleges,  in  substance,  that  on  the 
3d  and  4th  of  October,  1904,  the  defendants,  at  plaintiff's  request,  and 
as  his  brokers,  purchased  3,000  shares  of  the  preferred  stock  of  the 
United  States  Steel  Corporation,  on  account  of  which  he  paid  them 
$2,250 ;  that  he  thereupon  became  the  owner  of  the  stock,  which  the 
defendants  agreed  to  carry  for  his  account  and  risk ;  that  on  the  4th, 
6th,  and  10th  days  of  October,  1904,  the  defendants,  without  his  au- 
thority, wrongfully  sold  and  converted  the  same  to  their  own  use, 
to  his  damage  in  the  sum  of  $112,712.50,  for  which  judgment  is  de- 
manded. He  had  a  verdict  for  $26,054,  and  from  the  judgment  en- 
tered thereon,  and  an  order  denying  a  motion  for  a  new  trial,  defend- 
ants appeal. 

At  the  trial  there  was  no  substantial  dispute  between  the  parties  as 
to  the  following  facts:  That  the  usual  way  in  which  marginal  busi- 
ness was  done  between  brokers  dealing  in  stocks  on  the  New  York 
Stock  Exchange  and  their  customers  was  that  one  wishing  to  pur- 
chase stocks  on  margin  is  required  to  advance  to  the  broker  a  -certain 
sum,  varying  according  to  the  credit  of  the  customer  and  the  stock 
which  he  desires  to  purchase,  but  ordinarily  a  percentage  of  the  par 
value  of  the  shares;  that  the  broker  then  advances  the  balance  re- 
quired to  purchase  the  stock,  which  he  holds  for  the  account  of  his 
customer;  that  if  the  stock  thereafter  depreciates  in  value,  determined 
by  sales  made  upon  the  Stock  Exchange,  so  that  the  margin  advanced 
by  the  customer  falls  below  a  percentage  agreed  upon,  then  the  broker 
notifies  the  customer  to  furnish  additional  margin,  and  if  he  fails  to 
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do  so  within  a  time  fixed  the  stock  is  sold  on  the  Exchange  and  the 
proceeds  credited  to  the  account  of  the  customer;  that  at  tne  time  of 
the  transactions  in  question  the  margin  usually  required  for  the  pur- 
chase of  United  States  Steel  preferred  was  7  per  cent. ;  that  the  plain- 
tiff, prior  to  the  transactions  in  question,  had  purchased  other  stocks 
on  margin  through  the  defendants  as  his  brokers,  but  his  account  with 
them  as  to  such  other  stocks  was  closed  in  May,  1904,  when  he  paid 
them  a  balance  of  about  $229  due  them,  having  lost  several  thousand 
dollars  as  the  result  of  his  speculations;  that  between  the  26th  of 
September  and  the  1st  of  October,  1904,  the  defendants  purchased 
for  the  plaintiff,  at  his  request,  1,000  shares  of  Reading  stock,  for 
which  he  put  up  a  margin  of  $1,000 ;  that  on  the  3d  of  October  they 
purchased  for  him  500  shares  of  Steel  preferred ;  that  the  following 
day  he  went  to  the  defendants'  office  and  ordered  the  purchase  of 
2,500  additional  shares  of  Steel  preferred  and  paid  $1,000  more  as 
margin,  and  ordered  the  Reading  stock  sold,  the  proceeds  of  which 
netted  him  a  profit  of  about  $300,  which  he  left  with  the  defendants 
to  the  credit  of  his  account ;  that  later  in  the  day,  the  price  of  Steei 
preferred  having  gone  down,  he  was  requested  by  the  defendants  to 
put  up  more  margin,  which  he  did  not  do,  and  thereupon  1,300  shares 
of  the  Steel  preferred  were  sold,  and  he  was  informed  of  that  fact; 
that  the  next  day,  October  5th,  200  shares  more  were  sold,  the  prices 
realized  being  slightly  above  what  had  been  paid  for  the  first  500,  but 
below  what  was  paid  for  the  2,600  shares ;  that  when  these  shares  were 
sold  the  usual  notices  were  sent  to  the  plaintiff,  and  defendants  also 
wrote  him  a  letter,  which  he  received  on  the  6th  of  October,  urging 
him  to  furnish  further  margin,  and  stating  that  until  he  did  so  they 
would  take  such  action  as  might  be  advisable  and  best  for  both  his 
interest  and  their  own  protection,  but  with  the  understanding  that 
he  was  to  make  good  any  loss  they  might  sustain ;  that  he  did  not  ad- 
vance any  further  margin,  and  on  the  10th  of  October  defendants  sold 
the  remaining  1,500  shares  at  a  price  slightly  less  than  what  had  been 
paid  for  the  same ;  that  prompt  notices  of  all  the  sales  and  purchases 
were  given  the  plaintiff ;  and  that  when  the  balance  of  the  stock  was 
sold  on  the  10th  of  October  a  written  statement  was  made,  showing 
a  balance  of  $4.77  due  the  defendants,  which  was  received  and  retain- 
ed by  the  plaintiff  without  objection  for  over  17  months  and  until 
about  the  time  this  action  was  commenced. 

The  appellants'  claim,  as  set  forth  in  their  answer,  is  that  by  the 
agreement  under  which  the  stock  in  question  was  purchased  the  right 
was  reserved  to  them  to  close  the  transaction  when  the  margin  was 
becoming  exhausted  in  accordance  with  the  rules  and  customs  of  the 
New  York  Stock  Exchange ;  that  the  plaintiff  was  notified  his  margin 
was  insufficient,  and  requested  to  advance  a  further  sum,  which  he 
failed  to  do ;  that  the  sales  complained  of  were  made  with  his  consent 
and  approval;  and  that  he  made  no  objection  to  the  final  statement 
sent  him,  but  instead  ratified  and  confirmed  the  same.  The  answer  also 
set  up  a  counterclaim  for  the  $4.77  due  them  on  the  statement  ren- 
dered. 

If  the  transaction  in  question  was  the  usual  and  ordinary  one  be- 
tween the  broker  and  client,  as  governed  by  the  rules  of  the  New  York 
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Stock  Exchange,  there  would  be  no  foundation  for  plaintiff's  claim. 
He,  however,  claims  that  this  was  not  such  a  transaction,  inasmuch  as 
the  defendants,  through  Halsey,  the  senior  member  of  the  firm,  agreed 
that  they  would  carry  the  Steel  stock  for  him  without  his  paying  any 
additional  margin ;  and  it  is  upon  this  alleged  agreement  that  plaintiff 
seeks  to  sustain  the  judgment  which  he  has  obtained.  He  testified: 
That  Halsey  induced  him  to  purchase  the  Reading  stock,  and  later 
urged  him  to  buy  Steel  preferred,  of  which  he  bought  about  500  shares 
on  October  3d.  That  when  he  went  to  the  defendants'  office  on  Oc- 
tober 4th  Halsey  again  urged  him  to  buy  Steel  preferred,  and  that  he 
then  said : 

"If  I  go  In  for  more  Steel,  I  want  to  go  in  for  a  long  pull.  I  don*t  intend 
to  jump  in  and  out  in  the  usual  way.  •  *  *  But  before  I  do  anything  fur- 
ther I  want  to  have  an  understanding  with  you  as  to  where  I  stand  and  what 
you  are  going  to  do  for  me." 

That  after  some  further  conversations  he  said  to  Halsey: 

'Ton  know  there  are  slumps  and  recessions  in  the  market,  and  you  know  it 
better  than  I  do,  and  I  will  be  frank  enough  to  say  that  I  am  not  prepared  to 
put  up  margin  every  time  the  market  sags  off  a  little." 

To  which  Halsey  replied : 

"All  right,  Keller ;  we  will  carry  you  through." 

That  he  then  told  Halsey  upon  that  understanding  the  defendants 
might  buy  for  him  1,500  shares  more,  which  they  did,  and  within  a 
very  few  minutes  he  gave  another  order  for  1,000  shares,  which  were 
purchased.  That  later  in  the  day  Halsey  asked  him  over  the  telephone 
if  he  could  not  put  up  a  little  more  margin,  to  which  he  replied  that 
he  could  not,  and  such  was  not  their  understanding.  That  Halsey  then 
suggested  selling  some  of  the  stock,  and  he  replied  that  he  did  not 
care  to  sell,  to  which  Halsey  said : 

"WeU,  all  right,  Keller ;  we  will  have  to  sweat  it  out  together." 

I  am  of  the  opinion  that  the  testimony  of  the  plaintiff — and  it  is  un- 
corroborated-rdoes  not  show  that  the  defendants  agreed  to  carry  the 
stock  in  question  without  calling  upon  him  for  further  margin  in  case 
that  which  he  had  put  up  became  exhausted,  and  that  the  finding  of  the 
jury  that  they  did  is  not  sustained  by  the  evidence.  It  is  not  claimed  by 
the  plaintiff  that  anything  was  said  as  to  the  amount  of  stock  which 
the  defendants  should  carry  for  his  account,  or  how  long  they  should 
hold  it.  If  his  construction  of  the  conversation  to  which  he  testified  is 
to  be  adopted,  then  it  was  an  agreement  to  extend  to  him  practically 
unlimited  credit.  He  could  order  what  stock  he  pleased  and  compel  de- 
fendants to  hold  it  for  him,  however  much  it  might  decline  in  value. 
An  agreement  of  such  importance  and  which  might  be  attended  with 
enormous  losses  must  have  something  more  for  its  existence  than  such 
indefinite  words  as  "I  am  not  prepared  to  put  up  margin  every  time  the 
market  sags  off  a  little,"  or  "All  right,  Keller;  we  will  carry  you 
through,"  or  "We  will  have  to  sweat  it  out  together."  Not  only  is  the 
verdict  not  supported  by,  but  it  is  against,  evidence.  The  plaintiff's 
"tatement  that  he  did  not  want  "to  put  up  margin  every  time  the  mar- 
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ket  sags  oflf  a  little"  clearly  indicates  that  he  did  expect  to  put  up  mar- 
gin if  there  were  a  material  decline ;  otherwise,  the  words  "sags  off  a 
little"  are  meaningless.  Here  there  was  a  serious  decline.  He  was  in- 
formed of  it,  and  asked  for  further  margin,  whidi  he  refused  to  put 
up.  The  purchases  which  the  defendants  made  cost  nearly  $230,000, 
and  he  had  advanced  towards  the  purchase  price  about  $2,250,  less 
than  1  per  cent. 

If,  however,  the  foregoing  conclusion  is  incorrect  then  it  seems  to 
me  that  the  verdict  is  clearly  against  the  weight  of  evidence.  The  de- 
fendants Halsey  and  Daily  testified  that  the  plaintiff  was  asked  to  put 
up  additional  margin  on  October  4th,  and  that  he  at  first  told  them  he 
would  do  so,  but  finally  said  he  could  not  get  the  money  until  the  next 
day,  and  they  thereupon  refused  to  carry  all  of  the  stock  until  then,  but 
agreed  with  him  to  sell  1,500  shares  and  hold  the  remainder  upon  con- 
dition that  he  supply  the  necessary  margin  the  following  day,  to  which 
he  assented ;  that  he  did  not  advance  any  additional  margin,  and  they 
finally  closed  out  his  account,  having  notified  him  that  they  should  do 
so.  To  corroborate  their  testimony  as  to  the  notices  they  gave,  car- 
bon copies  of  what  purported  to  be  letters  to  him  were  introduced.  He 
denied  the  receipt  of  such  letters,  and  whether  or  not  they  were  re- 
ceived presented  a  question  of  fact.  He  did  admit,  however,  that  he 
received  a  letter,  written  on  the  5th  of  October,  in  which  the  defend- 
ants said : 

"We  were,  of  course,  very  much  disappointed  at  your  not  being  able  to  ar- 
range for  margin  this  a.  m.,  but  wUl  look  to  have  you  do  so  if  at  all  possible 
to-morrow.  ♦  ♦  ♦  We  would  therefore  urge  you  to  •  •  •  arrange  mat- 
ters so  as  to  protect  your  present  holdings  and  take  advantage  of  any  oppor- 
tunity that  may  offer.  In  the  meantime  we  will  do  what  we  can,  and  take 
such  action  as  we  may  deem  advisable  and  best  for  both  your  interest  and 
our  own  protection,  but  with  the  understanding  that  the  matter  is  left  entirely 
to  us,  and  that  you  are  to  make  good  any  debt  or  loss  that  may  result." 

He  apparently  acquiesced  in  this  statement,  so  far  as  permitting  de- 
fendants to  manage  the  account  as  they  saw  fit,  inasmuch  as  he  did  not 
comply  with  the  request  to  put  up  any  further- margin,  nor,  so  far  as 
appears,  object  to  what  they  proposed  to  do.  This  is  very  significant, 
when  taken  in  connection  with  what  occurred  when  the  stock  had  been 
sold  and  a  final  statement  of  the  account  rendered  to  him.  He  testified 
that  he  then  telephoned  Daily,  one  of  the  defendants,  that  he  had  re- 
ceived the  statement,  and  said : 

"I  see  I  am  indebted  to  you,  according  to  your  statement,  $4.77.  I  suppose 
that  you  wiU  be  sending  a  man  around  to  collect  it" 

He  then  hung  up  the  receiver  without  giving  Daily  a  chance  to  re- 
ply. Daily  denied  that  such  a  conversation  had  taken  place.  But,  as- 
suming that  it  did,  it  does  not  aid  the  plaintiff.  On  the  contrary,  it 
tends  to  corroborate  the  testimony  offered  by  the  defendants  to  the  ef- 
fect that  he  had  been  previously  informed  that  if  he  did  not  put  up 
margin  the  stock  would  be  sold,  and  especially  so  when  the  fact  is  tak- 
en into  consideration  that  he  retained  the  statement  for  over  17  months 
without  making  any  further  protest  or  claim  that  the  defendants  had 
no  right  to  sell  the  stock. 
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The  defendants,  under  the  facts  presented,  were  justified  in  selling 
the  stock,  and  plaintiflf  had  sufficient  notice.  He  had  been  the  editor 
of  a  trade  journal  for  some  26  years,  had  previously  dealt  in  stocks  on 
margin  through  the  defendants,  was  informed  of  every  purchase  and 
each  notice  sent  contained  this  statement : 

'It  is  hereby  understood  and  agreed  that  on  aU  marginal  business  the  right 
Is  reserved  to  close  transactions  when  margins  are  becoming  exhausted  with- 
out farther  notice,  and  to  settle  contracts  in  accordance  with  the  rules  and 
customs  of  Exdiange  where  order  is  executed." 

He  was  familiar  with  the  custom,  which  was  that  the  broker  should 
notify  the  customer  to  advance  more  margins,  and,  if  he  failed  to  do 
so,  then  sell  the  stock  on  the  New  York  Stock  Exchange.  That  was 
done  in  the  present  case.  It  seems  to  me,  therefore,  that  the  weight  of 
evidence  is  that  the  plaintiff  figreed  to  advance  more  margin,  that  he 
failed  to  do  so,  that  the  defendants  sold  the  stock  in  accordance  with 
the  agreement  upon  which  it  was  purchased,  and  that  they  were,  there- 
fore, not  liable  for  conversion. 

The  court  charged  the  jury  that  if  the  stock  were  wrongfully  sold 
the  measure  of  damage  was  the  diflference  between  the  price  realized 
and  the  highest  price  reached  within  a  reasonable  time,  after  plaintiff 
had  learned  of  the  conversion,  within  which  he  might  go  into  the  mar- 
ket and  repurchase  it,  fixing  such  reasonable  time  as  nine  days  from  the 
last  sale;  that  is,  October  19,  1904.  The  rule  as  to  the  measure  of 
damage  adopted  was  correct.  Wright  v.  Bank  of  the  Metropolis,  110 
N.  Y.  237, 18  N.  E.  79, 1  L.  R.  A.  289,  6  Am.  St.  Rep.  366 ;  and  what 
constituted  a  reasonable  time  was,  upon  the  facts  presented,  a  ques- 
tion of  law.  Burhom  v.  Lockwood,  71  App.  Div.  301,  75  N.  Y.  Supp. 
828.  But  the  date  adopted  as  to  some  of  the  sales  was  an  unreasonable 
one.  The  fact  is  not  disputed  that  the  plaintiff  was  immediately  in- 
formed of  all  the  sales,  and  what  would  be  a  reasonable  time  to  repur- 
chase the  stock  sold  on  the  10th  would,  obviously,  be  more  than  a  rea- 
sonable time,  nothing  appearing  to  the  contrary,  to  repurchase  the 
stock  which  was  sold  on  the  4th  and  5th.  No  reason  is  suggested  why 
the  plaintiff  should  have  any  more  time  to  repurchase  in  the  one  case 
than  in  the  other.  It  seems  to  me,  therefore,  that  the  court  erred  in 
applying  a  different  limitation  to  the  sales  by  allowing  a  recovery  on 
the  basis  of  the  highest  price  up  to  a  certain  date  for  all  of  the  sales. 

For  the  foregoing  reasons,  I  think  the  judgment  and  order  appealed 
frcfn  should  be  reversed,  and  a  new  trial  granted,  with  costs  to  appel- 
lants to  abide  event.    All  concur. 
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(61  Miflc.  Bep.  504.) 

ANDERSON   T.   PENNSYLVANIA   STEEL   00. 

(Supreme  Court,  Trial  Term,  New  York  County.     December,  1908.) 

Master  and  Sbbvant  (§  182^— Injuries  to  Servant— Fellow  Servant  Exeb- 
CI8INO  Superintendence. 

An  employ^  held  exercising  the  powers  of  superintendent,  so  as  to  rai- 
der fils  employer  liable  for  bis  acts  whereby  another  servant  Is  Injured. 

[Ed.  Note. — Fbr  other  cases,  see  Master  and  Servant,  Cent.  Dig.  ff  871* 
372;  Dec.  Dig.  §  182.*] 

Action  by  Dagny  Anderson,  administratrix  of  Sofus  K.  Anderson, 
against  the  Pennsylvania  Steel  Company.  Verdict  for  plaintiff.  Mo- 
tion to  set  aside  verdict  and  for  a  new  trial.    Denied. 

H.  M.  Earle,  for  plaintiff. 
Battle  &  Marshall,  for  defendant 

GUY,  J.  This  action  is  brought  by  plaintiff,  as  administratrix  of 
her  deceased  husband,  who  sustained  an  injury,  resulting  in  his  death, 
while  engaged  as  defendant's  employe  in  taking  down  certain  steel 
work  on  Blackwells  Island  Bridge,  in  this  city,  in  March,  1907.  The 
tes-timony  showed  that  the  decedent  was  upon  the  steel  structure,  and, 
having  fastened  a  rope  to  a  part  thereof,  for  the  purpose  of  lowering, 
was  in  the  act  of  descending  when  the  premature  starting  of  an  engine 
caused  the  loose  end  of  the  rope  to  ascend  rapidly  and  get  fouled  in 
part  of  the  structure,  causing  the  end  of  the  rope  to  swing  against 
decedent  with  such  force  as  to  knock  him  from  the  structure  to  the 
ground.  Plaintiff  introduced  testimony  establishing  that  the  engine 
was  started  by  direction  of  one  Lannon,  a  "shover"  and  "subforeman" 
having  charge  of  a  small  gang  of  men,  who  were  subject  to  his  orders 
in  performing  the  work  on  which  decedent  was  engaged  at  the  time 
of  his  death ;  and  plaintiff  claims  that  his  act  in  directing  the  starting 
of  the  engine  was  one  of  superintendence.  Defendant  denied  negli- 
gence on  its  part,  denied  that  Lannon  was  acting  as  superintendent, 
and  introduced  evidence  to  show  contributory  negligence  on  the  part 
of  the  decedent. 

The  uncontradicted  evidence  introduced  by  the  defendant  shows  that 
there  was  a  general  superintendent,  named  Wright,  employed  by  de- 
fendant, clothed  with  general  powers  of  superintendence  over  all  the 
work  of  demolition  on  said  bridge,  and  that  Lannon  acted  under  his 
general  instructions.  The  testimony  as  to  contributory  negligence  on 
the  part  of  decedent  was  conflicting ;  two  witnesses  for  defendant  tes- 
tifying positively  that  they  heard  and  saw  decedent  himself  signal  to 
Lannon  and  shout  to  him  to  start  up  the  engine,  while  two  of  plain- 
tiff's witnesses,  who  were  near  decedent,  testified  that  they  did  not 
hear  decedent  shout  or  see  him  signal.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff,  and  a  motion  was  made  by  defendant  to 
set  aside  the  verdict  and  for  a  new  trial  on  the  usual  grounds. 

The  defendant  bases  his  motion  to  set  aside  the  verdict  and  for  a 
new  trial  mainly  on  the  rule  laid  down  in  Abrahamson  v.  General  Sup- 
ply &  Construction  Co.,  112  App.  Div.  318,  98  N.  Y.  Supp.  696,  in 

•For  other  oaaea  see  same  topic  &  9  numbeb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  it  Rep'r  Indexes 
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which  it  was  held  that  a  "pusher,"  engaged  in  performing  work  similar 
to  that  performed  by  the  foreman,  Lannon,  in  this  case  in  giving  a 
signal  to  start  an  engine,  which  signal  was  given  before  the  plaintiff 
had  reached  a  place  of  safety,  was  not  a  superintendent,  but  a  fellow 
servant  of  the  plaintiff,  for  whose  negligence  the  employer  was  not 
liable.  In  that  case,  however,  there  was  an  entire  absence  oi  evidence 
showing  that  the  foreman  whose  negligence  was  alleged  to  have  caused 
the  accident  was  charged  with  any  of  the  duties  or  intrusted  with  any 
of  the  powers  of  a  superintendent.  He  was  a  workman,  who  "did 
whatever  was  necessary  in  the  work,  the  same  as  the  others,  and  had 
no  authority  over  any  of  them,  except  in  the  mere  matter  of  placing 
them  at  their  work." 

The  evidence  in  the  present  case  shows  that,  notwithstanding  the 
fact  that  there  was  a  superintendent  employed  by  the  defendant  who 
had  general  charge  of  the  work  of  demolition  on  the  bridge  and  gen- 
eral authority  over  the  several  gangs  of  men  who  were  engaged  in 
doing  such  work,  the  superintendent  "did  not  bother  about  details," 
but  intrusted  them  entirely  to  the  discretion  of  Lannon,  the  foreman, 
as  to  whom  the  general  superintendent,  Wright,  testified : 

"He  had  been  at  the  business  longer  than  I  had,  and,  I  presume,  knew.** 

It  is  abundantly  shown  from  the  evidence  that  the  work  being  per- 
formed by  the  men  in  charge  of  the  foreman,  Lannon,  was  of  such  a 
dangerous  character  as  to  require  active  superintendence  in  matters  of 
detail  on  the  part  of  the  employer  or  his  authorized  representative  in 
order  to  properly  safeguard  the  employes,  and  such  superintendence 
was  a  duty  which  the  employer  owed  to  his  employes.  The  mere 
employment  of  a  general  superintendent,  or  designating  him  as  super- 
intendent, is  not  conclusive;  and  if,  as  in  this  instance,  the  superin- 
tendent fails  to  perform  the  duties  of  superintendence,  and,  with  the 
approval  or  consent  of  the  employer,  directs  or  permits  another  em- 
ploye to  assume  the  authority  and  actually  perform  the  duties  of 
superintendence,  the  employer  cannot  escape  liability  for  such  other 
employe's  acts. 

The  question  is,  not  who  was  designated  superintendent  by  the  em- 
ployer, but  who  actually  was  performing,  at  the  time  of  the  accident, 
the  duties  of  superintendence  in  connection  with  this  particular  work 
which  the  law  imposes  upon  the  employer.  It  is  clear  from  the  evi- 
dence that  the  duties  performed  by  Lannon  were  mainly  those  of  a 
superintendent,  and  that  he,  and  no  other,  customarily  performed  such 
duties,  so  far  as  the  details  of  superintendence  and  authority  and  pow- 
er of  direction  over  the  workmen  engaged  in  this  particular  work  were 
concerned.  The  superintendent,  Wright,  testified  that  the  only  instnic- 
tions  he  gave  to  Lannon  in  connection  with  the  work  were  that  he  told 
hi  n  at  the  beginning  of  the  day  of  the  accident  "to  go  ahead  and  get 
the  work  down."  His  testimony  further  shows  that  just  previous  to 
the  accident  he  was  in  the  immediate  vicinity,  not  engaged  in  directing 
or  superintending  the  work,  but  that  he  had  come  from  the  docks, 
"and  just  walked  up  behind  Mr.  Lannon,  and  was  looking  over  his 
shoulder  watching  the  man  make  fast  to  a  piece  of  iron,"  and  that  his 


Digitized  by 


Google 


572  116  NEW  TORK  SUPPLEMENT.  (Sup.  Ct 

attention  at  the  exact  time  of  the  accident  was  directed  to  another 
part  of  the  bridge. 

In  McBride  v.  New  York  Tunnel  Co.,  101  App.  Div.  448,  92  N. 
Y.  Supp.  282,  affirmed  187  N.  Y.  673,  80  N.  E.  1113,  it  was  held  that 
though  a  general  superintendent  was  employed  in  connection  with 
excavation  work  for  a  tunnel,  where  the  accident  occurred  through 
the  premature  firing  of  a  blast  by  a  foreman  of  blasters,  whose  duty 
it  was  to  direct  the  drillers  where  to  drill  holes  and  when  to  depart  for 
a  place  of  safety,  the  foreman  firing  the  blast  was  a  superintendent 
under  the  employer's  liability  act  (Laws  1902,  p.  1748,  c.  600),  and 
that  the  firing  of  the  blast  was  an  act  of  superintendence  for  which  the 
employer  was  liable.  In  affirming  the  judgment  in  that  case  the  court 
said: 

**WhUe  It  is  trne  that  there  was  a  general  superintendent  of  the  work  over 
Martin,  yet  he  did  not  assume  to  take  the  immediate  ctiarge  of  the  details  in 
prosecuting  the  work,  but  delegated  that  branch  of  superintendence  to  Mar- 
tin, who  thereby  became  the  alter  ego  of  the  master." 

Again,  in  Guilmartin  v.  Solvay  Process  Co.,  189  N.  Y.  490,  82  N. 
E.  725,  it  was  held  that  the  foreman  of  a  shift  in  which  plaintiff  work- 
ed, having  authority  to  stop  the  machinery  in  case  of  emergency,  was 
a  superintendent  under  the  act,  and  his  action  in  directing  plaintiff  to 
attempt  to  disengage  a  belt  from  a  pulley  while  the  machinery  was  in 
motion  was  an  act  of  superintendence.  If  authority  to  direct  the  stop- 
ping of  machinery  in  an  emergency  constitutes  superintendency,  it 
would  seem  that  like  authority  to  start  machinery  in  an  emergency 
should  be  so  construed. 

In  Carlson  v.  United  Engineering  &  Contracting  Co.,  113  App.  Div. 
371,  98  N.  Y.  Supp.  1036,  where  the  plaintiff  was  injured  by  the  pre- 
mature starting  of  an  engine  a^  a  time  when  plaintiff  was  in  an  un- 
safe place,  by  direction  of  a  foreman  whose  duties  were  "to  rig  the 
carpenter  work  and  everything  that  was  to  be  done  around  the  work," 
the  court  held  that  the  act  of  starting  the  engine  was  an  act  of  super- 
intendence, and  the  fact  that  there  was  a  general  superintendent,  who 
was  not  taking  charge  of  the  particular  work  at  the  time,  did  not  re- 
lieve the  employer  from  liability. 

In  Faith  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  109  App.  Div. 
222,  95  N.  Y.  Supp.  774,  affirmed  186  N.  Y.  656,  77  N.  E.  1186,  the 
same  rule  is  recognized.  In  that  case  there  was  a  superintendent  in 
general  charge  of  the  work,  but  the  workmen  in  each  branch  of  the 
work  were  under  the  orders  and  subject  to  the  control  of  a  foreman. 
The  injury  to  the  plaintiff  was  due  to  the  negligent  act  of  such  fore- 
man in  unloosening  prematurely  the  bolts  on  a  boiler  while  plaintiff 
was  in  a  position  of  peril.  The  court,  in  sustaining  the  verdict  ren- 
dered in  favor  of  the  plaintiff,  said: 

*'We  think  the  evidance  in  this  case  very  conclusively  establishes  that  Nor- 
ris,  although  designated  as  foreman  or  Inspector,  was  intrusted  with  and  was 
exercising  superintendence.  *  *  *  All  was  being  done  under  his  supervision. 
He  occupied  precisely  the  same  relation  to  the  men  under  him  as  Peters,  the 
general  superintendent,  would  have  done  had  be  been  present." 

So,  also,  in  Mikos  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  118 
App.  Div.  636,  102  N.  Y.  Supp.  995,  affirmed  191  N.  Y.  606,  84  N. 
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E.  1116,  the  court  held  that  one  who,  in  the  absence  of  the  regtilar 
foreman,  had  control  of  the  men  engaged  in  handling  engines  in  an 
ash  pit,  was  acting  as  a  superintendent  within  the  meaning  of  the  act. 

The  question  of  the  negligence  of  Lannon  and  of  decedent's  con- 
tributory negligence  was  properly  left  to  the  jury,  and  there  is  suffi- 
cient evidence  to  sustain  the  verdict  on  those  points.  It  is  true  that 
two  of  the  witnesses  produced  by  the  defendant  testified  positively  to 
hearing  the  decedent  shout  and  seeing  him  signal  to  Lannon  to  go 
ahead ;  and  this  is,  in  one  sense,  positive  evidence,  as  compared  with 
the  negative  evidence  of  the  witnesses  for  the  plaintiff,  who  testified 
that  they  were  near  the  decedent  immediately  prior  to  the  accident, 
one  of  them  looking  directly  at  him,  and  did  not  hear  him  shout  or 
see  him  signal.  But  the  jury  were  justified  in  taking  into  considera- 
tion the  better  opportunity  of  plaintiff's  witnesses  to  observe  the  acts 
and  words  of  the  decedent,  and  also,  in  determining  the  value  of  the 
testimony  of  defendant's  witnesses,  they  had  a  right  to  give  considera- 
tion to  the  fact  that  both  witnesses  were,  at  the  time  of  the  accident,  in 
the  employ  of  the  defendant,  and  one  was  the  foreman  whose  negli- 
gence was  alleged  to  have  been  the  cause  of  the  accident. 

Motion  to  set  aside  verdict  and  for  a  new  trial  denied. 


<61  Misc.  Rep.  469.) 

HOLLAND   TORPEDO    BOAT    CO.    ▼.    NIXON. 

(Supreme  Court,  Trial  Term,  New  York  County.    December,  1908.) 

1.  Daicaqss  (I  89*)— Bbeaoh  or  Contract— IjIquidated  Daicaoes. 

Those  damages  only  are  poeitlTely  liquidated  which  the  parties,  after 
breach  of  the  contract  and  with  full  knowledge  of  the  facts,  agree  upon 
as  a  measure  of  damages.  In  other  cases  the  question  is  whether  the  pay- 
ments agreed  upon  are  proportionate  to  the  actual  loss. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  88  179-175;  Dec. 
Dig.  8  80.*] 

2.  Dajcages  (8  85*)— Liquidated  Daicaoes— Waiver. 

Where  a  part^  to  a  contract  is  responsible  in  part  for  delay  in  comple- 
tion, and  has  waived  completion  at  the  date  fixed  in  the  contract,  any  pro- 
vision for  liquidated  damages  is  abrogated,  and  the  party  in  default  is 
liable  only  for  actual  damages,  on  failure  to  complete  within  a  reasonable 
time. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  8  187;  Dec.  Dig. 
8  85.*] 

Action  by  the  Holland  Torpedo  Boat  Company  against  Lewis  Nix- 
on.   Verdict  for  plaintiff.    Motion  for  new  trial  granted  on  condition. 

Norman  G.  Johnson  (David  B.  Luckey,  of  counsel),  for  plaintiff. 
William  H.  Jackson   (William  M.  Bennett,  of  counsel),  for  de- 
fendant. 

DOWLING,  J.  It  is  not  necessary  to  the  disposition  of  the  motion 
for  a  new  trial  herein  that  it  should  be  finally  determined  whether  the 
per  diem  sums  contracted  to  be  paid  in  case  of  failure  to  complete 
within  the  stipulated  time  are  to  be  regarded  as  liquidated  damages  or 
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as  penalties.  But  it  is  well  to  call  attention  to  the  facts  which  have 
been  established,  and  which  have  a  bearing,  not  only  upon  this  ques- 
tion, but  as  well  upon  the  other  phases  of  the  case  to  be  hereafter  re- 
ferred to.  On  July  13,  1900,  the  Holland  Torpedo  Boat  Company 
made  a  contract  with  Lewis  Nixon  for  the  construction  of  a  subma- 
rine torpedo  boat  of  the  "Holland"  type  at  an  agreed  price,  the  same 
to  be  delivered  completely  finished  within  six  months  thereafter.  Oth- 
er vessels  of  the  same  nature  were  awarded  for  construction  to  Nixon 
upon  substantially  the  same  terms.  The  building  of  such  boats  being 
largely  experimental  at  that  time,  not  only  were  the  boats  not  com- 
pleted within  the  contract  time,  but  Nixon  had  a  large  claim  for  extra 
work  against  the  company,  arising  out  of  the  changes  found  necessary 
atid  ordered  to  be  made  from  time  to  time  as  the  work  progressed.  As 
the  result  of  negotiations  a  new  contract  was  entered  into  between  the 
parties  May  16,  1901,  by  which  Nixon-agreed  to  complete  the  six  sub- 
marine boats  still  under  construction  and  to  deliver  them  on  days  cer- 
tain, the  first  delivery  to  take  place  June  10,  1901,  and  the  last  Octo- 
ber 12, 1901.  Time  was  made  of  the  essence  of  the  contract,  and  pay- 
ments of  $50  per  day,  excepting  Sundays,  for  the  first  week's  d6lay  on 
each  boat,  and  of  $100  per  day  thereafter,  were  provided  for  as  liq- 
uidated damages  in  case  of  delay.  Nixon  further  agreed  to  completely 
finish  the  boats,  including  the  installing  of  certain  portions  thereof  and 
of  machinery  therein  which  under  the  first  contract  the  company  was 
obliged  to  furnish,  and  he  further  agreed  to  waive  any  claim  then  ac- 
crued for  extra  work,  besides  doing  other  things  enumerated  with  par- 
ticularity. The  company  agreed  in  return  therefor  to  pay  him  the  ad- 
ditional sum  of  $100,000.  Five  of  these  boats  were  being  built  by  the 
company  for  the  United  States  under  a  contract  whereby  it  was  pro- 
vided that : 

"In  cdse  the  completion  of  the  vessels  as  aforesaid  shall  be  delayed  beyond 
the  periods  herein  prescribed,  deductions  may,  in  the  discretion  of  the  Secre- 
tary of  the  Navy,  be  made  from  the  contract  price  of  each  vessel  so  delayed 
at  the  rate  of  $25  a  day,  excepting  Sundays,  during  the  first  month*s  delay, 
and  thereafter  at  the  rate  of  $75  a  day,  excepting  Sundays,  during  the  con- 
tinuance of  such  delay." 

In  the  company's  contract  with  Nixon  it  was  provided  that,  in  the 
event  of  the  work  being  delayed  by  general  strikes  over  which  Nixon 
had  no  control,  the  company  would  "take  the  same  into  consideration 
in  enforcing  said  liquidated  damages  for  delays" ;  it  being  understood 
that  Nixon  should  use  his  best  efforts  iii  assisting  the  company  to  ob- 
tain extension  of  time  from  the  government.  As  a  matter  of  fact, 
various  extensions  of  time  were  obtained  by  Nixon  for  the  company 
from  the  government,  and,  when  the  boats  were  finally  delivered  and 
accepted  after  their  trial  trips,  the  contract  prices  were  paid  in  full 
to  the  company,  without  deduction  of  any  kind ;  the  extensions  obtain- 
ed by  Nixon  having  carried  the  times  for  performance  of  the  main 
contract  beyond  the  dates  of  actual  delivery.  Regardless  of  this,  the 
company  seeks  to  hold  Nixon  for  the  delay  in  delivery  under  his  sub- 
contract. 

While  the  payment  to  the  government  in  case  of  delay  was  called  a 
"penalty,"  that  language,  of  course,  is  not  controlling,  any  more  than 
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is  the  term  "liquidated  damages,"  used  in  the  Nixon  contract.  While 
the  distinction  between  a  penalty  and  liquidated  damages  is  hard  to 
draw,  in  view  of  the  conflicting  decisions,  it  may  safely  be  said  that 
the  only  liquidated  damages,  which  can  positively  and  unequivocally 
be  regarded  as  such,  are  those  which  the  parties,  after  the  breach  of 
the  contract  and  with  full  knowledge  on  both  sides  of  its  consequences, 
agree  upon  as  the  measure  of  the  damage  sustained.  In  all  other  cases 
it  would  seem  as  though,  regardless  of  the  terminology,  the  question 
decisive  of  the  matter  is:  Are  the  payments  provided  for  in  case  of 
nonperformance  or  tardy  performance  measurably  proportionate  to 
the  actual  loss  sustained?  If  the  answer  be  in  the  affirmative,  then 
such  payments  are  liquidated  damages.  In  the  case  at  bar  there  is 
no  proof  of  any  actual  loss  sustained ;  on  the  contrary,  it  affirmatively 
appears  that  payment  in  full  was  made  on  the  main  contract.  It  fur- 
ther appears  that  the  per  diem  payments  provided  for  in  the  subcon- 
tract were  far  in  excess  of  those  contained  in  the  main  contract. 
Not  only  is  no  loss  proven,  but  the  only  suggestions  of  loss  to  plaintiff 
are  the  purely  speculative  possibility  of  an  appropriation  by  Congress 
had  the  boats  been  finished  sooner,  and  the  loss  of  interest  on  the  pur- 
chase price  of  the  boats,  which  latter  item  is  not  fairly  proportioned  to 
the  recovery  sought. 

But,  even  if  the  sums  provided  for  in  case  of  delay  in  completion 
be  regarded  as  liquidated  damages,  and  not  as  penalties,  I  am  of  the 
opinion  that  so  much  of  the  verdict  herein  as  awards  plaintiff  $30,00^ 
damages  for  failure  to  deliver  the  boats  in  time  cannot  stand.  Plain- 
tiff claimed  the  sum  of  $68,000  as  the  aggregate  of  the  amounts  due 
from  defendant,  computed  at  the  per  diem  rates  for  delays  on  each 
boat.  It  appeared  upon  the  trial  that,  after  the  time  set  for  comple- 
tion and  delivery,  certain  "purchase  orders,"  also  referred  to  as  "extra 
orders,"  were  given,  the  result  of  which,  it  was  claimed,  was  to  still 
further  delay  the  completion  of  the  boats.  Plaintiff  denied  that  the 
orders  caused  any  such  delay.  This  issue  was  left  to  the  jury,  which 
found  for  the  plaintiff  upon  this  count  to  the  extent  only  of  $30,000, 
thus  determining  that  more  than  one-half  of  the  delay  in  completion 
was  due  to  plaintiff's  own  acts,  which  finding  found  ample  support  in 
testimony  as  to  the  serious  character  of  some  of  the  changes  made, 
involving  much  loss  of  time.  It  is  well  settled  that,  where  one  party 
to  a  contract  is  himself  responsible  in  whole  or  in  part  for  a  delay  in 
completion,  and  has  by  his  acts  waived  completion  at  the  date  fixed 
by  the  contract,  the  provision  for  liquidated  damages  is  abrogated, 
the  question  becomes  one  of  completion  within  a  reasonable  time  under 
all  the  circumstances,  and  actual  damages  only  can  be  recovered ;  there 
being  no  apportionment  possible  of  liquidated  damages.  Willis  v. 
Webster,  1  App.  Div.  301,  37  N.  Y.  Supp.  354;  Dodd  v.  Churton,  1 
Q.  B,  D.  562 ;  19  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  423 ;  Thilemann 
V.  City  of  New  York,  82  App.  Div.  136,  81  N.  Y.  Supp.  773;  Callanan 
Road  Improvement  Co.  v.  Village  of  Oneonta,  117  App.  Div.  332,  101 
N.  Y.  Supp.  1056 ;  Cornell  v.  Standard  Oil  Co.,  91  App.  Div.  345,  8G 
N.  Y.  Supp.  633 ;  Dady  v.  Mayor,  57  Hun,  456,  10  N.  Y.  Supp.  819 ; 
Weeks  v.  Little,  89  N.  Y.  566;  Smith  v.  Gugerty,  4  Barb.  (N.  Y.)  614; 
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Bigler  v.  New  York  &  S.  B.  F,  &  S.  Co.,  62  Hun,  613,  5  N.  Y.  Supp. 
347;  Green  v.  Haines,  1  Hilt.  (N.  Y.)  264. 

The  remaining  items  of  j)laintiff's  recovery  are  based  on  a  different 
claim  and  state  of  facts.  They  are  amounts  for  which  plaintiff  claims 
to  be  entitled  to  be  reimbursed  by  reason  either  of  an  oral  agreement 
or  under  the  terms  of  the  written  contract.  The  disputed  questions 
of  fact  arising  with  respect  thereto  have  been  resolved  by  the  jury  in 
plaintiff's  favor.  The  fact  that  it  did  not  recover  the  full  amount  of 
its  claim  thereupon  furnishes  no  ground  for  setting  aside  the  re- 
covery. There  was  a  fair  issue  presented,  not  only  as  to  the  making 
of  the  oral  agreement,  but  also  as  to  the  amounts  actually  expended 
and  as  to  how  much  thereof  was  properly  chargeable  against  defend- 
ant. I  see  no  reason  for  disturbing  the  jury's  findings  in  these  par- 
ticulars. 

The  motion  for  a  new  trial  will  therefore  be  granted,  unless  plaintiflF 
within  10  days  files  a  stipulation  consenting  to  the  reduction  of  said 
verdict  to  the  sum  of  $18,482.41,  in  which  event  the  motion  will  be 
denied,  without  costs. 

Judgment  accordingly. 


(61  Misc.  Rep.  501.) 

CUNNINGHAM  V.  SHELTERING  ARM& 

(Supreme  Conrt,  Special  Term,  New  York  (bounty.    December,  1908.) 

CnARTLIEa  (§  45*)— OnABITABLB  COBPOBATION8--LIABILITT  FOB  TOBTB. 

A  charitable  corporation  la  not  liable  for  the  death  of  an  Inmate  In 
that  Institution,  though  the  Inmate  Is  a  minor  and  does  work  about  the 
building,  and  the  corporation  receives  a  small  sum  of  money  each  month 
under  the  agreement  for  which  he  Is  cared  for,  where  he  fell  from  a  win- 
dow ledge  when  cleaning  a  window  under  direction  of  a  servant  of  the 
corporation  whose  competency  was  not  questioned. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  §  103 ;  Dec  Dig. 
§45.*] 

Action  by  Elizabeth  Cunningham,  administratrix,  against  the  Shel- 
tering Arms.  Verdict  for  defendant.  On  motion  to  set  aside  verdict 
and  for  a  new  trial.    Granted. 

John  T.  Fenlon,  for  plaintiff. 
Roosevelt  &  Kobbe,  for  defendant. 

BENTON,  J.  Defendant  is  domestic  corporation,  incorporated 
under  the  laws  of  this  state  for  the  organization  of  charitable  corpora- 
tions. Such  is  the  statement  of  plaintiffs  brief,  and  such  is  the  con- 
tention of  the  defendant,  and  such  the  articles  of  incorporation  show 
it  to  be.  Plaintiff's  intestate  was  a  boy  under  nine  years  of  age,  and 
an  inmate  of  the  institution  conducted  by  the  defendant  under  an 
agreement  between  the  plaintiff,  the  boy's  mother,  and  the  defendant. 
Plaintiff's  intestate  was  killed  by  falling  from  a  window  ledge  on 
which  he  was  standing,  as  plaintiff  claims,  in  the  act  of  cleaning  the 
window  on  the  outside  by  direction  of  the  defendant's  servant,  Miss 
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Kate  Mills,  who  was  in  charge  of  the  top  or  third  floor  on  which  the 
window  was  located. 

The  right  to  maintain  an  action  after  death  caused  by  negligence  is 
a  statutory  one.  It  is  given  by  section  1902,  Code  of  Civil  Procedure. 
It  is  maintainable  to  recover  damages  for  the  wrongful  act,  neglect, 
or  default  causing  death,  and  only  in  case  the  defendant  would  have 
been  liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof  if 
death  had  not  ensued.  This  section  is  a  substantial  reprint  of  Laws 
1847,  p.  675,  c.  460,  and  Laws  1849,  p.  388,  c.  266.  This  action  is  not 
the  devolution  of  a  cause  of  action  the  deceased  would  have  had.  It 
is  an  entirely  new  cause  of  action.  "The  system  of  the  statute,  as 
well  as  the  common  law,  is  that  the  right  of  action  for  damages  on  ac- 
count of  bodilv  injuries  which  belonged  to  the  deceased  while  he  lived 
was  extinguished  with  his  death."  Whitford  v.  Panama  R.  Co.,  23 
N.  Y.  466,  468. 

Plaintiff  maintains  that  an  action  is  maintainable  by  her  for  breach 
of  a  contract  under  which  defendant  received  her  boy.  Defendant 
claims  that  it  is  a  charitable  institution,  and  that  the  rule  of  respondeat 
superior  does  not  apply,  and  that  it  can  only  be  held  by  proof  that  it 
did  not  exercise  due  care  in  providing  a  competent  person  to  take 
charge  of  the  boy.  There  is  no  question  but  that  Miss  Mills  was  com- 
petent. On  the  contrary,  it  was  expressly  admitted  upon  the  trial  that 
she  was  competent.  The  evidence  establishes  that  the  defendant  is  a 
charitable  institution.  It  is  not  run  for  profit,  has  no  stock,  and  pays 
no  salaries,  except  to  employes  for  services  rendered.  It  was  endowed 
by  private  beneficence,  and  holds  its  funds  in  trust  for  charitable  pur- 
poses. It  does  to  some  extent  receive  compensation  for  care  of  some 
of  the  inmates  intrusted  to  it,  but  it  is  not  in  any  sense  for  profit.  The 
effect  is  to  broaden  the  field  of  its  beneficence  and  enable  more  to  be 
instructed  and  cared  for  than  the  limit  of  its  endowment  would  other- 
wise permit.  For  the  care,  board,  and  keeping  of  the  boy  the  plaintiff 
agreed  to  pay  $6  per  month.  Nevertheless,  the  defendant  is  within  the 
"definition  of  charitable  institutions."  Noble  v.  Hahnemann  Hospital, 
112  App.  Div.  663,  666,  98  N.  Y.  Supp.  606,  607.  The  law  has  been 
considered  settled  and  well-nigh  universal  that  the  doctrine  of  re- 
spondeat superior  does  not  apply  to  a  benevolent  institution,  as  the 
directors  and  managers  receive  no  financial  benefit.  Noble  v.  Hahne- 
mann, supra,  and  cases  there  cited.  The  rule  is  well  settled,  but  the 
reasons  assigned  are  not  uniform.  6  Cyc.  976,  and  cases  there  cited. 
The  history  of  the  doctrine  and  a  review  of  the  authorities  is  found  in 
Haas  V.  Missionary  Society,  6  Misc.  Rep.  281,  26  N.  Y.  Supp.  868. 

Plaintiff  relies  upon  Ward  v.  St.  Vincent's  Hospital,  78  App.  Div. 
317,  79  N.  Y.  Supp.  1004;  65  App.  Div.  64,  72  N.  Y.  Supp.  687,  and 
39  App.  Div.  624,  67  N.  Y.  Supp.  784.  In  that  case  defendant  agreed 
to  furnish  plaintiff  a  skilled  and  competent  trained  nurse.  The  con- 
tract was  express  and  specific.  The  action  was  brought  to  obtain  dam- 
ages for  breach  of  that  contract.  Defendant  was  a  charity  hospital, 
but  the  court  says : 

''It  has  its  pay  side.  Upon  the  latter  side  It  was  In  the  habit  of  furnishing 
rooms  and  nurses  to  people  for  full  price.  For  breach  of  that  express,  speciflc, 
and  valid  contract,  plaintiiC  was  entitled  to  the  same  damages  as  though  the 
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action  had  been  for  negligence.  In  either  case  she  was  entitled  to  adequate 
Indemnity  for  her  Injuries,  no  more  or  no  less."  S9  App.  DIy.  624^  57  N.  Y. 
Supp.  784. 

Plaintiff  claims  that,  although  this  institution  was  generally  a  char- 
itable institution,  in  this  particular  instance  it  was  not,  because  of  the 
agreement  whereby  it  was  to  receive  $6  per  month,  and  that,  no  mat- 
ter how  small  the  amount,  the  moment  it  demands  payment  for  its 
work  it  withdraws  its  work  from  its  otherwise  charitable  nature.  I 
do  not  agree  with  this  contention.  In  my  opinion  there  was  no  express 
contract  for  breach  of  which  this  action  will  lie.  Therefore  neither 
the  case  of  Ward  v.  St.  Vincent's  Hospital  nor  the  still  later  case  of 
Kellogg  V.  Church  Charity  Foundation,  128  App.  Div.  214,  112  N. 
Y.  Supp.  566,  authorizes  the  recovery  in  this  case.  The  defendant 
provided  a  competent  person,  concededly  so,  in  whose  care  and  charge 
the  boy  was  placed. 

Considerable  stress  was  laid  at  the  time  of  the  trial  upon  the  fact 
that  the  boy  had  certain  duties  to  perform.  There  is  no  foundation,  in 
my  judgment,  for  the  contention  that  the  contract  under  which  the 
boy  was  received  exempted  him  from  all  tasks;  rather  defendant  is 
to  be  commended  for  imposing  such  duties,  reasonably  adapted  to  the 
age  and  experience  of  its  inmates,  as  may  tend  to  train  them  in  habits 
of  neatness,  self-help,  and  industry.  "It  is  true  that  the  dividing  line 
between  breach  of  contract  and  torts  is  often  uncertain.'*  Busch  V; 
Interborough  R.  T.  Co.,  187  N.  Y.  388,  80  N.  E.  197.  I  am  of  the 
opinion,  as  a  matter  of  law,  that  this  action  was  not  maintainable  for 
breach  of  contract  or  for  negligence. 

It  follows  that  defendant's  motion  must  be,  and  is,  therefore,  grant- 
ed, the  verdict  set  aside,  and  a  new  trial  granted. 

Motion  granted,  and  new  trial  ordered. 


POOLER  T.   SAMMBT. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  5,  1909.) 

1.  Municipal  Cobpobationb  ($  663*)— Streets— Title  to. 

Title  to  the  soil  of  the  old  Harlem  road,  laid  out  by  the  Dutch,  and  not 
merely  easements  therein,  vested  In  the  Dutch  government,  and  thereafter 
passed  to  the  British  crown,  and  subsequently  to  New  York  City  under 
the  Dongan  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  f 
663.*J 

2.  Municipal  Cobpobationb  (§  663*)— Stbeets— Abandonmbntv- Bitbot. 

Title  to  the  old  Harlem  road  having  been  In  New  York  City,  It  did  not 
revert  to  the  abutting  owners  by  mere  abandonment  of  public  use  of  the 
road  and  the  closing  thereof ;  such  reversion  requiring  a  conveyance  from 
the  city  under  legislative  authority. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  S 

8.  Vendob  and  Pubchaseb  (§  130*)— Contbactt  to  Convey— Mabketability  of 
Title. 

Plaintiff  claims  land  embracing  part  of  the  old  Harlem  road  under  a 
record  title  and  possession  by  himself  and  predecessors  for  more  than  50 
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years,  they  haYlxig  paid  taxes,  etc.,  on  such  land  as  prlyate  property, 
though  title  was  in  the  city  when  the  road  was  abandoned,  and  does  not 
appear  to  have  been  conveyed  by  it.  PlalntiflTs  record  title  starts  with  one 
who  owned  land  abutting  on  the  road.  Held,  that  the  possibility  of  the 
city  successfully  asserting  a  claim  to  any  interest  in  the  land  is  insufficient 
to  render  the  title  unmarketable. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  § 
246;  Dec.  Dig.  §  130.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  J.  Pooler  against  Joel  Sammet.  From  a  judgment 
dismissing  the  complaint  (58  Misc.  Rep.  469,  111  N.  Y.  Supp.  658), 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Charles  A.  Deshon,  for  appellant 
A.  Stern,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  vendor  of  real  estate  against 
the  vendee  to  compel  the  specific  performance  of  the  contract.  On 
the  4th  day  of  May,  1906,  the  plaintiff  and  defendant  made  an  agree- 
ment in  writing  by  which  plaintiff  agreed  to  sell  and  convey  to  defend- 
ants lots  Nos.  58,  60,  62,  and  64  East  114th  street  for  the  consideration 
and  on  the  terms  therein  specified.  Each  lot  had  a  frontage  of  26  feet 
on  114th  street.  The  contract,  by  a  subsequent  mutual  arrangement, 
has  been  fully  consummated  with  respect  to  lots  Nos.  62  and  64.  The 
plaintiff  duly  tendered  a  deed  of  the  other  lots,  but  defendant  declined 
to  accept  it  upon  the  ground  that  the  title  to  those  lots  was  not  mar- 
ketable. With  the  exception  of  a  triangular  gore  on  the  southeasterly 
end  of  the  two  lots  taken  as  a  whole,  which  extends  less  than  half  the 
length  of  the  easterly  line  and  does  not  extend  the  entire  length  of 
the  southerly  line,  the  premises  in  question  are  part  of  the  bed  of  the 
old  Harlem  road.  It  is  conceded  that,  plaintiff  tendered  good  title  to 
that  part  of  the  premises  which  was  part  of  the  easterly  half  of  the  old 
Harlem  road,  and  that  part  also  which  has  already  been  described  as  a 
triangular  gore.  The  controversy  is  over  the  remaining  part  of  the 
premises,  which  consists  of  a  triangular  gore  in  the  northwesterly 
corner  of  the  premises,  embracing  nearly  the  entire  frontage  on  114th 
street  and  extending  in  depth  on  the  westerly  line  about  half  the  depth 
of  the  lot.  All  of  this,  the  title  to  which  is  questioned,  was  formerly 
part  of  the  westerly  half  of  the  old  Harlem  road. 

It  has  been  found  as  a  fact  that  the  old  Harlem  road,  leading  from 
McGowan's  Pass  to  Harlem,  was  laid  out  by  the  Dutch  during  their 
occupation  of  Manhattan  Island,  prior  to  August,  1664,  and  that  its 
use  as  a  thoroughfare  was  abandoned,  and  it  was  closed,  prior  to  1850. 
The  court  found,  as  a  conclusion  of  law,  that  when  the  old  Harlem 
road  was  closed,  the  date  of  which,  as  has  been  seen,  is  stated  to  have 
been  prior  to  1850,  but  is  not  definitely  fixed,  title  to  the  roadbed  to 
the  center  thereof  vested  in  the  owners  of  the  adjacent  land,  free  from 
any  public  easement.  If,  on  the  closing  of  the  road,  the  title  to  the 
roadbed  vested  in  the  abutting  owners,  the  trial  court  was  doubtless 
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right  in  finding  that  the  title  to  this  triangular  gore  became  vested  in 
Peter  Poillon,  who  never  conveyed  the  same,  and  that  the  deeds  from 
his  receiver  and  the  assignee  in  bankruptcy  of  his  estate  did  not  con- 
vey a  marketable  title,  and  also  that  as  against  his  heirs  a  marketable 
title  by  adverse  possession  was  not  clearly  shown.  We  are  of  opinion, 
however,  that  the  court  erred  in  holding  that,  when  the  old  Harlem 
road  was  closed,  the  roadbed  to  the  center  thereof  vested  in  the  own- 
ers of.  the  adjacent  land.  The  road  having  been  laid  out  by  the  Dutch 
during  their  occupation  of  the  island  of  Manhattan,  the  title,  and  not 
merely  the  necessary  easements,  vested  in  the  Dutch  government,  and 
thereafter  passed  to  the  British  crown,  and  subsequently  to  the  city 
of  New  York  by  the  Dongan  charter.  Dunham  v.  Williams,  37  N.  Y. 
251 ;  Caminez  v.  Goodman,  119  App.  Div.  484,  104  N.  Y.  Supp.  68. 
The  title  to  the  road  having  been  in  the  city,  it  did  not  revert  or  pass 
to  the  abutting  owners  by  the  mere  abandonment  of  the  public  use 
of  the  road  and  the  closing  thereof.  That  would'  have  required  a 
conveyance  from  the  city  pursuant  to  legislative  authority,  of  which 
there  is  no  evidence. 

These  views  are  not  in  conflict  with  the  decision  made  by  the  court 
in  Falvey  v.  Bridges,  61  Hun,  626,  16  N.  Y.  Supp.  878,  affirmed  133 
N.  Y.  663,  31  N.  E.  624.  The  observations  of  Mr.  Justice  Daniels  in 
the  opinion  at  General  Term  in  that  case  were  obiter  dicta,  and  do  not 
appear  to  have  been  concurred  in  by  Mr.  Justice  Van  Brunt,  and  no 
authority  is  cited  to  sustain  the  view  expressed  that  if  the  city  could 
not,  on  account  of  its  ownership  of  the  bed  of  the  road,  close  up  and 
discontinue  the  road,  then  the  land  reverted  to  the  adjacent  owners. 
It  may  be  that  in  that  case  the  adjacent  owners  had  taken  possession, 
and  that  the  city  had  acquiesced  therein,  which  in  time  would  ripen 
into  a  good  title.  There  does  not  appear  to  have  been  a  formal  dis- 
continuance of  the  road,  by  which  title  would,  under  any  statute  of 
which  we  are  aware,  revert  to  the  adjacent  owner. 

The  undisputed  facts  tend  to  show?  that  the  plaintiff  has  good  title 
by  adverse  possession.  He  and  his  grantors  appear  to  have  been  in 
possession  under  a  record  title  since  the  9th  day  of  June,  1851,  when 
one  Isaac  Adriance,  as  executor,  conveyed  the  premises  in  question 
and  others  to  Henry  F.  Phinney.  Adriance  evidently  claimed  title 
under  a  deed  given  on  the  9th  day  of  September,  1843,  by  a  master 
in  chancery,  on  the  foreclosure  of  a  mortgage  given  by  Archibald 
Watt  and  wife  on  the  14th  day  of  May,  1838.  Watt  was  the  owner 
of  the  record  title  to  a  large  tract  of  land  bounding  the  old  Harlem 
road  on  the  west  by  lines  running  at  right  angles  thereto ;  the  north- 
erly line  intersecting  the  old  Harlem  road  at  the  distance,  as  appears 
by  a  map,  of  something  less  than  50  feet  southerly  of  the  southerly 
line  of  114th  street  as  it  now  exists,  and  running  northwesterly  di?iff- 
onally  across  what  is  now  114th  street  from  a  point  east  of  Madison 
avenue  on  the  southerly  line  of  114th  street.  His  holdings  did  not 
embrace  the  record  title  to  a  small  triangular  gore  abutting  on  the  old 
Harlem  road  just  south  of  the  southerly  line  of  114th  street  and  by 
her  land,  but  they  did  embrace  all  of  it  with  that  exception,  and  he 
assumed  to  mortgage  the  entire  frontage  on  Harlem  road  just  south 
of  114th  street,  mduding  this  triangular  gore  to  which  he  did  not 
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have  the  record  title,  and  bounded  the  same  on  the  old  Harlem  road; 
and,  as  already  observed,  when  Adriance  received  title  by  this  de- 
scription and  came  to  convey  to  Phinney,  he  conveyed  expressly  to 
the  center  of  the  road  and  included  all  of  the  land  in  question.  Phin- 
ney conveyed  the  premises  by  the  description  contained  in  the  deed  to 
him,  and  by  mesne  conveyances  by  like  descriptions  a  similar  record 
title  passed  to  James  M.  Mills  on  fiie  9th  day  of  September,  1859.  It 
appears  that  the  premises  have  ever  since  been  taxed  to  Mills  and  his 
successors  in  title  as  private  property,  and  that  the  taxes  thus  levied 
thereon  have  been  paid  by  Mills  and  his  successors  in  title. 

The  court  found  that  Mills  erected  a  fence  around  his  property, 
including  the  lots  in  suit,  in  1874;  but  there  is  no  evidence  in  the 
record  to  sustain  that  finding.  It  does  appear,  however,  that  the  ex- 
ecutor of  Mills  conveyed  the  property  to  one  Walker,  the  plaintiff's 
grantor,  on  the  7th  day  of  October,  1887,  and  that  there  was  then  a 
fence  around  the  premises,  and  that  in  the  month  of  September,  that 
year,  he  commenced  the  erection  of  a  two-family  flat  house  on  each 
of  the  lots  in  question,  covering  the  entire  frontage  of  the  premises 
to  the  street  line,  and  thus  occupying  all  that  part  of  the  premises  now 
in  question,  and  finished  the  erection  thereof  within  6  months,  and 
that  those  buildings  still  stand  upon  the  premises,  and  that  his  oc- 
cupancy and  ownership  thereof,  and  the  plaintiff's,  under  a  deed  from 
him  obtained  on  the  12th  day  of  July,  1888,  have  not  been  questioned. 
This  action  was  commenced  on  the  3d  day  of  December,  1906,  which 
was  within  20  years  after  the  erection  of  the  buildings;  but  it  was 
not  tried  until  the  16th  day  of  January,  1908,  which  was  more  than  20 
years  after  such  erection.  Plaintiff's  predecessor  in  title  paid  an 
assessment  levied  on  these  lots  in  1869  for  opening  Madison  avenue, 
and  subsequently  paid  a  like  assessment  thereon  for  opening  114th 
street 

The  possibility  of  the  successful  assertion  of  a  claim  by  the  city 
to  any  title  or  interest  in  these  premises  now  is  not  sufficient  to  render 
the  title  unmarketable.  The  road  having  been  abandoned  and  closed 
as  a  highway  for  more  than  50  years,  it  is  most  improbable  that  any 
right  or  title  can  now  be  successfully  maintained  either  by  the  city, 
or  by  the  heirs  of  Poillon,  or  by  others,  either  on  the  theory  of  title 
or  a  right  to  easements  which  have  not  been  exercised  during  this  en- 
tire period  of  time.  There  is  no  finding,  however,  of  the  essential 
facts  to  show  adverse  possession,  and  a  new  trial  is  necessary,  upon 
which,  doubtless,  the  facts  with  respect  to  inclosing  the  premises  and 
the  occupancy  thereof  under  a  claim  of  right  in  the  plaintiff  and  his 
grantors  may  be  more  fully  and  satisfactorily  presented. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur 
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AUSTEN  ▼.  BROOKLYN  HESGHTS  R.  00. 

(Supreme  Court,  Appellate  Diyislon,  Second  D^artment    March  5,  1900.) 

Stbeet  Railboadb  (8  114*)— Collision  with  Pebson  on  Tback— Sufficienct 
OF  Evidence. 

In  an  action  against  a  street  railway  company  by  a  person  struck  by 
a  car,  evidence  held  to  support  a  Judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec  Dig.  §  114.*] 

Appeal  from  Queens  County  Court. 

Personal  injury  action  by  Ethel  M.  Austen,  an  infant,  by  Kate  A. 
Evans,  her  guardian  ad  litem,  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

D.  A.  Marsh,  for  appellant. 

Wm.  J.  McArthur,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  schoolgirl  of  14  years  at  the 
time  of  the  accident,  was  struck  by  one  of  the  defendant's  surface  cars 
on  South  Fourth  street,  borough  of  Brooklyn,  in  May,  1907.  The  evi- 
dence of  the  plaintiff,  who  stands  alone  as  to  her  version  of  the  acci- 
dent, is  to  the  effect  that  she  was  struck  by  the  car  at  the  intersection 
of  Rodney  street:  that  when  she  started  to  cross  the  street  the  car 
had  not  reached  the  far  side  of  Rodney  street,  that  she  proceeded  with 
care  to  cross,  that  the  car  was  running  fast,  and  that  it  caught  her 
just  as  she  was  between  the  rails  of  the  last  track.  The  defendant's 
version  is  that  the  plaintiff  attempted  to  cross  the  track  diagonally, 
some  50  or  60  feet  from  the  crossing,  running  into  the  car  from  be- 
hind a  brewery  wagon,  so  that  the  motorman  had  no  opportunity  to 
see  her  or  to  stop. 

The  testimony  of  the  plaintiff  appears  to  be  frank  and  undisturbed 
in  its  essential  details  by  the  cross-examination.  It  is  not  incredible, 
and,  while  there  were  more  witnesses  in  support  of  the  defendant's 
version,  jury  trials  are  predicated  upon  the  theory  that  the  judgment 
of  13  men,  chosen  from  the  ordinary  walks  of  life,  on  questions  of 
fact,  is  better  in  the  end  than  that  of  the  court,  and  we  see  no  reason 
for  questioning  the  verdict  in  this  case. 

The  suggestion  that  there  was  error  in  the  charge  of  the  learned 
court  that  "it  does  not  follow,  if  jrou  should  find  that  the  accident  hap- 
pened between  blocks,  that  the  plaintiff  cannot  recover,"  is  without 
merit.  A  reading  of  the  entire  charge  shows  that  the  court  correctly 
stated  the  law,  and  the  refinement  of  reasoning  which  is  now  attempt- 
ed to  be  placed  upon  the  clause  quoted  was  not  suggested  to  the  court 
at  the  time,  and  it  is  hardly  possible  that  any  member  of  the  jury 
was  misled  by  it  to  the  prejudice  of  the  defendant. 

The  judgment  and  order  of  the  County  Court  of  Queens  county 
should  be  affirmed,  with  costs.    All  concur. 

•For  other  cases  see  same  topic  ft  S  number  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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(61  Misc.  Rep.  474.) 

BOON  et  al.  ▼.  CASTLB  et  aU 

(Supreme  Court,  Trial  Term,  Oneida  Ck>unty.    December,  1908.) 

1.  WUAS  (§  88*)~I>I8TIKOUI8XIED  FBOH  OTHEB  DISPOSITIONS. 

An  owner  of  land  executed  a  deed  to  his  nephew,  with  a  provision  that 
the  title  should  not  pass  until  the  grantor's  death,  and  that  in  the  mean- 
time the  rents  and  profits  should  belong  to  the  grantor,  who  should  have 
exclusive  control  of  the  property  until  his  death,  when  it  should  pass  ab- 
solutely to  the  grantee,  subject  to  all  incumbrances  and  taxes  and  to  the 
grantor's  debts,  the  payment  of  which  was  made  a  charge  on  the  land. 
Held  an  attempt  at  testamentary  disposition,  and  therefore  without  ef- 
fect as  a  deed  and  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  9  208;  Dec.  Dig.  f  88.*] 

2.  Deeds  (§  164*)— Construction— Conditions  Pbecedbnt. 

Where  an  owner  of  land  executes  a  deed  to  his  nephew,  providing  that 
title  should  not  pass  until  the  grantor's  death,  and  that  in  the  meantime 
the  grantor  should  have  control  of  the  property,  wijth  a  right  to  the  rents 
and  profits,  with  a  provision  that  the  property  should  be  subject  to  the 
grantor's  debts  and  funeral  expenses,  which  were  made  a  lien  on  the 
property,  it  is  not  a  present  grant  of  a  future  estate. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent  Dig.  f  487;  Dec  Dig.  f 
154.*J 

Action  by  James  Boon  and  others  against  George  E.  Castle  and  oth- 
ers to  set  aside  a  deed.    Judgment  for  plaintiffs. 

Cookinham,  Sherman  &  Cookinham,  for  plaintiffs. 

A.  S.  Malsan  (G.  C.  Morehouse,  of  counsel),  for  defendants. 

W.  E.  Seavey,  special  guardian. 

DEVENDORF,  J.  The  plaintiffs  allege  that  on  the  9th  day  of  No- 
vember, 1905,  George  W.  Boon  died  intestate  at  Utica,  leaving  as  his 
only  heirs  at  law  tiie  plaintiffs  herein  and  several  defendants;  also 
that  the  said  deceased,  on  the  10th  day  of  October  preceding  his  death, 
executed  and  delivered  to  his  nephew,  the  defendant  George  E.  Cas- 
tle, the  deed  or  instrument  in  question,  which  the  plaintiffs  ask  to  have 
adjudged  of  no  effect  and  void.  It  purports  to  convey  upward  of 
$20,000  worth  of  real  estate,  and  in  fact  all  of  the  real  property  own- 
ed by  the  deceased  at  that  time.  That  it  is  a  peculiar  and  unusual  form 
of  conveyance,  if  it  is  such,  must  be  conceded  by  all  parties  concern- 
ed. It  follows  substantially  the  form  of  a  warranty  deed,  and,  after 
the  usual  covenants  of  warranty  and  quiet  and  peaceable  possession, 
contains  the  following  language: 

'This  conveyance  is  made  and  delivered  upon  the  express  understanding 
and  agreement  that  no  title  to  or  interest  in  any  of  the  foregoing  described 
property  shall  pass  from  the  grantor,  George  Boon,  above  named,  to  the  gran- 
tee, George  E.  Castle,  above  named,  until  the  death  of  said  grantor,  George 
Boon,  and  all  of  the  rents  and  income  of  said  property  shall  belong  to  and  be 
the  property  of  said  George  Boon  for  and  during  his  entire  lifetime,  and  said 
grantor,  George  Boon,  shall  have  the  exclusive  control,  management,  and 
care  of  all  of  said  described  real  estate  untn  his  death,  and  upon  the  death 
of  said  George  Boon,  grantor,  said  grantee  shall  become  under  this  conveyance 
the  absolute  owner  in  fee  simple  of  all  of  the  foregoing  described  real  estate 
and  property,  subject  to  any  and  all  incumbrances  and  taxes  that  may  be  then 

*For  oth«r  caaes  see  same  topic  it  S  number  in  Dec.  it  Am.  Diss.  1907  to  date,  4  Rep'r  Indexaa 
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npon  or  against  the  same  unpaid,  and  also  subject  to  all  the  debts  and  funeral 
expenses  of  said  grantor,  George  Boon,  the  payment  of  all  of  which  debts  and 
funeral  expenses  are  hereby  made  a  charge  and  lien  upon  all  of  the  foregoing 
real  estate^" 

The  first  question  which  presents  itself  in  this  case  is  the  effect  of 
the  language  above  quoted.  The  plaintiffs  claim  that  it  is  an  at- 
tempted testamentary  disposition  of  property,  and,  as  it  is  not  executed 
as  such,  as  required  by  law,  is  void;  while  the  defendants  say  that 
said  language  is  repugnant  to  the  grant,  and,  being  a  part  of  tTie 
habendum  of  the  deed,  must  necessarily  yield  to  the  positive  grantihg 
clause  preceding  it,  or,  at  most,  if  a  construction  is  to  be  placed  there- 
on in  favor  of  the  deceased  or  his  estate,  it  can  be  but  to  the  extent 
of  a  reservation,  and  that  the  instrument  must  be  construed  to  be  an 
absolute  transfer  of  the  property  described  therein  to  the  grantee,  with 
a  reservation  to  the  grantor  to  hold  and  use  during  his  natural  life. 
Defendants  therefore  claim  that  it  was  the  intention  of  the  parties 
to  reserve  to  the  grantor  the  life  use  of  the  premises,  and  that  the 
instrument,  giving  it  the  view  most  favorable  to  the  grantor,  or  his 
estate,  does  no  more  than  that. 

I  think  the  language  is  not  ambiguous  and  speaks  exactly  the  in- 
tention of  the  parties  to  the  instrument.  Had  it  been  the  agreement 
that  there  was  to  be  a  life  estate  reserved  to  the  party  of  the  first 
part,  the  draftsman  could  easily  have  said  so  in  a  very  few  words. 
There  was  evidently  an  intention  of  the  parties,  well  understood  by 
him,  to  do  something  different  from  that,  and  to  reserve  more  than  a 
life  use  to  the  grantor.  Words  were  used,  it  seems  to  me,  specially 
apt  for  that  purpose.  It  is  stated  in  the  instrument  that  it  is  made 
and  delivered  upon  the  express  understanding  and  agreement  that  no 
title  to  or  interest  in  any  of  the  property  shall  pass  from  the  grantor 
until  his  death,  and  he  shall  have  the  exclusive  control  until  his  death, 
and  that  upon  the  death  of  the  grantor,  the  grantee  shall  become,  un- 
der the  conveyance,  the  absolute  owner  in  fee  simple  of  the  property, 
which  he  would  then  take  subject  to  any  and  all  incumbrances  and 
taxes  that  may  be  then  upon  or  against  the  property,  and  also  subject 
to  the  debts  and  funeral  expenses  of  the  grantor,  which  were  made 
a  lien  upon  the  real  estate. 

Unequivocal  language  was  used  to  express  the  intention  of  the 
grantor,  and  to  state  when  the  property  was  to  pass  from  his  control 
and  ownership  to  the  grantee.  It  is  impossible  to  obtain  any  language 
from  the  deed  which  will  justify  the  court  in  construing  its  provi- 
sions into  a  reservation  to  the  grantor  for  a  life  use  only  of  the  prem- 
ises. It  is  not  within  the  power  of  the  court  to  give  to  the  grantee 
a  greater  estate  than  is  clearly  expressed  in  the  language  of  the  deed. 
The  interest  and  title  which  the  grantee  could  take  was  not  in  prae- 
senti.  The  grantor  could  have  conveyed  apd  reserved  a  life  use  to 
himself.  The  title  then  would  have  vested  in  the  grantee  subject  to 
the  life  estate.  This  clearly  was  not  the  intention,  nor  does  the  instru- 
ment create  such  an  ownership,  because  it  expressly  provides  "that  no 
title  to  or  interest  shall  pass  *  *  *  until  the  death  of  the  grantor.** 
It  was  ''made  and  delivered"  upon  that  express  agreement,  and  hence 
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no  title  or  interest  passed  to  the  grantee,  and  therefore  the  whole  es- 
tate was  reserved  to  and  remained  in  the  j^antor. 

An  absolute  conveyance  could  have  been  executed  and  placed  in 
escrow,  to  be  delivered  at  Boon's  death,  or  on  the  happening  of  a 
future  event,  at  which  time  the  subsequent  delivery  would  revert  back 
to  the  delivery  in  escrow.  This  was  not  done,  and  was  not  intended, 
because  the  grantor  evidently  desired  to  absolutely  retain  the  prop- 
erty to  himself,  and  to  provide,  further,  that  any  mortgages  which 
might  be  on  the  property  at  the  time  of  his  death  should  be  a  lien 
and  charge  thereon.  Any  mortgages  which  were  on  at  the  date  of 
the  execution  of  the  instrument  were  already  liens  thereon,  and  would 
continue  as  such ;  and  the  reference  to  the  mortgages  which  might  be 
upon  the  premises  at  the  date  of  his  death  was  absolutely  unnecessary, 
unless  he  understood  that  he  had  the  right  to  mortgage  during  his  life. 
There  was  no  estate  reserved  or  created  to  sustain  a  future  estate. 
Boon  attempted  to  convey  the  fee,  to  take  effect  at  his  death,  and  to  re- 
tain to  himself  the  absolute  ownership  of  the  property  during  his  life. 
I  have  come  to  the  conclusion,  therefore,  that  the  defendants'  conten- 
tion that  there  was  a  reservation  of  but  a  life  estate  to  Boon  must  fail. 

The  next  proposition  is  whether  the  language  above  given  is  re- 
pugnant to  the  grant  and  is  inoperative.  I  think  the  position  of  the 
defendants  in  that  regard  cannot  prevail.  The  language  in  question 
does  not  bring  this  case  within  the  scope  of  the  authorities  cited  by 
the  defendants'  counsel.  It  is  true  there  is  in  the  instrument  what  may 
be  considered  an  absolute  corveyance  of  the  property  before  the  clause 
in  question  is  reached ;  but  I  think  the  instrument  as  a  whole  should 
be  taken  and  construed  together.  Certainly  in  that  way  we  can  ar- 
rive at  the  true  intention  of  the  parties.  The  grantor  uses  language 
which,  if  undisturbed  or  qualified,  would  have  conveyed  the  fee  im- 
mediately upon  the  execution  of  the  instrument  to  Castle;  but,  fol- 
lowing that  conveyance,  he  says  in  clear  and  explicit  language  that 
the  instrument  is  made  and  delivered  upon  the  express  agreement  that 
no  title^  or  interest  is  to  pass  to  the  grantee  until  the  death  of  the 
grantor)  and  uses  other  language,  above  referred  to,  which,  fixes  it 
definitely  that  no  title  or  interest  is  to  vest  until  the  grantor's  death. 
I  think  this  language  is  not  repugnant  to  the  grant  in  the  sense  urged 
by  the  counsel ;  but  it  fixes  the  time  when  the  transfer  is  to  take  ef- 
fect. The  language  is  no  more  repugnant  to  the  grant  than  the  reserva- 
tion of  a  life  estate  would  be. 

In  such  cases  the  deed  usually  contains  language  of  an  absolute 
grant,  which  may  be  followed  by  a  few  words,  in  substance,  that  the 
first  party  reserves  the  use  of  the  premises  during  his  natural  life, 
which,  undoubtedly,  are  not  repugnant  to  the  grant  and  effectually 
reserve  to  the  grantor  a  life  use  of  the  premises.  In  this  case  positive 
and  explicit  language  was  used  to  reserve  the  whole  estate  and  title 
absolutely  to  the  grantor  until  death,  and  to  withhold  all  title  and  in- 
terest from  the  grantee  until  that  event.  I  am  of  the  opinion,  there- 
fore, that  Boon  did  not  convey  all  this  considerable  property  ab- 
solutely to  Castle,  which  he  certainly  did  if  the  clause  in  question  is 
adjudged  repugtiant  to  the  grant.  In  my  view  of  the  case,  I  cannot 
make  that  disposition  of  it. 
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Therefore,  having  reached  the  conclusion  that  it  was  not  a  life  es- 
tate which  Boon  reserved  to  himself,  but  that  it  was  the  fee,  and  that 
the  language  under  consideration  is  not  repugnant  to  the  grant,  I  come 
to  the  third  and  last  question  as  to  the  validity  of  the  deed.  It  will 
be  observed  that  there  was  no  agreement  on  the  part  of  the  grantee 
to  pay  the  incumbrances,  taxes,  debts,  and  funeral  expenses ;  but  they 
were  simply  made  a  lien  and  charge  on  the  property.  That  language, 
therefore  places  no  personal  obligation  upon  the  grantee,  and  cannot 
be  invoked  by  him  as  a  consideration  which  could  give  force  or  effect 
to  the  instrument  after  the  death  of  Boon  in  Castle's  favor.  He  did 
not,  at  the  time  of  the  execution  of  the  instrument,  or  in  contempla- 
tion thereof,  pay  any  money,  incur  any  obligation,  or  part  with  any- 
thing of  value.  Equities  were  not  created  at  that  time  in  his  favor. 
The  deed,  if  it  stands,  must  do  so  by  its  own  strength.  In  my  opinion, 
it  must  fail,  because  it  did  not  convey  a  present  interest  in  the  prop- 
erty and  is  clearly  an  attempt  at  testamentary  disposition. 

Although  the  testator,  through  some  want  of  information  or  for 
other  reasons,  prepare  his  will  similar  to  a  deed,  as  if  he  seal  it,  which 
is  not  essential  to  a  will,  or  if  it  in  other  particulars  resemble  a  deed, 
it  is  not  in  any  particular  of  the  same  nature  as  a  deed,  and  will  have 
no  validity  or  operation  as  a  deed.  1  Jarman,  Wills  (6th  Am.  Ed.)  35. 
The  distinguishing  feature  of  a  will  is  that  it  is  not  to  take  effect  ex- 
cept upon  the  death  of  the  testator.  If  the  instrument  is  not  to  have 
any  operation  until  after  death,  then  it  is  a  will,  notwithstanding 
that  it  may  have  been  executed  in  pursuance  of  a  previous  promise  or 
obligation  upon  its  face.  Matter  of  Diez,  50  N.  Y.  88;  Matter  of 
Emmons,  110  App.  Div.  701,  96  N.  Y.  Supp.  506.  In  respect  to  dis- 
positions of  property  which  are  not  to  have  any  effect  except  upon 
the  death  of  the  owner  and  are  revocable,  the  party  making  such  dis- 
positions is  confined  to  a  will.  Sullivan  v.  Sullivan,  161  N.  Y.  554, 
658,  56  N.  E.  116 ;  Oilman  v.  McArdle,  99  N.  Y.  451,  461,  2  N.  E. 
464,  62  Am.  Rep.  41. 

In  the  case  at  bar  the  operation  of  the  instrument  or  deed  was  post- 
poned until  after  the  death  of  the  grantor.  No  interest  vested  under 
it  in  the  grantee.  The  grantor  did  not  part  with  control  over  the 
property.  The  delivery  did  not  pass  a  present  conveyance  or  interest 
or  title  in  the  land.  No  effect  was  to  be  given  to  the  transaction  un- 
til after  the  death  of  the  grantor.  There  was  no  value  parted  with  by 
the  grantee,  or  promise  made  on  his  part,  in  consideration  of  the  gran- 
tor's executing  the  deed.  The  transaction  had  many  of  the  circum- 
stances and  features  usually  surrounding  the  execution  of  a  will. 
There  was  not  a  gift  in  this  transaction,  either  inter  vivos  or  causa 
mortis.  To  constitute  a  valid  gift  of  either  kind  there  must  be  a 
renunciation  by  the  donor  and  an  acquisition  by  the  donee  of  all  in- 
terest in  and  title  to  the  subject  of  the  gift.  Curtiss  v.  Barrus,  38 
Hun,  165;  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634;  Kirk 
V.  McCusker,  3  Misc.  Rep.  278,  22  N.  Y.  Supp.  780. 

I  have  come  to  the  conclusion  that  the  deed  in  question  was  ex- 
ecuted for  the  purpose  of  taking  the  place  of  a  will,  and  is  an  at- 
tempt at  testamentary  disposition  in  that  way.    It  is  therefore  inop- 
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erative  as  a  deed  and  is  without  effect  and  void.  Having  made  this 
disposition  of  the  case,  it  is  unnecessary  to  pass  upon  the  question  of 
undue  influence.  Findings  and  conclusions  may  be  prepared  accord- 
ingly, and  judgment  will  enter  against  the  c^efendant  George  £.  Castle 
for  costs. 
Judgment  accordingly. 


(61  MlBC.  Rep.  480.) 

KELIiY  ▼.  KELLY. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1908.) 

Husband  and  Wipb  (§  279*)  — Action  fob  Sepabation  —  ESmor  of  Pbevious 
Settlement. 

In  an  action  by  a  wife  for  separation,  defendant  pleaded  a  previous 
agreement  by  which  he  paid  her  $7,000  and  conveyed  certain  real  prop- 
erty, which  she  agreed  to  accept  in  full  of  all  claims  which  she  had  or 
might  thereafter  have  against  her  husband.  The  parties  had  been  in  liti- 
gation over  the  ownership  of  certain  realty,  and  the  claim  of  the  wife  in 
that  litigation  might  have  been  a  consideration  for  the  payment  and  con- 
veyance from  the  husband.  Held,  that  the  agreement  did  not  show  an 
intent  to  include  the  right  of  the  wife's  support  among  the  difterences 
then  settled  with  her  husband. 

[EU.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  §  1054 ; 
Dec  Dig.  §  279.*] 

Action  by  Jennie  Kelly  against  John  W.  Kelly  for  separation.  Judg- 
ment for  plaintiff. 

Maynard  Jacobson,  for  plaintiff. 
D.  E.  &  J.  F.  Lynch,  for  defendant. 

BLANCHARD,  J.  This  is  an  action  by  a  wife  against  her  husband 
for  a  separation  and  separate  maintenance.  She  has  alleged  and  prov- 
ed an  abandonment  by  the  defendant,  and  the  defendant  has  offered 
no  proof  in  opposition.  His  defense  is  based  upon  an  agreement  here- 
tofore entered  into  between  the  parties,  and  he  pleads  that  agreement 
as  a  bar  to  this  action.  It  appears  that  at  the  time  the  agreement  was 
entered  into  the  parties  were  living  apart  from  each  other,  and  that 
an  action  respecting  certain  property  rights  was  pending  between  them, 
and  for  the  purpose  of  settling  all  differences  the  agreement  was  made. 
Aside  from  this  agreement  the  plaintiff  presents  a  prima  facie  case  for 
separate  support,  and  the  only  question  to  be  determined  is  whether 
or  not  the  agreement  referred  to  is  a  bar  to  the  maintenance  of  this 
action.  The  agreement  must  be  considered  both  as  to  the  subject-mat- 
ter and  surrounding  circumstances  at  the  time  it  was  made.  In  ab- 
sence of  direct  attack  upon  it,  the  agreement  must  show  either  direct- 
ly or  by  reasonable  implication  that  the  minds  of  the  two  parties  met 
as  regards  provision  for  the  future  support  of  the  wife.  It  appears 
that  certain  difficulties  existed  between  the  parties  which  this  agree- 
ment was  to  compose,  and  in  consideration  of  certain  premises  they 
agreed  to  certain  specific  and  general  agreements.  It  recites  among 
the  premises  a  payment  of  $25  a  week  to  the  wife  for  her  support, 

*For  oUier  cacea  >ee  same  topic  it  S  nuubsb  In  Dec.  it  Am.  Diga.  1M7  to  data,  it  Rep'r  ln69\m 
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and  that  is  the  only  specific  mention  in  the  agreement  which  refers 
to  the  duty  of  the  husband  in  this  respect.  Paragraph  4  of  the  agree- 
ment provides  as  follows: 

"And  the  party  of  the  first  part  further  agrees  that  she  acc^ts  the  said 
sum  of  $7,000  and  the  house  In  Bath  Beach  free  and  clear  as  aforesaid,  and 
free  of  all  claims  of  every  kind  and  description  which  she  now  has  and  may 
hereafter  have  against  said  party  of  the  second  part" 

The  defendant  contends  that  this  provision  of  the  agreement  re- 
leases him  from  further  payment  for  her  support.  I  am  of  the  opin- 
ion that  such  general  language  in  the  agreement  cannot  be  interpreted 
to  release  the  defendant  from  the  obligation  imposed  upon  him  by 
law,  unless  attending  circumstances  show  that  the  plaintiff  clearly  in- 
tended so  to  do.  The  circumstances  surrounding  this  transaction  are 
such  as  not  to  warrant  the  belief  that  such  was  the  plaintiff's  intent, 
prior  to  the  agreement,  which  bears  date  April  20,  1904,  plaintiff 
and  defendant  had  been  engaged  in  litigation  over  certain  property 
situated  at  No.  141  West  Forty-First  street,  city  of  New  York,  upon 
which  plaintiff  sought  to  impress  a  trust.  In  that  action  the  plain- 
tiff claimed  ownership  of  a  piece  of  property  consisting  of  a  house 
and  lot  situated  at  No.  633  Lenox  avenue,  city  of  New  York,  against 
the  defendant's  contention  that  it  was  held  by  her  in  trust  for  him. 
This  property  was  incumbered  by  a  first  mortgage  of  $18,000,  and  was 
worth  $11,000  over  and  above  all  incumbrances.  This  house  and  lot 
was  exchanged  by  her  for  the  property  No.  141  West  Forty-First 
street,  mentioned  above,  subject  to  a  mortgage  of  $39,000  and  a  lease 
thereon.  The  plaintiff  claimed  that  the  defendant  caused  conveyance 
to  be  made  to  the  codefendant  in  the  trust  action,  Mary  Doyle,  in 
fraud  of  her  rights  in  the  Forty-First  street  property. 

For  the  purpose  of  this  action  the  court  must  assume  her  claim  to 
have  been  a  good  one,  since  a  specific  provision  in  the  agreement  and 
consideration  was  given  the  plaintiff  in  satisfaction  of  her  claim.  In 
addition,  as  a  further  consideration  of  the  agreement,  the  defendant 
in  this  action  transferred  to  the  plaintiff  a  half  interest  in  certain 
property,  of  which  the  plaintiff  owned  the  other  half,  situated  at 
Bath  Beach.  The  value  of  this  property  at  Bath  Beach  is  variously 
estimated.  The  plaintiff  has  sworn  that  she  believes  $9,000  a  fair 
value,  while  the  defendant  swears  the  value  to  be  double  that  sum. 
The  property  is  assessed  for  $6,800.  The  rents  of  this  property  since 
April,  1904,  have  been  $2,585 ;  but  as  to  whether  this  amount  is  for 
rent  of  the  entire  house,  or  a  portion  thereof,  does  not  appear.  It  is 
a  matter  of  difficulty  in  this  latter  instance  to  determine  what  the 
plaintiff  here  actually  received  as  a  consideration  of  the  various  claims 
and  rights  which  she  had  against  the  defendant ;  but,  taking  into  con- 
sideration all  she  received,  it  does  not  amount  to  much,  if  any,  more 
than  $11,000,  which  she  claims  was  due  her  on  the  Forty-First  street 
property.  In  addition,  it  is  significant  that  the  plaintiff  for  several 
weeks  after  the  agreement  continued  to  receive  the  same  amount,  $25 
a  week,  which  she  had  been  receiving  prior  to  the  agreement.  These 
facts,  taken  into  conjunction  with  the  agreement  itself,  seem  to  lead 
to  the  conclusion  that  the  plaintiff  did  not  intend  to  include  the  right 
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to  support  among  the  differences  which  she  settled  with  the  defend- 
ant. 

Judgment  is  given  for  the  plaintiff,  and  alimony  at  the  rate  of  $25 
per  week  is  accorded. 

Judgment  accordingly. 


(61  Ml8C  Rep.  532.) 

COLONIAL  MATCH  CO.  ▼.  FOX. 

(Supreme  CJoart,  Special  Term,  New  York  CJonnty.    December,  1908.) 

Trusts  (§  250*)  —  Misconduct  in  Handling  the  Trust— Action  Against 
Tru^tes>— Bjspresentativb  Capacity. 

An  action  will  not  lie  against  a  trustee  in  his  representative  capacity 
for  his  individual  wrong  in  handling  the  trust  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  9  356;  Dec.  Dig.  S 
250.*] 

Action  by  the  Colonial  Match  Company  against  J.  Willet  Fox.  De- 
murrer to  complaint  sustained. 

Willard  G.  Stanton,  for  plaintiff. 
Albert  F.  Gescheidt,  for  defendant. 

GOFF,  T.  Demurrer  must  be  sustained.  The  stock  sold  did  not 
belong  to  the  plaintiff.  Therefore  there  could  not  be  damage  sustain- 
ed unless  special  causes  intervened,  and  those  causes  would  have  to 
be  pleaded  in  order  to  show  special  damage.  There  is  no  statement 
of  fact  showing  damage  to  plaintiff  because  of  such  sale.  An  allega- 
tion "that  by  reason  of  the  wrongful  and  unlawful  acts  of  the  de- 
fendant as  such  trustee,  *  *  *  plaintiff  has  been  damaged,"  is  a 
mere  conclusion.  According  to  its  terms,  the  trustee  was  vested  with 
power  to  determine  whether  there  was  a  breach  of  the  agreement. 
If  he  "wrongfully  and  unlawfully  exercised  this  power,  and  wrongful- 
ly and  unlawfully  sold  the  stock,"  the  Bonded  &  Security  Company, 
the  owner  of  the  stock,  may  have  a  remedy  for  the  wrong  done.  A 
common-law  action  for  damages*  is  instituted  against  the  defendant 
in  his  representative  capacity.  If  judgment  followed  the  averments 
and  prayer  of  the  complaint,  it  would  run  against  the  trustee  as  such 
and  be  leviable  on  the  corpus  of  the  trust.  When  that  is  to  be  af- 
fected, the  cestui  que  trust  cannot  be  ignored.  A  trustee  may  not  be 
liable  in  his  representative  capacity  for  his  individual  wrong  in  hand- 
ling the  trust. 

Demurrer  sustained- 


DEMPSEY  ▼.  EBERSPACHER. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1009.) 

NsouGENCB  (§  80*) — Contributory  Nrgijgbncr. 

Plaintiff  maintained  in  front  of  her  premises  a  hoard  walk  three  or 
four  feet  wide,  in  which  there  was  a  trapdoor  opening  into  the  cellar, 
which  plaintiff  had  for  some  time  wrongfully  maintained  in  a  dangerous 
condition,  extending  ahout  an  inch  above  the  surface  of  the  walk.  Held, 
that  she  could  not  recover  from  defendant  for  breaking  a  plate  glass 
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window  In  the  front  of  the  premises,  where  the  accident  occurred  by  his 
tripping  over  the  projection  of  the  trapdoor. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §  84;  Dec.  Dig. 
8  80.*] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Theresa  Dempsey  against  Frederick  Eberspacher.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Frederick  W.  Clifford,  for  appellant 
J.  Harry  Tieman,  for  respondent. 

RICH,  J.  The  Municipal  Court  justice  has  found  that  the  breaking 
was  caused  by  the  defendant's  negligence.  The  plaintiff,  at  the  time 
of  the  accident,  maintained  in  front  of  her  premises  a  board  walk, 
three  or  four  feet  wide,  in  which  there  was  a  trapdoor  opening  from 
the  sidewalk  into  the  cellar.  Directly  in  front  of  this  walk  was  a 
dilapidated  stone  walk,  five  or  six  feet  wide,  between  the  curb  and  the 
board  walk.  The  trapdoor  had  been  out  of  repair,  and  did  not  dose 
properly,  for  some  time  prior  to  the  accident,  which  occurred  by  de- 
fendant's tripping  over  a  projection  thereof,  which  was  about  an  inch 
higher  than  the  surface  of  the  walk.  The  evidence  discloses  that  this 
trapdoor  was  wrongfully  maintained  in  a  dangerous  condition  by  the 
plaintiff,  and  she  should  not  be  permitted  to  recover  for  the  conse- 
quences of  her  own  wrongful  act. 

The  judgment  of  the  Municipal  Court  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event.    All  concur. 


GREEN  ▼.  LONG  ISLAND  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1008.) 

EVIDENOB   (§   150*) — OOMPETENOY— EXPBBIMENTS. 

In  an  action  for  injuries  to  plaintiffs  truck,  which  broke  down  on  de- 
fendant's railroad  track  and  was  struck  by  a  locomotive,  there  was 
evidence  that  there  was  a  red  light  on  the  truck  at  the  time  of  the 
accident  Held,  that  the  admission  of  the  evidence  as  to  a  test  before 
the  trial  as  to  how  far  a  red  light  could  be  seen  on  the  track  under  cir- 
cumstances like  those  on  the  night  of  the  accident  was  error. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  S  430;  Dec.  Dig. 
§  150.*3 

Hirschberg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Patrick  F.  Green  against  the  Long  Island  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  new  trial,  it  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

*For  oUier  cases  >ee  >ame  topic  ft  S  MUidBEB  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Matthew  J.  Keany  (Dominic  B.  Griffen,  on  the  brief),  for  appellant- 
John  J.  Graham,  for  respondent. 

JENKS,  J.  The  plaintiff  has  recovered  a  verdict  for  the  negligence 
of  the  defendant,  whereby  his  motor  truck  was  injured.  About  10  p. 
m.  on  September  30,  1907,  the  plaintiff  attempted  to  drive  the  truck 
along  a  public  highway,  in  a  country  district,  where  it  crossed  at  right 
angles  the  defendant's  track,  north  of  and  near  to  defendant's  Glen- 
head  station.  But  the  truck  broke  down  on  the  rails  and  could  not 
be  moved,  so  that  the  locomotive  engine  of  defendant's  oncoming  pas- 
senger train  struck  it. 

There  was  testimony  that  there  was  a  red  light  upon  the  truck  at 
the  time  of  the  accident.  The  learned  trial  court,  under  objection,  per- 
mitted the  plaintiff  to  show  by  a  witness  that  a  few  nights  before 
the  trial  the  witness  and  the  plaintiff  went  to  the  scene  of  the  accident, 
with  the  same  red  light,  when  the  plaintiff  stood  on  the  crossing  where 
the  accident  occurred,  held  "the  light  at  the  height  it  was  on  the  ma- 
chine when  it  was  struck,"  and  the  witness  went  down  the  tracks  to 
see  how  far  he  could  see  it,  and  that  he  could  see  the  light  for  3,000 
feet.  The  contention  of  the  plaintiff  was  that  the  weather  conditions 
of  the  nights  of  the  accident  and  the  experiment  were  essentially  the 
same.  The  plaintiff  testified  that  the  night  of  the  accident  was  dark 
and  cloudy  and  that  the  night  of  the  experiment  was  gloomy.  The 
witness  who  participated  in  this  test  testifies  the  night  was  quite  stormy, 
rainy,  gloomy,  and  dark.  I  think  that  the  reception  of  this  evidence 
was  error.  Yates  v.  People,  32  N.  Y.  511 ;  Bretsch  v.  Plate,  82  App. 
Div.  399,  81  N.  Y.  Supp.  868 ;  Chicago  &  Alton  R.  R.  Co.  v.  Logue, 
47  111.  App.  292.  To  hold  the  admission  of  this  testimony  reversible 
error,  I  go  so  far  as  to  say  that  upon  the  record  before  us  I  have  grave 
doubts  whether,  aside  from  the  element  of  the  red  light,  there  was 
proof  of  negligence.  But  in  saying  this  much  I  do  not  express  any 
opinion  whether,  aside  from  this  objectionable  testimony,  the  plaintiff 
made  out  a  case  upon  the  circumstance  of  the  red  light.  In  fine,  in 
view  of  a  new  trial,  which  does  not  require  any  declaration  of  the  law, 
for  it  is  familiar,  I  put  this  judgment  of  reversal  upon  the  erroneous 
ruling  discussed. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  be  grant- 
ed ;  costs  to  abide  the  event.  All  concur,  except  HIRSCHBERG,  P. 
J.,  who  dissents. 


MURPHY  v.  CITY  OF  YONKBRS. 

(Supreme  Court,  Appellate  DIyIsIod,  Second  Department    March  12,  1909.) 

Municipal  Gobporations  (§  375*) — Claims  op  CoNrBAcroEa— Set-Ofp. 

Where  a  city  coutr actor,  though  requested,  refused  to  defend  an  action 
against  the  city  for  injuries  to  a  third  person  occasioned  by  the  con- 
tractor's negligence,  and  acquiesced  in  an  appeal  by  the  city  from  the 
judgment  against  it  to  the  extent  of  expressing  the  hope  that  the  city 
would  win,  the  city  was  entitled  to  offset  against  the  claim  of  the  con- 

•For  other  oases  see  same  topic  ft  i  numbbb  In  Dec.  A  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexes 

Digitized  by  VjOOQIC 


592  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

tractor,  not  only  the  amount  of  the  jadgment  recoT^ed  by  the  third  per* 
son,  but  also  the  mon^  legltlmat^y  expended  on  the  appeal. 

[Ed.  Note.— -For  other  cases,  see  Municipal  Ck>rporEtionB»  Dec.  Dig.  ^ 

Api>eal  from  Trial  Term,  Westchester  County. 

Action  by  David  F.  Murphy  against  the  city  of  Yonkers.  From  a 
judgment  granting  insufficient  relief,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  PJ,,and  WOODWARD,  JENKS, 
GAYNOR,  and  MILLER,  JJ. 

John  F.  Brennan,  for  appellant. 
Charles  E.  Otis,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  brought  to  recover  a  balance 
alleged  to  be  due  under  a  contract  for  construction  work  in  one  of 
the  public  streets  of  the  city  of  Yonkers,  It  appears  that,  by  reason 
of  negligence  on  the  part  of  the  contractor  in  the  performance  of 
the  work,  an  individual  was  injured,  who  recovered  judgment  for  dam- 
ages against  the  city,  which  were  offset  in  this  action;  and  the  only 
question  presented  on  the  appeal  is  whether  or  not  the  city  was  en- 
titled to  include  in  the  offset  the  expenses  incurred  in  appeals  taken 
to  the  Appellate  Division  and  the  Court  of  Appeals  from  the  judg- 
ment for  damages. 

When  the  suit  was  brought  against  the  city,  the  contractor  was 
notified  of  the  fact  and  asked  to  defend.  He  refused  to  defend  the 
suit  or  to  participate  in  the  defense.  When  judgment  was  recovered, 
and  appeals  taken,  as  has  been  stated,  he  was  duly  notified  of  the 
fact,  and  not  only  made  no  objection,  but  acquiesced  in  the  appeals 
to  the  extent  of  expressing  the  hope  that  the  city  would  win.  There 
being  no  dispute  about  the  fact,  and  no  suggestion  of  bad  faith 
existing,  I  think  the  learned  trial  justice  was-  correct  in  charging  the 
jury  that  the  defendant  was  entitled  to  reimbursement  for  the  money 
legitimately  expended  on  the  appeals,  as  well  as  for  the  judgment 
originally  rendered. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 


MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK  ▼.  BLEECKER  ST.  &  F.  FERRY 

R.  CO. 

(Supreme  Court,  Appellate  Dlyision,  First  Department    March  12,  1909.) 

1.  Stbeet  Railroads  (§  39*) — Maintenance  of  Tbaokb  in  Public  Stbkets— 

ClIANOE   OF   GBADE. 

A  street  railroad  company  must  keep  its  stmctares  in  such  repair  that 
the  street  will  be  safe  for  travel,  and  on  the  municipality  changing  the 
grade  of  the  street  it  must  lay  Its  tracks  at  the  new  grade.  , 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  |  104; 
Dec.  Dig.  §  39.*] 

•For  otiier  oases  seo  samo  topic  ft  8  nuubbb  In  Dec.  ft  Am.  Digs.  1907  to  daU»  ft  I^op'r  Indoxei 
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a  Steect  Railboadb  (§  38*)— Maiktbnahcb  or  Tbaoks  m  Fublio  Stbmto— 
Niw  Pavkhxnt— Repaib. 

A  company,  bound  by  statute  or  by  contract  with  the  municipality  to 
ke^  the  pavement  within  its  tracks  ln«repair,  must  bear  its  proportion 
of  the  cost  of  a  new  payement  and  keep  the  same  in  repair. 

[Ed.  Note.— For  other  cases,  see  Street  RaUroads,  Cent  Dig.  H  9^102; 
Dec.  Dig.  I  88.*] 
&  Street  Railboads  (§  38*) — Mainteivangb  or  Tbacks  ih  Public  Stbeets— 
New  Patement— Repaib— Matssial. 

A  street  railway  company  must  keep  the  portion  of  the  pavement  ad- 
jacent to  or  a  part  of  its  tracks  in  repair  with  the  materials  and  in  ac- 
cordance with  any  new  improved  pavement 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  I  103; 
Dec  Dig.  I  3&*] 

1  STBEET  RAIUtOADS  (|  87*) — BfAINTENANCB  OF  TBACKS  IN  PiTBLIO  STREETS— 

New  Pavemeivt. 

In  the  abs^ce  of  statute  or  contract  imposing  a  liability,  a  street  rall- 
*  road  company  is  not  required  to  pay  the  cost  of  a  new  pavement  between 
its  tracks. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  I  101; 
Dec  Dig.  I  37.*] 

&  Stbeet  Railboads  (|  87*) — Maintenancs  or  Tbacks  in  Public  Stbxets— 
Paving — Nones  to  Company. 

Under  Laws  1880,  p.  1112,  c  665,  I  96^  in  effect  May  1,  1891,  requiring 
street  railroad  companies  to  keep  in  repair  the  portion  of  the  street  be- 
tween their  tracks,  and  providing  that,  on  failure  to  make  repairs  after 
30  days'  notice,  the  municipal  authorities  may  make  the  same  at  the  ex- 
pense of  the  company,  a  notice  served  on  a  company  on  February  26,  1891, 
which  made  no  distinct  statement  to  the  company  to  repair  the  pavement 
or  lay  a  new  pavement  within  30  days,  nor  statement  as  to  what  portion 
of  the  pavement  the  company  should  pay  for,  is  insufficient  to  charge  the 
company  with  liability  under  the  act  for  the  cost  of  the  pavement 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  I  101; 
Dec  Dig.  §  37.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York  against  the  Bleecker  Street  &  Fulton  Ferry  Railroad  Com- 
pany. From  a  judgment  entered  on  the  report  of  a  referee  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  McLAUGHUN,  lyAUGHUN, 
CLARKE,  and  HOUGHTON,  JJ, 

Royal  E.  T.  Riggs,  for  appellant. 
Arthur  H.  Maston,  for  respondent 

INGRAHAM,  J.  This  action  was  brought  to  recover  from  the  de- 
fendant the  expenses  sustained  by  the  city  of  New  York  in  laying  a 
new  pavement  upon  certain  streets  occupied  by  the  defendant  railroad 
within  the  area  of  its  tracks.  The  plaintiff  seeks  to  sustain  this  action 
to  recover  from  the  defendant  the  cost  of  this  repavement  upon  three 
grounds:  First,  public  policy:  second,  common  law;  and,  third,  the 
general  railroad  act  of  1860  (Laws  1850,  p.  211,  c.  140),  under  which 
the  defendant  was  incorporated.  The  opinion  of  the  learned  referee 
very  satisfactorily  disposes  of  the  right  of  the  plaintiff  to  recover  upon 

*For  otbOT  OMM  w—  lame  topic  A I  mttmbbb  In  Deo.  it  Am.  Digs.  1907  to  date.  A  Rep'r  Indexee 
115N.Y.S.— ^ 


Digitized  by 


Google 


594  115  NEW  YORK  8UPPLEMBNT.  (Sup.  Ct. 

the  statutes  in  force  at  the  time  this  new  pavement  was  laid.  It  will 
be  necessary  to  say  but  a  few  words  in  relation  to  the  first  two  grounds 
upon  which  the  plaintiff  claims  that  the  defendant  is  liable  for  the 
cost  of  this  repavement. 

The  two  grounds  stated  as  public  policy  and  common  law  are  really 
included  in  one  question,  as  to  whether,  without  any  legislative  man- 
date, a  railroad  company  legally  operating  a  line  of  street  railroad  in 
the  streets  of  a  city  is  under  an  implied  obligation  to  pave  the  streets 
or  any  part  thereof  through  which  their  lines  run.  It  must,  I  think,  be 
conceded  that  it  is  the  duty  of  a  railroad  company  legally  occupying  a 
public  street  to  keep  its  structure  in  such  a  condition  of  repair  that  the 
street  will  be  safe  for  travel,  and  it  would  be  liable  for  a  neglect  of 
that  duty;  and  that  obligation  would  undoubtedly  continue,  notwith- 
standing any  change  in  the  character  of  the  street,  the  nature  of  the 
pavement,  or  the  grade  of  the  street,  that  was  made  by  the  municipal 
authorities.  Thus,  if  the  municipal  authorities  had  changed  the  grade 
of  a  street  and  laid  a  pavement  at  a  new  grade,  the  railroad  company 
could  not  maintain  its  tracks  at  the  former  grade,  and  thus  create  a 
condition  which  would  make  the  use  of  the  street  dangerous  or  in- 
convenient for  the  public.  So  far  as  its  structure  was  concerned,  the 
railroad  company  was  bound  to  keep  it  in  such  a  condition  as  would 
conform  to  the  established  grade  of  the  street  and  the  established  ma- 
terials used  in  the  pavement  or  crosswalks. 

But  there  is  no  claim  in  this  case  that  the  defendant  failed  in  that 
duty.  What  is  here  claimed  is,  not  that  the  railroad  company  was 
bound  to  maintain  its  structure  upon  which  it  operated  its  cars  so  that 
the  street  would  be  safe  for  travel,  but  that  it  was  bound  to  bear  the 
cost  of  a  new  pavement  within  the  boundaries  of  its  tracks  when  the 
old  pavement  had  been  worn  out.  It  is  undoubtedly  true,  where  there 
is  a  duty  imposed  upon  a  railroad  company,  either  by  express  provision 
of  law  or  by  a  contract  with  the  municipal  authorities,  under  which  it 
acquired  the  right  to  use  the  streets,  to  keep  the  pavement  within  its 
tracks  in  repair,  and  where,  in  consequence  of  the  changing  condition 
of  the  locality  or  the  improvement  in  street  paving,  a  new  kind  of  pave- 
ment is  required,  that  the  railroad  company  is  bound  to  bear  its  pro- 
portion of  the  expense  by  constructing  a  new  pavement  within  the 
boundary  which  it  is  required  to  keep  in  repair.  But  all  the  cases  in 
this  state  that  have  imposed  this  liability,  to  which  otir  attention  has 
been  called,  upheld  the  liability  upon  one  of  two  grounds — either  an 
express  statutory  obligation  or  a  contract  with  the  municipality. 

The  city  relies  upon  two  cases  of  the  Supreme  Court  of  Pennsylvan- 
ia. City  of  Reading  v.  United  Traction  Co.,  202  Pa.  671,  62  Atl.  106 ; 
City  of  Reading  v.  United  Traction  Co.,  215  Pa.  250,  64  Atl.  446.  The 
liability  of  the  railroad  company  in  those  cases,  however,  seems  to 
have  been  restricted  to  one  of  repair,  and  imposed  no  duty  upon  it  to 
tear  up  a  pavement  of  antiquated  style  and  replace  it  with  a  different 
and  better  one.  Undoubtedly,  after  a  new  pavement  had  been  laid, 
the  railroad  company  would  be  required  to  keep  such  portion  of  the 
pavement  as  was  adjacent  to  or  a  part  of  its  structure  in  repair  with 
the  materials  and  in  accordance  with  the  new  improved  pavement. 
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The  question  in  this  case  is  not  one  of  repair,  but  to  impose  upon  the 
defendant  the  cost  of  constructing  the  new  pavement.  I  can  find  no 
case  and  no  principle  established  in  this  state  which  imposes  upon  a 
railroad  company  the  duty  of  paying  the  cost  of  the  new  pavement 
within  the  boundary  of  its  tracks,  where  no  such  liability  is  imposed 
upon  it  by  statute  or  contract.  In  the  later  case  in  Pennsylvania  (215 
Pa.  250,  64  Atl.  446),  the  liability  of  the  defendant  seems  to  have  been 
placed  upon  the  ground  that : 

"When  the  state  gives  up  a  portion  of  one  of  its  higrhways  to  a  particular 
use,  without  providing  that  what  had  been  the  duty  of  the  municipality  as  to 
it  shall'  continue,  such  duty  Revolves  upon  the  party  acquiring  the  right  to 
use  it,  and  a  street  raUway  company,  given  the  right  to  use  such  portion  of 
a  street  as  is  needed  for  Its  tracks,  In  taking  charge  of  it,  Is  charged  with  the 
duty  of  properly  maintaining  it." 

This  clearly  is  not  the  law  of  this  state.  In  the  late  case  of  Mayor 
v.  Harlem  Bridge,  etc.,  Co.,  186  N.  Y.  304,  78  N.  E.  1072,  the  liability 
of  the  company  is  based  upon  the  provisions  of  its  original  act  of  in- 
corporation, which  imposed  the  duty  upon  the  corporation  of  keeping 
the  surface  of  the  streets  inside  the  rails  and  for  one  foot  outside  there- 
of in  good  and  proper  order  and  repair.  And  it  was  held  in  the  case 
of  Mayor  v.  N.  Y.  &  Harlem  R.  R.  Co.,  64  Hun,  635,  19  N.  Y.  Supp. 
67,  affirmed  139  N.  Y.  643,  35  N.  E.  206,  and  in  Mayor  v.  Eighth 
Avenue  R.  R.  Co.,  7  App.  Div.  84,  39  N.  Y.  Supp.  959,  that  in  the 
absence  of  some  contract,  express  or  implied,  or  some  express  statu- 
tory provision,  the  defendant  was  not  liable  to  repair  the  pavement 
within  its  tracks.  The  conclusion,  therefore,  seems  irresistable  that, 
in  the  absence  of  some  statute  or  contract,  no  obligation  is  imposed 
upon  a  railroad  company  occupying  the  streets  of  a  city  to  bear  the 
expense  of  laying  a  new  pavement  between  its  tracks. 

I  am  inclined  to  think  that  section  98,  c.  665,  p.  1112,  of  the  Laws' 
of  1890,  which  took  eflfect  May  1,  1891,  applied,  as  most  of  this  work 
was  done  after  this  law  took  effect,  and  the  liability  of  the  defendant 
must  be  measured  by  the  obligation  imposed  by  that  section.  The 
learned  referee  has  arrived  at  the  conclusion  that  the  notice  given  to 
the  defendant  was  not  sufficient  to  impose  the  liability  upon  this  de- 
fendant to  pay  the  expenses  incurred  upon  contracts  made  before  that 
act  took  effect.  The  notice  was  served  on  the  26th  of  February,  1891. 
There  was  no  distinct  notice  to  the  defendant  to  repair  the  pavement 
or  lay  ^  new  pavement  within  30  days.  It  made  no  statement  as  to 
what  portion  of  the  pavement  the  defendant  was  required  to  pay  for ; 
and  the  letter  itself  seems  to  refer  to  the  change  in  the  rails  or  motive 
power,  or  repairs  that  would  necessitate  a  disturbance  of  the  new  pave- 
ment when  laid.  We  agree  with  the  referee  that  this  notice,  which 
referred  to  only  four  of  the  localities  for  which  the  claim  is  made,  was 
not  sufficient  to  charge  the  defendant  under  the  provisions  of  that  act. 

I  think,  therefore,  this  judgment  should  be  affirmed,  with  costs.  All 
concur. 
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BECK  T.  MALLEB. 
(Snpreme  Court  Appellate  DlylBlon,  Second  Department    March  19, 1909.) 

BnXB  AND  NOTBS  (|  497*)— AonON— PBESUHPTIOnS. 

In  an  action  by  an  indorsee  of  a  note  against  the  maker,  where  defend* 
ant  admits  that  the  note  was  made  for  a  valuable  considerationt  the  plain- 
tiff can  stand  on  the  presompticAi  in  Negotiable  Instruments  Law  (Laws 
1897,  p.  788,  c  612)  |  98^  that  every  holder  is  deemed  prima  fade  to  be  a 
holder  in  due  course ;  but,  when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  defective^  the  burden  is  on  the 
holder  to  prove  that  he  or  some  person  under  whom  he  claims  acquired 
the  title  as  a  holder  in  due  course.  * 

[fid.  Note— For  other  cases,  see  Bills  and  Note%  Cent  Dig.  U  1675- 
1686;  Dec.  Dig.  J  497.»] 

Jenks  and  Miller,  J  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Frank  J.  V.  Beck  against  Osias  Mailer.  Judgment  for 
plaintiff,  and  defendant  appesds.    Affirmed. 

Argved  before  WOODWARD,  TENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Joseph  J.  Schwartz,  for  appellant. 
Charles  E.  Francis,  for  respondent 

WOODWARD,  J.  This  action  was  brought  to  recover  upon  a  prom- 
issory note,  resulting  in  a  judgment  in  favor  of  the  plaintiff.  The  com- 
plaint, which  is  verified,  alleges  the  making,  consideration,  delivery, 
and  nonpayment  of  the  note,  and  alleges  that  the  note  was  indorsed  by 
the  payee  and  delivered  to  a  third  person,  indorsement  by  such  third 
party,  and  delivery  to  the  plaintiff.  The  answer  admits  the  making, 
delivery,  consideration,  and  nonpayment,  but  denies  on  information 
and  belief  the  indorsements,  and  sets  up  affirmative  defenses.  The 
plaintiff  introduced  the  note,  in  evidence,  with  the  indorsements  there- 
on, and  rested.  The  defendant  amended  his  answer  and  set  up  a  cer- 
tain* agreement,  which  agreement  was  the  consideration  for  the  note, 
aYid  alleged  its  nonfulfillment,  and  this  issue  was  tried  out,  resulting  in 
a  determination  in  favor  of  the  plaintiff. 

There  was  no  fraud  alleged,  but  merely  that  the  plaintiff  had  failed 
to  complete  the  performance  of  a  certam  agreement,  and  upon  this 
issue  there  was  a  conflict  of  evidence.  Under  the  provisions  of  sec- 
tion 98  of  the  negotiable  instruments  law  (Laws  1897,  p.  733,  c  612), 
every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course ;  but, 
when  it  is  shown  that  the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the  holder  to  prove  that 
he  or  some  person  under  whom  he  claims  acquired  the  title  as  a  holder 
in  due  course.  Under  the  admissions  of  the  defendant  that  the  note 
was  made  and  delivered  for  a  valuable  consideration,  there  could  be 
no  defect  in  the  title,  and  there  was  no  reason,  therefore,  why  the 
plaintiff  should  not  stand  upon  the  presumption  provided  for  in  sec- 

*For  other  ca«68  tee  same  topic  ft  S  numbbb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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tion  98  above  set  forth.  The  defendant  has  had  the  opportunity,  in 
spite  of  the  admissions  of  his  answer,  to  litigate  the  question  of  a 
failure  of  the  consideration,  and  he  is  not  in  a  good  position  to  com- 
plain of  the  judgment  which  has  been  entered  against  him. 

The  judgment  appealed  from  should  be  affirmed.    All  concur,  ex- 
cept JENKS  and  MILLER,  JJ.,  who  dissent. 


CDSA  T.  JOLINB  et  aL 
(Supreme  Ck>tirt,  Appelate  Term.    March  17, 1900.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 

Action  by  lioulsa  Gesa  against  Adrian  H.  Jollne  and  another,  as  receWera 
of  the  Metropolitan  Street  RaUway  Ck>mpany.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed.  

Argued  before  OIIiDEBSLEEVE,  P.  X,  and  MacLEAN  and  DAYTON,  JJ. 

Anthony  J.  Ernest,  for  appellants. 

Hleronlmufi  A.  Herold,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

MacLEAN,  J.  (dissenting).  The  testimony  of  the  physician,  who  only  ex- 
amined plaintiff  on  the  day  of  the  trial,  some  two  or  three  months  after  the 
accident,  as  to  her  condition  then,  was  improperly  received  over  the  objection 
and  exception  of  the  defendants,  as  was  also  his  testimony  in  response  to  a 
hypothetical  question,  faulty  In  form  and  assuming  facts  not  shown  to  exist 
This  testimony  fayored  the  plaintiff  and  was  naturally  pr^udidal  to  the 
defendants,  and  was  persistently  elicited  despite  query  of  the  court  The  case 
should  therefore  be  sent  back  for  a  new  triaL 


DUPREY  et  al.  ▼.  STEIARNS  et  aL 
(Supreme  CoxaU  Appellate  Division,  Third  Department    Mardi  10,  1009.) 

Justices  or  ths  Pkaoe  (|  180*)— JTJD0KENiy<k>NCLUsivBNX88. 

In  an  action  for  conversion  of  a  piano,  the  issue  was  ^i^ether  a  |200 
note  was  a  renewal  note  for  the  balance  of  a  $S00  note,  left  after  a  pay* 
ment  of  $125,  and  whether  such  payment  was  indorsed  on  the  renewal  note 
by  mistake.  The  holder  of  the  note  had  secured  a  Judgment  in  justice 
court  for  the  first  Installment  of  the  renewal  note,  which  was  unpaid  and 
unreversed.  Held,  that  the  judgment  established  that  the  whole  of  the 
1200  note  was  unpaid;  hence  it  followed  that  the  $125  payment  was  not 
made  on  the  renewal  note,  and  instructions  should  have  been  given  to 
that  effect 

[BkL  Note.— For  other  cases,  see  Justices  of  the  Peaces  Dec.  Dig:  1 180.*J 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Henry  Duprev  and  another  against  James  B.  Steams  and 
another  for  conversion  of  a  piano.  From  a  judgment  for  plaintiffs, 
and  from  an  order  denying  a  new  trial,  defendants  appeal.  Keversed 
and  remanded. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
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James  B.  Steams  (S.  L.  Wheeler,  of  counsel),  for  appellants. 
William  E.  Dunn,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  defendants  took  from  the  plaintiflfs' 
possession  a  piano  by  virtue  of  a  tight  note  given  by  the  plaintiffs  to 
one  Aldrich  for  the  payment  of  $200  and  interest,  payable  $100  July 
1,  1905,  and  $100  April  1,  1906,  which  note  is  in  the  form  of  a  nego- 
tiable note,  and  in  addition  recites  that  it  is  g^ven  for  the  purchase 
price  of  the  piano,  which  is  to  remain  the  property  of  Aldrich  ijntil  the 
note  is  paid ;  the  property  not  to  be  removed  from  the  town  without 
his  permission.  The  instrument  was  duly  filed,  and  a  copy  left  with 
the  plaintiffs.  Before  maturity  the  note  was  sold  and  indorsed  to  the 
defendant  Stearns,  and  he,  after  the  last  payment  became  due,  seized 
and  sold  the  piano,  through  the  defendant  Rhodes,  a  constable,  to  real- 
ize the  amount  unpaid.  Plaintiffs,  before  the  sale,  tendered  $85,  which 
they  claimed  was  the  amount  due,  and  demanded  possession  of  the 
piano,  which  being  refused,  this  action  was  brought  for  the  conver- 
sion thereof. 

It  is  admitted  that  the  plaintiffs  at  some  time  paid  Aldrich  $125  to 
apply  upon  the  purchase  price  of  tlie  piano.  They  contend  that  the 
original  purchase  price  was  only  $200,  and  that  therefore  the  payment 
applied  upon  and  reduced  the  note  in  question,  so  that  the  $85  tendered 
was  sufficient  to  pay  the  same.  The  defendants  claimed  that  the  pur- 
chase price  was  $300,  and  a  note  for  that  amount,  similar  in  other  re- 
spects to  the  $200  note,  was  given  therefor,  and  that  after  the  $125  was 
paid  the  $200  note  was  given  as  a  renewal,  to  represent  the  amount 
then  remaining  unpaid.  Upon  the  duplicate  note  for  $200  in  the  plain- 
tiffs' possession  is  an  indorsement  of  $125.  The  defendants  produce 
testimony  tending  to  show  that  Aldrich  lost  the  note,  and  his  wife 
applied  to  the  plaintiffs  for  a  copy  of  it,  which  was  furnished,  and 
the  plaintiffs  then  informed  her  that  $125  had  been  paid  upon  the 
note,  and  she  erroneously  indorsed  the  same  upon  the  duplicate  re- 
maining with  the  plaintiffs.  The  plaintiffs'  evidence  tended  to  show 
that  after  the  $200  note  was  given  plaintiffs  turned  certain  property 
over  to  Aldrich  at  the  agreed  price  of  $126,  which  thereupon  was  in- 
dorsed upon  the  duplicate  of  the  $200  note  remaining  in  the  plaintiffs' 
possession. 

In  September,  1905,  after  the  first  installment  upon  the  $200  note 
became  due,  the  defendant  Stearns,  the  holder,  sued  the  plaintiffs  and 
Aldrich  thereon  in  justice  court.  The  present  plaintiffs  interposed  a 
defense,  and  Steams  recovered  a  judgment  for  the  amount  of  that 
installment,  with  costs,  which  judgment  has  not  been  paid  or  reversed 
upon  appeal.  It  was  freely  litigated  in  the  trial  court  as  to  what  was 
the  purchase  price  of  the  piano,  and  whether  the  $200  note  represented 
the  original  purchase  price,  or  whether  the  purchase  price  was  $300 
and  the  $200  represented  the  amount  unpaid  after  the  payments  had 
been  allowed  the  plaintiffs.  The  verdict  of  the  jurv  has  settled  those 
questions  in  favor  of  the  plaintiffs,  and  we  need  only  consider  the  ex- 
ceptions taken  upon  the  trial. 

-  By  request  for  the  direction  of  a  verdict,  and  by  proper  requests 
to  charge,  the  defendants  urged  that  the  judgment  in  justice  court 
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established  that  the  first  installment  upon  the  note  had  not  been  paid, 
and  that  it  therefore  followed  that  the  $200  note  remained  wholly  un- 
paid. The  exceptions  to  the  refusal  of  the  court  to  grant  such  re- 
quests is  reversible  error.  The  defendants  were  justifying  their  acts 
under  this  note  and  under  Steams'  title,  and  the  justice's  judgment  was 
evidence  that  the  whole  amount  of  the  $200  note  remained  unpaid.  . 
The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellants  to  abide  the  event.  All 
concui;^ 


ROBINSON  v.  CX)OPER. 
(Supreme  Court,  Special  Term,  Queens  County.    February,  1009.) 

L  Affidavits  (§  12*)— Jurat— Authority  of  Notary. 

Under  Laws  1892,  p.  1704,  c.  683,  §  85,  as  amended  by  Laws  1894,  p. 
186,  c.  68,  authorizing  notaries  to  admfnlster  oaths  in  the  county  where 
appointed^  the  verification  of  an  affidavit  Is  void,  where  the  Jurat  shows  It 
to  have  been  sworn  to  in  the  county  other  than  that  for  which  the  notary 
was  appointed. 

[Ed.  Note.—- For  oth^  cases,  see  Affidavits,  Cent  Dig.  |  55 ;  Dec.  Dig. 
1 12.»] 
2.  Arrest  (|  81*)— Oivil  Action— Motion  to  Disoharob. 

Where  the  affidavit  on  which  an  order  for  an  arrest  was  made  shows 
want  of  authority  in  the  notary  to  take  the  same,  supporting  affidavits  and 
other  evidence  is  inadmissible,  on  a  motion  to  vacate  the  order,  to  show 
the  officer's  authority. 

[Ed.  Note. — ^For  other  cases,  see  Arrest,  Cent  Dig.  H  70,  72 ;  Dec.  Dig. 
»3L»] 

8.  AnriDAViTS  (§  12*)— Juraiv-Showino  Authority  of  Officer. 

Where  a  notary  is  authorized  under  Executive  Law  (Laws  1892»  p.  1702, 
c  683,  as  amended  by  Laws  1901,  p.  1678,  c.  657)  |  82,  to  act  outside  of  the 
county  of  his  appointment,  such  fact  should  be  noted  in  the  Jurat  of  an 
affidavit  taken  by  him  outside  of  such  counly. 

[Ed.  Note. — ^For  other  cases,  see  Affidavits,  Cent  Dig.  §§  54,  55;  Dec. 
Dig.  I  12.*] 

Action  by  Clarence  M.  Robinson  against  John  Cooper.  Heard  on 
motion  to  vacate  an  attachment  of  the  person.    Motion  granted. 

David  W.  Rockmore,  for  plaintiff.  ^ 

Eugene  N.  L.  Young,  for  defendant 

GARRETSON,  J.  The  defendant  appears  specially,  for  the  motion, 
ani  moves  to  vacate  the  order  of  arrest  upon  several  grounds,  but  up- 
on the  argument  and  submission  urges  only  that  the  order  should  be 
vacated  because  founded  upon  affidavits  apparently  unverified. 

The  affidavits  bear  the  venue,  "City  and  County  of  New  York,"  and 
the  jurat  to  each  is  subscribed  "W.  F.  Duckworth,  Notary  Public, 
Kings  Co.,  N.  Y."  Executive  Law  (chapter  683,  p.  1704,  Laws  1872,  as 
amended  by  chapter  88,  p.  186,  Laws  1894)  §  85,  provides  that  a  notary 
may  administer  oaths  and  affirmations  and  take  affidavits  in  the  county 
in  and  for  which  he  shall  have  been  appointed.  The  venue  indicates 
that  the  affidavit  was  taken  in  the  county  of  New  York,  and  the  jurat 

^or  otlier  omm  m«  Mm*  tople  ft  8  ntticbkb  In  Dec.  Jt  Am.  Dlgi.  1^07  to  date,  ft  Rep'r  Indexes 
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that  the  officer  was  appointed  for  Kings  county.  Hence  upon  its  face 
each  affidavit  was  taken  in  a  county  where  the  notary  was  no{  author- 
ized to  act. 

This  constitutes  a  jurisdictional  defect,  and  the  affidavits  must  be  re- 
garded as  a  nullity.  Every  affidavit  should  show  upon  its  face  that  it 
was  taken  within  the  jurisdiction  of  the  officer  who  certifies  it 
Thompson  v.  Burhans,  61  N,  Y.  63 ;  Saril  v.  Payne  (Comp.  PI.)  4  N. 
Y.  Supp.  897;  Lane  v.  Morse,  6  How.  Prac.  394;  Davis  v.  Rich,  2 
How.  Prac.  86;  Sandland  v.  Adams,  2  How.  Prac.  127;  Snyder  v, 
Olmstead,  2  How.  Prac.  181 ;  Shaw  v.  N.  Y.  Central  &  H.  R.  R.  Co., 
101  App.  Div.  246,  91  N.  Y.  Supp.  746.  In  several  of  the  cases  cited 
the  venue  was  wanting.  Hence  the  court  was  unable  to  say  that  the 
officer  acted  within  his  jurisdiction.  In  the  case  at  bar  it  affirmatively 
appears  that  the  officer  acted  without  his  jurisdiction.  Supporting  af- 
fidavits and  other  evidence  may  not  be  submitted  to  show  the  authority 
of  the  notary  and  sustain  the  'order.  Code  Civ.  Proc.  §  668 ;  Manis- 
calco  V.  Slamowitz,  123  App.  Div.  690,  108  N.  Y.  Supp.  65. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  defendant's 
motion  should  be  granted.  If  the  fact  be  that  th*e  notary  was  empow- 
ered to  act  in  New  York  county  under  section  82  of  the  executive  law 
(chapter  683,  p.  1702,  Laws  1892,  as  amended  by  chapter  657,  p.  1678, 
Laws  1901),  it  would  seem  that,  in  order  to  show  jurisdiction  on  the 
face  of  the  affidavit,  the  fact  should  be  briefly  stated  in  th^  jurat  or 
appended  to  his  signature,  and  the  county  of  his  appointment.  It  can- 
not be  presumed  on  this  motion  that  the  notary  complied  with  the  sec- 
tion last  referred  to. 

Motion  granted,  with  $10  costs. 


VINCENT  et  al.  ▼.  CRANDALL  ft  GODLET  00. 
(Supreme  Court,  Appellate  DItIbIod,  Second  Department    March  12,  1909.) 

1.  Municipal  Cobporations  (§  705*)— Use  of  STaEsr— Use  by  Motob  Truck- 

Negligence— Pboxdiate  Cause  op  Injury. 

Where  the  chauffeur  left  an  electric  motor  truck  standing  In  the  street 
for  10  or  15  minutes  while  deliyering  goods,  after  disconnecting  the  pow- 
er from  the  machine,  shutting  it  off  from  the  batteries  in  the  usual  way, 
and  setting  the  brakes,  but  the  power  was  turned  on  by  some  boys  in  his 
absence,  and  the  truck  was  run  into  plaintiffs  drug  store,  the  act  of  the 
boys  was  the  proximate  cause  of  the  resulting  injury;  it  not  being  neg- 
ligence to  leave  the  machine  in  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  I 
705.*] 

2.  Neoligenob  (I  22*)  —  Dangerous  Instrumentalities  —  Maosines  ^  Motor 

Vehicles. 

WBile  the  use  of  a  motor  vehicle  is  attended  with  dangers  not  common 
to  ordinary  vehicles,  it  is  not  a  dangerous  instrumentality,  such  as  dyna- 
mite, etc.,  so  as  to  make  the  rule  governing  the  use  of  dangerous  In- 
strumentalities applicable  to  it. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Dec.  Dig.  I  22.*] 

Appeal  from  Municipal  Court,  Borough  of  Brookljm. 

•For  other  cami  see  tame  topic  ft  i  numbxb  in  Dee.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Udezei 
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Action  by  Harry  B.  Vincent  and  another  against  the  Crandall  & 
Godley  Company.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J*,  and  JENKS,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

James  J.  Allen,  for  appellant. 
Edwin  F.  Valentine,  for  respondents. 

HIRSCHBERG,  P.  J.  The  negligence  charged  against  the  defend- 
ant consisted  in  the  leaving  of  an  auto  truck  in  one  of  the  public  streets 
of  the  borough  of  Brooklyn  unattended.  The  evidence  is  undisputed. 
The  truck  was  in  charge  of  a  licensed  chauffeur,  employed  by  the  de- 
fendant, who  was  engaged  at  the  time  in  delivering  goods.  It  was  an 
electric  auto  truck.  On  the  afternoon  of  May  16,  1906,  the  chauffeur 
stopped  it  in  front  of  the  store  where  he  was  delivering  the  goods,  and 
after  disconnecting  the  power  from  the  machine  by  throwing  back  the 
controller,  shutting  off  the  power  from. the  batteries  by  throwing  open 
the  switch,  and  after  also  setting  the  brakes,  left  the  machine  in  that 
condition  and  entered  the  store  to  deliver  the  goods.  He  remained  in 
the  store  from  10  to  15  minutes,  and  it  was  stipulated  on  the  trial  that 
while  he  was  in  the  store  the  machine  was  started  by  the  willful  act 
of  some  mischievous  boys,  who  got  on  the  truck  and  caused  it  to  run 
into  the  plaintiffs'  drug  store,  inflicting  the  damage  for  which  a  recov- 
eiy  has  been  had.  The  truck  was  found  in  the  store  with  the  brake 
still  on;  but  the  switch  was  up  and  the  controller  thrown,  indicating 
that  the  boys  had  operated  the  machine  so  that  it  had  had  sufficient 
power  to  move  notwithstanding  the  brake.  The  truck  was  empty  at 
the  time,  and  the  motor  was  heavy  enough  to  start  it  with  the  brake 
set  and  the  power  turned  on,  as  it  was  found  to  be.  There  was  noth- 
ing on  the  machine  equivalent  to  the  spark  plug  of  a  gasoline  car,  ex- 
cepting the  switch.  The  power  was  shut  off  in  the  usual  way  when  it 
was  left  in  the  street  by  the  chauffeur,  and  there  was  nothing  more 
which  could  have  been  then  done  to  render  the  machine  inert  short  of 
dismantling  it. 

The  court  held  that  the  negligence  of  the  defendant  in  leaving  the 
truck  unattended  for  the  lengtii  of  time  stated  was  the  proximate  cause 
of  the  damages,  and  that  the  case  was  controlled  by  the  decision  of  this 
court  in  Travell  v.  Bannerman,  71  App.  Div.  439,  75  N.  Y.  Supp.  866, 
where  the  defendant  was  held  for  negligence  because  he  left  explosive 
material  in  a  lot  accessible  to  boys,  who  caused  an  explosion  by  pound- 
ing the  material  with  a  rock.  I  do  not  think  the  judgment  can  be  sus- 
tained. Power  machines  are  recognized  as  legitimate,  and  the  condi- 
tion of  the  machine  in  question,  as  left  by  the  chauffeur,  must  be  re- 
garded as  analc^ous  to  that  of  a  horse  and  wagon  securely  tied.  In  ei- 
ther case,  overt  acts  of  willful  wrongdoers  are  necessary  in  order  to 
change  the  physical  condition  and  work  mischief;  and  it  cannot  be  as- 
sumed as  matter  of  law  that  they  are  more  likely  to  exist  in  one  case 
than  in  the  other.  In  this  instance  the  proximate  cause  of  the  plain- 
tiff's damage  was  the  willful  act  of  the  boys  who  started  the  truck, 
just  as  it  would  be,  had  they  willfully  untied  a  horse  and  driven  it  in- 
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to  the  drug  store.  The  same  view  is  well  expressed  in  the  case  of  Ber- 
man  v.  Schultz,  40  Misc.  Rep.  212,  81  N.  Y.  Supp.  647,  where  it  was 
held  by  the  Appellate  Term  that  the  act  of  boys,  in  turning  the  starting 
lever  of  an  electric  truck,  left  standing  at  rest  in  a  public  street  by  its 
operator,  with  the  power  off  and  the  brake  on,  while  he  was  making  a 
delivery  of  goods  to  a  customer,  must  be  deemed  the  proximate  cause 
of  a  resulting  accident,  exempting  the  owner  from  liability. 

The  case  of  Travell  v.  Bannerman,  supra,  is  not  in  point.  The  ma- 
terial which  did  the  mischief  in  that  case  was  inheretitly  dangerous, 
and  the  result  which  followed  from  its  being  left  exposed  and  accessi- 
ble was  to  have  been  reasonably  anticipated.  In  other  words,  "while 
the  operation  of  a  motor  vehicle  is  attendant  with  dangers  not  common 
to  the  use  of  the  ordinary  vehicle,  it  cannot  be  placed  in  the  same  cate- 
gory as  locomotives,  gunpowder,  dynamite,  and  similar  dangerous  ma- 
chines and  agencies,  and  the  rules  of  law  applicable  to  dangerous  instru- 
mentalities do  not  apply."    28  Cyc.  25,  and  cases  cited. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  the  event.    All  concur. 


NILES  ▼.  lEOQXJOIS  REALTY  CO. 
(Supreme  Court,  Appellate  Division,  First  Departmoit    March  12,  1909.) 

!•  liAirDLOBD  AND  TENANT  (§  169*)— REMEDIES  FOR  FaILUBE  TO  REPAIR— ADMIS- 

siBiLrrT  or  Evidence. 

Id  an  action  by  a  tenant  to  recover  a  fund  deposited  as  security  for 
the  performance  of  the  covenants  of  the  lease  of  a  hotel,  where  the  land- 
lord counterdaimed  for  breach  of  covenants  to  repair,  evidence  by  the 
tenant  that  the  landlord  had  made  expenditures  for  repairs  since  the  ten- 
ant's eviction,  and  that  he  had  thereafter  made  large  profits  from  the 
hotel,  was  irrelevant  to  the  issue  of  whether  the  tenant  had  breached  his 
covenant  to  repair,  and  inadmissible. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§  573, 
611;  Dec  Dig.  §  159.*] 

2.  Damages  (§  46*)— Expenditures— Nboessitt  of  Actual  Patkent. 

If  a  tenant  breached  his  covenant  to  repair,  the  landlord's  measure  of 
damages  would  be  the  reasonable  cost  of  making  such  repairs,  regardless 
of  whether  he  had  expended  money  in  making  them. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent.  Dig.  {§  99,  251;  Dec. 
Dig.  §  4a»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  W.  Niles  against  the  Iroquois  Realty  Company. 
From  an  order  of  the  Special  Term,  granting  a  motion  made  by  plain- 
tiflf  for  a  discovery  and  inspection  of  the  books  of  account  of  the  de- 
fendant, containing  the  record  of  the  conduct  of  its  business  in  operat- 
ing, maintaining,  and  repairing  a  certain  hotel,  including  "ledgers, 
journals,  cash  books,  guest  ledgers,  day  books,  etc.,"  and  all  other 
books  of  account  which  the  defendant  may  have  kept  and  which  are  in 
its  possession  or  under  its  control,  with  permission  to  take  copies  there- 
of or  extracts  therefrom,  defendant  appeals.  Reversed,  and  motion 
denied. 

*For  oUier  cues  see  same  topic  ft  {  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  McLaughlin,  and  scott,  jj. 

Roger  S.  Baldwin  (William  P.  Jeffery,  on  the  brief),  for  appellant. 
John  J.  Cunneen,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  on  an  assigned  claim  for  moneys 
deposited  as  security  for  rent  of  the  premises,  known  as  the  "Iroquois 
Hotel,"  Nos.  i7,  49,  51,  and  53  West  Forty-Fourth  street,  borough  of 
Manhattan,  New  York,  and  for  interest  thereon,  and  for  rent  paid  in 
advance,  covering  a  period  subsequent  to  the  eviction  of  the  tenant. 
On  the  3d  day  of  May,  1900,  the  Seaboard  Realty  Company,  which 
then  owned  the  premises,  leased  the  same  to  one  Annie  S.  Foster  for 
the  period  of  21  years  from  October  1st  thereafter,  upon  condition, 
among  other  things,  that  she  deposit  with  the  company  the  sum  of 
$20,000  "as  security  for  the  performance  of  the  covenants  and  condi- 
tions of  the  lease  to  be  kept  and  performed  by  her ;  and  it  was  provid- 
ed, in  substance,  in  the  agreement,  that  in  the  event  of  her  default  in 
the  performance  of  any  of  the  terms,  covenants,  or  conditions  of  the 
lease  the  payments  made  by  her  to  create  the  fund  of  $20,000  as  se- 
curity, it  having  been  provided  that  the  payments  were  to  be  made  in 
installments — 

"shall  be  by  the  corporation  retained  on  account  of  any  damage  or  injury  sus- 
tained by  or  accruing  to  it  because  of  such  default,  or  (at  its  option)  all  the 
sums  80  paid  may  be  retained  by  it  as  liquidated  damages  because  of  such 
default  or  breach  committed  by  the.  said  Annie  S.  Foiter." 

The  Seaboard  Realty  Company  conveyed  the  premises,  and  assigned 
its  right  in.  and  to  the  fund  so  deposited  as  security,  to  the  defendant 
on  the  28th  day  of  December,  1900.  On  the  3d  day  of  December, 
1901,  a  new  lease  of  the  premises  was  made  between  the  defendant 
and  the  original  tenant,  to  run  from  that  day  until  the  1st  day  of  Oc- 
tober, 1921 ;  but  the  rights  of  the  parties  with  respect  to  the  fund  so 
deposited  as  security  appear  to  have  been  continued  as  they  were  or 
left  unchanged  under  the  original  lease.  The  original  tenant  assigned 
her  rights  under  the  lease  and  her  interest  in  and  to  the  fund  to  the 
Iroquois  Hotel  &  Apartment  Company  on  the  17th  day  of  December, 
1901,  and  that  company  entered  into  possession  and  continued  to 
occupy  the  premises  until  the  21st  day  of  February,  1907,  when  it  was 
removed  therefrom  pursuant  to  a  warrant  issued  out  of  the  Municipal 
Court  in  a  proceeding  instituted  by  the  defendant,  as  landlord,  for  the 
removal  of  the  Iroquois  Hotel  &  Apartment  Company  as  its  tenant. 
The  agreement  under  which  the  moneys  were  so  deposited  to  secure 
the  fulfillment  of  the  obligations  of  the  tenant  provided  that  it  should 
be  repaid  on  fulfillment  of  such  obligations,  with  interest  at  the  rate 
of  4  per  centum  per  annum,  the  interest,  however,  to  be  annually  de- 
ducted on  the  1st  day  of  January  from  the  rents  then  due.  It  was 
provided  in  the  lease  that  the  rent  should  be  paid  monthly  in  advance. 
It  is  alleged  that  the  rent  for  the  entire  month  of  February  was  paid 
prior  to  the  eviction.  The  plaintiff  demands  judgment  for  the  sum  of 
$20,000,  that  being  the  fund  deposited,  with  interest  thereon  from  the 
1st  day  of  January,  1907,  together  with  the  sum  of  $800,  interest  on 
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the  fund  accrued  prior  to  that  time,  and  the  sum  of  $529.17,  the  pro- 
portionate part  of  the  rent  for  the  month  of  February  after  the  evic- 
tion, and  interest  thereon. 

No  claim  is  made  to  a  right  to  the  inspection  by  virtue  of  any  of  the 
allegations  of  the  complaint.  The  theory  of  the  learned  counsel  for 
the  plaintiff  is  that  the  inspection  is  necessary  and  proper  for  the  pur- 
pose of  obtaining  evidence  to  disprove  the  defense  pleaded  by  the  de- 
fendant. The  answer  puts  in  issue  some  of  the  material  allegations 
of  the  complaint,  and  llien,  as  a  separate  defense,  it  is  alleged  that  it 
was  the  duty  of  the  tenant  to  pay  the  taxes  and  water  rates  and  to 
keep  the  premises  in  good  order  and  repair,  and  that  it  failed  to  per- 
form its  obligation  in  any  of  these  respects,  and  that  the  defendant 
exercised  the  option  contained  in  the  agreement  to  retain  the  fund  as 
liquidated  damages.  A  second  defense  sets  up  the  same  facts  in  sub- 
stance, and  alleges  that  pursuant  to  the  provisions  of  the  lease,  on  the 
failure  of  the  tenant  to  pay  taxes  and  water  rates,  it  paid  the  same,  and 
that  it  elected  to  retain  the  moneys  so  deposited  on  account  of  such 
breach  of  contract  on  the  part  of  the  tenant.  The  same  facts,  in  sub- 
stance, are  realleged  as  a  third  defense,  with  the  additional  allegation 
that  the  defendant  was  damaged  thereby  in  the  sum  of  $25,000 ;  and 
for  a  counterclaim  the  defendant  pleads  the  same  facts,  and  alleges 
that  it  has  sustained  damages  in  the  sum  of  $25,000,  whidh  it  offers  to 
offset  to  an  extent  sufficient  to  satisfy  the  plaintiff's  claim.  A  further 
counterclaim  for  rents  collected  by  the  plaintiff's  assignor  is  not  ma- 
terial to  the  questiong^resented  by  the  appeal. 

The  learned  counsel  for  the  plaintiff  points  out  that  the  books  of 
account  of  the  defendant  will  probably  show  the  amount  it  has  ex- 
pended for  repairs  upon  the  hotel  since  the  eviction  of  plaintiff's  as- 
signor, and  he  claims  that  this  would  be  competent  material  evidence 
for  the  plaintiff  on  the  trial  of  the  issues  herein.  The  evidence  sought 
would  be  neither  competent  nor  material  on  any  issue  presented.  Un-* 
der  the  provisions  of  the  lease,  it  was  the  duty  of  the  plaintiff's  as- 
signor to  keep  the  premises  in  good  order  and  repair  as  therein  pro- 
vided. If  it  failed  to  perform  that  duty,  the  defendant  would  be  en- 
titled to  recover  its  damages,  which  would  be  measured  by  the  rea- 
sonable cost  and  expense  of  making  such  repairs,  regardless  of  wheth- 
er or  not  it  had  expended  the  money  in  making  them. 

The  learned  counsel  for  the  plaintiff  further  contends  that  an  inspec- 
tion of  the  books  of  account  of  the  defendant  would  probably  show 
that  the  hotel  has  been  well  occupied  and  that  the  defendant  has 
realized  large  profits  in  conducting  it.  Those  facts  are  quite  foreign 
to  any  issue  presented  in  this  action.  It  is  wholly  immaterial  whether 
the  premises  have  been  occupied  or  vacant,  and  whether,  if  occupied, 
the  enterprise  has  been  profitable  or  otherwise.  The  question  is  wheth- 
er the  plaintiff's  assignor  performed  his  contract  with  respect  to  keep- 
ing the  premises  in  repair.  On  that  issue  evidence  that  the  hotel  has 
been  filled  with  guests,  who  have  paid  liberally,  would  not  be  compe- 
tent ;  for  it  would  not  legitimately  tend  to  prove  that  the  tenant  per- 
formed the  covenants  and  conditions  of  the  lease  prior  to  its  .eviction, 
nor  would  this  be  aided  by  further  proof  that  only  a  small  amount 
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has  since  been  expended  for  repairs  on  the  building.  It  is  evident, 
therefore,  that  the  evidence  sought  to  be  obtained  by  the  inspection  is 
neither  necessary  nor  material  to  the  plaintiff's  case,  or  to  meet  the 
defense  pleaded  herein. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursementSy  and  the  motion  denied,  with  $10  costs.    All  concur. 


(62  Misc.  Bep.  37.) 

In  re  WHEELER. 

(Supreme  Court,  Special  Term,  Kings  County.    December,  1908.) 

1.  Febbiis  (J  28*)— Feanchise  to  CrrT  or  New  Yobk— Dutt  to  Operate. 

The  Montgomerle  charter  of  the  city  of  New  York,  dated  January  15, 
1730,  granted  to  the  dty  authority  to  establish  ferries  between  New  York 
and  Long  Island,  and  a  special  franchise  to  operate  particular  lines  on 
specified  routes  was  conferred  on  the  city  by  section  37  of  that  charter. 
Held,  that  the  acceptance  of  such  franchise  Imposed  on  the  dty  the  duty 
of  operating  the  same  for  public  service,  modified  by  the  powers  granted 
by  the  LeglcOature  prescribing  the  method  in  which  such  ftanchlse  shaU 
be  operated. 

[Ed.  Note. — ^For  other  cases,  see  Ferries,  Oent  Dig.  |  75;  Dec.  Dig.  { 
2a»] 

2.  Mandamus  (S  80*)~DnTT  of  Citt  to  Operate  Ferries. 

The  duty  of  the  dty  of  New  York  to  maintain  and  operate  ferries  be- 
tween the  boroughs  of  Brooklyn  and  Manhattan  In  accordance  with  fran- 
chises granted  by  Montgomerle  CSiarter  Jan.  15,  1730,  and  subsequent  leg- 
islation may  be  enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  C^nt.  Dig.  1 137 :  Dec.  Dig. 
I  80.*] 

8.  Mandaitus  ({  23*)— Dutt  to  Operate  Ferrdss— AcmoN  bt  Private  Citizen. 

A  private  citizen  has  sufficient  interest  In  the  duty  of  a  city  to  operate 
a  ferry  franchise  to  entitle  him  to  bring  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  U  55,  56 ;  Dec. 
Dig.  §  23.*] 

4.  Mandamus  (§  84*)— Leases  of  Ferrt  Franchise. 

Laws  1905,  p.  1201,  c.  533,  amending  Greater  New  York  Cliarter  (Laws 
1897,  p.  298,  c.  378)  §  826,  authorizes  the  city  to  offer  leases  of  ferries  be- 
tween Brooklyn  and  Manhattan  at  public  auction,  and  mandamus  will  be 
granted  to  compel  the  city  so  to  do,  provided  that  within  a  reasonable 
time,  to  be  fixed,  such  ferries  are  not  leased  by  private  agreement,  or  pro- 
ceedings are  not  tegun  to  acquire  the  necessary  land  for  the  purpose  of 
munldpal  operation,  as  authorized  by  section  824a  of  the  charter  (Laws 
1007,  p.  983,  c.  450). 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §  181 ;  Dec.  Dig. 
«84.*] 

Application  of  Everett  E.  Wheeler  for  writ  of  mandamus  to  the  ci- 
ty of  New  York  and  others.    Writ  granted. 
John  C.  Tomlinson,  for  the  motion. 
Louis  H.  Hahlo,  opposed. 

BLACKMAR,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  requiring  the  city  of  New  York  to  maintain  and  operate 
five  ferries  running  between  the  boroughs  of  Brooklyn  and  Manhattan. 

•For  other  cmm  mo  lame  topic  A  |  wubkr  In  Dec.  ft  ▲m.  Digi.  1907  to  date,  ft  Rep'r  Indexoi 

Digitized  by  VjOOQIC 


606  116  NBW  YORK  SUPPLEMENT.  (Sup.  Ct 

Four  of  the  ferries  have  their  Brooklyn  terminal  at  the  foot  of  Broad- 
way in  the  section  of  the  city  known  as  Williamsburg,  and  their  Man- 
hattan termini  at  Roosevelt  street,  Grant  street,  Twenty-Third  street, 
and  Forty-Second  street,  respectively.  The  other  runs  from  Grand, 
street,  Brooklyn,  to  Grand  street,  Manhattan.  These  ferries  have  been 
operated  for  many  years  by  the  Brooklyn  Ferry  Company  of  New 
York  as  lessee,  which  owned  the  Brooklyn  termini  and  all  the  boats 
and  equipment.  Since  the  bridges  were  opened  to  public  traffic  these 
ferries  have  been  operated  at  a  loss  and  the  rental  has  fallen  into  ar- 
rears. Because  of  such  losses  default  was  made  by  the  operating  com- 
pany in  payment  of  the  interest  on  its  bonded  indebtedness,  an  action 
was  brought  to  foreclose  the  mortgage,  and  all  the  property  of  the 
company,  except  the  unexpired  lease  of  the  Forty-Second  Street  ferry, 
all  other  leases  having  expired,  was,  on  July  24,  1908,  sold  to  the  New 
York  Terminal  Company.  Since  that  date  the  ferries  have  been  op- 
erated by  one  William  O.  Madden,  who  is  lessee  of  the  New  York  Ter- 
minal Company.  He  was  about  to  permanently  discontinue  them  on 
July  31,  1908,  when  stopped  by  an  injunction  order  of  this  court  grant- 
ed in  another  action.  Other  material  facts  will  be  stated  in  the  course 
of  this  opinion. 

The  applicant  claims  that  the  city  owns  the  ferry  franchises  in  per- 
petuity, that  such  ownership  imposes  on  it  the  duty  to  maintain  and 
operate  them,  and  that  such  duty  should  be  enforced  by  a  writ  of  man- 
damus. The  city  claims  that  it  owes  no  duty  of  operation  and  can  con- 
tinue or  discontinue  the  ferries  at  will.  An  inquiry  into  the  nature  of 
the  title  of  the  city  to  ferry  rights  in  general  and  to  these  five  ferries 
in  particular  seems  to  be  necessary. 

The  Dongan  charter  of  1686  granted  certain  ferry  franchises  to  the 
city ;  but  those  rights  have  been  superseded  by  the  broader  provisions 
of  the  Montgomerie  charter,  and  the  language  of  the  grant  need  not 
be  here  quoted.  The  ferry  franchise  conferred  by  the  Cornbury  chart- 
er of  1708  related  only  to  ferries  having  their  Long  Island  termini  be- 
tween Wallabout  and  Red  Hook.  On  January  15,  1730,  the  Montgom- 
erie charter  was  granted.  As  I  have  reached  the  conclusion  that  the 
ferries  in  question  were  established  by  the  city  under  powers  derived 
from  this  charter,  I  quote  that  part  which  refers  to  ferries,  viz. : 

"Sec.  15.  And  we  do  further,  for  us,  our  heirs  and  successors,  give,  grant 
and  confirm  unto  the  mayor,  aldermen  and  commonalty  of  the  said  city  of  New 
York,  and  their  successors  forever,  that  the  common  council  of  the  said  dty, 
for  the  time  being,  or  the  major  part  of  them  (but  no  other  person  or  persons 
whomsoever,  without  the  consent,  grant  or  license  of  the  said  common  council 
of  the  said  city,  for  the  time  being,  or  the  major  part  of  them)  from  time  to 
time,  and  at  all  times  hereafter,  shall  and  may  have  the  sole,  full  and  whole 
power  and  authority  of  settling,  appointing  and  directing,  and  shall  and  may 
settle,  appoint,  establish,  order  and  direct  such  and  so  many  ferries  around 
Manhattan's  Island,  alius  New  York  Island,  for  the  carrying  and  transporting 
people,  horses,  cattle,  goods  and  chattels  from  the  said  Island  of  Manhattan  to 
Nassau  Island,  and  from  thence  back  to  Manhattan's ;  and  also  from  tiie  said 
Island  Manhattan's  to  any  of  the  opposite  shores  all  around  the  same  island, 
in  such  and  so  many  places  as  the  said  common  council,  or  the  major  part  <^ 
them,  shall  think  fit,  who  have  hereby,  likewise,  full  power  to  let,  set  or  other- 
wise dispose  of  all  or  any  of  such  ferries  to  any  person  or  persons  whomso- 
ever.   •    •    •»» 
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"Sec.  37.  And  we  do  *  *  *  give,  grant,  ratify  and  confirm  unto  the  said 
mayor,  alderman  and  commonal^"  of  the  city  of  New  York,  and  their  suc- 
cessors forever,  all  those  the  now  City  Hall  •  ♦  ♦  and  the  ferry  and  ferries 
on  botli  sides  of  the  East  River,  and  all  other  ferries  now  and  hereafter  to  be 
erected  and  established  all  round  the  Island  Manhattan's,  and  the  manage- 
ment and  rule  of,  and  all  fees,  ferriages  and  perquisites  to  the  same,  or  any 
part  thereof  belonging."  etc. 

On  October  14,  1732,  an  act  passed  by  the  colony  of  New  Yorlc 
provided  that  the  city  "shall  and  may  establish  and  keep  one  or  more 
ferries  between  the  said  city  of  New  York  and  the  island  of  Nassau 
for  the  better  and  more  easy  transportation  of  goods  and  passengers 
over  the  said  ferry."  This  act  also  prohibited  others  from  "presum- 
ing to  erect  and  keep'*  a  ferry  between  the  islands  of  New  York  and 
Nassau  without  leave  of  the  city.  Article  36  of  the  first  Constitution 
of  the  state,  passed  April  20,  1777,  saved  all  charters  to  bodies  politic 
made  by  the  king  prior,  to  October  14,  1775,  and  chapter  106,  p.  233, 
of  the  Laws  of  1801  also  contained  a  provision  that  the  city  "may  es- 
tablish and  keep  one  or  more  ferries  between  the  said  city  and  the 
island  of  Nassau." 

Such  were  the  rights  of  the  city  of  New  York  to  establish  and  keep 
ferries  on  May  14,  1845.  On  that  day  was  passed  chapter  352,  p.  422, 
of  the  Laws  of  1845,  entitled  "An  act  to  establish  and  regulate  ferries 
between  the  city  of  New  York  and  Long  Island,"  which  purported  to 
repeal  the  ferry  clauses  of  the  ancient  charters  in  so  far  as  the  power 
to  establish  ferries  to  Long  Island  was  unexecuted  and  vested  the 
power  in  commissioners  to  be  appointed  by  the  Governor.  If  this 
act  was  valid,  the  city  had  thereafter  no  authority  under  the  ancient 
charters  to  establish  ferries  between  Manhattan  and  Long  Island; 
for,  although  the  act  of  1845  was  expressly  repealed  by  chapter  537, 
p.  750,  of  the  Laws  of  1881,  yet  that  law  contained  a  clause  that  the 
repeal  should  not  revive  any  provision  repealed  or  superseded  by  the 
act  thereby  repealed,  and  the  provisions  of  subsequent  charters  con- 
tinuing the  ancient  charters  in  force  do  not  purport  to  revive  any  por- 
tions of  them  which  had  been  repealed. 

The  record  does  not  show  when  the  ferries  in  question  were  estab- 
lished ;  but,  as  this  is  the  part  of  the  history  of  the  city  of  New  York, 
I  think  the  court  may  take  judicial  notice  that  one  was  established  be- 
fore and  four  after  1845.  The  question  whether  four  of  the  five  fer- 
ries were  established  under  the  Montgomerie  charter,  therefore,  de- 
pends on  whether  the  act  of  1845  was  effective  to  repeal  the  ancient 
charters  as  to  the  unexercised  power  to  establish  ferries.  If  the  power 
to  establish  ferries  granted  by  the  Montgomerie  charter  was  a  prop- 
erty right  in  the  nature  of  a  perpetual  franchise,  it  was,  and  is,  protect- 
ed by  the  United  States  Constitution  against  impairment  by  legislative 
act,  and  the  act  of  1845  did  not  affect  it.  If,  however,  this  power  was 
granted  to  the  city  as  a  function  of  government  and  as  a  delegation  of 
political  power  to  a  municipal  corporation,  it  may  be  resumed  by  the 
state,  and  the  act  of  1845  had  this  effect. 

The  case  of  Benson  v.  Mayor,  10  Barb.  223,  did  not  decide  this 
question,  but  only  that  ferries  already  established  were  the  property  of 
tile  city  and  could  not  be  resumed  by  the  Legislature,    Justice  Barculo 
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States  in  his  opinion  in  this  case,  written  in  December,  1850,  that  there 
was  pending  and  undetermined  an  action  brought  by  the  city  to  test 
the  constitutionality  of  the  act  of  1845.  This  case  came  on  for  trial 
before  Justice  Roosevelt  in  the  Special  Term  of  this  court  in  June, 
1852,  who  decided  that  the  law  of  1845  was  unconstitutional,  and  judg- 
ment was  entered  perpetually  restraining  the  commissioners  from 
granting  ferry  licenses ;  but  the  case  is  not  reported.  See  Opinions 
of  the  Counsel  to  the  Corporation  (from  1849  to  1860)  p.  122.  This 
unreported  decision  of  Justice  Roosevelt  is  mentioned  in  49  How. 
Prac,  at  page  253,  in  32  Barb.,  at  page  120;  in  Hoffman's  Treatise, 
p.  136;  in  Gerard's  City  Water  Rights,  Streets  &  Real  Estate,  p.  287; 
and  the  scope  of  the  decision  clearly  stated  in  Davies'  Laws  of  New 
York  Relative  to  the  City,  at  page  1265. 

On  the  other  hand,  in  People  v.  Mayor,  32  Barb.  102,  Justice  Hoge- 
b6om,  at  Special  Term,  expressed  the  opinion  that  the  power  to  estab- 
lish ferries  in  futuro  granted  by  the  ancient  charters  was  a  public  or 
governmental  power,  revocable  so  far  as  it  remains  unexecuted,  and 
that  the  act  of  1845  was  a  constitutional  exercise  of  such  power  of 
revocation.  As,  however,  he  held  that  the  act  of  1845  had  been  repeal- 
ed by  implication  by  the  charter  of  1857  (Laws  1857,  p.  874,  c.  446), 
•  this  comment  was  unnecessary  to  his  decision  and  therefore  a  dictum. 

In  Mayor  v.  N.  Y.  &  Staten  Island  Ferry  Co.,  49  How.  Prap.  250, 
decided  in  1875,  Judge  Van  Vorst,  of  the  Superior  Court  of  the  City 
of  New  York,  wrote  that  the  right  to  establish  ferries  in  futuro  given 
by  the  Montgomerie  charter  was  a  property  right,  although  he  inti- 
mated that  it  was  not  necessary  to  decide  such  question. 

In  Aikin  v.  Western  R.  R.  Corp'n,  20  N.  Y.  370,  the  court,  in  con- 
sidering similar  language  in  the  Dongan  charter  of  the  city  of  Albany, 
intimated  that  such  charter  conveyed  a  vested  property  right. 

In  Darlington  v.  Ma3rer,  31  N.  Y.  164,  203,  88  Am.  Dec.  248,  Judge 
Denio,  speaking  of  Justice  Barculo's  opinion  in  the  Benson  Case,  says : 

"So  far  as  the  opinion  argues  that  the  Legislatare  cannot  interfere  with  the 
power  conferred  by  the  charter  on  the  corporation  in  regard  to  ungranted  fer- 
ries, I  should  not  be  able  to  concur  in  all  that  is  said.'' 

In  Mayor  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631,  the  court  held  that 
the  Montgomerie  charter  conferred  on  the  city  an  exclusive' ferry  fran- 
chise all  arotmd  the  city  to  the  opposite  shores  The  actual  decision 
was  that  the  grant  in  the  Montgomerie  charter  included  the  right  to 
establish  ferries  to  Staten  Island,  and  that  a  ferry  not  authorized  by 
the  city  should  be  enjoined.  The  act  of  1845  did  not  purport  to  relate 
to  ferries  to  Staten  Island,  but  only  to  those  between  New  York  and 
Long  Island,  and  therefore  was  not  considered. 

The  question,  therefore,  so  far  as  I  can  learn,  has  never  been  de- 
termined by  the  courts  except  in  the  unreported  decision  by  Justice 
Roosevelt. 

In  1836  Chancellor  Kent  published  the  charter  of  the  city  of  New 
York,  with  notes  and  a  treatise  on  the  powers  and  duties  of  the  mayor, 
alderman,  and  assistant  alderman.  He  devotes  note  XXX  (page  138) 
to  a  consideration  of  sections  15  and  37  of  the  Montgomerie  charter, 
and  reaches  the  conclusion  that  a  grant  of  the  right  to  establish  ferries 
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in  futuro  is  as  much  a  grant  of  a  corporate  franchise  partaking  of  the 
nature  of  private  property  as  the  grant  of  a  ferry  already  established 
and  is  be|rond  the  reach  of  "gratuitous  legislative  resumption."  Hoff- 
man, in  his  treatise  on  the  estates  and  rights  of  the  corporation  of 
New  York  as  proprietor,  considered  this  question  at  great  length  and 
reached  the  same  conclusion.  See,  also,  to  the  same  effect  Davies  on 
Laws  of  New  York  Relative  to  the  City  (1855)  p.  226 

It  seems  to  me  that  the  weight  of  authority  is  to  the  effect  that  the 
right  to  establish  ferries  in  futuro  granted  by  the  Montgomerie  charter 
was  a  franchise,  an  incorporeal  hereditament,  and  exists  unimpaired  by 
the  law  of  1845,  and  that  the  ferries  in  question  were  established  under 
the  authority  of  that  charter.  Under  section  15  the  ferry  franchise 
is  an  exclusive  right  to  establish  ferries  all  around  the  island  of  Man* 
hattan.  This  is  a  single  right  by  virtue  of  which  all  ferries  are  locat- 
ed. Section  37,  however,  plainly  refers  to  ferries  to  be  established  on 
definite  routes  and  in  terms  grants  these  ferries  to  tfie  city.  I  believe, 
therefore,  that  the  city  has  a  perpetual  exclusive  franchise  to  operate 
these  five  distinct  and  separate  ferries  each  on  the  route  upon  which 
it  was  established  and  over  which  it  has  been  operated  by  the  city 
through  its  lessees,  and  that  the  right  is  the  same  as  if  each  had  been 
separately  conveyed  by  the  state  to  and  accepted  by  the  city. 

Having  considered  the  nature  of  the  title  of  the  city  to  these  ferries, 
it  remains  to  determine  what  duty,  if  any,  the  city  owes  in  respect  to 
their  maintenance  and  operation. 

Hall,  Chief  Justice,  said  in  Payne  v.  Partridge,  1  Shower,  231 
(1794): 

"If  a  terrj  were  granted  at  this  day,  he  that  accepts  sncfa  grant  Is  bound 
to  kee^  a  boat  tor  the  public  good." 

In  Charles  River  Bridge  v.  Warren  Bridge  et  al.,  11  Peters,  420, 
621,  9  L.  Ed.  773,  Justice  Story,  quoting  from  Blackstone,  says : 

"If  a  ferry  is  erected  on  a  river  so  near  another  ancient  ferry  as  to  draw 
away  the  custom,  it  is  a  nuisance  to  the  old  one ;  for,  where  there  is  a  ferry 
by  prescription,  the  owner  is  bound  always  to  Iceep  it  in  repair  and  readiness 
for  the  ease  of  the  king's  subjects." 

He  also  says  on  page  629  of  11  Pet.  (9  L.  Ed.  773): 

"In  the  case  of  a  ferry  there  is  a  public  charge  and  duty.  The  owner  must 
keep  the  ferry  in  good  repair  upon  the  peril  of  an  indictment  He  must  keep 
sufficient  acconunodations  for  all  travelers  at  all  reasonable  times." 

In  Maypr  v.  Starin,  106  N.  Y.  1,  12,  12  N.  E.  631,  633,  Judge  Earl 
says: 

"The  owner  of  a  ferry  franchise  is  bound  to  exercise  his  franchise  for  the 
pnblic  convenience,  and  if  he  f aUs  to  do  so  his  franchise  may  be  forfeited  by 
the  sovereign  for  nonuser,  and  at  common  law  he  could  be  indicted.  •  •  • 
So,  also,  if  the  owner  of  an  exclusive  ferry  f randiise  does  not  establish  suffi- 
cient acconunodations  for  the  public,  he  may  be  proceeded  against  by  the  sov- 
ereign and  compelled  to  discharge  his  public  duties,  or  his  franchise  may  be 
forf^ted.'* 

In  People  v.  Assessors,  111  N.  Y.  605,  610,  19  N.  E.  90,  91,  2  L.  R. 
A.  148,  Judge  Andrews  says : 
iisN.Y.i;.— a9 
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"The  ferry  franchise  was  conferred  for  a  public  use.  Thia  is  clearly  recog- 
nized in  all  the  charters.  Its  acceptance  by  the  city  imposed  a  duty  corres- 
ponding with  the  privilege  granted." 

See,  also,  Warner  v.  Lord  Lambert  &  Mfg.  Co.,  123  Ky.  103,  93  S. 
W.  650,  12  L  R.  A.  (N.  S.)  667;  Broadnax  v.  B4ker,  94  N.  C.  675, 
55  Am.  Rep.  633;  Letton  v.  Goodden,  14  L.  T.  (N.  S.)  296;  Hackett 
V.  Wilson,  12  Or.  25,  6  Pac.  652. 

The  position  of  the  city  of  New  York  (I  quote  from  the  points  sub- 
mitted by  the  corporation  counsel)  is  that : 

"The  ferries  are  the  private  property  of  the  city,  and  as  such  the  city  can 
continue  or  dlscontinae  them  at  will.*' 

This  is  equivalent  to  an  assertion  that  the  city  owes  no  duty  what- 
ever to  the  public.  The  rule  of  law  that  the  acceptance  of  a  ferry  fran- 
chise imposes  a  duty  of  operation  is  no  modern  doctrine.  It  existed 
at  the  time  of  the  Montgomerie  charter.  The  grantor  was  the  crown 
of  Great  Britain  acting  through  the  governor  and  council  of  the  colony 
of  New  York.  The  sovereign  was  as  much  concerned  with  the  well- 
being  of  the  residents  of  Long  Island  and  Staten  Island  as  of  the  city 
of  New  York.  The  grant  of  the  ferry  rights  was  by  its  terms  vested 
exclusively  in  the  city  of  New  York.  All  other  persons  were  prohibit- 
ed from  maintaining  any  ferry  without  the  consent  of  the  city.  The 
ferriage  and  tolls  were  forever  granted  to  the  city  of  New  York  and 
were  one  of  the  principal  sources  of  its  revenue.  The  only  way  in 
which  an  inhabitant  of  Long  Island  could  lawfully  cross  the  East  Riv- 
er was  by  paying  tribute  to  the  city  of  New  York  or  keeping  a  boat  of 
his  own.  Now,  if  this  exclusive  ferry  franchise  "all  round  the  city  of 
New  York  to  the  opposite  shores"  was  the  private  property  of  the  city, 
unburdened  by  any  obligation  to  the  public,  the  city  had  the  right  at 
will  to  isolate  Long  Island  and  injure  or  ruin  its  settlements  by  de- 
stroying all  means  of  passing  therefrom  to  Manhattan  Island  and  pre- 
venting for  all  time  the  establishment  or  operation  of  any  public  ferry 
over  the  East  River.  I  cannot  think  that  such  was  the  intent  of  the 
sovereign.  It  will  not  do  to  say  that,  if  the  city  of  New  York  should 
deliberately  try  to  ruin  the  settlement  on  Long  Island  by  discontinuing 
all  ferries,  the  sovereign  could  forfeit  the  franchise  for  nonuser;  for, 
if  there  is  no  obligation  to  the  public  .to  keep  the  ferry  in  operation, 
there  is  no  nonuser.  Nonuser  of  a  corporate  franchise  means  the  fail- 
ure to  perform  the  obligation  to  the  public. 

The  Dongan  charter  authorized  the  establishment  of  ferries  "neces- 
sary, needful,  and  convenient  for  the  inhabitants  of  the  safd  city  and 
Manhattan's  Island  aforesaid,  and  for  all  travellers  and  passengers 
there."  The  Combury  charter  gave  power  to  establish  ferries  "for  the 
ease  and  accommodation  of  transporting  of  passengers,  goods,  horses 
and  cattle  between  the  said  city  of  New  York  and  the  said  [Long]  Is- 
land." The  Montgomerie  charter  provided  that  the  common  council 
should  have  power  to  establish  ferries  "for  the  carrying  and  transport- 
ing people,  horses,  cattle,  goods  and  chattels  from  the  said  island  of 
Manhattan  to  Nassau  Island,  and  from  thence  back  to  Manhattan's; 
and  also  from  the  said  Island  Manhattan's  to  any  of  the  opposite 
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shores  all  around  the  same  island."  These  are  expressions  of  an  in- 
tent that  the  purpose  of  the  grant  was  the  benefit  of  the  traveling  pub- 
lic. These  charters  also  contain  important  and  valuable  grants  of  prop- 
erty, including  lands,  buildings,  docks,  the  right  to  collect  ferriage,  and 
other  property  which  are  some  of  the  considerations  supporting  the  as- 
sumption of  the  duty  by  the  city. 

But  the  extent  of  the  duty  is  limited  by  the  powers  granted  by  the 
Legislature  prescribing  the  manner  in  which  such  franchise  shall  be 
operated.  The  duty  arose  from  the  grant  and  acceptance  of  the  fran- 
chise. This  duty  is  to  the  public,  and  there  is  no  doubt  that  the  Leg- 
islature representing  the  public  has  power  to  modify,  curtail,  or  release 
it.  The  city  of  New  York  has  no  powers  except  such  as  are  granted  to 
it  by  the  Legislature  in  its  various  charters.  It  cannot  act,  except  as 
authorized  by  the  law  of  its  creation.  It  seems  to  me  to  follow  that 
any  limitation  on  the  power  of  the  city  to  operate  these  ferry  franchis- 
es is  also  a  limitation  upon  the  duty  of  operation  which  it  owes  to  the 
public.  If  the  state  should  deprive  the  city  of  the  power  of  perform- 
ing such  duty  it  would  be  equivalent  to  such  release.  If  the  state  has 
seen  fit  to  vest  in  the  city  or  any  of  its  officers  or  boards  a  discretion- 
ary power  as  to  the  operation  of  the  ferries,  then  the  duty  of  operation 
may  be  performed  or  not  at  tlie  discretion  of  the  city.  This  doctrine 
negatives  the  proposition  that  there  can  rest  on  the  city  a  general  duty 
of  operation  broader  than  a  power  of  performance  granted  in  the  char- 
ter. The  duty  itself  is  necessarily  limited  and  measured  by  the  statu- 
tory restrictions  regulating  its  performance. 

The  Montgomerie  charter  seems  to  contemplate  the  operation  of  the 
ferries  through  the  lessees  or  grantees.  In  section  15  the  granting 
clause  is  followed  by  the  words : 

"Who  [1.  e.,  the  city]  have  hereby,  likewise,  full  power  .to  let,  set  or  other- 
wise dlBpose  of  all  or  any  of  such  ferries  to  any  person  or  persons  whomso- 
ever." 

The  act  of  October  14,  1732  (Colonial  Laws  1719-1732,  p.  807,  c. 
593),  authorizes  the  city  "to  establish  and  keep  one  or  more  ferries 
between  the  said  city  of  New  York  and  the  island  of  Nassau."  The 
word  "keep,"  although  perhaps  equivalent  to  "maintain"  (see  Benson 
V.  Mayor,  10  Barb.  223),  does  not  necessarily  involve  the  grant  of  au- 
thority for  municipal  operation.  Section  7  of  the  act  of  April  12, 
1853  (Laws  1853,  p.  411,  c.  217),  and  section  41  of  the  act  of  April  14, 
1857  (Laws  1857,  p.  888,  c.  446),  both  required  that  all  ferries  should 
be  leased.  I  find  nothing  in  the  charter  of  1873  (Laws  1873,  p.  484, 
c.  336)  nor  in  the  consolidation  act  of  1882  (Laws  1882,  p.  1,  c.  410), 
as  amended  from  time  to  time,  regulating  the  manner  of  operating  the 
ferry  franchises,  unless  contained  in  the  general  power  to  lease  or  sell 
city  property. 

I  have  cited  these  prior  charters  to  show  that  the  method  of  operat- 
ing ferries  from  the  earliest  times  has  been  by  leases  to  operating  com- 
panies. The  charter  of  Greater  New  York  (Laws  1897,  p.  298,  c.  378, 
§  826)  authorizes  the  commissioner  of  docks,  with  the  approval  of  the 
commissioners  of  the  sinking  fund,  to  lease  the  ferry  franchises.  This 
letting  is  required  to  be  at  public  auction,  unless  the  commissioners  of 
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the  sinking  fund  shall  unanimously  decide,  upon  the  recommendation 
of  the  compiissioner  of  docks,  that  such  public  letting  is  not  for  the  best 
interests  of  the  city,  in  which  case  the  leases  may  be  made  by  private 
agreement.  The  leasing  by  private  agreement,  therefore,  can  only  be 
made  after  the  determination  by  the  commissioners  of  the  sinking  fund 
that  public  letting  is  not  for  the  best  interests  of  the  city.  Therefore 
a  letting  by  private  agreement  resting  on  this  judicial  determination 
cannot  be  controlled  by  mandamus.  People  ex  rel.  Harris  v.  Conmiis- 
sioners,  149  N.  Y.  26,  43  N.  E.  418. 

Down  to  1905  I  find  no  authority  to  operate  ferries  except  through 
leases  or  grants.  Chapter  533,  p.  1201,  of  the  laws  of  1905,  amends 
section  826  of  the  charter  by  providing  that,  after  the  determination  by 
the  commissioners  that  the  best  interests  of  the  city  will  not  be  pro- 
moted by  a  leasing  at  public  auction,  it  shall  be  lawful  to  acquire  the 
necessary  real  estate,  plant,  or  equipment  for  such  ferry,  including  nec- 
essary terminal  facilities  and  approaches  upon  the  water  front  in  the 
borough  of  Richmond  or  the  borough  of  Brooklyn  between  Thirty- 
Eight  and  Sixtieth  streets,  and  to  provide  for  the  maintenance  or  op- 
eration thereof.  It  is  my  opinion  that  this  amendment  confers  broad- 
ly upon  the  city  the  power  to  acquire  lands  necessary  for  ferry  pur- 
poses by  condemnation  and  to  directly  operate  such  ferries  without  the 
intervention  of  lessees.  I  do  not  think  that  the  power  to  acquire  lands 
is  confined  to  the  territorial  limits  mentioned.  Before  this  amendment 
section  826  governed  generally  the  establishment  and  leasing  of  ferries. 
It  applied  to  all  ferries.  The  amendment  of  1905  did  not  introduce  a 
new  section,  a  new  clause,  or  even  a  new  sentence ;  but  it  added  to  the 
sentence  which  provided  for  leasing  by  private  agreement,  and  which 
was  plainly  applicable  to  all  ferries,  words  authorizing  the  acquisition 
of  land  and  municipal  operation.  The  fact  that  the  amendment  reads 
that  the  real  estate,  property,  plant,  or  equipment  which  the  city  is  au- 
thorized to  acquire  includes  necessary  terminal  facilities  and  approach- 
es upon  the  water  front  in  Richmond  or  in  specified  portions  of  the 
borough  of  Brooklyn  does  not  exclude  real  estate  in  other  localities 
from  the  operation  of  its  provisions.  But  such  power  to  acquire  lands 
and  property  and  directly  operate  cannot  be  exercised,  unless  preceded 
by  the  determination  of  the  commissioners  of  the  sinking  fund,  on  the 
recommendation  of  the  commissioner  of  docks,  that  a  public  letting 
would  not  be  for  the  best  interest  of  the  city.  It  is  perhaps  not  out 
of  place  to  say,  in  passing,  that  the  answering  affidavits,  by  which  I 
am  bound,  show  that  the  Brooklyn  termini  are  not  owned  by  the  city, 
but  by  the  purchaser  from  the  lessee  at  the  foreclosure  sale;  but  the 
source  of  the  title,  the  relation  of  the  land  to  the  streets,  and  whether 
it  is  burdened  by  any  servitude  to  public  use  do  not  appear. 

Chapter  450,  p.  983,  of  the  Laws  of  1907  adds  a  new  section  to  the 
charter  of  Greater  New  York  known  as  section  824a*  This  section 
authorizes  the  commissioner  of  docks,  with  the  approval  of  the  com- 
missioners of  the  sinking  fund,  and  in  his  discretion,  to  acquire  by  pur- 
chase any  ferry  and  the  necessary  property  and  to  maintain  and  op- 
erate the  same.  This  power  is  plainly  discretionary.  The  analysis  of 
the  statute  seems  to  show  that  the  right  to  acquire  ferries  and  the 


Digitized  by 


Google 


Sup.  Ct.)  IN   RE  WHEELER.  613 

necessary  property  by  purchase  and  to  operate  the  same  rests  in  discre- 
tion, and  that  the  right  to  let  by  private  agreement  or  to  acquire  and 
operate  under  section  826  depends  on  the  determination  of  the  com* 
missioners  of  the  sinking  fund  that  public  letting  is  not  for  the  best 
interest  of  the  city.  The  duty  to  let  at  public  auction  is  ministerial  and 
absolute,  unless  one  of  the  other  methods  of  operation  is  adopted. 

The  next  question  is  whether  the  performance  of  this  duty  can  be 
enforced  by  writ  of  mandamus.  The  Montgomerie  charter  (section 
15)  vests  in  the  city  the  discretion  to  determine  how  many  and  where 
ferries  shall  be  located.  See,  also,  section  818  of  the  charter  of  Great- 
er New  York.  The  courts  cannot,  therefore,  require  the  establishment 
of  new  ferries  by  mandamus  or  any  other  judicial  action,  no  matter 
what  the  necessity  for  them  may  be.  Chicago  &  Eastern  R.  R.  v. 
People  ex  rel.  Langhans,  222  111.  396,  78  N.  E.  784;  N.  P.  R.  R.  v. 
Dustin,  142  U.  S.  492,  12  Sup.  Ct.  283,  35  L.  Ed.  1092.  But  the  ques- 
tion here  is  whether  a  duty  rests  on  the  city  to  maintain  these  par- 
ticular lines,  as  distinguished  from  a  general  duty  to  maintain  ferries 
between  such  points  as  in  the  opinion  of  the  city  public  convenience 
requires.  The  general  discretionary  power  to  establish  ferries  is  grant- 
ed by  the  fifteenth  section  of  the  Montgomerie  charter.  It  is  a  ferry 
franchise  in  solido  between  Manhattan  Island  and  the  opposite  shores. 
Mayor  v.  Starin,  106  N.  Y.  1,  12  N  E.  631.  But  when  the  ferries  are 
once  established  there  is  a  specific  franchise  for  such  lines.  This  is 
granted  by  the  thirty-seventh  section  of  the  charter  in  the  following 
words : 

"And  we  do  by  these  presents  •  •  ♦  give,  grant,  ratify  and  confirm  nnto 
the  said  mayor,  aldermen  and  commonalty  of  the  city  "bf  New  York,  and  their 
successors  forever,  <  <  <  the  ferry  and  ferries  on  both  sides  of  the  E^st 
River,  and  all  other  ferries  now  and  hereafter  to  be  erected  and  established 
all  round  the  island  of  Manhattan's." 

The  framers  of  the  charter  must  have  contemplated  that  the  city 
would  act  under  the  fifteenth  section  in  establishing  ferries  by  definite 
lines.  One  reason  why  the  broad  powers  conferred  by  section  15  were 
given  to  a  municipal  instead  of  a  private  corporation  was  that  a  mur 
nicipal  corporation  would,  in  establishing  the  ferries,  be  moved  rather 
by  considerations  of  public  good  than  of  profit.  Discretion  as  to  the 
location  of  new  ferries  was  therefore  wisely  vested  in  the  city.  But 
as  to  ferries  already  established  a  different  condition  is  presented.  The 
growth  and  development  of  the  city  and  of  the  connected  territory  on 
the  opposite  shores  are  largely  influenced  by  the  existence  of  the  fer- 
ries. They  are  continuations  of  highways.  Their  cessation  or  reloca- 
tion would  seriously  injure  that  portion  of  the  community  which  had 
established  its  business  and  located  its  residences  relying  on  these 
means  of  transportation.  Section  37,  therefore,  expressly  granted  to 
the  city  all  ferries  thereafter  "to  be  erected  and  established."  The 
rights  and  duties  of  the  city  as  to  the  ferries  once  established  are  the 
same  as  if  they  had  been  specifically  granted  by  the  sovereign  and  ac- 
cepted by  the  city.  The  duty  of  the  city  to  the  extent  indicated  is 
specified  as  to  the  established  routes.  The  rule  is  well  established  that 
mandamus  is  the  proper  remedy  to  compel  a  corporation  to  perform  a 
duty  imposed  on  it  by  its  charter.    State  v.  Hartford  &  New  Haven 
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R.  R.,  29  Conn.  538;  People  ex  rel.  Green  v.  Dutchess,  etc.,  R.  R.,  58 
N.  Y,  152;  People  ex  rel.  Keene  v.  Board  of  Supervisors,  142  N.  Y. 
271,  36  N.  E.  1062  r  Attorney  General  v.  City  of  Boston,  123  Mass. 
460;  People  v.  Rome,  W.  &  O.  R.  R.,  103  N.  Y.  95,  8  N.  E.  369; 
People  V.  Albany  &  Vt.  R.  R.,  24  N.  Y.  261,  82  Am.  Dec.  295;  People 
ex  rel  Bridgeton  v.  Bridgeton  &  Melville  Traction  Co.,  62  N.  J.  Law, 
592,  43  Atl.  715,  45  L.  R.  A.  837 ;  People  v.  N.  Y.  C.  &  H.  R.  R.  R., 
28  Hun,  543 ;  People  v.  Northern  Central  R.  R.,  164  N.  Y.  289,  58 
N.  E.  138;  The  King  v.  Severn  &  Wye  R.  R.,  2  B.  &  A.  646. 

The  applicant,  a  private  citizen,  has  sufficient  interest  in  the  question 
to  entitle  him  to  promote  the  proceedings.  This  is  established  by 
abundant  authority.  People  ex  rel.  Case  v.  Collins,  19  Wend.  56 ;  Peo- 
ple ex  rel.  Stephens  v.  Halsey,  37  N.  Y.  344;  People  ex  rel.  Waller 
V.  Supervisors,  56  N.  Y.  249;  Application  of  Baird  v.  Supervisors, 
138  N.  Y.  95,  33  N.  E.  827,  20  L.  R.  A.  81 ;  Savannah,  etc.,  Canal  Co. 
V.  Shuman,  Relator,  91  Ga.  400,  17  S.  E.  937,  44  Am.  St.  Rep.  43 ; 
Union  Pac.  R.  R.  v.  Hall.  91  U.  S.  343,  23  L.  Ed.  428 ;  High  on  Ex- 
traordinary Legal  Remedies  (3d  Ed.)  §  431;  Dillon  on  Mun.  Corp. 
(4th  Ed.)  vol.  2,  §  865. 

But,  even  if  the  court  has  power  to  issue  its  writ  of  mandamus  to 
compel  the  city  to  act,  it  remains  to  be  considered  whether  the  facts 
shown  in  this  record  require  that  the  writ  should  issue.  The  writ  of 
mandamus  rests  largely  in  judicial  discretion.  Not  only  must  the  ap- 
plicant show  a  clear  legal  right  to  it,  but  he  must  convince  the  court 
that  considerations  of  justice  require  it  to  act.  People  ex  rel.  Sherwood 
V.  Board  of  Canvassers,  129  N.  Y.  360,  29  N.  E.  845, 14  L.  R.  A.  646. 

It  is  contended  that*  the  writ  should  not  issue  because  the  construc- 
tion of  bridges  and  tunnels  has  rendered  the  ferries  no  longer  a  public 
necessity  and  convenience  and  has  made  their  operation  unprofitable. 
The  record  shows  that  during  the  last  five  years  these  ferries  have 
carried  over  77,000,000  passengers  and  over  5,000,000  vehicles,  and 
that  the  inhabitants  of  a  large  and  important  area  of  both  the  boroughs 
of  Manhattan  and  Brooklyn  are  more  conveniently  served  by  the  fer- 
ries than  by  bridge  and  tunnels.  The  necessity  for  the  ferries  may  be 
further  reduced  by  the  construction  of  the  new  Manhattan  Bridge; 
but  the  extent  to  which  the  new  bridge  will  reduce  the  usefulness  of 
the  ferries  is  not  shown,  nor  in  the  nature  of  things  can  it  be  shown. 
The  exhibits  introduced  by  the  applicant  show  the  territorial  relation 
of  the  bridges  to  the  ferries,  and  judicial  notice  may  be  taken  of  the 
fact  that  the  Manhattan  approaches  to  the  Williamsburg  Bridge  are  at 
a  distance  from  the  ferry  termini.  No  bridge  has  yet  been  built  which 
does  not  leave  a  large  area  of  land  covered  with  buildings  mostly  used 
for  business  purposes  between  its  approaches  and  the  river  side.  I 
think  that  upon  the  record  before  me  it  sufficiently  appears  that  these 
ferries  are  still  a  public  convenience  and  necessity. 

It  is  alleged  in  the  opposing  affidavit  that  the  ferries  are  operated  at 
a  revenue  deficit,  but  the  extent  of  the  deficit  is  nowhere  stated.  It 
would  have  been  possible  to  show  the  financial  results  of  their  opera- 
tion, but  neither  party  has  attempted  it.  Whether  the  deficit  is  caused 
by  the  rental  paid  the  city,  by  interest  or  dividend  charges,  or  b}'  the 
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difference  between  the  revenue  from  tolls  and  the  expense  of  opera- 
tion, does  not  appear.  The  city  has  established  under  the  ancient  char- 
ter and  owns  and  operates  directly  or  through  lessees  about  30  fer- 
ries. The  revenue  from  all  these  ferries  is  large.  Possibly  some,  and 
these  among  them,  may  be  unprofitable.  But  it  is  not  alleged  that  the 
operation  of  all  the  ferries  created  under  the  franchise  granted  by 
these  charters  is  unprofitable.  It  appears  that  the  receipts  from  ferry 
rentals  during  the  10  years  from  1898  to  1907,  inclusive,  amounted  to 
$3,647,574,  and  that  the  rental  from  the  five  ferries  involved  in  this 
proceeding  for  the  same  term  was  $453,396.  It  does  not  appear  what, 
if  any,  expense  is  chargeable  against  this  sum.  It  is  shown  that  cer- 
tain laws  regarding  hours  of  labor  and  rate  of  wages  increase  the  ex- 
pense of  a  ferry  operated  by  the  city.  But  this  is  not  of  controlling 
importance,  for  it  does  not  appear  that  the  ferries  may  not  be  leased 
on  less  burdensome  terms.  The  fact  that  the  exercise  of  a  franchise, 
especially  the  partial  exercise  of  a  franchise,  becomes  unprofitable,  does 
net  per  se  relieve  the  owner  from  the  duty  of  operation. 

The  corporation  counsel  claims  that  a  peremptory  writ  cannot  issue 
because  allegations  in  the  moving  papers  are  denied.  But  in  reaching 
my  conclusion  I  have  not  considered  any  allegations  in  the  moving 
papers  which  are  denied,  and  I  have  taken  as  conclusive  all  statements 
of  fact  made  in  the  opposing  affidavits.  The  court  is  not  concluded  by 
allegations  of  law.  Haebler  v.  N.  Y.  Produce  Exchange,  149  N.  Y. 
414,  44  N.  E.  87. 

I  have  reached  the  conclusion  that  the  ferries  in  question  were  estab- 
lished pursuant  to  the  authority  contained  in  the  Montgomerie  char- 
ter ;  that  by  the  provisions  of  section  37  of  that  charter  a  special  fran- 
chise to  operate  these  particular  lines  on  the  specified  routes  was  con- 
ferred upon  the  city;  that  the  acceptance  of  such  franchise  imposed 
upon  the  city  the  corresponding  duty  of  operating  the  same  for  the 
public  service ;  that  such  duty  is  modified  and  limited  by  the  powers 
granted  by  the  Legislature  prescribing  the  method  in  which  such  fran- 
chise shall  be  operated;  that  the  performance  of  this  duty  may  be 
enforced  by  a  writ  of  mandamus ;  that  the  plaintiff  has  shown  an  inter- 
est in  the  question  which  authorizes  him  to  apply  for  the  writ;  and 
that  the  undisputed  facts  justify  the  court  in  exercising  its  discretion 
in  granting  the  writ. 

The  motion  for  a  writ  of  mandamus  is  granted,  so  far  as  to  require 
the  city  to  offer  leases  of  these  ferries  at  public  auction  pursuant  to 
the  provisions  of  section  826  of  the  charter,  provided  that  within  a  time 
after  the  issuance  of  the  writ  to  be  fixed  on  the  settlement  of  the  order 
the  same  are  not  leased  by  private  agreement  or  proceedings  are  not 
begun  to  acquire  the  necessary  land  for  the  purpose  of  municipal  op- 
eration as  authorized  by  said  section,  or  the  property  necessary  for 
municipal  operation  is  not  acquired  by  purchase  as  authorized  by  sec- 
tion 824a.  The  return  to  the  writ  may  be  made  at  the  April  Special 
Term  of  this  court.  The  order  may  provide  that  the  issuance  of  the 
writ  may  be  stayed  for  10  days  after  entry. 

It  may  be  that,  as  the  city  does  not  own  the  Brooklyn  termini,  a  bid- 
der will  not  be  secured  when  the  lease  is  offered,  and  the  writ  will 
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therefore  be  ineffective.  But  the  court  will  have  exhausted  its  power 
to  compel  a  recognition  of  its  duty  by  the  city.  When  the  Legislature 
conferred  on  the  commissioners  of  docks  and  of  the  sinking  fund  dis- 
cretionary power  to  determine  when  ferry  franchises  should  be  let  by 
private  agreement,  or  the  necessary  property  acquired  by  purchase  or 
condemnation,  ^nd  the  ferries  municipally  operated,  it  withdrew  such 
matters  from  the  power  of  the  courts.  Further  remedy  must  be 
sought  either  in  the  voluntary  action  of  the  city  or  in  the  Legislature. 
Motion  granted  as  indicated,  with  $50  costs.    Settle  order  on  notice. 


ROBERTS  v.  KORNBLUM. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1909.) 

Landlobd  and  Tenant  (8  169')— Iwjubies  to  Pbopebtt  or  Tenant  —  Negu- 
GBNCE  OF  Landlobd. 

In  an  action  by  a  tenant  of  a  store  for  damages  to  a  stock  of  goods, 
alleged  to  have  been  caused  by  the  landlord's  negligence,  evidence  held  not 
to  Justify  a  finding  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  t  665; 
Dec.  Dig.  1 169.^] 

Jenks  and  Miller,  JJ.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District. 

Action  by  Frank  Roberts  against  Annie  Kornblum.  From  a  judg- 
ment for  plaintiff,  rendered  after  a  trial  without  a  jury,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Louis  E.  Schapiro,  for  appellant. 
Edmund  Fletcher  Driggs,  for  respondent. 

RICH,  J.  This  is  an  appeal  from  a  judgment  in  an  action  brought 
to  recover  damages  alleged  to  have  been  sustained  through  the  neg- 
ligence of  the  defendant.  The  plaintiff  was  a  tenant  of  defendant, 
occupying  the  gp'ound  floor  of  a  building  owned  by  her  as  a  store. 
She  occupied  the  floor  over  him  as  a  residence. 

The  plaintiff  testified  that  some  time  in  August  he  heard  a  pounding 
in  the  defendant's  apartments,  and  small  portions  of  the  plaster  ceil- 
ing fell  in  his  store ;  that  he  went  upstairs  and  called  the  defendant's 
attention  to  it,  and  asked  what  was  the  matter  with  the  ceiling,  and 
she  told  him  it  was  none  of  his  business;  that  the  day  after  the 
pounding  was  resumed,  the  ceiling  broke,  and  dirty  water  ran  through 
it  onto  his  stock  of  goods  and  fixtures,  damaging  them  to  the  extent 
of  $522.  His  wife,  whom  he  called,  testified  to  an  entirely  different 
transaction.  She  says  that  when  the  knocking  was  heard  her  husband 
said  to  the  workmen,  "Gome  right  in ;"  that  a  workman  came  in,  got 
up  on  a  stepladder  to  fix  the  ceiling,  and  broke  a  pipe  from  which  the 
water  that  flooded  the  store  came.  They  both  testify  that  after  the 
flooding  the  plaintiff  went  upstairs  and  had  the  defendant  come  down- 
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Stairs  and  look  at  the  condition  of  things.  The  defendant  denies  any 
knowledge  of  such  a  transaction.  I  am  unable  to  find  sufficient  evi- 
dence of  negligence  on  the  part  of  the  defendant  to  support  the  judg- 
ment. It  is  against  the  weight  of  the  evidence,  and  must  be  reversed. 
Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide  the  event. 
All  concur,  except  JENKS  and  MILLER,  JJ.,  who  dissent 


BACON  ▼.  MONTAUK  BREWIKG  COMPANY  et  al. 
(Supreme  Court,  Appellate  DlyisloD,  First  Department    March  12,  1909.) 

1.  Bn.LS  AND  Notes  (§  862^)— Pubchase  fbom  Bona  Fide  Pubohabeb. 

Where  plaintiff  sued  on  notes  made  by  defendant  company  to  tbe  B. 
Company,  indorsed  before  maturity  by  the  payee  and  by  the  M.  Company's 
president  to  the  D.  Company,  and  indorsed  after  maturity  to  plaintiff,  it 
was  improper  to  allow  defendant  to  show  an  understanding  between  de- 
fendant's president  and  E.'s  representative  when  the  notes  were  made  and 
transactions  between  defendant  and  B.,  where  it  was  not  shown  that  D. 
had  notice  of  such  facts. 

[Ed.  Note.—For  other  cases,  see  BUls  and  Notes,  Cent  Dig.  |  939 ;  Dec 
Dig.  }  362.*] 

2.  COBPOBATIONS  (8  515*)— NOTES— AOTION  ON— DEFENSES— PLEADING. 

The  defense  of  ultra  vires  must  be  pleaded  to  be  avaOable  in  an  action 
against  a  corporation  on  a  note. 

[E3d.  Note. — ^For  other  cases,  see  Corporations,  C^nt  Dig.  |  2082;  Dec. 
Dig.  I  516.^] 

8.  COBPOBATlONS  (§  467^)— NOTBS— POWEB  TO  MAKE. 

A  corporation  can  neither  make  nor  indorse  commercial  paper  for  ac- 
commodation, though  paid  therefor,  but  the  rule  does  not  apply  where  a 
corporation  assumes  another's  obligation  to  protect  its  own  interests. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  I  1831;  Dec. 
Dig.  §  467.*] 

4.  CoBPOBATioNS  (|  429*)— NoTES— AuTHOBmr  or  Officebs— Duty  to  Make  In- 

QUIBT. 

Persons  dealing  with  a  brewing  company  could  assume  that  its  president 
and  treasurer  were  authorized  to  make  notes  to  discharge  notes  made  by 
another  company  in  which  it  was  interested. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  1720;  Dec. 
Dig.  I  429.*] 

5.  COBPOBATIONS  (8  400*)— OfFICEBS— AUTHOHrTT- NOTICE. 

A  company  which  took  defendant  company's  notes  to  discharge  notes  of 
another  company  in  which  defendant  was  interested  were  not  bound  by 
by-laws  limiting  defendant's  president  and  treasurer's  powers,  where  it 
did  not  know  thereof. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1590,  1591, 
1722 ;  Dec.  Dig.  S  400.*] 

6w  Bnxs  AND  Ndxs  (§  92*)— Considebation— Sufucienot. 

Cancellation  of  notes  against  another  company,  whereby  defendant  was 
protected  from  interference  with  its  business  relations,  was  sufficient  con- 
sideration to  sustain  notes  made  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  i  196 ;  Dec. 
Dig.  I  92.*] 

Scott,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 
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Action  by  George  T.  Bacon  against  the  Montauk  Brewing  Company 
and  others.  From  a  judgment  in  favor  of  defendant  company,  plain- 
tiif  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  SCOTT,  JJ. 

John  E.  Brodsky,  for  appellant. 
Martin  S.  Lynch,  for  respondent. 

LAUGHLIN,  J.  This  action  is  brought  to  recover  on  four  prom- 
issory notes  alleged  to  have  been  made  by  the  defendant  Montauk 
Brewing  Company  on  the  12th  day  of  September,  1906,  payable  in  one, 
two,  three,  and  four  months,  respectively,  to  the  order  of  Eurich's  Ft. 
Hamilton  Brewery,  and  indorsed  by  it  and  by  one  Edward  H.  M. 
Roehr,  who  was  the  president  of  the  maker,  which  notes  were  delivered 
to  the  Duluth  Brewing  &  Malting  Company  before  maturity,  and  after 
maturity  were  assigned  to  plaintiff.  The  other  defendants  did  not  ap- 
pear on  the  trial.  The  Montauk  Company  by  its  answer  put  in  issue 
the  allegations  of  the  complaint  with  respect  to  the  delivery  of  the  notes 
to  plaintiff,  and  to  his  being  a  bona  fide  holder  thereof  for  value,  and 
denied  the  execution  of  the  notes  or  that  it  received  any  consideration 
therefor,  and  alleged  want  of  consideration ;  and,  as  separate  defenses, 
it  alleged  that  the  execution  of  the  notes  was  unauthorized,  that  they 
were  signed,  if  signed  at  all,  by  said  Roehr  who  received  the  considera- 
tion, if  any,  individually,  and  not  for  the  benefit  of  the  company,  and 
that  he  made,  signed,  and  executed  the  notes  fraudulently  for  the  pur- 
pose of  defrauding  the  company  and  of  converting  the  proceeds  there- 
of to  his  individual  use,  and  did  receive  and  take  the  avails,  if  any,  for 
his  own  use,  and  that  the  payee  knew  at  the  time  the  notes  were  made 
that  they  were  not  executed  for  the  benefit  of  the  Montauk  Company. 

The  referee  held  that  the  notes  were  invalid  and  void  against  the 
Montauk  Company,  and  found  that  they  "were  executed  and  delivered 
and  intended  to  be  used  in  payment  of  a  pre-existing  indebtedness"  of 
the  Eurich  Brewery  to  the  Duluth  Company,  of  which  the  latter  had 
notice ;  that  the  notes  were  made  for  the  accommodation  of  the  Eurich 
Brewery,  and  no  consideration  passed  to  or  was  received  by  the  Mon- 
tauk therefor ;  that  neither  the  execution  nor  the  delivery  of  the  notes 
was  authorized  by  any  resolution,  the  board  of  directors,  or  by  the  by- 
laws of  the  Montauk  Company ;  that  the  Eurich  Brewery  was  indebted 
to  the  Montauk  Company  at  the  time  in  the  sum  of  $3,000  or  more, 
and  that  the  notes  were  assigned  to  the  plaintiff  after  they  became  due. 
The  referee  also  found  that  the  notes  were  made  by  the  Montauk  Com- 
pany and  indorsed  and  delivered  to  the  Eurich  Brewery,  which  was 
then  indebted  to  the  Duluth  Company  on  certain  promissory  notes  for 
the  same  amount  which  were  then  past  due  and  unpaid,  and  which  at 
the  time  of  the  delivery  of  the  notes  in  suit  to  the  Duluth  Company 
were  marked,  "Canceled  and  paid,"  and  surrendered  to  the  maker 
thereof;  that  Roehr  was  president  and  Remsen  was  treasurer  of  the 
Montauk  Company,  and  constituted  a  majority  of  its  board  of  direct- 
ors, and  that  the  notes  were  executed  in  tfie  name  of  the  company  by 
them  in  the  names  of  their  respective  offices. 
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It  appears :  That  one  Hoch,  who  was  a  director  and  the  manager  of 
the  Duluth  Company,  called  on  Eurich,  the  treasurer  of  the  Eurich 
Brewery,  on  the  day  the  notes  were  executed,  with  a  view  to  obtain- 
ing payment  on  the  last  due  notes  of  the  Eurich  Brewery  then  held  by 
his  company,  and  they  together  called  on  Roehr,  the  president,  and 
Remsen,  the  treasurer,  of  the  Montauk  Company.  That  Hoch  inform- 
ed them,  in  substance,  that  his  company  held  these  past-due  notes 
against  the  Eurich  Brewery,  the  financial  condition  of  which  had  been 
explained  to  him,  which  was  that  it  was  unable  to  pay  them,  and  that 
he  had  been  informed  by  Eurich  that  the  Montauk  Company  had  a  con- 
tract to  take  all  of  the  output  of  beer  of  the  Eurich  Brewery.  That 
the  notes  which  his  company  held  against  the  Eurich  Brewery  were  giv- 
en for  malt  which  had  been  used  in  the  manufacture  of  that  beer,  and 
that  Eurich  claimed  that  in  the  circumstances  these  notes  should  be 
paid  by  the  Montauk  Company,  "and  not  pressed"  against  the  Eurich 
Brewery.  That  Roehr  then  inquired  of  Eurich  concerning  the  obliga- 
tions of  the  Eurich  Brewery,  and  was  informed  that  it  was  not  in  a 
position  to  pay  these  notes  excepting  out  of  the  receipts  of  the  beer 
sold  to  the  Montauk  Company,  and  that  it  only  had  a  few  other  obli- 
gations outstanding  that  were  not  secured.  That  Roehr  then  stated 
that  the  customers  of  his  company  were  being  supplied  from  the  Eurich 
Brewery,  and  that  his  company  was  using  that  beer  in  connection  with 
its  own,  but  that  his  company  was  not  in  a  position  to  take  care  of  the 
notes  at  that  time,  and  that  his  attention  had  been  previously  dr^wn  to 
the  matter  by  one  Montgomery,  who  was  also  present  at  the  interview, 
some  time  before,  and  that  after  stating  these  things,  Roehr  said : 

"We  don't  want  you  to  get  left  in  the  matter.  We  will  pay  you,  but  we 
want  a  little  time.  In  the  meantime  the  account  of  the  Eurich's  Brewery  will 
accrue,  so  that  there  will  be  more  than  enough  on  hand  to  pay  these  notes." 

That  Hoch  then  said  to  Roehr  that  if  he  would  satisfy  him  that  the 
Montauk  Company  was  responsible,  and  not  another  Eurich  affair,  "all 
wound  up  in  chattel  mortgages,  and  so  forth,"  that  he  would  give  all 
the  time  required.  That  Roehr  replied  that  he  personally  was  financial- 
ly responsible,  and  to  show  his  faith  in  the  Montauk  Company  he  would 
indorse  the  notes,  whereupon  Hoch  stated  that,  if  he  found  upon  in- 
vestigation that  the  securities  that  he  was  receiving  were  no  better  than 
those  he  had,  he  would  return  them,  and  either  call  for  better  security 
or  proceed  against  the  Eurich  Brewery,  and  Roehr  replied,  in  sub- 
stance, that  he  might  do  so.  That,  after  making  inquiries  concerning 
Roehr's  standing,  he  accepted  the  notes,  but  Roehr  first  made  out  sim- 
ilar notes  payable  to  the  Duluth  Company  and  made  the  notes  in  suit  at 
tiie  suggestion  of  Hoch,  who  stated  that  he  would  prefer  to  have  them 
payable  to  Eurich's  Brewery,  as  his  company's  dealings  had  been  with 
it,  and  then  have  them  indorsed  over  to  his  company.  That  thereupon 
the  first  notes  drawn  by  Roehr  were  destroyed,  and  the  notes  in  suit 
were  filled  out,  signed,  and  delivered  to  Eurich,  who  indorsed  them  in 
the  name  of  his  company,  and  they  were  then  indorsed  by  Roehr  and 
delivered  to  Hoch  for  the  Duluth  Company  who  thereupon  marked  the 
•*ast-due  notes  of  the  Eurich  Brewery,  "Canceled  and  paid,"  and  sur- 
rendered them  to  Eurich  in  exchange  for  the  notes  in  suit. 
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Hoch  further  testified  that  Roehr  told  him  at  this  interview,  before 
the  execution  and  delivery  of  the  notes,  "that  the  Montauk  Company 
had  bought  the  product  of  the  Eurich's  Ft.  Hamilton  Brewery,  and 
that  the  beer  from  that  product  was  now  being  delivered  to  their  cus- 
tomers, and  for  that  reason  he  was  willing  to  assume  this  obligation, 
providing  I  give  him  time."  Shortly  after  this  transaction,  Roehr's 
relations  with  the  Montauk  Company  terminated.  He  was  not  a  wit- 
ness on  the  trial,  and  it  is  to  be  inferred  that  his  whereabouts  was  un- 
known. The  only  witnesses  called  by  the  defendant  were  Remsen,  its 
treasurer,  and  one  Rhinehart,  who  was  the  third  director  of  the  com- 
pany. Remsen  testified  that  he  and  Roehr  became  connected  with  the 
Montauk  Company  at  about  the  same  time,  which  was  some  six  weeks 
prior  to  the  making  of  the  notes ;  that  he  had  not  attended  a  meeting 
of  the  board  of  directors  in  that  time ;  that  he  signed  the  notes  by  the 
direction  of  the  president ;  that  Eurich  was  present  and  participated  in 
the  negotiations,  but  that  Hoch  was  not  present ;  that  he  remained  con- 
nected with  the  company  about  15  or  20  days  thereafter,  and  that  dur- 
ing that  time  it  did  not  purchase  the  output  of  the  Eurich  Breweiy,  and 
that  the  books  of  the  Montauk  Company  contained  no  entry  with  re- 
spect to  these  notes. 

This  witness  was  also  permitted  to  testify,  over  the  objection  and  ex- 
ception of  counsel  for  the  plaintiff,  based  on  the  ground  that  he  had 
stated  that  Hoch  was  not  present  at  the  interview,  that,  when  the  notes 
were  made,  it  was  understood  between  Roehr  and  Eurich  that  they 
were  to  be  indorsed  back  and  to  be  discounted  by  Roehr  at  his  bank, 
and  that  Eurich  was  to  give  a  statement  in  writing  that  they  were  ac- 
commodation paper.  He  was  also  permitted  to  testify,  over  objection 
and  exception  duly  made  and  taken  by  counsel  for  plaintiff,  that  during 
the  time  Roehr  was  president  of  the  Montauk  Company  certain  moneys 
and  merchandise  of  the  Montauk  Company  were  paid  and  delivered  for 
the  benefit  of  the  Eurich  Brewery,  with  which  Roehr  had  been  previ- 
ously connected,  for  which  the  Montauk  Company  was  never  paid  or 
reimbursed,  and  that  at  the  time  the  notes  were  given  the  Montauk 
Company  was  not  indebted  to  the  Eurich  Brewery.  Rhinehart  was  al- 
so permitted  to  testify  over  a  similar  objection  and  exception  that  the 
Montauk  Company  was  not  indebted  to  the  Eurich  Brewery  at  the  time 
the  notes  were  given,  but  that  the  latter  was  indebted  to  it  to  the  ex- 
tent of  upwards  of  $3,000.  I  am  of  opinion  that  the  learned  referee 
erred  in  receiving  this  evidence.  It  was  not  shown  that  the  Duluth 
Company  or  its  representative  had  any  notice  or  knowledge  of  these 
facts.  The  Duluth  Company  had  a  right  to  rely  on  the  facts  as  they 
were  presented  to  its  manager.  The  fair  inference  from  the  testimony 
of  the  manager  of  the  Duluth  Company,  which  is  not  controverted,  ex- 
cepting possibly  by  the  testimony  of  Remsen  that  he  was  not  present 
when  the  notes  were  signed — if  that  be  deemed  a  contradiction,  and  to 
have  been  believed  by  the  referee,  then  there  is  no  evidence  of  notice 
to  the  Duluth  Company  of  the  circumstances  under  which  the  notes 
were  given — is  that  he  contemplated  proceeding  against  the  Eurich 
Brewery  on  its  notes  which  his  company  then  held,  and  that  he  was  led 
to  refrain  from  taking  such  step  by  the  assumption  of  these  obliga- 
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tions  by  the  president  of  the  Montauk  Company  in  behalf  of  his  com- 
pany and  apparently  acting  for  and  in  its  interests,  and  to  avoid  any 
embarrassment  with  respect  to  the  fulfillment  of  its  contract  with  the 
Eurich  Brewery,  under  which  it  was  to  receive  the  entire  output  of 
beer  of  that  brewery.  If,  as  found  by  the  referee,  these  were  accom- 
modation notes,  they  would  be  void,  but  the  defense  of  ultra  vires  is 
not  available  to  the  Montauk  Company,  because  it  is  not  pleaded.  Hess 
V.  Sloane,  66  App.  Div.  522,  73  N.  Y.  Supp.  522,  affirmed  ;73  N.  Y. 
616,  66  N.  E.  1110.  It  is  a  well-settled  rule  of  law  that  a  corporation 
can  neither  make  nor  indorse  commercial  paper  for  accommodation, 
even  though  it  be  paid  therefor  (Nat.  Park  Bank  v.  G.  A.  M.  W.  &  S. 
Co.,  116  N.  Y.  281,  22  N.  E.  667,  5  L.  R.  A.  673),  but  that  rule  is  not 
applicable  to  a  case  where  a  corporation  assumes  an  obligation  of  an- 
other for  the  purpose  of  protecting  its  own  interests  where  its  property 
rights  or  interests  might  be  affected  (Hess  v.  Sloane,  supra). 

The  referee  having  found  that  the  notes  were  made  by  the  Montauk 
Company,  it  would  be  difficult  to  sustain  the  judgment  on  his  other 
findings  that  the  execution  of  the  notes  by  the  president  and  treasurer 
was  not  authorized  by  the  by-laws  or  by  a  resolution  of  the  board  of 
directors;  for  if  the  notes  were,  as  found  by  the  referee,  made  by 
the  company,  full  force  and  effect  cannot  be  given  to  the  finding  that 
the  officers  who  signed  them  were  not  authorized  by  resolution  of  the 
board  of  directors  to  execute  them.  Rhinehart  testified  that  he  was 
vice  president  of  the  Montauk  Company,  and  was  president  and  gen- 
eral manager  prior  to  the  election  of  Roehr  as  president ;  that  he  never 
heard  of  the  notes  in  suit  until  after  Roehr  went  away;  and  that  no 
resolution  of  the  board  of  directors  was  adopted  authorizing  the  ex- 
ecution of  the  notes.  There  were  meetings  of  the  board  of  directors 
held  on  the  27th  day  of  July  and  on  the  25th  day  of  September,  1906, 
but  no  other  between  those  dates,  and  the  minutes  of  those  meetings 
contain  no  resolution  authorizing  the  execution  of  these  notes.  The 
by-laws  of  the  company  provided,  so  far  as  material,  that  the  treas- 
urer should  sign  all  notes,  and  should  have  the  right  to  dispose  of 
the  same  in  the  usual  course  of  business,  under  the  control  of  the 
board  of  directors,  and  "he  shall,  in  connection  .with  the  president  or 
vice  president,  sign  all  stock  certificates,  bonds,  or  other  evidence  of 
debts  of  the  corporation,  together  with  all  other  papers,  deeds,  or  in- 
struments of  the  corporation,"  and  that  the  president  "shall,  with 
the  treasurer,"  sign  all  bonds  and  certificates  of  stock  issued  by  the 
corporation,  and  "shall  under  the  direction  of  the  board  have  charge  of 
the  sales  of  the  products  of  the  corporation,  and  may  perform  such 
other  duties  as  are  specifically  delegated  to  him  by  the  board  of  di- 
rectors." ^he  by-laws  provided  that  the  vice  president  should  sign 
and  execute  all  contracts  in  the  name  of  the  corporation,  and  should 
have  and  exercise  general  supervision  over  the  affairs  of  the  corpora- 
tion. It  may  be  that  the  president  and  the  treasurer  of  the  Montauk 
Company  were  not  authorized  to  execute  these  notes,  but  I  am  of  opin- 
ion that  third  parties  dealing  with  the  corporation  were  justified  in 
assuming  that  they  had  such  authority.  Miners'  &  Merchants'  Bank 
V.  Ardsley  Hall,  113  App.  Div.  195,  99  N.  Y.  Supp.  98.    The  trend 


Digitized  by 


Google 


622  115  NEW  YORK  SUPPLBMBNT.  (Sup.  Ct 

of  modern  decisions  with  respect  to  the  authority  of  the  officers  of 
business  corporations  when  the  interests  of  third  parties  dealing  with 
the  corporation  come  in  question  has  been  to  extend,  rather  than  to 
restrict,  their  powers,  and  the  former  strict  rule  announced  in  Bangs 
V.  Macaroni  Co.,  16  App.  Div.  622,  44  N.  Y.  Supp.  546,  and  cases 
cited,  has  not  been  adhered  to.  The  Duluth  Company  did  not  have 
actual  notice  of  the  limitation  of  the  powers  of  the  president  and  the 
treasurer  of  the  Montauk  Company,  and  is  not  bound  thereby.  It  does 
not  appear  that  the  Montauk  Company's  right  to  take  the  Eurich 
Brewery's  output  of  beer  as  against  the  Duluth  Company  was  clear. 

I  am  also  of  the  opinion  that  the  learned  referee  erred  in  finding 
that  there  was  no  consideration  for  the  execution  of  these  notes.  As 
part  of  the  same  transaction  the  Duluth  Company  canceled  the  obli- 
gations of  the  Eurich  Brewery,  with  which  the  Montauk  Company 
had  these  intimate  business  relations,  and  thereby  the  Montauk  Com- 
pany was  protected  against  any  interference  by  the  Duluth  Company 
with  the  property  of  the  Eurich  Brewery  on  account  of  the  nonpay- 
ment of  the  notes,  and  was  to  that  extent  protected  in  its  right  to 
obtain  the  beer  of  the  Eurich  Brewery,  or,  rather,  would  not  be  pre- 
vented from  obtaining  such  beer  by  any  litigation  which  might  other- 
wise have  been  instituted  by  the  Duluth  Company. 

It  fallows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted  before  another  referee,  with  costs  to  appellant  to 
abide  the  event. 

Mclaughlin  and  houghton,  jj..  concur.  Patterson, 

p.  J.,  concurs  on  last  ground  of  Justice  LAUGHLIN'S  opinion. 
SCOTT,  J.,  dissents. 


DI  CHIAKA  V.  SUTHERLAND. 
(Supreme  Court,  Special  Term,  Westchester  County.    March  15,  1909.) 

Receivers  (§  183*)— Actions  Against— Pleading— Leave  to  Sue. 

In  an  action  against  a  receiver,  a  failure  to  allege  that  leave  to  bring 
the  action  has  been  obtained  does  not  render  the  complaint  demurrable  for 
failure  to  state  a  cause  of  action,  but  merely  presents  a  situation  where 
plaintiff  can  be  held  in  contempt  of  court. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §  362;  Dec.  Dig. 
§  183.*] 

Personal  injury  action  by  Giuseppe  Di  Chiara  against  Leslie  Suther- 
land, receiver  of  the  Yonkers  Railroad  Company.  On  demurrer  to  the 
complaint.    Demurrer  overruled,  with  leave  to  defendant  to  answer. 

Joseph  M.  Williams,  for  plaintiff. 

Leverett  F.  Crumb,  for  defendant. 

MILLS,  J.  This  action  is  brought  against  the  defendant,  as  re- 
ceiver of  the  Yonkers  Railroad  Company,  duly  appointed  by  order  of 
this  court,  to  recover  damages  for  personal  injuries  which  the  plaintiff 
claims  to  have  sustained  through  the  negligence  or  wrongful  conduct 

*For  other  cases  'see  same  topic'ft  6  number  in  Dec.^  Am.  Digs.'  1907  to  date,  ft  Rep'r  Indexes 
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of  one  of  the  defendant's  employes  while  operating  a  street  railroad 
car;  the  plaintiff  being  a  passenger  thereon.  The  defendant  demurs 
upon  the  ground  that  the  complaint  fails  to  allege  facts  sufficient  to 
constitute  a  cause  of  action,  and  upon  the  trial  of  the  demurrer  assigns 
as  ground  therefor  the  fact  that  the  complaint  fails  to  allege  that  the 
plaintiff  has  received  leave  of  the  court  to  bring  this  action  against  the 
defendant  as  receiver.  The  contention  of  the  defendant's  counsel  in 
support  of  the  demurrer  is  that  such  allegation  is  essential  to  establish 
the  jurisdiction  of  the  court — in  other  words,  to  constitute  the  right 
or  cause  of  action;  while  the  contention  of  the  plaintiff's  counsel  in 
opposition  to  the  demurrer  is  that  the  want  of  such  allegation,  and, 
indeed,  the  want  of  such  leave  granted,  does  not  affect  the  jurisdiction 
of  the  court,  but  merely  presents  a  situation  where  the  plaintiff  can 
be  held  in  contempt,  and,  upon  motion,  his  action  dismissed. 

Prior  to  the  argument  herein  I  had  supposed  that  it  was  well  settled 
that  in  such  an  action  the  complaint  must  allege  that  leave  of  the  court 
to  bring  it  had  been  obtained,  and  that  the -absence  of  such  allegation 
made  the  complaint  demurrable  for  insufficiency  of  facts  alleged.  Up- 
on examination,  however,  of  the  authorities  submitted  by  the  learned 
counsel,  I  find  that  the  matter  is  not  altogether  clear,  at  least  upon  the 
decisions,  however  it  may  be  by  the  text-books.  The  following  appears 
to  be  the  situation  presented  by  the  decisions : 

In  1881  the  Supreme  Court  of  the  United  States,  in  the  case  of  Bar- 
ton V.  Barbour,  Receiver,  }04  U.  S.  126,  26  L.  Ed.  672,  held  that  in 
an  action,  brought  by  a  passenger  traveling  on  the  railroad  managed 
by  the  defendant  receiver,  to  recover  damages  for  personal  injuries 
caused  by  negligence  of  the  defendant,  the  trial  court  had  no  jurisdic- 
tion to  entertain  such  a  suit,  where  leave  to  bring  it  had  not  been 
granted  by  the  appropriate  court.  Following  this  decision  Congress 
in  1887  and  1888  passed  an  act  which  provided  that  any  receiver  "ap- 
pointed by  any  court  of  the  United  States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in  carrying  on  the  business  connected 
with  such  property,  without  the'  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed."  This  act,  of  course,  has 
no  application  to  the  case  here  at  bar,  because  the  defendant  was  ap- 
pointed by  the  state  court.  Thereafter,  in  1902,  in  the  case  of  Clukies 
V.  Bannard,  as  Receiver,  etc.,  et  al.,  74  App.  Div.  38,  76  N.  Y.  Supp. 
826,  the  Appellate  Division  of  this  (the  Second)  department  held  that 
in  an  action  brought  against  a  receiver  appointed  by  a  federal  court, 
not  relating  to  any  "act  or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with  such  property,"  it  was  still  necessary  for  the  com- 
plaint to  allege  that  leave  to  bring  the  action  had  been  obtained,  and 
that  the  absence  from  the  complaint  of  such  an  allegation  constituted 
"a  failure  to  state  facts  sufficient  to  constitute  a  cause  of  action." 
That  court,  therefore,  in  that  case,  affirmed  an  interlocutory  judgment, 
which  had  been  entered,  sustaining  a  demurrer  taken  to  a  complaint 
upon  such  ground  after  trial  at  Special  Term.  The  closing  paragraph 
of  the  opinion  of  the  Appellate  Division  in  that  case  asserts  that  such 
disposition  of  the  demurrer  was  in  accordance  with  "all  of  the  au- 
thorities to  which  our  attention  is  called."    It  seems,  therefore,  that 


Digitized  by 


Google 


624  115  NBW  YORK  SUPPLEMENT.  (Sup.  Ct 

this  decision  of  our  Appellate  Division  should  be  regarded  as  assert- 
ing clearly  the  doctrine  that,  where  the  case  does  not  fall  within  the 
precise  terms  of  such  a  statute,  the  complaint  must  allege  leave  to  sue, 
or  it  will  be  demurrable  for  failure  to  state  sufficient  facts. 

On  the  other  hand,  in  1894,  in  the  case  of  Hirshfeld  v.  Kalischer, 
81  Hun,  606,  30  N.'  Y.  Supp.  1027,  the  General  Term  in  the  First 
Department  in  its  opinion  held  that  the  want  of  such  an  allegation  did 
not  make  the  complaint  demurrable,  but  that  the  remedy  for  failure 
to  obtain  such  leave  prior  to  bringing  such  action  is  either  a  stay  of 
proceedings  upon  the  part  of  the  plaintiff,  or  a  proceeding  to  punish 
him  for  contempt  of  court,  or  both.  It  is  to  be  observed,  however, 
that  this  statement  was  merely  a  dictum,  because  the  appeal  was  de- 
cided upon  other  grounds,  which  were  held  to  be  sufficient  to  sustain 
the  defendant's  demurrer  to  the  complaint,  and  therefore  to  require 
the  interlocutory  judgment  entered  below  to  that  effect  to  be  affirmed. 
In  the  case  of  Pruyn  v.  McCreary,  as  Receiver,  etc.,  et  al.,  106  App. 
Div.  302,  93  N.  Y.  Supp.  995,  the  Appellate  Division  in  the  Third 
Department,  in  May,  1905,  held  that  the  failure  of  the  complaint  to 
allege  that  leave  to  bring  the  action  had  been  obtained  did  not  make 
the  complaint  demurrable,  but  that  the  matter  of  suing  without  such 
leave  was  purely  a  question  of  contempt  of  court.  The  opinion  in  the 
Pruyn  Case  does  not  cite  the  Clukies  Case,  supra.  In  neither  of  the 
cases  had  the  receiver  been  appointed  by  the  court  in  which  the  action 
was  brought,  viz.,  the  Supreme  Court  of  this  state.  The  opinion  in 
the  Pruyn  Case  cited  as  authority  for  its  conclusion  above  stated  the 
Hirshfeld  Case,  above  recited,  and  the  cases  of  Chautauqua  County 
Bank  v.  Risley,  19  N.  Y.  369,  76  Am.  Dec.  347.  and  Hackley  v.  Draper, 
4  Thomp.  &  C.  614,  affirmed  60  N.  Y.  88.  Upon  this  point  the  opinion 
.of  the  Court  of  Appeals  in  the  Chautauqua  County  Bank  Case  said: 

"It  may  be  that  the  creditor  should  ask  leave  of  the  court  of  chancery  before 
he  proceeds  to  sell,  or  that  the  purchaser  acquiring  the  title  shonld  make  a 
like  application  before  he  brings  his  ejectment  [meaning  against  the  receiver]. 
If.  however,  he  fails  to  do  so,  the  question  is  merely  whether  the  court  will 
consider  him  in  contempt  and  punish  him  accordingly."    19  N,  T.  376»  377. 

In  the  Hackley  Case,  supra,  while  several  other  questions  were  in- 
volved, it  appears  that  the  precise  objection  here  being  considered  was 
raised  by  the  demurrer  or  motion  for  nonsuit,  and  tiiat  it  was  there 
held  that  such  objection  did  not  go  to  the  maintenance  of  the  action — 
in  other  words,  in  substance  that  a  complaint  would  not  be  demur- 
rable for  want  of  the  allegation  of  such  leave.  See  4  Thomp.  &  C. 
614,  at  pages  617  and  631.  In  the  Court  of  Appeals  the  judgment 
below  was  affirmed.  I  do  not  read  the  opinion  of  that  court  as  ex- 
pressly considering  this  particular  question;  but  it  would  seem  that 
the  affirmance  could  not  have  been  had  without  the  position  of  the 
General  Term  and  the  Special  Term  upon  this  question  being  sus- 
tained, which  undoubtedly,  without  any  special  satement,  is  to  be  pre- 
sumed from  the  fact  of  general  affirmance.  Neither  the  Hirshfeld, 
Chautauqua  County  Bank,  nor  Hackley  Case,  supra,  is  referred  to  in 
the  opinion  of  the  Appellate  Division  in  the  Clukies  Case,  although  the 
decision  in  each  of  those  cases  was,  of  course,  prior  to  that  in  the 
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Clukies  Case.  I  do  not  perceive  any  theory  upon  which  the  decision 
in  the  Clukies  Case,  supra,  and  that  in  the  Pruyn  Case,  supra,  can  be 
reconciled.  Ordinarily  it  would  be  clearly  the  duty  of  a  justice  at  Spe- 
cial Term  to  follow  the  decision  of  the  Appellate  Division  in  his  own 
de*partment,  rather  than  that  of  one  of  the  Appellate  Divisions  in  one 
of  the  other  departments;  and  I  should  unhesitatingly  do  so  in  this 
case,  except  for  the  fact  that  the  decision  of  the  Appellate  Division  in 
the  Third  Department  in  the  Pruyn  Case,  supra,  appears  to  be  sup- 
ported by  the  two  decisions  of  the  Court  of  Appeals  cited  herein,  and 
hereinbefore  reviewed,  neither  of  which  appears  to  have  been  brought 
to  the  attention  of  the  Appellate  Division  in  this  department  in  the 
Clukies  Case. 

It  is  further  contended  by  the  plaintiff's  counsel  in  opposition  to  the 
demurrer  that  this  action,  being  in  tort,  and  not  upon  contract,  should 
be  regarded  as  being  against  the  receiver  in  his  individual  capacity, 
and  that,  therefore,  leave  of  the  court  to  bring  the  action  is  not  neces- 
sary. The  sufficient  answer  to  this  contention  seems  to  me  to  be  that 
the  action  by  its  very  title  appears  to  be  brought  against  the  defend- 
ant, not  individually,  but  as  receiver,  doubtless  with  the  express  pur- 
pose of  reaching  the  funds  which  he  holds,  or  may  hold,  in  his  ca- 
pacity as  receiver,  arising  from  his  earnings  while  conducting  the  rail- 
road in  such  capacity.  It  may  be  added  that  in  this  respect  this  action 
is  precisely  like  the  action  in  flie  Barton  Case,  supra. 

Therefore  I  conclude  that  the  demurrer  should  be  overruled,  with 
leave  to  the  defendant  to  withdraw  the  same  and  answer,  within  20 
days,  upon  payment  of  $10  costs. 


J.  L.  WHITE  FURNACE  CO.  v.  O.  W.  MILLEE  TRANSFER  CO. 
(Snpreme  Court,  Appellate  Division,  Fourth  Department    March  10,  1909.) 

L  COBPOBATIONS  (§  648*)  —  FOBEIQN   COBPOBATIONS  —  CaBBTIN-Q   ON   BUSINESS 

WITHIN  State. 

General  Corporation  Law  (Laws  1892,  p.  1805,  c.  687)  §  15,  requiring 
foreign  corporations  doing  business  in  the  state  to  obtain  a  certificate,  does 
not  apply  to  a  foreign  corporation  which  has  no  office  in  the  state,  and 
does  no  business  therein  other  than  that  of  furnishing  and  installing  fur- 
naces and  doing  the  work  under  contracts. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Dec  Dig.  §  648.*] 

Z  CoNTBACTS  (§  324*)— CoNSTBUonoN— Remedies  fob  Bbeach. 

Where  a  contract  provides  a  Eq;>ecial  remedy  in  case  of  breach  by  one  of 
the  parties,  such  remedy  is  not  exclusive  unless  It  is  apparent  that  such 
was  the  intention  of  the  contracting  parties. 
[Ed.  Note. — ^For.  other  cases,  see  Contracts,  Dec.  Dig.  (  324.*] 
8.  IfECHANics'  Liens  (§  254*)--Constbuction  of  Contbact  —  Remedies  fob 

BBSAGOa. 

Plaintiff  contracted  with  defendant  to  install  two  furnaces  in  defend- 
ant's stables,  defendant  to  furnish  proper  foundations.  Plaintiff  guar- 
anteed that  the  furnaces  would  generate  steam  to  the  full  capacity  of 
defendant's  boilers,  and  that,  after  30  days  after  the  furnaces  were  in- 
stalled, if  such  guaranty  was  not  complied  with,  defendant  "will  remove 
material  holding  the  same  subject  to  our  order  and  no  payment  shall  be 
made."    Held,  in  view  of  the  positive  guaranty  of  plaintiff,  the  large  ez- 

*For  otlier  cases  see  same  topic  ft  |  mvmbbb  in  Deo.  A  Am.  Digs.  1907  to  date.  A  Rop'r  Indezos 
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peudlture  to  be  made  by  defendant  before  the  furnaces  could  be  tested, 
the  loss  to  defendant  in  taking  them  out,  the  payment  by  defendant  of 
a  part  of  the  price,  and  his  continuing  to  use  the  furnaces  after  th^  had 
failed  to  fulfill  the  guaranty,  that  defendant's  remedy  for  breach  of  the 
guaranty  was  not  limited  to  the  one  set  out  in  the  contract,  but  thai  it 
could  counterclaim  for  damages  in  an  action  to  foreclose  a  mechanic*8 
lien  for  the  balance  due  on  the  price  of  the  furnaces. 
[Ed.  Note.— For  other  cases,  see  Mechanics*  liens,  Dec.  Dig.  i  25i.*l 

4.  Sales  (§  425*)— Modifioation  or  Coivtbact— Remedy  or  Pttbchaseb. 

Plaintiff  contracted  with  defendant  to  furnish  two  furnaces  in  defend- 
ant's stables,  defendant  to  furnish  proper  foundations  for  them.  Plaintiff 
guaranteed  that  the  furnaces  would  generate  steam  to  the  full  capacity  of 
defendant's  boilers,  and  that,  after  30  days  after  the  furnaces  were  in- 
stalled. If  it  was  found  that  such  guaranty  was  not  complied  with,  defend- 
ant "will  remove  material  holding  the  same  subject  to  our  order  and  no 
payment  shall  be  made."  Held  that,  if  it  was  the  intention  of  the  parties 
to  restrict  the  remedy  of  defendant  for  breach  of  the  warranty  to  the  one 
prescribed  by  the  contract,  the  contract  was  modified  in  that  respect  by 
the  payment  of  a  part  of  the  price  by  defendant  on  the  assurance  that 
the  furnaces  would  do  the  worlc  after  their  apparent  failure  so  to  do,  and 
the  request  by  plaintiff  to  leave  the  furnaces  after  t^elr  failure  to  fulfill 
the  warranty  and  a  further  test  of  the  furnaces,  and  defendant  might 
counterclaim  for  damages  in  proceedings  by  plaintiff  to  foreclose  a  me- 
chanic's lien  for  the  balance  due  on  the  contract. 
[Ed.  Note. — ^For  other  cases,  see  Sales,  Deo.  Dig.  §  42.">.»] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  J.  L.  White  Furnace  Company  against  the  C.  W. 
Miller  Transfer  Company.  From  a  judgment  of  the  Supreme  Court 
in  favor  of  plaintiff  (59  Misc.  Rep.  66,  109  N.  Y.  Supp.  796),  defend- 
ant appeals.    Reversed. 

The  plaintiff  Is  a  foreign  con^oration,  having  its  principal  place  of  business 
at  Milwaul£ee,  Wis.  The  defendant  is  a  domestic  corporation,  having  its  place 
of  business  in  the  city  of  Buffalo.  The  action  is  brought  to  foreclose  a  me- 
chanics' lien  for  the  balance  due  upon  a  contract  for  furnishing  and  installing 
two  furnaces  In  the  defendant's  stables  for  firing  the  boilers  upon  the  prem- 
ises. The  furnaces  were  constructed  by  the  plaintiff  under  a  vnrltten  contract 
made  between  the  parties.  The  contract  provided  that  the  defendant  should 
furnish  proper  foundations  for  the  furnaces,  and  that  the  plaintiff  should  fur- 
nish the  furnaces,  construct  the  ovens  therefor,  and  Install  the  same  as  set 
forth  in  the  contract  The  furnaces  are  described  in  the  testimony  as  a  ''dutch 
oven,"  and  located  in  front  of  the  boilers.  The  defendant  made  the  founda- 
tions and  the  plaintiff  installed  the  furnaces,  as  the  contract  required,  but  the 
furnaces  did  not  meet  the  requirements  of  the  contract,  and  the  defendant 
seeks  to  recover  by  way  of  a  counterclaim  the  damages  it  has  sustained.  The 
contract  contains  the  following  provision:  "We  [referring  to  the  plaintiffl 
guarantee  that  these  furnaces  will  generate  steam  to  the  full  capacity  of  your 
boilers,  using  a  mixture  of  your  stable  manure  and  coal  as  fuel,  and  that  no 
offensive  odors  will  escape  from  the  stack  during  operation,  and  comply  with 
the  health  ordinances.  If  at  the  expiration  of  thirty  days  after  the  furnaces 
have  been  installed  it  is  found  that  the  above  guarantees  are  not  complied 
with,  you  will  remove  material  holding  same  subject  to  our  order  and  no  pay  • 
ment  shall  be  made.*'  The  trial  court  held  that  the  only  remedy  the  defend- 
ant has  for  the  breach  of  warranty  in  the  failure  of  the  furnaces  to  meet  the 
requirements  of  the  contract  is  to  remove  the  material  and  hold  it  subject  to 
the  order  of  the  plaintiff,  and  directed  a  Judgment  In  favor  of  the  plaintiff  for 
the  balance  of  the  purchase  price.  From  the  Judgment  entered  upon  that  de- 
cision, this  appeal  is  taken. 


*For  other  cases  see  same  topic  ft  6  numbbr  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 
James  McCormick  Mitchell,  for  appellant 
Thomas  R.  Stone,  for  respondent. 

KRUSE,  J.  The  defendant  challenges  the  right  of  the  plaintiff  to 
prosecute  this  action  because  the  plaintiff  is  a  foreign  stock  corpora- 
tion other  than  a  monied  corporation,  and  had  no  certificate  as  pro- 
vided by  section  15  of  the  general  corporation  law  (Laws  1892,  p. 
1805,  c.  687),  authorizing  it  to  do  business  in  this  state,  but  we  think 
the  plaintiff  was  not  doing  business  in  this  state  within  the  meaning 
of  that  section.  The  contract  was  in  the  form  of  a  written  proposi- 
tion, submitted  by  the  president  of  the  plaintiff,  at  Buffalo,  in  this 
state,  to  the  president  of  the  defendant,  and  accepted  by  the  latter,  in 
writing,  and  approved  by  the  secretary  of  the  plaintiff  in  the  city  of 
Milwaukee,  in  the  state  of  Wisconsin,  as  was  usual  by  the  plaintiff. 
So  far  as  the  evidence  discloses,  the  plaintiff  had  no  office  and  did  no 
business  in  this  state  other  than  that  of  furnishing  and  installing  the 
furnaces  and  doing  the  work  under  ttie  contract.  We  think  the  plain- 
tiff was  not  doing  business  in  this  state  within  the  contemplation  of 
the  section  referred  to.  Ozark  Coooerage  Company  v.  Quaker  City 
Cooperage  Company,  112  App.  Div.  62,  98  N.  Y.  Supp.  113 ;  Union 
Trust  Company  v.  Sickels,  125  App.  Div.  105,  109  N.  Y.  Supp.  262 ; 
Penn  Collieries  Company  v,  McKeever,  183  N.  Y.  98,  76  N.  E.  935, 
2  L.  R.  A.  (N.  S.)  127. 

The  other  question  raised  by  the  defendant  is  more  serious.  If 
the  defendant's  only  remedy  for  the  breach  of  warranty  is  to  remove 
the  material  and  hold  it  subject  to  the  order  of  the  plaintiff,  mani- 
festly the  defendant  cannot  recover  upon  its  counterclaim,  since  it 
has  not  availed  itself  of  the  provision  by  removing  the  material  as  is 
therein  provided.  It  is  undoubtedly  true,  as  contended  by  the  plaintiff 
and  held  by  the  trial  court,  that  it  was  entirely  competent  for  the 
parties  to  contract  for  the  specific  remedy  of  removing  the  furnaces 
and  material,  for  a  failure  of  the  furnaces  to  meet  the  requirements 
of  the  contract,  and  even  make  the  remedy  exclusive.  But  such  a 
special  remedy  is  not  exclusive  unless  it  is  apparent  that  such  was 
the  intention  of  the  contracting  parties.  In  order  to  determine  the 
intention  of  the  parties  in  that  regard,  it  may  be  well  now  to  refer 
to  another  provision  of  the  contract  and  the  surrounding  circumstances. 
The  contract  required  the  defendant  to  build  the  foundations  for  the 
furnaces.  This  and  the  other  changes  which  the  defendant  would 
have  to  make  to  use  the  furnaces  in  connection  with  the  boilers  would 
require  the  expenditure  of  a  considerable  amount,  and  taking  out  and 
removing  the  furnaces  in  case  they  were  not  successful  and  up  to  the 
requirements  of  the  contract  would  require  a  further  expenditure. 
The  contract  was  made  in  October,  1906.  The  work  was  done  in  No- 
vember and  December,  1906,  being  completed  on  or  about  December 
21st  The  contract  price  was  $1,500.  Five  hundred  dollars  was  paid 
thereon  at  the  plaintiff's  request  on  that  day,  which  was  before  the 
furnaces  had  been  operated.  On  January  28,  1907,  the  defendant 
made  a  further  payment  of  $100  at  the  plaintiff's  request.     On  Jan- 
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uary  30,  1907,  the  board  of  health  of  the  city  warned  the  defendant 
of  the  offensive  odors  being  emitted  by  the  burning  of  the  manure. 
Various  interviews  occurred  between  the  presidents  of  the  respective 
companies,  a  demand  being  made  on  behalf  of  the  plaintiff  for  the 
balance  of  the  contract  price,  and  a  refusal  upon  the  part  of  the  de- 
fendant to  pay  the  same,  upon  the  ground  that  the  furnaces  were  not 
up  to  the  requirements  of  the  contract.  There  is  a  dispute  in  the  evi- 
dence as  to  just  what  was  said  about  taking  out  the  furnaces.  It  is, 
however,  a  conceded  fact  that  the  furnaces  were  not  taken  out.  It  ap- 
pears that,  even  before  the  $100  was  paid,  the  furnaces  had  been  op- 
erated, and  that  odor  from  the  burning  manure  was  detected,  but,  as 
the  defendant's  president  testified,  he  was  assured  by  the  plaintiffs 
representative  that  it  would  be  better,  and  he  was  assured  that  the 
furnaces  would  meet  the  requirements  of  the  contract,  and  requested 
that  the  furnaces  be  left  there  for  a  while.  On  March  21,  1907,  notice 
of  lien  was  filed.  The  action  was  commenced  April  18,  1907.  After 
the  action  had  been  commenced,  and  between  June  7  and  July  14, 
1907,  an  agreement  was  made  between  the  parties  that  the  furnaces 
should.be  further  tested ;  the  claim  being  made  on  behalf  of  the  plain- 
tiff that  the  defendant's  workmen  engaged  in  firing  the  furnaces  did 
not  properly  do  that  work.  Thereupon  a  further  test  was  made  by 
a  person  who  was  satisfactory  to  the  defendant,  with  the  same  result 
as  before.  Offensive  odors  were  still  emitted  from  the  stack,  caused 
by  the  burning  of  the  manure.  In  short,  the  trial  judge  finds  that  at 
no  time  did  these  furnaces  bum  all  the  manure,  or  bum  it  without 
emitting  offensive  odors  from  the  stack. 

We  deem  it  unnecessary  to  enter  into  an  extended  argument  upon 
the  facts  or  an  analysis  of  the  various  cases  cited  by  counsel  for  the 
respective  parties.  In  view  of  the  positive  guaranty  of  the  plaintiff, 
the  large  expenditure  to  be  made  by  the  defendant  before  the  test  could 
be  made  to  determine  the  efficiency  of  the  furnaces,  the  loss  to  the  de- 
fendant in  taking  them  out,  and  the  conduct  of  the  parties  after  mak- 
ing the  contract,  we  think  it  should  not  be  held  that  it  was  the  in- 
tention of  the  parties  that  the  only  remedy  which  the  defendant  should 
have  for  the  failure  of  the  furnaces  to  meet  the  requirements  of  the 
contract  was  to  take  them  out  and  hold  them  subject  to  the  order  of 
the  plaintiff.  But,  even  if  such  was  the  intention  when  the  contract 
was  entered  into,  the  payment  of  a  part  of  the  purchase  price  by  the 
defendant  upon  the  assurance  that  the  furnaces  would  do  the  work 
as  required  by  the  contract,  and  the  request  by  the  plaintiff  to  leave 
the  furnaces  after  they  had  been  tested  and  found  wanting,  and  the 
other  circumstances  in  the  case,  to  which  I  have  alluded,  modified  the 
contract  in  that  regard,  and  the  plaintiff  waived  the  right  to  require 
the  defendant  to  remove  the  furnaces,  and  rely  solely  upon  that  remedy 
for  the  nonfulfillment  of  the  contract  upon  the  part  of  the  plaintiff. 
In  either  view  the  conclusion  follows  that  the  defendant  is  not  lim- 
ited in  its  remedy,  as  is  contended  by  the  plaintiff,  but  may  recover 
such  damages  as  it  has  sustained  from  the  failure  of  the  plaintiff  to 
furnish  and  install  furnaces  to  meet  the  requirements  of  the  contract. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 
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MILLS  y.  SPARROW  et  al. 
(Snpreme  Gonrt,  Appellate  Division,  Second  Department    March  19, 1909.) 

1.  Venus  ((  52*)  — Change  of  Venue  ob  Plaob  of  Tbial— Oontenienob  of 

Witnesses. 

The  place  of  trial  of  an  action  will  not  be  changed  from  a  rnral  county 
to  either  the  county  of  New  York  or  the  county  of  Eings  mer^y  to  sub- 
serve the  convenience  of  witnesses, 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  U  76,  77;  Dec  Dig. 
«62.*1 

2.  Venue  (§  52*)— Change  of  Venue  ob  Place  of  Tbiait-Obounds— Ends  of 

Justice— Convenience  of  Witnesses. 

Under  the  provision  of  Code  Civ.  Proc.  (  987,  requiring  that  the  ^ds  of 
justice  must  be  promoted,  as  well  as  the  convenience  of  witnesses,  in  or- 
der to  Justify  a  change  of  the  place  of  trial,  the  ends  of  justice  are  best 
subserved  in  that  venue  where  a  speedy  trial  can  be  had. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent  Dig.  S(  76,  77;  Dec  Dig. 
J52.*] 

8.  Venue  (}  68*)— Change  of  Venue  ob  Place  of  Tbial  —  Convenience  of 
Witnesses— Affidavit  on  Motion  fob  Change. 

On  motion  by  defendants  to  change  the  place  of  trial  from  O.  county  to 
N.  county,  on  the  ground  of  convenience  of  witnesses,  that  plaintiff  in  his 
affidavit  in  oi^>osition  to  the  motion,  stating  that  he  had  a  number  of  wit- 
nesses in  O.  county,  failed  to  give  the  names,  addresses,  and  occupatioDS 
of  the  witnesses,  or  to  state  that  the  testimony  of  the  witnesses  was  ma- 
terial, was  not  a  defect,  where  the  convenience  of  the  witnesses  was  not 
controlling. 

[Ed.  Note.— For  other  eases,  see  Venue,  Dec  Dig.  {  68.*! 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Frank  E.  Mills  against  John  I.  Sparrow  and  another, 
trading  as  Sparrow  &  Smith.  From  an  order  denying  defendants' 
motion  to  change  the  place  of  trial  from  the  county  of  Orange  to  the 
county  of  New  York,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

S.  Marshall  Kronheimer,  for  appellants. 
Wilton  Bennet,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  based  upon  an  alleged  breach 
of  contract  of  hiring,  but  the  pleadings  are  not  among  the  papers  on 
appeal.  The  plaintiff  is  a  resident  of  Orange  county,  and  the  defend- 
ant of  New  York  county.  The  contract  was  made  in  the  latter  coun- 
ty. The  action  is  brought  in  Orange  county,  and  the  appeal  is  from 
an  order  denying  the  defendants'  motion  to  change  the  place  of  trial 
to  the  county  of  New  York  on  the  ground  of  convenience  of  wit- 
nesses. 

In  denying  the  motion  the  learned  justice  at  Special  Term  followed 
the  practice  settled  in  this  department  for  more  than  a  century.  The 
rule  was  recently  reiterated  in  Quinn  v.  Brooklyn  Heights  R.  R.  Co., 
^-i^^"^^^^^— ^^^^  ■  ■         ■      I  111       I 

*F»r  oUmt  omm  ■••  Mm*  topie  ft  I  nvmbbb  In  Deo.  A  Am.  Digi.  1907  to  date,  A  R«p'r  Indextt 
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88  App.  Div.  57,  81  N.  Y.  Supp.  738,  and  is  as  stated  in  the  headnote, 
that: 

"The  place  of  trial  of  an  action  will  not  be  changed  from  a  rural  county 
to  either  the  county  of  New  Tork  or  the  county  of  Kings  merely  to  subserve 
the  convenience  of  witnesses." 

In  that  case  the  cause  of  action  arose  in  Kings  county,  to  which 
county  the  venue  was  sought  to  be  changed;  but  that  fact  was  not 
regarded  as  of  sufficient  weight  to  overcome  the  long  established 
practice.  In  order  to  justify  a  change  of  the  place  of  trial,  Code 
Civ.  Proc.  §  987,  requires  that  the  ends  of  justice  will  be  promoted, 
as  well  as  the  convenience  of  witnesses,  and  it  has  always  been  held 
in  this  department  that  the  ends  of  justice  are  best  subserved  in  that 
venue  where  a  speedy  trial  can  be  had. 

The  plaintiff  alleged,  in  his  affidavit  read  on  the  motion,  that  he 
had  a  number  of  witnesses  residing  in  the  county  of  Orange ;  but  the 
appellants  claim  that  that  fact  could  not  be  regarded,  inasmuch  as  the 
names,  addresses,  and  occupations  are  not  given,  nor  is  it  stated  that 
plaintiff  is  advised  by  counsel  that  the  testimony  of  such  witnesses 
is  material  and  necessary.  The  omission  does  not  constitute  a  defect, 
if  the  alleged  convenience  of  witnesses  is  not  to  control.  As  was  said 
by  the  former  General  Term  in  this  department  in  Tuthill  v.  Long 
Island  R.  R.  Co.,  75  Hun,  556,  557,  26  N.  Y.  Supp.  1029,  1030 : 

"A  cause  upon  the  calendar  of  a  country  circuit  can  always  be  set  down  for 
trial  for  a  day  when  it  will  be  reached  and  tried.  In  that  way  the  convenience 
of  witnesses  is  best  suoserved,  even  though  they  all  reside  in  the  city  in  which 
the  trial  is  sought  to  be  had.*' 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


WRIGHT  V.  UNITED  TRACTION  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  10,  1909.) 

1.  Street  Railroads  (§  110*)— Injuries— Pleading. 

Where  a  complaint  alleged  that  while  plaintiff  was  carefully  driving, 
and  necessarily  upon  def endapt's  track,  its  car,  propelled  with  great  force, 
struck  his  wagon,  and  chat  his  injuries  were  due  only  to  the  negligence 
of  defendant,  and  without  any  negligence  on  his  part,  it  was  error  to  dls- 
Yniss  the  complaint. 

[Ed.  Note. — ^Por  other  cases,  see  Street  Railroads,  Cent.  Dig.  §  224 ;  Dec. 
Dig.  §  llO.*] 

2.  Pleading  (§  34*)— Sufficiency. 

A  complaint  is  to  be  liberally  construed  in  favor  of  the  pleader,  nils 
is  especially  true  where  its  sufficiency  is  attacked  for  the  first  time  upon 
the  trial,  and  after  a  former  trial  upon  the  merits  without  objection  to 
its  sufficiency. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig,  |  66;  Dec.  Dig.  S 
84.*] 

Appeal  from  Trial  Term,  Renssekier  County. 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Minor  Wright  against  the  United  Traction  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed 

Argiied  before  SMITH,  P.  J.,  and  CHESTER,  KELUXIG,  COCH- 
RANE, and  SEWELL,  JJ. 

Albert  B.  Wolf  (John  W.  Roddy,  of  counsel),  for  appellant. 

John  E.  McLean  (P.  C.  Dugan,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  Upon  the  first  trial  the  sufficiency  of  the 
complaint  was  not  questioned.  Upon  the  second  trial,  after  the  jury 
was  impaneled,  the  complaint  was  dismissed,  upon  the  defendant's  mo- 
tion, upon  the  ground  that  it  did  not  show  any  negligence  upon  the 
part  of  the  defendant.  In  substance  it  alleged,  on  that  subject,  that 
while  the  plaintiff  was  carefully  driving  and  turning  his  horse  and 
wagon  in  a  narrow  street,  he  was  necessarily  upon  the  defendant's 
track,  and  its  car,  propelled  with  great  force  and  violence,  struck  the 
hind  wheel  of  his  wagon  and  threw  him  out,  and  that  his  injuries  were 
due  solely  and  only  to  the  carelessness  and  negligence  of  the  defend- 
ant in  permitting  its  car  to  run  into  and  strike  his  wagon  with  great 
force  and  violence,  and  without  any  carelessness  or  negligence  or 
lack  of  attention  on  his  part  in  driving  said  horse  and  wagon. 

A  complaint  is  to  be  liberally  construed  in  favor  of  the  pleader. 
Ellsworth  V.  Agriculture  Society,  99  App.  Div.  119,  91  N.  Y.  Supp. 
1040.  This  is  especially  true  where  its  sufficiency  is  attacked  for  the 
first  time  upon  the  trial,  and  after  a  former  trial  upon  the  merits  with- 
out objection  to  its  sufficiency.  In  this  complaint  we  have  not  only 
the  general  allegation  that  the  defendant  was  negligent  and  careless, 
and  the  plaintiff  free  from  negligence,  but  it  appears  that  the  car  was 
propelled  with  great  force  and  violence,  striking  the  hind  wheel  of 
the  plaintiff's  wagon  while  he  was  necessarily  upon  the  track,  and 
such  allegations  tend  to  give  color  and  emphasis  to  the  charge  of  neg- 
ligence upon  the  part  of  the  defendant.  In  fact,  it  is  fairly  inferable 
from  the  statements,  if  we  concede  the  plaintiff  was  carefully  driving 
and  was  free  from  all  negligence,  that  the  defendant's  negligence  must 
have  caused  the  injury. 

It  was  error  to  dismiss  the  complaint,  and  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


FRANKEL  v.  UNIIED  STATES  CASUAMT  CO. 
(Supreme  Court,  Appellate  Term.    March  17,  1909.) 

Insubanob  (§  2(54*)— WABRANTIE8— Breach. 

Where  the  blanks  upon  the  back  of  a  policy  for  warranties  were  neither 
signed  by  thie  applicant,  nor  even  filled  out,  the  policy  cannot  be  avoided 
for  breach  of  warranty. 

[Ed.  Note. — ^For  other  cases;  see  Insurance,  Dec.  Dig.  §  264.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

*For  other  cases  see  same  topic  it  }  i^umbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indpzea 
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Action  by  Justus  Frankel  against  the  United  States  Casualty  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TONJJ. 

Carl  Schurz  Petrasch,  for  appellant. 

Olcott,  Gruber,  Bonynge  &  McManus,  for  respondent. 

MacLEAN,  J.  Inasmuch  as  the  blanks  upon  the  back  of  the  poli- 
cy for  warranties  were  neither  signed  by  the  applicant  nor  even  fill- 
ed out  by  anybody,  the  policy  cannot  be  voided  for  breach  of  war- 
ranty, nor  this  judgment  reversed  therefor,  although  the  plaintiff 
respondent  truly,  but  surely  by  inadvertence,  in  his  brief  premises 
the  assured  had  warranted  that  he  carried  no  other  accident  insur- 
ance and  had  made  no  other  application  for  other  insurance. 

The  judgment  should  be  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  concurs.  DAYTON,  J.,  concurs  in 
result. 


CARY  MFG.  CO.  v.  MALONB. 
(Supreme  Court,  Appellate  DlYlslon,  Second  Department    March  12,  1909.) 

Replevin  (|  96*)— Vebdict. 

Where,  in  replevin,  defendant  claimed  only  a  special  interest  in  the 
property,  a  general  verdict  for  defendant,  which  ii;nored  an  instruction 
that  the  Jury  must  fix  the  value  of  the  property,  as  required  by  Code 
Civ.  Proc.  §  1726,  was  irregular,  and  the  refusal  of  plaintiffs  motion  for  a 
new  trial  was  error. 

[Ed.  Note. — ^For  other  cases,  see  Replevin,  Cent  Dig.  {  877 ;  Dec  Dig. 
J96.*] 

Miller,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Gary  Manufacturing  Company  against  Bernard  J. 
Malone.  From  a  judgment  for  defendant,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial,  it  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

A.  G.  N.  Vermilya,  for  appellant. 

S.  Clinton  Crane,  for  respondent, 

RICH,  J.  This  appeal  is  from  a  judgment  in  favor  of  the  de- 
fendant in  a  replevin  action.  The  property  which  was  the  subject 
of  the  action  consisted  of  a  quantity  of  wire  and  various  tools  and 
machinery  used  in  rolling  iron.  The  title  to  this  property  was  in  dis- 
pute, and  the  question  of  the  ownership  and  right  to  the  possession 
of  the  various  articles  was  litigated  upon  the  trial.  Defendant  claim- 
ed a  special  interest  in  the  machinery,  and  after  a  careful  review  of 
the  evidence  I  am  inclined  to  the  view  that,  if  he  had  any  legal  claim 
to  the  property,  it  was  confined  to  this  interest,  though  the  claims 

*For  oUier  oases  see  same  topic  A  |  kumbbb  in  Dec.  A  Azi.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  parties  were  of  such  a  nature  as  to  require  the  verdict  of  the 
jury  to  respond  to  the  issues  presented. 

The  learned  justice  presiding  at  the  trial  instructed  the  jury  that 
they  must  fix  the  value  of  the  property  taken,  and  it  was  their  duty 
to  do  this.  Section  1726  of  the  Code  of  Civil  Procedure.  The  in- 
struction was  ignored,  however,  and  a  general  verdict  rendered  in 
favor  of  the  defendant,  upon  which  a  judgment  has  been  entered 
adjudging  that  the  defendant  recover  the  sum  of  $800.28,  with  costs, 
and  that  the  defendant  recover  of  the  plaintiff  the  possession  of 
the  personal  property  described  in  the  complaint.  There  is  no  way 
of  ascertaining  what  the  verdict  represents.  It  should  have  shown 
whether  defendant  was  a  general  or  special  owner,  and,  if  it  was 
intended  as  a  general  verdict  in  favor  of  the  defendant  on  the  ground 
that  he  was  tiie  owner,  it  was  against  the  weight  of  the  evidence 
The  verdict  was  irregular,  and  the  refusal  to  grant  plaintiff's  motior 
for  a  new  trial  was  error. 

The  judgment  and  order  must  therefore  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  final  award  of  costs.  All  concur, 
except  MILLER,  J.,  who  votes  to  reverse  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence. 


PRENDERVILLB  v.  CX)NEY  ISLAND  ft  B.  R.  CX). 

(Supreme  €k)nrt,  Appellate  Division,  Second  Department    March  19,  1900.) 

L  Cabbicbs  (S  282*)— Tbespasbebs  on  Cabs— Dutt  ot  Cokpant. 

A  boy  riding  on  the  running  t)oard  of  an  open  street  car  with  intent  to 
ride  free  was  a  trespasser  to  whom  the  company  was  not  liable  for  In- 
jury on  account  of  the  conductor's  act,  unless  it  was  improper,  unneces- 
sarily dangerous,  and  the  proximate  cause  of  the  Injury,  and  done  to  re- 
move the  boy. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  (282;*  Street  Rail- 
roads, Cent  Dig.  {§  179,  180.] 

2L  Cabbiebs  (I  282*)— Tbespassxbs  on  Cabs— Injubt— LiABiLrrr. 

That  a  trespassing  boy,  riding  on  the  running  board  of  an  open  street 
car,  became  frightened  and  fell  from  the  car  when  the  conductor  came 
towards  him  rapidly  with  both  hands  extended,  shows  no  liability 
against  the  company. 

[Ed.  Note.— BV>r  other  cases,  see  Carriers,  Dec  Dig.  f  282;*  Street  Bail- 
roads,  Cent  Dig.  §§  179,  180.] 

Hirschberg,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  Prenderville,  Jr.,  by  James  PrenderviUe,  his  guard- 
ian ad  litem,  against  the  Coney  Island  &  Brooklyn  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

I.  R.  Oeland  (Owen  N.  Brown,  on  the  brief),  for  appellant. 

S.  D.  Morris,  for  respondent. 

•Tor  vthOT  OMM  ■••  wamo  toDtc  A  |  kjjubwm  in  D«e.  *  Am.  Digs.  1907  to  date,  A  R«p'r  Ind«xM 
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RICH,  J.  The  plaintiff,  a  child  nine  years  of  age  at  the  time  of  the 
accident,  and  two  other  boys,  were  walking  along  the  line  of  de- 
fendant's tracks  between  Brooklyn  and  Coney  Island,  when  an  open 
car  on  defendant's  road  overtook  them  and  stopped  to  take  on  a  pas- 
senger. The  running  board  on  the  left-hand  side  was  not  in  use,  and 
was  folded  up  against  the  side  of  the  car.  Before  the  car  started 
plaintiff,  with  the  intention  of  taking  a  free  ride,  climbed  upon  this 
running  board,  and,  standing  on  its  edge,  held  on  to  a  bar  or  rail  that 
ran  across  the  side  of  the  car.  The  car  started,  and  had  passed  over  a 
distance  testified  to  by  different  witnesses  as  being  from  50  to  200 
feet,  when  the  plaintiff  fell  off  and  received  the  injuries  for  which  he 
has  recovered.  His  version  of  the  accident  is  that  the  conductor  came 
towards  him  very  fast,  between  the  seats  of  the  car,  with  both  hands 
extended  towards  him,  in  consequence  of  which  he  became  frightened 
and  fell.  He  testifies :  That  he  first  saw  the  conductor  when  he  was 
coming  towards  him  three  to  four  feet  away,  when  he  fell  off;  that 
the  conductor  did  not  say  anything  to  him,  did  not  have  anything  in 
his  hands  to  throw  at  him,  did  not  speak  or  make  any  remarks  to  him, 
and  did  nothing  except  come  towards  him  with  his  hands  extended  in 
front  of  him  at  a  little  above  right  angles  from  his  body.  In  this  ver- 
sion he  is  corroborated  to  a  greater  or  lesser  extent  by  his  two  com- 
panions, although  one  of  them  testifies  twice  that  he  did  not  see  the 
conductor  before  the  plaintiff  fell  off.  This  was  the  testimony  as  to 
the  manner  in  which  the  accident  occurred,  given  in  behalf  of  the 
plaintiff.  Counsel  for  the  defendant  moved  to  dismiss  the  complaint 
upon  the  grounds  that  there  was  no  negligence  shown  on  the  part  of 
the  defendant  and  no  act  of  the  conductor  which  would  justify  plain- 
tiff in  assuming  that  he  was  about  to  be  assaulted,  or  which  justified 
him  in  attempting  to  jump  from  the  car.  The  motion  was  denied  and 
an  exception  taken. 

I  think  this  presents  reversible  error.  The  plaintiff  was  a  tres- 
passer, and  his  right  of  recovery  rests  entirely  upon  the  question  of 
whether  or  not  the  evidence  established  facts  from  which  a  jury  would 
be  warranted  in  finding  that  the  act  of  the  conductor  was  improper, 
unnecessarily  dangerous,  the  proximate  cause  of  the  injury,  and  done 
for  the  purpose  of  removing  the  plaintiff  from  the  car.  Ansteth  v. 
Buffalo  Railway  Co.,  145  N.  Y.  210,  214,  39  N.  E.  708,  45  Am.  St. 
Rep.  607.  In  the  case  of  Rounds  v.  D.,  L.  &  W.  R.  R.  Co.,  64  N.  Y. 
129,  21  Am.  Rep.  597,  cited  by  the  respondent,  the  plaintiff,  who 
was  ordered  off  the  car,  protested  because  of  the  close  proximity  of 
wood  piled  along  the  track,  so  near  to  the  car  as  to  render  an  attempt 
to  get  off  dangerous,  and  was  thereupon  kicked  off  by  a  baggageman. 
In  the  case  of  Clark  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  40  Hun,  605,  the 
plaintiff  was  assaulted  by  having  water  thrown  in  his  face,  in  an 
attempt  to  remove  him  from  the  platform  of  a  caboose  on  which  he 
was  riding,  and  in  the  case  of  Ansteth  v.  Buffalo  Railway  Co.,  supra, 
the  conductor  raised  his  hand  towards  plaintiff  and  halloed  at  him. 

In  the  case,  at  bar,  there  was  no  assault,  no  order  to  get  off  the 
car.  The  conductor  had  not  spoken  to  the  plaintiff,  and,  so  far  as  the 
evidence  disclosed,  had  not  by  act  or  word  indicated  that  he  knew 
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the  plaintiff  was  on  the  car,  or  that  he  had  any  intention  of  putting 
hini  off.  This  was  insufficient  to  justify  a  belief  on  the  part  of  the 
plaintiff  that  he  was  about  to  be  injured,  and  he  does  not  testify  that 
he  had  such  belief.  He  simply  says  he  "got  frightened  and  fell  off." 
Plaintiff's  conduct  was  voluntary  and  intentional.  He  released  his 
hold  upon  the  bar  for  the  purpose  and  with  the  intention  of  jumping 
off  the  car,  and  his  foot  tripped  or  slipped  on  the  running  board  in 
the  effort.  It  was  a  conscious  and  voluntary  act,  and  there  was  no 
evidence  which  would  call  for  the  submission  to  the  jury  of  the  ques- 
tion as  to  whether  there  was  such  a  willful  and  wanton  disregard  of 
human  life  and  personal  safety  on  the  part  of  the  conductor  as  to  make 
defendant  liable  to  the  plaintiff,  who  was  a  trespasser,  knowing  and 
appreciating  the  danger  he  was  subjecting  himself  to  when  he  board- 
ed the  car,  and  a  nonsuit  ought  to  have  been  granted. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

JENKS  and  MILLER,  JJ.,  concur.    HIRSCHBERG,  P.  J.,  and 
WOODWARD,  J.,  dissent. 


PRENDERVILLE  v.  CX)NEY  ISLAND  ft  B.  R.  CO. 
(Supreme  Court,  Appellate  DiTision,  Second  Department.     March  19,  1909.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  PrendervlUe  against  the  Coney  Island  &  Brooklyn  Rail- 
road Company.  From  the  Judgment  and  from  an  order,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS,  RICH, 
and  MILLER,  JJ. 

I.  R.  Oeland  (Owen  N.  Brown,  oh  the  brief),  for  appellant 
S.  D.  Morris,  for  respondent 

RICH,  J.  Judgment  and  order  reversed,  and  new  trial  granted,  costs  tc 
abide  the  event,  on  the  authority  of  PrendervlUe,  Jr.,  v.  Coney  Island  &  Brook- 
lyn R.  R.  Co.  (decided  herewith)  115  N.  Y.  Supp.  633. 

JENKS  and  MILLER,  JJ.,  concur.  HIRSCHBERG,  P.  J.,  and  WOOD- 
WARD, J.,  dissent 


FARLEY  V.  ROBERT  WHITE  ENGINEERING  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1909.) 

3.  Master  and  Servant  (§  97*)--Safe  Place  of  Work— Anticipation  of  Con- 
sequences. 

A  horizontal  flue,  which  was  being  repaired  when  plaintiff  was  Injured, 
was  8  by  8,  feet  a  part  of  Its  length,  but  near  one  end,  where  a  vertical 
flue  connected  with  It,  It  was  8  by  10  feet  Plaintiff's  employer  contract- 
ed to  take  apart  and  replace  that  part  of  the  flue  which  was  8  by  8  feet  in 
dimension,  but  was  to  do  nothing  to  the  8  by  10  sections.  Plaintiff  was 
injured  by  falling  through  the  vertical  flue,  while  walking  through  the 
•   sections  of  the  horizontal  flue,  which  were  not  lighted,  In  searching  for 

•For  other  cases  see  same  topic  &  9  number  in  Deo.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 

Digitized  by  VjOOQIC 


636  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

boards,  in  the  course  of  the  work.  Held,  that  taking  down  and  replacing- 
the  flue  was  the  work  itself  which  plaintiff's  employer  contracted  to  do» 
and,  as  he  had  no  reason  to  anticipate  injuries  to  workmen  in  another 
part  of  the  flue,  which  he  was  not  employed  to  work  on,  the  rule  as  to 
furnishing  a  safe  place  of  work  did  not  apply  to  make  him  liable  for 
plaintiff's  injuries ;  the  duty  of  lighting,  etc.,  dangerous  places,  and  warn- 
ing employes  thereof,  being  merely  incidental  to  that  of  furnishing  a  safe 
place  for  work. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  {163; 
Dec.  Dig.  9  97  •} 

2.  Master  ai«d  Servant  (S  85^)— Master's  Duties. 

At  common  law  a  master's  duty  was  to  furnish  a  safe  place  of  work, 
competent  workmen,  a  sufficient  force  for  the  work,  and  reasonably  safe 
appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  135 ; 
Dec.  Dig.  9  SS.*] 

8.  Master  and  Servant  (S  100*)— Vice  Principals— Performance  or  Master's 
Duties. 

The  master  is  liable  at  common  law  for  his  superintendent's  negligence 
only  where  it  involves  some  affirmative  duty  of  the  master,  as  to  furnish 
a  safe  place  of  work,  etc.;  and,  where  the  master  was  only  engaged  to 
repair  part  of  a  horizontal  flue,  he  was  not  liable  for  a  servant's  injuries 
caused  by  the  negligence  of  his  superintendent  in  directing  the  servant 
to  go  to  another  part  of  the  flue,  which  the  master  was  not  employed  to  re- 
pair, and  which  he  had  no  reason  to  believe  would  subject  workm«i  to 
danger,  even  though  the  superintendent  might  have  forese^i  such  injuries, 
that  not  being  a  place  of  work  which  the  master  had  furnished. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  I  451 ; 
Dec.  Dig.  9  190.*]. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  J.  Farley  against  the  Robert  White  Engineering 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Edward  P.  Mowton,  for  appellant 

John  E.  Walker,  for  respondent 

MILLER,  J.  This  is  a  suit  by  a  servant  to  recover  upon  common- 
law  grounds  damages  for  injuries  alleged  to  have  been  sustained  as 
a  result  of  the  master's  negligence.  The  appellant  contracted  with  the 
New  York  Steam  Company  to  take  down  and  replace  sections  of  a 
horizontal  smoke  flue  extending  along  the  side,  and  about  35  or  40 
feet  from  the  floor,  of  a  room  116  by  60  feet.  About  8  feet  from  one 
end  a  vertical  flue,  8  by  10  feet  at  the  top,  intended  for  a  smoke  con- 
sumer or  economizer,  was  fitted  into  the  said  horizontal  flue,  which 
at  that  end,  and  for  a  distance  from  the  said  vertical  flue  variously 
estimated  at  from  12  to  36  feet,  was  8  feet  high  and  10  feet  wide,  and 
for  the  rest  of  the  distance  about  8  feet  square.  The  appellant's  con- 
tract required  it  to  replace  the  said  sections  8  feet  square  with  larger 
sections,  so  as  to  make  the  entire  flue  more  nearly  uniform  in  size. 
It  was  not  required  to,  and  in  fact  did  not,  do  any  work  on  the  said 
sections,  8  by  10  feet,  with  which  the  said  vertical  flue  was  connected ; 

*For  oUier  omm  see  tame  topic  ft  i  numbbb  in  Dec.  ft  Am.  Disi.  1907  to  date,  ft  Rap'r  Indexes 
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its  work  being  confined  between  the  point  12  to  36  feet,  as  the  case 
may  be,  from  the  vertical  flue  and  tfie  opposite  end  of  the  horizontal 
flue.  The  plaintiflf  was  employed  on  that  work  with  a  gang  of  men  un- 
der the  supervision  of  a  foreman.  According  to  his  evidence,  the  8 
by  8  sections  had  been  disconnected  from  the  8  by  10  sections,  and  the 
new  sections  were  being  lifted  into  place,  when  he  was  directed  by 
said  foreman  to  go  into  the  part  of  the  flue  upon  which  no  work  was 
to  be  done  to  get  some  planks,  which  had  been  shoved  in  there  to  be 
out  of  the  way,  and  was  told  that  he  did  not  need  a  light,  as  he  could 
feel  the  planks.  It  was  dark  inside  the  flue.  In  obedience  to  that  di- 
rection, the  plaintiflf  entered  the  flue,  walked  the  said  distance  of  from 
12  to  36  feet,  passed  the  planks,  and  unaware,  as  he  says,  of  the  open- 
ing into  the  vertical  flue,  stepped  into  it  and  fell  to  the  bottom,  sus- 
taining serious  injuries. 

The  complaint  alleges  that  the  appellant  failed  to  provide  the  plain- 
tiflF  with  a  safe  place  to  work,  to  inspect  or  ascertain  if  the  place  was 
safe,  to  guard  or  light  the  said  hole,  or  to  warn  the  plaintiff  thereof. 
The  learned  trial  justice  charged  that  the  rule  of  safe  place  had  no 
application,  but  submitted  to  the  jury  the  question  whether  the  fore- 
man was  negligent  in  sending  the  plaintiff  into  the  flue  without  warn- 
ing him  of  the  danger  from  the  open  space  where  the  vertical  and 
horizontal  flues  tmited.  We  agree  with  the  trial  court  that  the  rule 
of  safe  place  does  not  apply.  The  horizontal  flue  was  not  a  place  to 
work  furnished  by  the  appellant.  So  far  as  the  appellant  had  any- 
thing to  do  with  the  flue,  instead  of  being  the  place  to  work,  its  taking 
down  and  replacing  constituted  the  work  itself.  Whether  the  work 
contracted  to  be  done  commenced  12  or  36  feet  from  the  vertical  flue, 
the  appellant  was  not  concerned  with  it.  It  was  not  shown  on  the  plans 
for  the  doing  of  the  work,  and,  if  the  appellant  knew  of  its  presence, 
it  had  no  reason  to  anticipate  that  the  work  which  it  contracted  to  do 
would  subject  any  of  its  workmen  to  the  danger  of  falling  into  it. 
It  is  quite  evident  from  this  record  that  the  distance  from  the  said 
vertical  flue  was  more  than  12  feet;  for  it  was  light  at  the  opening 
and  the  plaintiff  said  that  it  was  so  dark  where  he  fell  that  he  could 
not  see  anything.  The  duty  to  inspect,  to  guard  or  light  dangerous 
places,  and  to  warn  the  employe  of  hidden  dangers,  is  merely  incidental 
to  the  duty  of  furnishing  a  safe  place  in  which  to  work,  and  it  is  dif 
ficult  to  perceive  how  the  appellant  owed  the  plaintiff  the  duty  to  light 
or  guard  this  hole,  or  to  warn  him  of  its  presence,  without  any  reason 
to  anticipate  that  his  work  would  call  him  near  it. 

It  may  be  assumed  that  the  foreman  was  negligent,  and  that  his  act 
was  an  act  of  superintendence ;  but  an  act  of  superintendence  may  be 
a  detail  of  the  work,  which  the  master  may  intrust  to  another.  The 
test  is  whether  the  act  involved  some  afiirmative  duty  of  the  master, 
and  the  foreman  was  not  the  master,  except  in  the  discharge  of  some 
such  duty;  i.  e.,  the  duty  to  furnish  a  safe  place,  the  duty  to  furnish 
•competent  and  a  sufficient  number  of  fellow  servants,  and  the  duty  to 
furnish  sufficient  and  reasonably  safe  appliances.  The  master's  duty 
at  common  law  may  be  referred  to  one  of  those  three  heads.  Having 
selected  a  competent  superintendent,  the  master  might  intrust  to  him 
the  superintendence  and  direction  of  the  work  without  being  liable  for 
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his  negligence,  except  in  the  discharge  of  the  master's  duties.  A  neg- 
ligent direction  respecting  time,  place,  or  manner  of  doing  the  work 
may  be  as  much  a  detail  of  the  work  as  the  act  of  doing  it.  The  neg- 
ligent direction  of  the  foreman  to  enter  the  horizontal  flue  in  the  direc- 
tion of  the  vertical  flue  did  not  make  that  a  place  to  work  furnished  by 
the  master,  any  more  than  his  negligent  direction  respecting  any  other 
detail  of  the  work  would  have  been  the  act  of  the  master.  If  the  mas- 
ter had  had  any  reason  to  expect  that  the  work  would  subject  the  men 
to  the  danger  of  falling  into  this  hole,  a  different  question  would  be 
presented. 

The  following  decisions,  among  the  many  which  might  be  cited,  set- 
tled the  law  in  this  state  prior  to  the  enactment  of  the?  employer's  lia- 
bility act  in  accordance  with  the  views  hereinbefore  expressed :  Cris- 
pin V.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521 ;  Cullen  v.  Norton,  126 
N.  Y.  1,  26  N.  E.  905 ;  Perry  v.  Rogers,  167  N.  Y.  251,  51  N.  E.  1021 ; 
Capasso  v.  Woolfolk,  163  N.  Y.  472,  57  N.  E.  7G0.  Perhaps  the  case 
of  McGovern  V.  C.  V.  R.  R.  Co.,  123  N.  Y.  280,  25  N.  E.  373,  is  the 
nearest  case  in  point  favorable  to  the  respondent;  but  in  that  case 
the  bin  was  the  place  furnished  by  the  master,  the  master  knew  that 
his  servants  would  be  called  upon  to  enter  the  bin,  the  danger  could 
have  been  obviated  by  the  exercise  of  reasonable  care,  and  the  servant 
had  the  right  to  rely  on  the  superior  knowledge  of  the  master  and  on 
the  assumption  that  the  necessary  precautions  had  been  taken  to  as- 
certain whether  it  was  safe  to  enter  the  bin  at  the  bottom.  The  super- 
intendent, therefore,  in  directing  the  deceased  to  enter  the  bin  at  the 
bottom,  without  taking  any  precautions  to  ascertain  whether  it  was 
safe  for  him  to  do  so,  stood  in  the  place  of  the  master. 

It  may  be  said  that  the  plaintiff  knew  as  much  as  the  master  or  the 
foreman  about  the  vertical  flue.  The  master  was  not  called  upon  to 
note  what  its  work  did  not  involve;  and  it  appears  that  none  of  the 
workmen  took  particular  note  of  it.  It  seems  unaccountable  that  the 
plaintiff  should  have  expected  to  find  the  plank  as  far  within  the 
flue  as  he  went.  Naturally  he  would  be  expected  to  look  near  the 
opening,  where  in  fact  the  planks' were;  but,  even  if  the  foreman 
should  have  anticipated  that  the  plaintiff  might  walk  past  the  planks 
and  into  the  hole,  the  master  was  not  called  upon  to  foresee  that  its 
workmen  would  be  searching  for  lumber  in  this  dark  flue,  and  away 
from  where  they  would  naturally  be  expected  to  do  their  work.  The 
place  was  not  furnished  by  the  defendant,  and  it  was  not  responsible 
for  an  accident  which  it  was  not  required  in  the  exercise  of  reasonable 
care  to  foresee. 

The  judgment  and  order  are  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.    All  concur. 
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PEOPLE  ex  rel.  BRENNAN  ▼.  BINGHAM,  Police  Oom'r. 

(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1909.) 

L  Municipal  Cobpobations  (§  185*)  — Police  Opfioebs  —  Chabqbs  — Suffi- 
ciency. 

Where  the  superintendent  of  the  telegraph  and  electrical  service  in  the 
police  department  of  the  city  of  New  York  showed  a  good  record  for 
many  years,  and  since  he  became  superintendent  the  electrical  equipment 
had  enormously  increased  under  his  supervision,  and  the  contracts  for  the 
laying  of  the  wires  were  on  file  in  the  police  department,  and  showed  in 
detail  the  termini  and  course  of  each  section  of  wire,  and  during  Ills  in- 
cumbency there  had  never  been  an  interruption  of  service  in  any  wire 
which  had  not  been  located  and  repaired  within  two  hours,  the  failure  of 
the  superintendent  to  keep  on  hand  diagrams  of  the  locations  of  the 
wires  and  connections  was  not  ground  for  his  dismissal  from  the  service. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
185.*J 

2.  Municipal  Cobpobations  (§  185*)  — Police  Officebs  —  Chabges  —  Suffi- 

ciency. 

Where  the  superintendent  of  telegraph  and  electrical  service  In  the  po- 
lice department  of  the  city  of  New  York  had  a  good  record  for  many 
years,  and  had  made  rules  calling  for  an  accurate  record  of  electrical  sup- 
plies as  they  were  used  and  that  he  had  to  rely  on  subordinates,  the  in- 
sufficient manner  in  which  the  account  of  electrical  supplies  was  kept  did 
not  Justify  his  dismissal  from  the  service. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  9 
18o.*] 

3.  Municipal  Cobpobations  (§  185*) —- Police  Officebs  —  Chabges  —  Suffi- 

ciency. 

The  fact  that  the  superintendent  of  telegraph  and  electrical  service  in 
the  police  department  in  the  city  of  New  York  had  technically  violated  a 
rule  of  the  department  by  purchasing  a  mile  of  telephone  wire,  Instead  of 
making  a  requisition  for  it  on  the  bureau  of  supplies,  did  not  Justify  his 
dismissal  from  the  service,  on  it  appearing  that  the  work  for  which  the 
wire  was  re<iuired  was  emergency  work  in  pursuance  of  an  order  of  the 
police  commissioner  to  make  immediate  telephonic  connections  with  a  cer- 
tain point,  and  to  do  what  was  necessary  in  that  regard,  and  that  the 
work  was  in  fact  done  within  24  hours. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
185.*J 

4.  Municipal  Cobpobations  (§  18o*)  — Police  Officebs  —  Chabges  —  Suffi- 

ciency. 

The  fact  that  the  superintendent  of  tel^raph  and  electrical  service  in 
the  police  department  in  the  city  of  New  York  so  exposed  the  wires  lead- 
ing into  police  headquarters  that  a  maliciously  disposed  person  might 
tamper  with  them  on  the  headquarters  being  left  unguarded  did  not  Jus- 
tify his  dismissal,  on  it  appearing  that  nothing  had  occurred  to  the  wires 
for  15  years. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  S 
185.*] 

5.  Municipal  Cobpobations  (§  185^)— Police  Officebs— Dismissal  fboic  Sebv- 

I0&— Judicial  Review. 

The  court  on  certiorari  to  review  the  dismissal  of  a  member  of  the  police 
department  of  the  city  of  New  York  will  be  slow  in  reversing  the  action 
of  the  commissioner  based  on  conflicting  evidence  on  an  issue  of  fact. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
185.*1 

*For  otber  cases  see  same  topic  ft  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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<5.  Municipal  Cobpobations  (§  185*)— Police  Otficebs— Dismissal  fbom  Sebv- 
iCE— Ohaboes. 

The  charges  against  a  member  of  the  police  department  of  the  dtj  of 
New  York  to  effect  his  dismissal  mast  be  substantial,  and  show  some  dere- 
liction or  neglect  of  duty,  or  something  affecting  his  character  and  fitness 
for  the  position. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations^  Dec.  Dig.  I 
185.*] 

Laughlin  and  McLaughlin,  JJ.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  Michael  R.  Brennan, 
against  Theodore  A.  Bingham,  police  commissioner  of  the  city  of 
New  York,  to  review  the  dismissal  of  the  relator  from  his  position 
as  a  member  of  the  police  department  of  the  city  of  New  York. 
Writ  sustained,  and  dismissal  reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Emil  Goldmark,  for  relator. 
Theodore  Connoly,  for  respondent. 

SCOTT,  J.  This  is  a  proceeding  by  certiorari  to  review  the  re- 
moval of  the  relator  from  the  position  of  superintendent  of  telegraph 
and  electrical  service  in  the  police  department  of  the  city  of  New 
York.  The  principal  charges  against  the  relator  were  "neglect  of 
duty,  neglect  of  orders,  and  violations  of  rules."  Three  separate 
charges  were  made,  all  to  the  same  general  effect,  and  the  trial  was 
had  upon  all  of  them. 

The  principal  offense  charged  in  the  specifications  was  that  the  re- 
lator had  omitted  and  neglected  to  keep  or  cause  to  be  kept  accurate 
diagrams  of  the  locations  of  cables,  wires,  and  connections  with  ref- 
erence to  police  lines,  and  had  failed  to  keep  or  cause  to  be  kept  ac- 
curate records  thereof.  The  disobedience  of  orders  charges,  in  ef- 
fect, covered  the  same  alleged  delinquencies.  When  the  deputy  com- 
missioner who  fathered  the  charges  found  by  investigation  that  such 
records  as  he  deemed  necessary  to  be  kept  had  not  been  kept,  he 
ordered  relator  to  deliver  to  him  the  nonexistent  records.  Of  course, 
the  relator  could  not  comply,  and  the  charge  of  disobedience  of  or- 
ders is  predicated  upon  this  inability.  No  rule  of  the  department  had 
required  diagrams  to  be  made,  no  expert  evidence  was  produced 
showing  any  police  necessity  for  such  diagrams,  and  it  does  not  ap- 
pear that  there  had  ever  been  any  embarrassment  or  lack  of  efficien- 
-cy  arising  from  the  lack  of  such  diagrams.  The  relator  was  able 
to  show  an  unusual  record  of  efficient  service.  His  employment  be- 
gan on  March  28,  1876,  when  he  was  appointed  telegraph  operator 
in  the  police  department  of  the  former  city  of  New  York.  He  was 
promoted  to  chief  operator  in  1887,  was  made  assistant  superintend- 
ent in  1889,  and  in  1893  became  superintendent  of  the  telegraph  bu- 
reau of  the  police  department  of  the  former  city  of  New  York. 
Upon  consolidation  on  January  1,  1898,  he  became  superintendent 
of  telegraphs  for  the  greater  city,  embracing  all  the  boroughs,  and 

^For  otber  cuei  tee  lame  topic  ft  i  xhtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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then  became  a  member  of  the  uniformed  force.  When  relator  be- 
came superintendent  in  1893,  the  electrical  equipment  of  the  po-  • 
lice  department  was  insignificant  The  old  dial  system  was  in  use ; 
there  being  only  5  dials  and  86  miles  of  wire.  There  were  no  tele- 
phones in  use,  except  one  or  two  used  experimentally,  and  no  wires 
under  ground.  Since  relator  became  superintendent,  the  electrical 
equipment  has  increased  enormously  under  his  direction  and  super- 
vision. There  are  now  91  precincts  and  subprecincts,  as  against  35 
in  1893.  The  mileage  of  conductors  has  increased  from  85  miles 
to  2,800,  of  which  more  than  2,300  miles  haye  been  placed  under- 
ground. In  addition,  a  signal  service  has  been  installed  with  up- 
wards of  1,200  signal  stations,  and  the  working  force  of  the  bureau 
has  been  increased  from  12  to  87  men.  All  this  has  been  done  un- 
der the  direct  and  immediate  supervision  and  direction  of  relator, 
and  no  complaint  is  made  of  the  manner  in  which  the  work  has  been 
performed,  or  of  its  efficiency  and  present  condition. 

The  relator  has,  of  course,  served  under  many  commissioners, 
all  or  nearly  all  of  whom  testified  to  his  faithfulness  and  efficiency 
while  they  were  at  the  head  of  the  department.  It  appears  that, 
when  relator  was  made  superintendent  in  1893,  he  caused  diagrams 
to  be  made  showing  the  police  wires  then  in  use  in  the  former  city 
of  New  York.  These  have  been  wholly  or  partly  supplanted  by  un- 
derground wires,  which  are  laid  in  conduits  constructed  by  a  cor- 
poration authorized  to  construct  conduits  for  carrying  electrical  con- 
ductors under  ground.  The  contracts  with  this  company  are  on  file 
in  the  police  department,  and  show  with  accuracy  and  in  detail  the 
termini  and  course  of  each  section  of  wire  laid  in  such  conduits. 
To  make  a  diagram  showing  graphically  the  course  of  all  these  wires 
would  be  an  easy  matter  from  these  contracts,  but  it  is  not  appar- 
ent that  any  particular  advantage  would  result  therefrom.  It  ap- 
pears in  evidence  that  during  relator's  superintendence  there  has 
never  been  a  break  or  interruption  of  service  in  any  wire,  either  un- 
derground or  overhead,  which  has  not  been  located  and  repaired  with- 
in two  hours.  So  that,  however  desirable  it  may  have  been  theo- 
retically to  keep  on  hand  diagrams  such  as  relator  is  accused  of  hav- 
ing failed  to  keep,  they  have  not  been  shown  in  the  course  of  15  years 
to  have  been  at  all  necessary  to  the  practical  efficiency  of  the  police 
service. 

A  further  charge  against  relator  was  based  upon  the  inefficient 
manner  in  which,  as  was  alleged,  he  kept  account  of  the  electrical 
supplies.  Of  course,  with  the  vast  increase  of  the  electrical  equip- 
ment, the  amount  of  supplies  necessary  to  be  kept  on  hand  to  meet 
emergencies  proportionately  increased,  and  equally,  of  course,  the 
relator  himself,  with  the  onerous  duties  imposed  upon  him,  could 
not  give  his  personal  attention  to  handing  out  supplies  when  need- 
ed. In  this  regard  he  was  obliged  to  rely  upon  subordinates.  It 
appeared  that  he  made  rules,  which,  if  followed,  would  have  kept 
an  accurate  record  of  such  supplies  as  they  were  used,  and  so  far 
as  appears  such  rules  were  effective,  because  an  attempt  to  show  a 
shortage  failed,  and  the  charge  based  thereon  was  found  to  be  not 
n6N.T.s.— 41 
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proven.  It  was  also  charged  against  relator  that  he  had  on  one  oc- 
casion bought  a  mile  of  telephone  wire,  instead  of  making  a  requi- 
sition for  it  upon  the  bureau  of  supplies.  This  was  technically  in 
violation  of  a  rule  of  the  department,  but  it  appeared  that  the  work 
for  which  the  wire  was  required  was  what  may  justly  be  termed 
emergency  work,  being  performed  in  pursuance  of  an  order  of  the 
commissioner  to  make  immediate  telephonic  connections  with  a  cer- 
tain point,  and  to  do  whatever  was  necessary  in  that  regard.  The 
work  was  in  fact  done  within  24  hours. 

A  further  charge  was  based  on  the  fact  that  the  wires  entering 
the  building  were  not  properly  guarded.  The  wires  leading  from 
Mulberry  street  into  police  headquarters  are  inclosed  in  a  leaden 
sheath,  which  is  itself  contained  in  an  iron  conduit.  The  conduit 
passes  under  the  street,  under  the  sidewalk,  and  issues  into  a  grat- 
ing covered  area  4  feet  wide,  thence  across  the  area  past  the  out- 
side line  of  the  building  wall,  and  through  an  archway  for  18  inch- 
es. The  wall  of  the  building  is  28  inches  thick,  for  the  last  10 
inches  of  which  within  the  wall  itself  the  lead  covered  cable  is  not 
protected  by  an  iron  sheath.  The  conduit  passes  through  the  area 
4^  feet  below  the  grating.  It  was  also  said  that  the  so-called  "bridle 
wires"  leading  from  the  conduit  in  the  cellar  of  police  headquarters 
were  not  so  protected  as  to  render  it  impossible  for  a  maliciously 
disposed  person  to  tamper  with  them.  This  charge  seems  to  be  lit- 
tle short  of  trivial,  when  asserted  as  the  justification  for  the  dis- 
charge of  an  old  and  well-tried  employ^.  It  is  true  that  it  is  con- 
ceivable that,  if  police  headquarters  were  left  entirely  unguarded, 
an  ingenious  and  maliciously  disposed  person  might  get  at  the  wires 
and  injure  them,  but  it  seems  quite  improbable  that  such  a  thing 
would  happen,  and,  if  extreme  assurance  on  this  point  were  de- 
sired, it  could  be  effected  by  a  simple  order.  Nothing  had  happen- 
ed for  16  years,  and  the  leaving  of  matters  in  this  condition  falls 
far  short  of  showing  general  inefficiency.  If  there  were  any  question  of 
fact  at  issue  involving  the  consideration  of  conflicting  testimony,  we 
ought  to  be,  and  should,  be  very  slow  to  reverse  the  action  of  the 
commissioner.  There  is  no  conflict,  however,  as  to  the  facts,  and 
the  only  question  before  us  is  whether  upon  the  established  and  un- 
contradicted facts  the  action  of  the  commissioner  can  be  justified. 

General  inefficiency  in  a  public  officer  is  a  serious  defect,  and  yet 
one  which  is  often  difficult  to  prove.  When  it  exists,  it  usually  dis- 
plays itself  in  a  general  slackness  in  the  performance  of  duty.  Noth- 
ing of  that  sort  was  charged  or  proven  against  the  relator.  On  the 
contrary,  his  general  efficiency,  as  judged  by  the  result  of  his  serv- 
ices,-appears  to  have  been  of  a  high  order.  Indeed,  his  superiors 
in  the  department  appear  to  have  found  some  difficulty  in  formulat- 
ing charges  upon  which  the  relator  might  be  removed.  On  Novem- 
ber 8,  1907,  he  was  suspended  from  duty  without  pay  "pending  in- 
vestigation of  the  bureau  of  electrical  service  and  the  trial  of  charges 
against  him."  For  nearly  three  months  no  charges  were  preferred, 
when  he  made  an  application  for  a  mandamus  for  restoration.  This 
motion  was  returnable   on   January  31,   1908.     Three   days   before 
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that  time  he  was  served  with  the  first  charge.  On  February  11th 
and  24th  further  charges  were  prepared  and  served.  He  was  grant- 
ed a  mandamus  ordering  his  reinstatement,  and  he  was  reinstated, 
but  on  the  same  day,  and  only  20  minutes  later,  he  was  again  sus- 
pended without  pay,  and  so  remained  until  his  dismissal.  It  seems 
that  during  the  period  covered  by  the  first  suspension  two  experts, 
employed  for  the  purpose,  were  engaged  in  scrutinizing  the  electri- 
cal equipment  of  the  department  in  search  of  deficiencies  which  would 
serve  as  a  basis  for  charges  against  the  relator.  The  trial  of  charges 
against  a  member  of  the  police  department  should  be  something  more 
than  a  mere  form  to  covet  a  predetermined  intention  to  be  rid  of  him. 
People  ex  rel.  Trayer  v.  Bingham,  126  App.  Div.  350,  110  N.  Y. 
Supp.  414.  As  was  said  by  Ais  court  in  People  ex  rel.  Mitchel  v. 
La  Grange,  2  App.  Div.  444,  37  N.  Y.  Supp.  991,  affirmed  151  N. 
Y.  664,  46  N.  E.  1150: 

"It  is  equally  well  settled  that  the  cause  assigned  must  be  substantial,  and 
not  shadowy,  and  that  the  explanation  must  be  received  and  acted  upon  with 
good  faith,  and  not  arbitrarily.  To  be  substantial,  the  cause  assigned  must 
be  some  dereliction  on  the  part  of  the  subordinate,  or  neglect  of  duty,  or  some- 
thing affecting  his  character  and  fitness  for  the  position.  •  •  •  If  it  is 
such  an  explanation  as  should  satisfy  any  fair-minded  man,  if  it  admits  of 
no  reasonable  inference  of  dereliction  or  incompetency,  it  cannot  be  denied 
its  due  effect  in  acquitting  the  accused  and  securing  his  continuance  in  office." 

The  language  used  by  this  court  in  People  ex  rel.  Gannon  v.  Mc- 
Adoo,  117  App.  Div.  438,  102  N.  Y.  Supp.  656,  is  equally  applicable. 
to  the  present  case: 

"It  is  unquestionably  true  that  the  charter  (Laws  1901,  p.  129,  c  466,  9  302) 
vests  the  discretion  in  the  police  commissioner — ^where  a  member  of  the  force 
has  been  found  guilty  of  charges  preferred  against  him— of  determining  the 
punishment  to  be  inflicted,  but  the  charge  must  be  substantial  and  fairly 
sustained  by  evidence.  It  cannot  be  that  the  Legislature  intended  when 
lodging  this  discretion  with  the  police  commissioner  that  the  extreme  penalty 
should  be  visited  upon  a  police  officer,  for  what  at  most  is  a  mere  technical 
violation  of  a  rule  which  is  not  shown  to  have  prejudiced  any  right  of  the 
department.  People  ex  rel.  Devaney  v.  Green,  89  App.  Div.  296,  85  N.  Y.  Supp. 
866.  The  facts  here  proved  do  not  establish  a  conscious  violation  of  any  rule 
or  the  omission  of  any  duty  on  the  part  of  the  relator,  or  any  intent  on  his 
part  to  deceive  his  superior  officer  or  any  one  else,  and  it  cannot  be  that  a 
conviction  of  neglect  of  duty,  conduct  unbecoming  an  officer,  and  violation  of 
the  rules  of  the  department  can  be  possibly  sustained  upon  the  evidence  set 
out  in  this  record  without  doing  manifest  injustice.  People  ex  rel.  Reardon 
V.  Partridge,  86  App.  Div.  813,  83  N.  T.  Supp.  705 ;  People  ex  rel.  Hogan  v. 
French,  119  N.  Y.  498,  23  N.  E.  105a  Here,  as  already  indicated,  this  officer 
had  been  a  member  of  the  police  department  for  upwards  of  15  years.  His 
record,  so  far  as  appears,  is  good,  and,  if  appeals  to  this  court  are  to  be  any- 
thing more  than  a  form,  I  do  not  see  how  it  can  be  said  upon  this  record 
that  the  dismissal  of  the  relator  can  be  sustained." 

The  cases  are  not  unlike,  except  that  the  relator  in  the  present  case 
has  a  much  longer  record  of  efficient  service,  and  is  charged  with 
even  more  unsubstantial  offenses.  The  writ  should  be  sustained, 
the  dismissal  reversed,  and  the  relator  reinstated,  with  $50  costs  and 
disbursements. 

IXGRAHAM  and  CLARKE,  JJ.,  concur.  LAUGHUN  and  Mc- 
LAUGHUN,  JJ.,  dissent. 
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CX>NB  T.  liAUER. 
(Supreme  Court,  Special  Term,  Suffolk  County.    April,  1906.) 

1.  Taxation  (9  420*)— Absessment— Descbiftion  op  Pbofevtt. 

Where  property  assessed  for  taxation  can  be  identified  from  the  de- 
scription in  the  assessment  roll*  such  description  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  I  711;  Dec.  Dig.  I 
420.*1 

2.  Taxation  (§  421**)— Assessment  Bou/— Failube  to  Dbsionatb  Pbopebtt  bt 

Name  ob  Numbeb. 

An  assessment  for  taxatton  is  not  invalid  because  of  failure  to  designate 
the  land  by  the  name  many  years  before  apiHied  to  a  much  larger  tract  of 
which  the  land  assessed  was  a  part,  or  to  give  the  number  of  the  lot  under 
which  the  early  settler  drew  it  in  some  colonial  allotment 

[Ed.  Note.->For  other  cases,  see  Taxation,  Cent  Dig.  I  731:  Dec  Dig.  | 
421.*J 

8.  Taxation  (9  431**)— Assessment  Boll— Cebtifioation. 

The  failure  to  certify  that  the  tract  of  land  assessed  for  taxation  was 
not  subdiyided  does  not  render  the  assessment  invalid. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  I  741 :  Dec.  Dig.  | 
431.*] 

4.  Taxation  (9  414*)— Assessment  Boll— Names  of  Ownebs. 

The  entry  in  an  assessment  roll  of  names  and  addresses  of  persons  in 
the  column  "Bemarks"  does  not  constitute  an  assessment  of  the  property 
to  such  individuals  nor  affect  the  validity  of  the  assessment;  the  entry 
appearing  to  be  merely  a  memorandum  to  aid  in  the  collection  of  the 
taxes. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  I  691 ;  Dec  Dig.  I 
414.*] 

5.  Taxation  (S  93*)— Validitt  of  Assessment— Intebest  of  Nonbesident. 

An  assessment  of  an  individual  interest  of  a  nonresident  is  void. 
[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  I  182;  Dec  Dig.  | 
93.*] 

a  Statutes  (S  102*)— Bepeal  of  Special  bt  Obrebal  Actf-Taxation. 

The  general  tax  law  (Laws  1896,  p.  795,  c.  906)  repeals  by  implication 
the  special  acts  of  Laws  1873,  p.  944,  a  620,  and  Laws  1875,  p.  71»  e  80, 
relating  to  taxation  in  Suffolk  county. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  I  235 ;  Dec  Dig.  $ 
162.*] 

7.  Taxation  (8  803*)— Tax  Deed— Pbesttmftion  as  to  Validitt. 

Under  the  direct  provisions  of  Laws  1896,  p.  481,  a  908,  S  131  (Cen- 
eral  Tax  Law),  relating  to  the  presumptions  in  favor  of  the  regularities  of 
the  proceedings  on  which  a  tax  deed  is  based  after  two  years  from  the 
date  of  such  deed,  the  title  of  the  grantee  is  absolute. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  I  1588;  Dea  Dig. 
I803.*'] 

Action  by  John  J.  Cone  against  Addie  A.  Lauen    Judgment  for 
defendant,  dismissing  the  complaint,  with  costs. 
Affirmed  on  appeal,  115  N.  Y.  Supp.  1116. 
De  Groot,  Kenyon  &  Huber,  for  plaintiflf. 
George  R.  Bristor,  for  defendant. 

JAYCOX,  J.    This  action  is  brought  to  remove  a  cloud  upon  the 
title  of  the  plaintiff.    The  alleged  cloud  is  a  tax  deed  made  by  the 

*For  other  omob  tee  lame  topic  ft  $  mumbsb  In  Dec  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexei 
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county  treasurer  of  the  county  of  Suffolk,  dated  October  13,  1903. 
This  deed  purports  to  be  made  pursuant  to  a  tax  sale  made  by  said 
county  treasurer  in  the  month  of  October,  1901,  for  the  taxes  of  the 
year  1900.  The  defendant  claims  title  to  the  premises  under  said 
deed.  The  plaintiff  claims  that  the  assessment  of  said  property  was 
invalid,  and  that  the  sale  thereunder  was  void.  This  is  disputed  by 
the  defendant,  who  also  claims  that,  even  though  the  assessment  and 
sale  be  held  to  be  invalid,  the  plaintiff  cannot  now  raise  such  question 
by  reason  of  the  limitation  contained  in  the  tax  law.  Chapter  908,  p. 
795,  Laws  1896. 

The  first  defect  claimed  in  the  assessment  is  the  description  of  the 
property  in  the  assessment  roll.  While  this  description  may  not  be  as 
full  and  complete  as  a  careful  conveyancer  would  put  in  a  deed,  still 
I  think  It  amply  sufficient  to  identify  the  property.  The  description 
from  the  assessment  roll  was  read  to  the  plaintiff  and  he  identified  it 
as  his  property.  A  description  sufficient  to  enable  him  to  do  this 
answers  the  very  purpose  for  which,  under  the  statute,  it  is  inserted. 
In  plaintiff's  chain  of  title  is  one  deed  in  which  the  description  is  the 
same  as  that  in  the  assessment  roll.  Plaintiff  had  from  it  no  difficulty 
in  identifying  his  premises  and  no  doubt  that  it  conveyed  the  premises. 

The  next  defect  alleged  in  the  assessment  is  the  failure  to  designate 
this  tract  by  its  proper  name.  The  evidence  would  indicate  that  this 
tract,  with  a  vast  tract  of  other  land  in  that  vicinity,  was  once  known  as 
Halsey's  Manor.  This  was  a  name  which  attached  to  the  property  many 
years  ago,  probably  by  reason  of  the  extent  of  the  tract,  and  its  having 
been  owned  by  some  person  by  the  name  of  Halsey.  During  the* 
seventeenth  century  the  King  of  England  granted  large  tracts  of 
land  somewhere  in  this  vicinity  to  individuals,  and  designated  them 
as  "manors,"  and  it  is  quite  probable  that,  when  this  large  tract  of 
land  came  to  be  owned  by  some  person  by  the  name  of  Halsey,  it  was 
called  Halsey's  Manor  by  reason  of  its  extent,  but  there  is  no  proof 
that  it  ever  was  in  any  way  named  Halsey's  Manor.  Apparently  at 
some  later  time  this  large  tract  of  land  was  divided  as,  according  to 
some  of  the  descriptions,  it  is  in  the  North  Division  of  Halsey's  Manor. 
This  division,  probably  for  the  purpose  of  partition,  was  some  time 
later  allotted;  this  being  at  that  time  a  common  method  of  dividing 
these  large  tracts  of  unproductive  barren  lands.  The  size  of  these 
lots  is  illustrated  to  some  extent  by  the  fact  that  the  premises  in  ques- 
tion here  contain  800  acres,  and  is  only  a  part  of  one  of  these  lots. 
This  name,  Halsey's  Manor,  I  think  cannot  be  considered  as  the  name 
intended  by  the  statute.  There  is  no  proof,  except  as  contained  in 
plaintiff's  own  deeds,  that  the  property  is  known  or  called  by  such 
name.  The  name  "Halsey's  Manor,"  therefore,  did  not  apply  simply 
to  the  premises  now  under  consideration,  but  it  applied  to  a  much 
larger  tract.  It  was,  in  fact,  so  large  in  extent  that  it  is  more  than 
probable  that  many  villages  are  now  located  within  its  boundaries,  and 
to  now  insist  that  all  property  in  it  should  be  assessed  under  that  name 
would  defeat  the  very  purpose  of  the  statute.  The  identity  of  the 
property  would  be  completely  hidden.  Further  than  this,  very  little 
property  could  be  found  in  this  county  that  at  some  time  did  not  have 
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some  such  name  as  is  applied  to  this.  In  the  years  immediately  suc- 
ceeding the  grant  of  these  large  tracts  of  land,  they  were  undoubtedly 
known  to  some  extent  by  a  name  which  had  reference  to  the  name  of 
the  grantee,  but,  as  they  were  sold  off  and  occupied  by  other  parties, 
these  names  were  forgotten  and  abandoned.  This  particular  tract,  by 
reason  of  the  fact  that  it  is  still  unimproved,  has  been  conveyed  by 
deeds  which  sometimes  referred  to  it  as  a  portion  of  Halsey's  Manor, 
but  this  does  not  in  my  opinion  make  it  mandatory  that  the  assessors 
should  carry  such  name  upon  their  assessment  rolls. 

Then,  as  to  the  contention  of  the  plaintiff  that  this  is  a  tract  which 
has  been  subdivided,  I  do  not  think  the  statute  was  intended  to  apply 
to  subdivisions  such  as  this ;  I  do  not  think  that  this  tract  is  subdivid- 
ed within  the  meaning  of  the  statute.  If  this  is  a  subdivision,  then 
there  is  no  question  but  that  the  larger  part  of  the  land  in  Suffolk 
county  has  t4en  subdivided,  and  has  at  some  time  had  a  lot  number. 
When  the  lands  in  the  county  were  divided,  the  lots,  for  the  purposes 
of  division,  were  given  numbers,  and  those  entitled  to  share  in  such 
lands  drew  numbers,  and  the  drawer  received  the  particular  tract  of 
land  bearing  the  number  drawn  by  him.  Nearly  all  the  land  in  the 
cotmty  was  thus  disposed  of.  As  time  passed,  these  lots  have  been 
divided  and  subdivided,  and  the  names  and  numbers  are  known  only 
to  the  antiquarian  and  the  searcher  of  titles.  In  this  case  a  witness 
for  the  plaintiff  testified  that  he  had  once  seen  a  map  of  Halsey's 
Manor,  but  it  was  not  produced,  and  it  was  admitted  by  him  that 
it  was  not  among  the  maps  filed  in  the  county  clerk's  office,  accord- 
ing to  which  conveyances  are  made.  It  appears  that  many  years 
ago,  for  the  purpose  of  partition,  a  map  was  made.  I  do  not  think  this 
affords  a  basis  for  the  claim  that  the  lands  have  been  subdivided,  and 
I  do  not  think  the  assessors  are  required  to  make  a  more  extensive  ex- 
amination than  the  searcher  of  titles  before  they  can  omit  the  name 
by  which  a  tract  of  land  was  once  known  or  the  number  under  which 
the  early  settler  drew  it  in  some  colonial  allotment. 

The  failure  to  certify  that  the  tract  in  question  was  not  subdivided 
is  at  most  a  mere  irregularity,  and  not  a  jurisdictional  defect,  and 
would  be  cured  by  the  tax  law  of  1896,  whether  that  be  considered 
as  a  curative  statute  or  a  statute  of  limitations. 

The  entry  in  the  last  column  of  the  assessment  roll  of  the  names  or 
words  "Osborne,  William  G.  Estate,  Riverhead,  John  J.  Cone,  80 
Broadway,  New  York,"  was  under  the  head  of  "Remarks,"  and  did 
not,  I  think,  constitute  an  assessment  to  an  individual.  The  assess- 
ment' was  complete  without  it.  It  was  not  entered  in  any  column 
where  a  part  of  the  assessment  was  required  to  be  put.  It  had  no 
more  significance  than  a  number  or  any  other  memorandum  to  aid 
the  collector  would  have  had.  It  was  very  proper  and  greatly  to  the 
owner's  advantage  that  the  collector  should  have  a  memorandum  of 
the  name  and  address  of  the  owner,  and  that  this  memorandum  should 
be  entered  in  the  book  right  with  the  assessment  where  there  would 
be  no  mistake  and  no  confusion.  I  do  not  think  it  can  be  seriously  con- 
tended that  the  assessors  intended  to  assess  to  two  separate  and  dis- 
tinct owners  at  the  same  time.    I  think  it  was  merely  a  memorandum 
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to  aid  in  the  collection  of  the  taxes.  The  proof  as  to  the  failure  to 
file  the  proofs  of  publication  was  not  such  as  to  satisfy  me  that  &uch 
proofs  had  not  been  filed.  The  requirement  as  to  mentioning  in  the 
deed  whose  title  is  sold  can  hardly  apply  to  the  sale  of  the  land  of  a 
nonresident  for  then  the  interest  of  no  individual  is  assessed  or  sold. 
The  land  itself  is  sold,  not  the  title  of  some  individual  therein.  Any 
attempt  to  assess  any  individual  interest,  where  such  individual  is  a 
nonresident,  would  vitiate  the  assessment. 

However  any  of  the  defects  claimed  by  the  plaintiff  to  exist  be 
viewed  by  the  court,  still  the  defendant  claims  that  under  the  statute 
now  in  force  the  tax  deed  above  mentioned  vests  in  him  good  title  to 
the  premises  in  dispute.  He  contends  that  the  general  tax  law  (chap- 
ter 908,  p.  795,  Laws  1896)  repeals  by  implication  the  special  acts  re- 
lating to  Suffolk  county.  Chapter  620,  p.  944,  Laws  1873;  chapter 
80,  p.  71,  Laws  1875.  This  contention  in  my  opinion  is  well  founded. 
This  law  was  prepared  by  a  commission  appointed  for  that  purpose, 
and  was  intended  as  a  codification  and  revision  of  all  existing  laws 
upon  the  subject.  Under  these  circumstances,  the  authorities  are 
unanimous  in  holding  that  the  special  acts  relating  to  the  same  subject 
are  thereby  repealed,  although  not  mentioned  in  the  repealing  clause 
of  the  statute.  In  addition  to  this,  the  act  in  question  has  been  before 
the  courts  a  number  of  times  for  interpretation,  and  it  has  been  held 
that  it  had  this  effect.  Matter  of  Troy  Press,  187  N.  Y.  280,  79  N.  E. 
1006;  Troy  Press  Co.  v.  Mann,  115  App.  Div.  30,  100  N.  Y.  Supp. 
516 ;  Pratt  Institute  v.  City  of  New  York,  183  N.  Y.  151,  75  N.  E. 
1119;  Matter  of  Huntington,  168  N.  Y.  407,  61  N.  E.  643;  Catholic 
Union  v.  Sayles,  32  App.  EHv.  204,  63  N.  Y.  Supp.  65,  affirmed  upon 
opinion  below  in  157  N.  Y.  679,  51  N.  E.  1092. 

The  contention  of  the  defendant  is  that,  if  the  general  statute  has 
repealed  the  special  statutes  which  apply  to  Suffolk  county,  then  sec- 
tion 131,  p.  841,  General  Tax  Law  1896,  is  a  statute  of  limitations 
which  has  run  upon  the  sale  herein,  and  that  all  and  any  defects  which 
may  have  existed  in  the  assessment  and  sale  of  this  property  are  there- 
by obliterated.  The  court  being  of  the  opinion  that  the  general  tax 
law  has  worked  a  repeal  of  the  special  acts  relating  to  Suffolk  county, 
it  must  necessarily  apply  to  the  controversy  the  provisions  of  the 
general  tax  law.  By  sections  154  and  157  it  is  provided  that  the  pur- 
chaser shall  by  virtue  of  the  deed  to  him  possess  and  enjoy  for  his 
own  use  the  real  estate  described  in  such  conveyance,  and  the  provi- 
sions of  article  6,  embracing  section  131  of  the  act,  are  made  applicable 
to  county  treasurer's  deed.  This  section  (131)  provides  that  such 
deed  "shall  be  presumptive  evidence  that  the  sale  and  all  proceedings 
prior  thereto,  from  and  including  the  assessment  of  the  land  sold,  and 
that  all  notices  required  by  law  to  be  given  previous  to  the  expiration 
of  the  time  allowed  by  law  for  the  redemption  thereof,  were  regular 
and  in  accordance  with  all  the  provisions  of  law  relating  thereto.  Aft- 
er two  years  from  the  date  of  such  conveyance  such  presumption  shall 
be  conclusive."  This  provision  has  been  held  to  be  a  statute  of  limi- 
tations. Meigs  V.  Roberts,  162  N.  Y.  371,  56  N.  E.  838,  76  Am.  St. 
Rep.  322;  Jackson  v.  Rowe,  106  App.  Div.  66,  94  N.  Y.  Supp.  568. 
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affirmed  in  the  Court  of  Appeals,  191  N.  Y.  612,  84  N.  E.  1114. 
More  than  two  years  having  elapsed  since  the  making  of  the  deed  in 
suit,  the  statute  of  limitations  has  run  thereon,  and  the  defendant's 
title  has  become  absolute. 

The  defendant  is  entitled  to  judgment  dismissing  the  complaint,  with 
costs. 


SLOAN  ▼.  McKANE. 
(Supreme  Ck)urt,  Appellate  DivlBion,  Second  Department    March  19,  1909.) 

1.  COBPOBATIONS    (9    121^) — STOCK— TRANSFER    OF    SHARES— SaU&S— DAMAGES. 

The  measure  of  damages  for  failure  to  deliver  stock  according  to  a  con- 
tract of  sale  is  the  difference  between  the  purchase  price  and  the  market 
price  at  the  time  when  it  should  have  been  delivered. 

[Bid.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  I  505 ;  Dec 
Dig.  S  121.*] 

2.  Corporations  (8  121*)— Stock— Transfer  of  Shares — Sales. 

Where  a  contract  to  sell  stock  contemplated  delivery  on  demand,  and 
the  purchaser*s  demand,  authorizing  the  seller  to  draw  on  him  for  the 
price,  was  refused  without  objection  to  the  mode  of  payment  tendered, 
the  breach  of  the  contract  occurred  at  the  time  of  the  demand,  and  the 
purchaser's  right  to  damages  became  fixed  as  of  that  date. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S  505;  Dec 
Dig.  S  121.*] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  John  Sloan  against  John  McKane.  From  a  judgment  for 
plaintiff,  he  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Martin  S.  Lynch,  for  appellant. 

George  M.  Pinney,  Jr.  (Jno.  J.  Adams,  on  the  brief),  for  respond- 
ent. 

WOODWARD,  J.  On  the  12th  day  of  February,  1904,  the  defend- 
ant entered  into  a  contract  to  sell  to  the  plaintiff  6,000  shares  of  stock 
in  the  Tonopah  Extension  Mining  Company  at  the  agreed  price  of 
25  cents  per  share ;  the  market  price  of  such  stock  being  admitted  to 
be  about  60  cents  at  that  time,  and  the  consideration  being  certain  al- 
leged services  rendered  by  the  plaintiff  to  the  defendant  in  financing 
the  property.  The  plaintiff  made  a  demand  for  his  stock  upon  one 
Dr.  Ward,  the  syndicate  manager,  on  the  12th  day  of  February,  1904, 
and  was  told  that  the  defendant  had  not  authorized  the  delivery.  On 
the  following  day  the  plaintiff  wrote  the  defendant: 

"I  have  JuBt  seen  Dr.  Ward,  and  he  says  he  has  not  received  any  orders  from 
you  as  yet  regarding  the  5,000  shares  of  Extension  for  me.  Will  you  Idndly 
send  lilm  proper  InstructionB." 

No  reply  was  made  to  this  letter,  and  on  the  13th  day  of  June,  1904, 
the  plaintiff  wrote  the  defendant  asking  him  to  "send  these  certificates 
so  they  will  reach  me  not  later  than  July  1st,  drawing  at  the  same  time 

*For  other  caa«t  lee  Bame  topie  ft  i  nvmbxb  in  Dec.  ft  Am.  DigB.  1907  to  date,  ft  Rep'r  Indexei 
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for  the  amount  that  I  would  owe  you  on  them/'  The  plaintiff  like- 
wise testified  that  he  expected  the  stock  to  be  delivered  to  him  with- 
in a  reasonable  time;  his  demands  indicating  this  construction  of 
the  contract,  which  was  without  time  specially  mentioned  for  such 
delivery.  The  defendant  made  no  reply  to  the  demand  letter  of 
June  13,  1904,  and  the  matter  was  allowed  to  drift  until  August  4, 
1905,  when  the  plaintiff  made  a  formal  tender  of  the  purchase  price  of 
25  cents  per  share,  with  accrued  interest  from  the  date  of  the  contract, 
and  demanded  the  stock,  which  was  refused.  At  that  time  the  market 
price  of  the  stock  had  advanced  to  something  over  $5  per  share,  and 
the  plaintiff  contends  that  the  breach  of  the  contract  occurred  at  that 
time,  and  that  he  is  entitled  to  the  difference  between  the  purchase  price 
and  the  price  at  the  time  of  the  tender.  Upon  the  trial  defendant  con- 
ceded that  the  plaintiff  was  entitled  to  the  difference  between  the  pur- 
chase price  and  the  price  at  the  time  when  the  stock  should  have  been 
delivered,  and  the  learned  trial  court  fixed  upon  the  1st  day  of  July, 
1904,  the  time  at  which  the  plaintiff  made  the  demand  for  delivery  in 
his  letter  of  June  13,  1904,  as  the  time  when  the  delivery  should  have 
been  made,  and  directed  a  verdict  accordingly. 

In  thus  disposing  of  the  case  the  court  has  adopted  the  measure  of 
damages  indicated  in  Wildes  v.  Robinson,  50  App.  Div.  192,  63  N.  Y. 
Supp.  811,  and  the  one  consistent  with  all  the  authorities  we  have 
examined,  and  we  think  the  plaintiff  has  no  reason  to  complain  either 
in  law  or  under  the  equities  as  they  appear  in  this  case.  The  evidence 
indicates  quite  clearly  that  the  plaintiff  performed  few,  if  any,  services 
for  the  defendant  in  respect  to  the  transaction,  and  that  the  sale  of 
the  5,000  shares  at  25  cents  per  share,  when  the  market  price  was  at 
about  60  cents  per  share,  was  practically  a  gratuity.  That  the  con- 
tract contemplated  a  delivery  in  a  reasonable  time,  or  on  demand,  is 
clear  from  the  plaintiff's  own  evidence  of  what  he  did,  and  the  fact 
that  the  defendant  failed  to  deliver  the  stock  on  the  written  demand 
of  June  13,  1904,  when  the  plaintiff  asked  that  it  be  delivered  on  the 
1st  day  of  July,  drawing  on  him  for  the  amount  due  upon  the  transac- 
tion, must  be  construed  as  the  date  of  the  breach  of  the  contract.  The 
demand  for  the  delivery,  authorizing  the  defendant  to  draw  on  him, 
was  equivalent  to  a  tender  and  demand  (so  long  as  the  defendant  did 
not  base  his  refusal  upon  the  method  of  payment  tendered)  for  the 
purpose  of  fixing  the  plaintiff's  rights,  and  he  could  at  any  time  begin 
his  action,  just  as  he  subsequently,  and  in  January,  1905,  threatened  to 
do.  In  this  letter,  nearly  seven  months  before  his  tender,  on  which 
he  relies  as  fixing  the  date  of  the  breach  of  contract,  he  says : 

"I  am  writing  yon  this  letter  to  inform  you  that  I  have  the  papers  ready  to 
bring  suit  against  you  to  recover  this  commission.  Mr.  Hall,  Dr.  Ward,  Mr. 
Rowe,  Chester  Glass,  and  I  hope  Dr.  Boles  will  act  as  witnesses  in  this  case, 
and  I  do  not  propose  to  hold  the  matter  up  longer  than  to  get  a  r^ly  to  this 
letter.  I  intend  not  only  to  secure  this  5,000  shares  of  stock,  which  belongs 
to  me,  but  I  wiU  also  engage  to  show  yonr  associates,"  etc. 

Clearly  the  plaintiff  then  claimed  a  breach  of  the  contract,  an  exist- 
ing right  of  action  to  secure  the  stock,  and  it  would  hardly  comport 
with  a  sound  administration  of  the  law  to  permit  him  to  fix  a  later 
date  simply  because  the  stock  had  rapidly  advanced  in  value.     We 
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think  every  consideration  of  equity  and  justice  demands  that  the  judg- 
ment appealed  from  should  be  affirmed;  the  court  having  properly 
held  that  the  breach  of  the  contract  occurred  at  the  time  of  the  plain- 
tiff's formal  demand,  coupled  with  an  authority  to  draw  upon  him  for 
the  amount  of  the  purchase  price.  The  defendant  could  waive  the 
method  of  payment  tendered  and  accept  the  demand  as  of  that  date, 
and  the  plaintiff's  rights  became  fixed  as  of  that  date. 
The  judgment  appealed  from  should  be  affirmed. 

Judgment  afflnned,  with  costs.    All  concur. 


KUNZ  V.  BOSSELMAK. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1909.) 

1.  iNJUWOnON   (8  96*) — ObOUNDS— PUBIJOATION   OF   PORTRAIT. 

At  common  law  the  publication  of  one's  portrait  could  not  be  restrained, 
whefe  It  was  not  alleged  that  the  publication  was  libelous;  but  such 
right  Is  given  by  Laws  1903,  p.  306,  c.  132,  when  the  portrait  is  used  for 
purposes  of  trade  or  as  an  advertisement. 

[Ed.  Note.— For  other  cases,  see  Injunction,  C«it  Dig.  1 167;  Dec  Dig. 
8  96.*] 

2.  IRJUITCTION    (8    118**) — ^PROOEBOINOS— PLSADINO^SUFnCIENCT    OF    AlXKQA- 

TION. 

In  a  toit  to  restrain  the  publication  of  a  portrait  under  Laws  1903.  p. 
808»  c.  132,  a  complaint  ailing  that  defendant,  engaged  in  the  business 
of  publishing  and  selling  portraits,  etc.,  among  other  places,  in  the  city 
of  New  York,  unlawfully  and  without  plaintifTs  consent,  in  violation  of 
the  act,  offered  for  sale,  for  the  purposes  of  trade,  her  portrait,  suffi- 
ciently alleged  that  the  acts  complained  of  were  committed  in  the  state 
of  New  York. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Gent.  Dig.  8  225;  Dec  Dig. 
8  lis.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Hattie  Kunz,  an  infant,  by  Catherine  B.  Rocklein,  hei 
guardian  ad  litem,  against  Andreas  C.  Bosselman.  From  a  judgment 
overruling  a  demurrer  to  the  complaint,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Rudolph  Marks,  for  appellant. 

George  E.  Miner,  for  respondent 

RICH,  J.  At  common  law  an  action  would  not  lie  to  restrain  the 
publication  of  one's  portrait,  where  it  was  not  alleged  that  the  publica- 
tion was  libelous.  Roberson  v.  Rochester  Folding  Box  Co.,  171  N. 
Y.  538,  64  N.  E.  442,  69  L.  R.  A.  478.  89  Am.  St.  Rep.  828.  Such 
publication  may  now,  however,  be  restrained  in  this  state,  under  chap- 
ter 132,  p.  308,  of  the  Laws  of  1903,  which  provides  that: 

"A  person,  firm  or  corporation  that  uses  for  advertising  purposes,  or  for  the 
purposes  of  trade,  the  name,  portrait  or  picture  of  any  living  person  without 
having  first  obtained  the  written  consent  of  such  person,  or  if  a  minor  of  his 
or  her  parent  or  guardian,  Is  guilty  of  a  misdemeanor.'* 

*For  other  c««ei  lee  same  topio  A  i  numbbb  In  Dee.  ft  Am.  Dlgi.  1907  to  dat«,  ft  R«p'r  Indexes 
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And  that: 

"Any  person  whose  name,  portrait  or  picture  is  used  within  this  state  for 
adyertlsing  purposes  or  for  the  purposes  of  trade  without  the  written  consent 
first  obtained  as  above  provided  may  maintain  an  equitable  action  in  the 
Supreme  Court  of  this  state  against  the  person,  firm  or  corporation  so  using 
his  name,  portrait  or  picture,  to  prevent  and  restrain  the  use  thereof,  and 
may  also  sue  and  recover  damages  for  any  injuries  sustained  by  reason  of 
such  use." 

The  complaint  alleges  that  the  defendant  was  engaged  in  the  busi- 
ness of  publishing  and  selling  portraits,  photographs,  among  other 
places,  at  No.  469  Broadway,  torough  of  Manhattan,  New  York  City, 
under  the  firm  name  and  style  of  A.  C.  Bosselman  &  Co.,  and  that  this 
defendant  publicly,  knowingly— 

"and  without  the  consent,  written  or  otherwise,  of  this  plaintiff,  or  of  her 
parents  or  guardians,  and  in  spite  of  the  remonstrances  and  protests  of  this 
plaintiff,  and  in  violation  of  chapter  132  of  the  Laws  of  1908  of  the  state  of 
New  York,  entitled  'An  itct  to  prevent  the  unauthorized  use  of  the  name  or 
picture  of  any  person  for  the  purposes  of  trade/  has  used,  displayed,  circulate 
ed,  and  offered  for  sale,  and  for  the  purposes  of  trade,  and  is  still  using, 
displaying,  circulating,  and  offering  for  the  purpose  of  sale  and  trade,  the 
portrait  and  picture  of  this  plaintiff,  the  said  Hattie  Kunz." 

The  contention  of  the  learned  counsel  for  the  appellant  that  the  com- 
plaint is  defective,  in  that  it  fails  to  allege  that  the  acts  complained 
of  were  committed  in  the  state  of  New  York,  is  without  merit.  It  is 
true  that  it  will  be  necessary  for  plaintiff  to  prove  upon  the  trial  that 
her  portrait  has  been  published  in  this  state,  and  it  was  necessary  to 
allege  every  fact  necessary  to  bring  the  case  within  the  statute.  The 
complaint,  stripped  of  verbiage,  states  that  the  defendant,  engaged  in 
the  business  of  publishing  and  selling  portraits,  photographs,  pictorial 
post  cards,  and  souvenirs,  among  other  places,  in  the  city  of  New 
York,  unlawfully  and  without  the  consent  of  this  plaintiff,  written  or 
otherwise,  in  violation  of  chapter  132,  p.  308,  of  the  Laws  of  1903, 
has  used,  circulated,  and  offered  for  sale,  for  the  purposes  of  trade,  her 
portrait  and  picture.  In  my  opinion  this  amounts  to  an  allegation  that 
the  acts  complained  of  were  committed  in  this  state.  In  Rochester 
Railroad  Company  v.  Robinson,  133  N.  Y.  246,  30  N.  E.  1008,  Judge 
Maynard  said : 

*'A  statement  is  not  to  be  deemed  any  the  less  a  statement  of  fact  because 
its  ascertainment  may  depend  upon  some  principles  of  law  applicable  to  vari- 
ous other  facts  and  circumstances  (PriclLhardt  v.  Robertson,  4  Civ.  Proc.  R. 
112),  and  it  has  always  been  held  to  be  good  pleading,  under  the  Ck>de.  to  state 
facts  according  to  their  legal  effect  (Brown  v.  Champlin,  66  N.  Y.  214 ;  Thay- 
er y.  Gile,  42  Hun,  268).  'Pleadings  are  not  now  to  be  strictly  construed 
against  the  pleader,  and  averments  which  sufficiently  point  out  the  nature  of 
the  pleader's  claim  are  sufficient,  if  under  them,  upon  a  trial  of  the  issue,  he 
would  be  entitled  to  give  all  the  necessary  evidence  to  establish  his  claim.' 
Bemey  y.  Drexel,  33  Hun,  84-37.  An  allegation  that  due  proceedings  had  been 
taken  to  establish  a  mechanics'  lien  was  held  on  demurrer  to  be  good.  Mc- 
Corlde  y.  Herrmann,  22  N.  Y.  St.  Rep.  619,  5  N.  Y.  Supp.  881." 

While  perhaps  more  scientific  care  ought  to  have  been  exercised  in 
drawing  this  complaint,  it  states,  nevertheless,  a  cause  of  action  under 
the  statute,  and  the  interlocutory  judgment  must  be  affirmed,  with 
costs. 
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GAYNOR,  J.  (concurring).  The  place  does  not  need  to  be  alleged. 
It  was  only  necessary  to  allege  generally  the  use  being  made  of  the 
plaintiffs  picture  without  her  consent,  and  leave  the  place  and  par- 
ticulars to  the  evidence.  Such  a  complaint  would  not  be  demurrable 
on  the  theory  that  the  place  "might"  be  out  of  the  state.  It  might  be 
and  it  might  not,  and  either  could  be  proved  under  the  general  allega- 
tion. The  allegation  of  the  statute  in  the  complaint  is  mere  verbiage. 
Because  the  plaintiff  has  alleged  it  the  defendant  demurs  on  the  theory 
that  the  place  "may"  be  outside  of  the  state.  Yes,  but  it  may  not  be ; 
that  is  for  the  evidence ;  and  if  out  of  the  state  the  common  law  there 
might  sustain  the  action. 

Interlocutory  Judgment  affirmed,  with  costs.    All  ccmcur. 


FLECK  v.  COHN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  19,  1900.) 

1.  Evidence  (§  77*) — Pbesumptions— Failube  to  Caix  Witwess. 

There  can  be  no  presumption  in  favor  of  a  plaintiff,  because  defendant 
failed  to  call  a  material  witness  who  was  present  in  court,  where,  on  the 
plaintiff  subsequently  calling  such  witness,  defendant  made  him  his  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  S  97;  Dec  Dig. 
§  77.*] 

2.  Reference  ($  41*) — Disqualification  of  Referee— Waiver. 

Any  question  as  to  the  disqualification  of  a  referee,  because  he  had  act- 
ed as  clerk  for  defendant's  attorney,  is  waived,  where  plaintiff,  with 
knowledge  of  the  facts,  spoke  to  the  referee  about  it,  and  at  the  same 
time  disclaimed  any  intention  of  questioning  his  integrity  or  of  object- 
ing to  his  hearing  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §  67;   Dec.  Dig. 

i  4i.*] 

Appeal  from  Kings  County  Court. 

Action  by  Barbara  C.  Fleck  against  Casper  Cohn  and  others.  From 
an  order  confirming  the  report  of  a  referee,  defendant  Millie  Cohn 
appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
BURR,  JJ. 

Wm.  D.  Sporborg  (Max  Winkler  and  Harold  S.  Fleischer,  on  the 
brief),  for  appellant. 
Jacob  Brenner,  for  respondent  Casper  Cohn. 

WOODWARD,  J.  The  question  presented  to  the  referee  in  this 
case  was  what  portion  of  the  surplus  moneys  should  be  set^aside  for 
the  purpose  of  securing  the  inchoate  right  of  dower  of  the  appellant, 
Millie  Cohn.  There  was  evidence  which  warranted  the  referee  in 
finding  that  Casper  Cohn  and  David  Cohn  entered  into  a  contract  for 
the  purchase  of  the  property  in  question  prior  to  the  intermarriage 
of  David  Cohn  and  Millie  Freedman  Cohn,  and  that  the  purchase  price, 
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aside  from  the  assuming  of  mortgages  and  the  giving  of  a  purchase- 
money  mortgage,  was  $3,000,  of  which  Casper  Cohn  contributed  $2,- 
600  and  David  Cohn  $500,  with  an  understanding  that,  if  David  Cohn 
repaid  to  Casper  Cohn  the  sum  of  $1,000,  the  former  should  have  a 
one-half  interest  in  the  property,  otherwise  his  interest  to  be  one-sixth, 
and  that  David  Cohn  never  contributed  anything  further  toward  the 
purchase  of  the  property. 

David  Cohn  and  his  wife  were  living  apart  at  the  time  this  contro- 
versy arose,  and  the  deeds,  mortgages,  etc.,  showing  no  facts  as  to 
the  proportionate  ownership  of  the  premises,  the  claimant,  Millie  Cohn, 
urges  that  the  presumption  prevails  of  equal  ownership,  and  that  the 
evidence  which  she  produces,  in  harmony  with  this  presumption,  is 
such  as  to  outweigh  that  of  the  respondents.  Aside  from  the  pre- 
sumption, all  of  the  testimony  offered  by  the  appellant  was  of  alleged 
conversations  and  admissions  of  equal  ownership  at  about  the  time 
the  contract  was  made,  and  of  facts  tending  to  support  an  inference 
that  David  Cohn  actually  paid  $1,500  of  the  purchase  price.  The 
evidence  of  Casper  and  of  David  Cohn  was  direct  and  positive  as  to 
the  transaction,  while  the  testimony  in  opposition  was  not  of  the  high- 
est probative  character,  even  assuming  the  witnesses  to  have  been 
disinterested  and  honest  in  their  intentions,  and  we  are  of  the  opinion 
that  the  weight  of  evidence  is  not  so  preponderating  as  to  justify  a 
reversal  of  the  order. 

The  suggestion  that  the  referee  erred  in  not  taking  judicial  notice 
of  the  presence  of  David  Cohn  in  court,  and  the  fact  that  he  was  not 
called  by  Casper  Cohn,  is  of  no  merit.  Casper  Cohn  had  himself  tes- 
tified, and  as  the  case  stood  he  was  not  contradicted.  He  was  not 
bound  to  produce  more  evidence.  But  the  appellant  subsequently  call- 
ed David  Cohn,  and  then  the  respondent  made  him  his  witness,  so  that 
there  could  be  no  possible  presumption  arising  from  an  original  fail- 
ure to  call  him  on  the  part  of  Casper  Cohn. 

But  it  is  here  urged  that  the  referee  had,  at  some  time  prior  to  the 
hearing  in  this  proceeding,  acted  as  clerk  of  the  attorney  who  ap- 
peared for  Casper  Cohn,  and  that  it  was  improper  for  him  to  act  as 
referee  because  of  this  fact.  It  appears,  however,  that  this  fact  was 
called  to  the  attention  of  the  appellant's  counsel,  and  that  the  latter 
mentioned  it  to  the  referee,  at  the  same  time  disclaiming  any  inten- 
tion of  questioning  his  integrity  or  of  objecting  to  his  hearing  the 
evidence.  It  is  doubtful  if  the  referee  was  disqualified  under  any 
reasonable  construction  of  rule  79  of  the  general  rules  of  practice. 
But,  if  he  was,  the  rule  is  well  settled  that : 

•*A  party  may  waive  a  rule  of  law  or  a  statute,  or  even  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where  it  is  exclusively  a  mat- 
ter of  private  riglit,  and  no  considerations  of  public  policy  or  morals  are  in- 
volved; and,  having  once  done  so,  he  cannot  subsequently  invoke  its  protec- 
tion."    Sentenis  v.  Ladew,  140  N.  Y.  463,  468,  35  N.  E.  650,  37  Am.  St  Rep.  569. 

While  it  is  true,  of  course,  that  considerations  of  public  policy  for- 
bid the  appointment  of  a  "referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  application  for 
such  appointment  is  made,  or  who  is  in  any  way  connected  in  busi- 
ness with  such  attorney  or  counsel,  or  who  occupies  the  same  office 
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with  such  attorney  or  counsel"  (rule  79),  where  these  facts  are  fully 
known  to  the  parties  or  their  counsel,  and  the  appointment  is  made  and 
the  trial  or  hearing  proceeds  without  objection,  we  see  no  reason  for 
holding  that  the  determination  should  be  set  aside,  and  Fortunato  v. 
Mayor,  31  App.  Div.  271,  273,  62  N.  Y.  Supp.  872,  clearly  intimates 
that  this  would  be  the  rule.  But  in  the  present  case  it  does  not  ap- 
pear that  the  referee  was  a  derk  in  the  office  of  the  respondent's  at- 
torney. He  had  been  such  clerk  at  a  time  prior  to  such  appointment  j 
but  this  fact  was  called  to  the  attention  of  the  appellant's  counsel, 
and  he  refused  to  make  any  objection,  and  it  is  not  now  suggested  that 
there  was  any  lack  of  integrity  on  tiie  part  of  the  referee.  We  are 
clearly  of  the  opinion  that  the  rule  invoked  by  the  appellant  has  no 
bearing  here,  and  that  the  appeal  is  not  well  taken. 
The  order  appealed  from  should  be  affirmed. 

Order  of  the  County  Court  of  Kings  county  affirmed,  with  $10  costs  and 
difsbursements.    All  concur. 


In  re  GLENWOOD  AVE.   IN  CITY  OP  TONKERS, 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  12,  1909.) 

Municipal  Cobpobations  (§  297*) — Public  Improvements— Rekor6tbance&— 
Persons  Signing. 

Under  Yonkers  City  Charter  (Laws  1895,  p.  1372,  c.  635)  tit  7,  S  4,  pro- 
viding that  if  no  remonstrance,  signed  by  a  majority  of  the  persons  who 
will  be  assessed  for  the  opening  of  a  proposed  street,  is  presented  to  the 
council  within  a  certain  time,  the  street  shall  be  opened,  a  remainderman 
could  not  sign  a  remonstrance,  though  the  life  estate  was  subject  to  di- 
vestiture, and  sale  by  executors  at  the  life  tenant's  election. 

[Ed.  Note. — Fdr  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
797;  Dec.  Dig.  8  297.*] 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  laying  out,  opening,  and  extending  Glenwood  av- 
enue, in  the  city  of  Yonkers,  to  which  James  C.  Colgate  and  others 
filed  a  remonstrance.  From  an  order  appointing  commissioners  of 
estimate  and  appraisal,  and  from  an  order  denying  remonstrators'  ap- 
plication to  set  aside  such  order,  they  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

James  M.  Hunt,  for  appellants. 
John  F.  Brennan,  for  respondent. 

WOODWARD,  J.  The  charter  of  the  city  of  Yonkers  (chapter 
,  635,  p.  1372,  of  the  Laws  of  1896)  provides  in  the  fourth  section  of 
title  7  for  the  opening  of  streets.  The  proceeding  must  be  opened 
by  a  petition  signed  by  one-third  of  the  persons  owning  land  on  the 
line  of  said  street  or  proposed  street,  and  it  does  not  appear  to  be 
questioned  here  that  this  much  of  the  proceeding  is  regular.     But  it 
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is  provided  that  the  common  council,  "if  no  remonstrance,  signed  by 
a  majority  of  the  persons  who  will  be  assessed  therefor,  shall  be  pre- 
sented to  it  on  or  before  the  day  specified  in  said  notice,  it  may  then 
*  *  *  allow  such  improvement  to  be  made,  or  the  property,  rights, 
or  easements  to  be  taken."  It  is  then  provided  that  the  common  coun- 
cil shall  fix  the  assessment  district,  and  that  that  body  may,  notwith- 
standing a  remonstrance,  authorize  the  work  or  the  taking  of  the  rights 
by  unanimous  action  of  all  the  members. 

The  appellants  herein  did  make  a  remonstrance,  and  it  does  not  ap- 
pear to  be  questioned  here  that  the  action  of  the  common  council  in 
authorizing  the  proceeding  here  in  question  did  not  act  by  unanimous 
voice  of  all  its  members,  so  that  the  question  before  the  court  is  as 
to  the  sufficiency  of  the  remonstrance.  This  remonstrance  was  signed 
by  James  C.  Colgate,  Susan  F.  Colgate,  and  Mary  Colgate,  individual- 
ly, and  by  the  executors  of  the  last  will  and  testament  of  James  B. 
Colgate,  and  by  James  C.  Colgate  and  George  G.  De  Witt  as  trustees, 
and  the  record  shows  that  the  only  other  persons  owning  land  within 
the  assessment  district  are  Laura  McDonald  and  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  the  moving  parties  in  the 
original  petition.  James  B.  Colgate  was,  in  his  lifetime,  the  owner 
of  all  the  land  in  the  assessment  district,  aside  from  the  moving  pe- 
titioners. By  his  last  will  and  testament  he  devised  to  his  wife,  Susan 
F.  Colgate,  for  life,  these  lands  within  the  assessment  district,  and 
upon  her  death  the  property  is  to  be  divided  in  three  parts;  one  of 
these  to  go  to  Mary  Colgate,  another  to  James  C.  Colgate,  and  the 
third  part  to  James  C.  Colgate  and  George  G.  De  Witt  as  trustees. 

It  does  not  seem  to  be  claimed  that  the  addition  of  the  names  of 
the  trustees  adds  anything  to  the  remonstrance,  and  it  seems  to  us  that 
the  purpose  of  the  statute  was  not  to  include  all  persons  who  might 
have  an  interest  in  real  estate,  but  to  afford  a  reasonable  protection 
to  the  owners  of  real  property  to  be  assessed.  If  James  B.  Colgate 
had  been  alive  at  the  time  this  proceeding  was  instituted,  he  alone 
would  have  been  qualified  to  remonstrate.  He  was  dead;  but  this 
property  was  vested  for  life  in  his  widow,  subject  to  be  divested  at  her 
election  and  sold  by  the  executors  under  the  provisions  of  the  will, 
so  that  there  was  no  certainty  that  any  o;ie  of  the  signers  of  the  re- 
monstrance, aside  from  Susan  F.  Colgate,  would  ever  be  called  upon 
to  meet  any  part  of  the  assessment;  certainly  not  that  they  would 
ever  be  assessed,  and  the  statute  gives  the  right  to  effectively  remon- 
strate only  to  a  "majority  of  the  persons  who  will  be  assessed  there- 
for." There  was  only  one  property  involved  (the  jestate  of  James 
B.  Colgate,  deceased),  and  we  are  of  the  opinion  that  with  that  prop- 
erty tied  up  in  a  life  estate,  liable  to  be  sold  at  the  election  of  the  hold- 
er of  the  life  estate,  the  mere  fact  that  some  of  the  expense  might  ul- 
timately fall  upon  the  remaindermen  did  not  give  them  any  standing 
to  protest  against  this  proposed  public  improvement.  We  are  not 
dealing  with  a  judicial  settlement  of  accounts,  or  with  the  equities 
as  between  life  tenants  and  remaindermen,  but  with  a  statutory  priv- 
ilege accounted  to  a  class — to  persons  who  will  be  assessed  for  a 
public  improvement — and  the  possible  remainderman  (for  they  have 
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no  vested  right  in  the  real  estate  within  the  assessment  district  under 
the  provisions  of  the  will)  have  no  place  in  this  class. 

The  orders  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    AH  concur. 


.  PEOPLE  v.  MEADOWS. 

(Supreme  Court,  Special  Term,  Erie  0>tmt7.    March  10,  1900.) 

CsnciNAii  LiAlW  (S  1073*) — AppEAii— Stat— Cebtificatb  of  Reasonabub  Doxtbt. 
The  test  of  propriety  ot  granting  a  certlflcate  of  reasonable  doubt, 
whereon  there  may  be  a  stay  pending  appeal  from  a  conviction.  Is  that 
questions  of  law  are  raised  sufficient  for  the  consideration  of  the  appel- 
late tribunal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Iolw,  Cent  Dig.  |  2730 ;  Dec 
Dig.  S  1073.*] 

Harold  G.  Meadows,  convicted  of  an  offense,  applies  for  a  certify 
icate  of  reasonable  doubt.    Certificate  granted. 

Wesley  C.  Dudley,  Dist.  Atty.,  for  the  People. 

Joseph  G.  Dudley  and  Charles  A  Dolson,  for  defendant 

MARCUS,  J.  In  order  that  a  judgment  of  conviction  pending 
an  appeal  may  be  stayed,  a  certificate  of  reasonable  doubt  wheth- 
er the  judgment  should  stand  may  be  granted  by  the  judge  who  pre- 
sided at  the  trial  or  the  judge  presiding  at  a  regularly  appointed 
Special  Term  in  the  district.  The  order  to  show  cause  in  this  mat- 
ter was  granted  by  the  justice  presiding  at  the  trial  in  which  de- 
fendant was  convicted,  and  the  matter  comes  before  me  as  the  jus- 
tice presiding  at  a  regularly  appointed  Special  Term  in  this  district. 

The  defendant  has  perfected  an  appeal  from  the  judgment  of  con- 
viction, and  from  the  record  and  proceedings  presented  to  me  and 
argued  by  counsel  it  appears  that  numerous  exceptions  were  taken 
on  the  trial  by  defendant  to  rulings  of  the  trial  court.  As  is  often 
the  case  upon  important  trials,  when  prompt  rulings  must  be  made, 
such  questions  are  not  always  free  from  doubt,  and  the  possibili- 
ty of  error  is  sometimes  added  to  when  conducted  by  numerous  able 
counsel  on  both  sides.  The  test  of  propriety  of  granting  a  certificate 
of  reasonable  doubt  is  not  that  the  judge  to  whom  the  application 
is  made  should  be  satisfied  that  the  judgment  will  be  reversed  on  ap- 
peal, but  that  questions  of  law  are  raised  sufficient  for  the  considera- 
tion of  the  appellate  tribunal.  The  right  of  appeal,  since  it  is  a  part 
of  our  criminal  procedure,  should  be  regarded  quite  as  important 
in  a  free  government  as  it  is  in  civil  cases ;  and  yet  a  defeated  par- 
ty can  as  matter  of  right  secure  a  stay  of  proceeding  under  a  judg- 
ment by  giving  adequate  security  on  appeal.  It  would  seem  that 
under  ordinary  circumstances  one  who  is  to  be  deprived  of  person- 
al liberty  by  a  judgment  of  conviction  should,  with  equal  claim  of 
right,  be  able  to  obtain  a  stay  of  judgment  on  giving  sufficient  bail 
to  secure  his  presence  in  case  of  final  affirmance  of  the  judgment 
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against  him.  The  present  law,  providing  for  a  certificate  of  rea- 
sonable doubt  in  a  proper  case,  has  doubtless  grown  to  some  extent 
from  a  certain  manifestation  of  public  impatience  with  the  delays 
that  at  times  mark  the  administration  of  criminal  law.  Such  con- 
siderations, however,  should  not  control  judicial  action.  If  the  pres- 
ent mode  of  procedure  in  criminal  trials,  with  the  appeal  or  ap- 
peals allowed,  results  in  undesirable  delay  in  the  enforcement  of 
criminal  law,  relief  should  be  had  by  legislative  action,  in  the  way, 
either  of  abolishing  appeals  altogether,  which,  however,  would  be 
undesirable,  or  still  further  expediting  tiieir  disposition  towards  final 
adjudication.  As  it  is,  appeals  in  criminal  cases  are  given  prefer- 
ence upon  the  calendars  of  all  appellate  courts  in  the  state.  As  illus- 
trating the  danger  from  allowing  no  appeals  in  criminal  cases, 
it  is  sufficient  to  note  that  within  the  past  two  years  a  Court  of  Ap- 
peal in  criminal  cases  has  been  established  in  England  for  the  first 
time  in  its  judicial  history  where  no  appeal  from  a  judgment  of  con- 
viction or  acquittal  of  the  trial  court  formerly  lay. 

I  am  confirmed  in  these  considerations  by  the  able  opinion  of  my 
associate,  Mr.  Justice  WOODWARD,  rendered  in  1906,  in  granting 
such  a  certificate  upon  the  conviction  of  Abraham  Hummel  in  New 
York  City.  People  v.  Hummel,  49  Misc.  Rep.  136,  98  N.  Y.  Supp. 
713.  In  the  present  case  it  seems  to  me  that  the  proceedings  and 
rulings  upon  the  trial  without  considering  them  in  detail,  in  the  lan- 
guage of  Mr.  Justice  Truax,  quoted  with  approval  by  Mr.  Justice 
Woodward  in  the  Hummel  Case,  raise  questions  of  law  "sufficient 
for  the  consideration  of  the  appellate  tribunal,"  and  the  certificate 
is  therefore  granted  upofi  condition,  however,  that  defendant's  bail 
be  increased  from  $5,000,  its  present  amount,  to  $10,000. 


DEIiA^WARB,  L.  &  W.  R.  CO.  v.  CITY  OF  BUFFALO. 

(Supreme  Court,  Special  Term,  Erie  County.    March,  1909.) 

L  Watebs  and  Water  Courses  (S  201*) — ^MuNioiPAii  Water  Sufflt— Fur- 
HiSHiNO  Water  to  Inhabitants. 

Where  a  city  having  power  to  maintain  a  waterworks  system  to  supply 
Its  inhabitants  furnishes  an  Inhabitant  with  water  regularly  for  a  period 
of  years,  the  rates  being  promptly  paid,  an  implied  contract  exists  on 
the  part  of  the  city  to  supply  the  water,  and  it  may  not  arbitrarily  shut 
off  the  supply  and  deprive  the  customer  of  its  contract  prlvUege. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
1275;  Dec.  Dig.  8  201.*] 

2l  Waters  and  Water  Courses  (|  201*) — Cirr  Waxbb— Bight  to  Service^ 
"Inhabitant." 

A  railroad  company  having  large  property  interests  in  a  city  subject 
to  taxation  therein  is  an  "Inhabitant"  within  Laws  1870,  p.  1161,  c.  519, 
empowering  the  dty  of  Buffalo  to  construct  and  maintain  waterworks  to 
■upply  the  city  and  its  inhabitants  with  water. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
I  275;  Dec.  Dig.  |  201.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8594-3604; 
vol.  8,  p.  7687.] 


•Vor  other  ctiM  Me  lame  topic  A  9  inrifBBB  in  Dec.  A  Am.  Dlge.  1907  to  date,  A  Rep'r  Indexes 
115N.Y.a'-42 

Digitized  by  ^ 


/Google 


658  116  NBW  YORK  SUPPLEMENT.  (Sup.  Ct. 

8.  Watebb  and  Wateb  Couesbs  (S  201*) — Watbbwobks— Poweb  to  Supplt 
Water  fob  Use  Outside  City. 

A  city  with  power  to  maintain  waterworks  to  supply  Its  Inhabitants 
with  water  has  power  to  deliver  within  the  dty  water  from  its  water- 
works system  to  a  railroad  company,  an  inhabitant  of  the  city,  which 
stores  the  water  outside  the  dty  limits  for  use  partly  within  and  partly 
without  the  dty  limits. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  C«it  Dig. 
I  275;   Dec.  Dig.  |  201.*] 

Application  by  the  Delaware,  Lackawanna  &  Western  Railroad 
Company  against  the  City  of  Buffalo  for  a  temporary  injunction. 
Injunction  continued. 

L.  L.  Babcock,  for  the  motion. 

L.  E.  Desbecker,  Corp.  Counsel,  opposed. 

POUND,  J.  The  facts  material  to  this  application  ate  not  in  dis- 
pute.    The  questions  presented  are  of  law  only. 

The  city  of  Buffalo  has  and  exercises  the  power  "to  construct, 
maintain,  and  regulate  waterworks  to  supply  the  city  and  its  inhabi- 
tants with  water."  Laws  1870,  p.  1161,  c.  619.  Since  November 
16,  1885,  the  city  has  furnished  the  plaintiff  with  water  from  its  city 
mains  at  a  point  within  the  city  limits,  and  the  plaintiff  has  taken 
the  same  through  its  pipes  to  a  storage  reservoir  in  the  village  of 
Sloan,  across  the  city  line,  and  used  it  for  general  railroad  purposes, 
including  the  supplying  of  its  locomotive  engines,  which  run  both 
inside  and  outside  the  city.  The  water  has  been  furnished  at  regu- 
lar meter  rates  and  paid  for  monthly  by  the  plaintiff.  The  city  now 
threatens  arjbitrarily  to  cut  off  this  water  supply,  although  it  has  no 
intention  to  cut  off  the  supply  of  other  consumers  of  water  for  use 
outside  the  city.  The  plaintiff  brings  suit  to  restrain  the  defendant 
permanently,  and  asks  for  an  injunction  during  the  pendency  of  the 
action. 

The  decision  of  this  motion  does  not  involve  a  consideration  of 
the  power  of  the  municipality  to  fix  rates  or  to  make  reasonable  rules 
and  regulations  for  the  sale  of  water  for  use  outside  the  city,  or,  for 
cause,  to  shut  off  defendant's  supply  of  water  at  this  point.  Nor  is 
this  a  case  where  a  corporation  seeks  to  compel  the  city  to  supply 
water  for  use  outside  the  city  limits,  independent  of  contract,  on  the 
claim  that  the  city  must  serve  all  who  apply  without  discrimination, 
whether  inhabitants  of  the  city  or  not.  Nor  is  the  question  one  of 
the  power  of  the  city  to  embark  in  the  business  of  supplying  water 
to  nonresidents  generally  for  use  outside  the  city,  or  to  incur  an  in- 
debtedness therefor,  or  to  make  a  gift  or  gratuity  of  city  water,  or 
to  offer  a  more  favorable  rate  to  one  consumer  than  to  another  in 
like  situation,  or  to  contract  to  supply  the  plaintiff  with  a  fixed  quan- 
tity of  water  at  a  fixed  rate  for  a  fixed  term.  Nor  is  it  maintained 
by  the  city  that  it  has  not  or  may  not  have  ample  surplus  water  aft- 
er supplying  the  demands  of  the  municipality  and  its  inhabitants. 
It  is  conceded  that  the  supply  at  its  command  is  practically  unlimited. 

*For  other  cases  see  same  topic  ft  9  number  in  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Rep'r  Ipdezec 
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Plaintiff  alleges  a  valid  contract  with  the  city  for  this  supply  of  wa- 
ter. Defendant  denies,  not  only  the  existence  of  any  contract,  but 
also  the  power  of  the  city  to  make  a  valid  contract  for  the  purpose. 
It  has  been  held,  in  substance,  that  when  the  city  connects  an  in- 
habitant's house  with  its  street  mains,  and  furnishes  him  with  wa- 
ter with  regularity  for  a  period  of  years,  the  rates  being  at  all  times 
promptly  paid,  an  implied  contract  exists  on  the  part  of  the  city  to 
supply  water,  and  on  the  part  of  the  inhabitant  to  pay  the  rates,  and 
that  the  consumer  is  entitled  to  injunctive  relief  restraining  the  city 
from  cutting  off  this  supply  as  long  as  he  pays  such  rates  (McEn- 
tee  v.  Kingston  Water  Co.,  166  N.  Y.  27,  58  N.  E.  786) ;  for,  to  quote 
Bartlett,  J.,  writing  the  opinion  in  the  above  case : 

"It  would  shock  the  sense  of  Justice  If  It  were  to  sit  as  a  judge  in  its  own 
case  by  cutting  off  the  customer  from  his  contract  privilege." 

That  the  plaintiff  is  within  the  meaning  of  the  act  of  1868,  supra, 
an  "inhabitant*'  of  the  city  of  Buffalo,  having  large  property  inter- 
ests subject  to  taxation  therein,  and  entitled  to  water  for  its  use  with- 
in the  city  limits  on  the  same  terms  as  any  other  like  consumer,  is 
unquestioned;  but  the  power  to  make  a  valid  contract  to  supply 
plaintiff  with  water  for  use  outside  the  city  is  challenged.  The  re- 
cent case  of  Simson  v.  Parker,  190  N.  Y.  19,  82  N.  E.  732,  is  relied 
on  by  the  defendant.  All  that  is  material  to  the  decision  in  that 
case  is  the  holding  that  an  express  legislative  prohibition  of  a  sale 
of  water  by  the  city  of  Tonawanda  to  a  corporation  located  outside 
the  city,  "if  thereby  the  supply  for  the  city  or  its  inhabitants  shall 
be  insufficient,"  renders  invalid  a  contract  to  furnish  such  outside 
corporation  with  a  fixed  quantity  of  water  for  a  fixed  term  without 
limiting  such  supply  to  the  surplus  waters  remaining  after  the  needs 
of  the  city  and  its  inhabitants  have  been  supplied.  The  learned  court 
upholds  the  statute  authorizing  the  sale  of  surplus  waters  to  con- 
sumers outside  the  city,  but  questions  the  power  of  the  Legislature 
to  authorize  a  city  to  incur  an  indebtedness  or  to  levy  taxes  to  en- 
able it  to  engage  generally  in  the  business  of  supplying  water  to  con- 
simiers  outside  the  city  limits.  But  the  question  presented  here  is 
much  narrower.  Is  it  in  excess  of  the  powers  granted  to  the  city  of 
BuflFalo  for  it  to  deliver  within  the  city  water  from  its  system  of 
waterworks  to  an  inhabitant  of  the  city  who  stores  the  water  out- 
side the  city  limits  for  use  partly  within  and  partly  without  such  limits  ? 
The  well-considered  case  of  Lawrence  v.  Methuen,  166  Mass.  206, 
44  N.  E.  247,  holds,  in  effect,  that  a  city  authorized  to  supply  wa- 
ter to  its  inhabitants  has  such  power.  I  find  no  decision  to  the  con- 
trary. If  the  city  has  power  to  make  a  valid  contract  to  furnish 
this  water  to  plaintiff,  it  has  made  such  a  contract.  Reason  and 
custom,  as  well  as  authority,  sustain  such  a  holding.  The  convenience 
of  large  business  enterprises,  located  partly  in  one  municipality  and 
partly  in  another,  would  be  seriously  interfered  with  if  the  most 
available  supply  could  not  be  resorted  to,  and  if  the  city  could  under 
no  circumstances  furnish  its  inhabitants  with  water  for  use  outside 
the  city  limits,  or  if,  after  once  having  undertaken  to  supply  such 
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enterprises,  the  city  could  at  will  and  without  cause  arbitrarily  cut 
off  the  supply  of  one  such  inhabitant,  while  continuing  to  supply 
others. 

It  follows  that  plaintiff  has  power  to  make  and  has  made  a  valid 
contract  with  defendant  implied  from  a  course  of  dealing  over  a  pe- 
riod of  years,  and  that  the  city  may  not  "sit  as  a  judge  on  its  own 
case,"  and  arbitrarily  deprive  plaintiff  of  its  vested  rights. 

Let  the  injunction  be  continued. 


CARROLL  v.  TITLE  GUARANTEE  &  TRUST  CO.  et  at 
(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1909.) 

1.  Vendob  and  Pubchaseb  (f  144*) — Construction  of  Contbactt— Title  op 

Vendob— Pebfectino  Title. 

By  a  contract  to  convey,  subject  to  a  covenant  as  to  the  pollution  of  a 
creek  and  a  condition  in  a  deed  made  by  a  remote  grantor  that  a  dog 
should  not  be  kept  on  the  premises,  it  was  agreed  that  the  vendor  should 
deposit  a  certain  sum  with  a  title  guarantee  and  trust  company,  to  be  paid 
the  purchaser  if  after  18  months  from  delivery  of  the  deed  vendor  did  not 
perfect,  obtain,  and  record  a  proper  release  of  the  conditions  in  accord- 
ance with  the  judgment  of  the  company's  counsel.  Held,  that  the  parties 
contemplated  a  release  by  some  one  who  might  have  a  right  to  claim  a 
forfeiture  on  breach  of  the  condition,  if  It  be  such,  or  damages  for 
breach  of  the  covenant,  if  it  be  such,  and  that  an  instrument,  executed 
and  recorded  by  vendor,  purporting  to  release  any  right  of  forfeiture, 
re-entry,  or  reverter,  which  she  might  have,  did  not  entitle  her  to  the 
deposit  on  refusal  of  the  company  to  approve  the  release,  and  that  it 
was  immaterial  in  this  respect  whether  the  provision  in  the  contract  was 
a  condition  or  a  covenant,  or  whether  the  provision  rendered  the  title 
marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S§ 
271,  275;  Dec  Dig.  f  144.*] 

2,  CONTBAOTS  t8  143*) — CONSTBTJOTIOW— POWEB  OF  COUBT— RELIEF  AGAINST  UN- 

WISE Pbovisions. 

The  court  cannot  substitute  a  different  contract  from  the  one  actually 
made,  because  it  may  think  the  party  bound  unwise  in  making  it 

[Ed.  Note. — For  other  cases*  see  Contracts,  Cent  Dig.  S  723 ;  Dec.  Dig. 
f  143.*] 

8.  Vendob  and  Pxtbojiaseb  (f  130^) — ^Mabketable  Title. 

If  a  contract  Is  silent  respecting  an  alleged  condition  or  covenant  in  the 
deed,  the  law  would  deterinine  whether  the  title  was  marketable ;  but  the 
court  cannot  decide  that  to  be  immaterial  which  the  parties  agreed  was 
a  defect  to  be  cured  by  a  release  or  allowed  for  in  fixing  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §§ 
245,246;  Dec.  Dig.  §  130.*] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Lucy  A.  Carroll  against  the  Title  Guarantee  &  Trust 
Company  and  another.  The  complaint  was  dismissed,  and  plaintiff 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

•For  other  cmob  aee  ■ame  topic  it  8  ntticbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Robert  H.  Griffin,  for  appellant. 
Edward  M.  Perry,  for  respondents. 

MILLER,  J.  On,  the  7th  day  of  October,  1907,  the  plaintiff  and 
the  defendant  Adams  entered  into  a  contract  of  purchase  and  sale  of 
certain  real  property,  containing  the  following  provision : 

"Said  premises  are  to  be  conyeyed  subject  to  a  coyenant  as  to  the  i>ollu- 
tion  of  Awixa  creek,  set  forth  in  Liber  883  of  Conveyances,  page  36 ;  and  as 
to  the  condition  in  Liber  P  of  Conveyances,  page  198,  the  vendee  agrees  not 
to  make  any  objection  to  said  title  upon  the  following  terms  and  conditions: 
There  shall  be  deposited  with  the  Title  Guarantee  &  Trust  Company  the 
sum  of  twenty-five  hundred  (2,500)  dollars,  to  be  held  by  said  company  on  or 
before  eighteen  (18)  months  from  the  date  of  the  delivery  of  the  deed.  If 
before  the  expiration  of  said  18  months  the  said  vendor  shall  have  per- 
fected and  obtained  and  recorded  a  proper  release  of  the  conditions  set  forth 
in  said  deed,  in  accordance  with  the  Judgment  of  the  counsel  of  the  said  Title 
Guarantee  &  Trust  Ck>mpany,  then  and  in  that  event  the  said  twenty-five 
hundred  (2,500)  dollars  shall  be  returned  to  the  vendor.  In  case,  at  the  end 
of  said  eighteen  months,  as  aforesaid^  the  vendor  shall  not  have  obtained  such 
release  as  aforesaid^  then  and  in  that  event  said  money  shall  be  paid  to  the 
vendee,  and  his  executors  or  administrators,  in  full  release  for  aU  penalties  or 
claims  of  any  kind  against  the  vendor  because  of  such  conditions." 

Pursuant  to  that  contract,  a  deed  was  executed  and  delivered  on 
the  15th  day  of  October,  1907,  and  the  purchase  price  was  paid  as 
provided  in  said  contract;  the  sum  of  $2,500  being  deposited  by  the 
vendee  with  the  defendant  the  Title  Guarantee  &  Trust  Company,  pur- 
suant to  the  provision  above  quoted.  The  alleged  condition,  referred 
to  in  the  contract  of  sale,  related  to  one-half  acre  of  the  premises  con- 
tracted to  be  conveyed,  and  was  contained  in  the  habendum  clause 
of  a  deed  of  said  half  acre,  made  in  1832  by  a  remote  grantor,  which 
was  as  follows: 

"To  have  and  to  hold  the  above  granted,  bargained,  and  described  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  his  and  their  own  proper  use,  benefit,  and  behoof,  forever,  with 
this  express  reserve,  and  these  presents  are  upon  the  express  condition,  that 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  shall  not  at  any  time 
hereafter  keep  a  dog  upon  the  premises  hereby  sold,  and  in  the  nonperformance 
of  this  condition  these  presents  shall  immediately  be  and  become  void." 

On  the  10th  of  January,  1908,  the  plaintiff  executed  and  recorded 
an  instrument  which  purported  to  release  any  right  of  forfeiture,  re- 
entry, or  reverter  which  she  might  have  by  reason  of  said  alleged  con- 
dition, and  demanded  the  sum  deposited  with  the  defendant  the  Title 
Guarantee  &  Trust  Company  as  aforesaid.  This  suit  is  brought  to 
recover  the  money  thus  deposited ;  but  it  is,  in  effect,  a  suit  to  modify 
a  contract  by  striking  therefrom  a  provision  as  having  been  unwisely 
agreed  to  by  the  plaintiff. 

There  can  be  no  doubt  that  the  alleged  release,  tendered  by  the  plain- 
tiff, was  not  the  release  which  the  parties  contemplated  the  plaintiff 
would  perfect,  obtain,  and  record.  Therefore  the  refusal  of  the  Title 
Guarantee  &  Trust  Company  to  approve  it  as  such  a  release  was  not 
unreasonable,  arbitrary,  or  capricious,  if  that  be  of  importance.  Ob- 
viously the  parties  contemplated  a  release  by  some  one  who  might 
have  the  right  to  claim  a  forfeiture  for  the  breach  of  the  alleged 
condition,  if  it  be  a  condition,  or  damages  for  breach  of  the  covenant, 
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if  it  be  a  covenant.  The  instrument  executed  by  the  plaintiff  was  a 
nullity. 

The  able  discussion  of  counsel  respecting  the  question  of  whether  the 
said  provision  was  a  condition  or  a  covenant  seenjs  to  us  entirely  aside 
from  the  question  involved  on  this  appeal;  nor  do  we  think  it  ma- 
terial to  inquire  whether  that  provision  renders  the  title  unmarketable. 
The  parties  have  expressly  stipulated  what  its  effect  shall  be,  namely, 
that,  unless  the  plaintiff  could  within  18  months  procure  a  release  of 
it,  the  $2,500,  deposited  with  the  Title  Guarantee  &  Trust  Company, 
should  be  returned  to  the  vendee  "in  full  release  for  all  penalties  or 
claims  of  any  kind  against  the  vendor  because  of  such  conditions." 
In  effect,  the  plaintiff  sold  the  property  for  $68,000  if  she  could  pro- 
cure the  release  provided  for,  and  for  $65,500  if  she  could  not.  Though 
the  title  may  have  been  marketable,  the  vendee  was  not  obliged  to 
contract  for  it;  and  the  court  cannot  substitute  a  different  contract 
in  place  of  the  one  actually  made,  because  it  may  think  that  the 
plaintiff  was  unwise  in  making  it.  If  the  contract  had  been  silent  re- 
specting the  alleged  condition  or  covenant,  the  law  would  determine 
whether  the  title  was  marketable;  but  the  court  cannot  decide  that 
to  be  immaterial  which  the  parties  agreed  was  a  defect  to  be  cured  by 
a  release  or  to  be  allowed  for  in  fixing  the  purchase  price.  The  prin- 
ciple of  Flanagan  v.  Fox,  6  Misc.  Rep.  132,  26  N.  Y.  Supp.  48  affirmed 
on  the  opinion  below  144  N.  Y.  706,  39  N.  E.  857,  is  applicable,  and 
controls  the  decision  of  this  case. 

The  judgment  is  affirmed. 

Judgment  unanimously  affirmed,  with  costs.    All  concur. 


GORMAN  V.  BROOKIiTN  HEIGHTS  R.  C30. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1900.) 

1.  MaSTEB  AlTD  SEBVAITT  (f  246*) — CONTBIBUTOBT  NEaLIOENCK--SUDDEIT  PSBIL. 

The  fact  that  an  employ^,  working  in  a  sitting  position  between  the 
tracks  on  a  trestle,  stood  up  on  seeing  a  train  15  feet  away,  and  was 
struck  by  the  step  of  the  car,  does  not  render  him  guilty  of  contributory 
negligence,  though  he  might  have  escaped  injury  if  he  had  remained  pas- 
give  where  he  was. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  792 ; 
Dec.  Dig.  f  246.*] 

2.  Appeal  and  Bbbob  (S  1032*)  —  Review  —  Habicless  Bbbob  —  Bubdeit  of 

Showing. 

Where  defendant  invites  a  chaige  not  applicable  to  the  issues,  and  the 
court  in  giving  it  erroneously  modifies  it,  the  defendant  must  show  that 
harm  resulted  from  the  modification,  in  order  to  Justify  a  reversal  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  4050; 
Dec  Dig.  f  1032.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  Gorman  against  the  Brookl3m  Heights  Railroad 
Company  for  personal  injuries.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

*For  othor  caaea  aee  same  topic  it  i  nttmbbb  in  Dec.  it  Am.  Digs.  1907  to  data,  it  Rep'r  Indexes 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  jENKS, 
RICH,  and  MILLER,  JJ. 

D.  A.  Marsh,  for  appellant. 

Henry  M.  Dater  and  George  F.  Elliott,  for  respondent. 

WOODWARD,  J.  The  plaintiff  was  injured  in  1905  while  employ- 
ed by  Westinghouse,  Church,  Kerr  &  Co.,  contracting  engineers,  who 
were  engag:ed  under  a  contract  with  the  Long  Island  sSiilroad  Company 
in  performing  certain  work  for  the  latter  company  on  the  trestle  own- 
ed by  it  across  Jamaica  Bay,  from  Long  Island  to  Rockaway.  The  de- 
fendant was  at  the  time  operating  a  steam  railroad  over  this  trestle, 
under  a  trackage  arrangement  with  the  Long  Island  Railroad  Com- 
pany. The  plaintiff  was  employed,  with  a  gang  of  60  or  60  men,  upon 
this  trestle;  the  plaintiff's  particular  occupation  being  to  put  out  the 
fires  which  were  started  from  time  to  time  by  the  other  workmen  in 
performing  the  work.  The  Long  Island  Railroad  Company  had  sta- 
tioned flagmen  at  a  distance  of  about  160  feet  each  way  from  the 
point  where  the  men  were  at  work,  and  it  appears  from  the  evidence 
that  it  was  the  custom  for  these  flagmen  to  bring  all  trains  to  a  stop, 
that  then  a  warning  was  given  to  the  workmen,  and  when  they  had 
cleared  the  tracks  the  trains  were  permitted  to  pass  along.  On  the 
day  of  the  accident,  at  about  4  :^0  p.  m.,  the  plaintiff  was  sitting  upon 
the  pail  which  he  used  in  his  work  between  the  rails  of  the  double 
tracks  upon  this  trestle.  An  electrical  equipment,  known  as  a  third 
rail,  had  been  placed  between  the  tracks,  and  there  was  a  space  be- 
tween these  third  rails.  The  plaintiff  was  in  this  space  when  the  train 
came  upon  him,  as^  is  claimed  in  his  behalf,  without  having  made 
the  customary  stop',  and  without  other  warning.  He  says  that  he 
attempted  to  get  up,  for  the  purpose  of  avoiding  danger,  and  that  be- 
fore he  could  reach  a  standing  position  he  was  struck,  not  by  the  en- 
gine, but  by  the  front  step  of  the  first  coach,  sustaining  serious  in- 
juries. 

There  was  a  sharp  conflict  of  evidence  as  to  just  what  occurred  a,t 
the  time  of  the  accident  and  just  prior  thereto;  but  we  are  persuaded 
that  there  was  evidence  which  justified  the  jury  in  finding  that  the 
defendant  was  negligent  in  the  operation  of  its  train,  under  the  cir- 
cumstances presented,  and  that  the  plaintiff  was  free  from  contribu- 
tory negligence.  It  is  claimed  that  the  plaintiff  was  in  a  position  of 
safety  if  he  had  remained  sitting  just  as  he  was,  and  there  was  evi- 
dence from  which  it  might  be  gathered  that,  if  he  had  remained  ab- 
solutely passive,  he  might  have  escaped ;  but  the  evidence  also  showed 
that  the  space  was  very  limited  between  the  tracks,  allowing  for  the 
overhang  of  the  cars,  and  the  plaintiff,  suddenly  discovering  the  train 
coming  towards  him,  12  or  15  feet  away,  at  the  rate  of  6  or  8  miles 
an  hour,  was  not  bound  to  do  the  most  prudent  thing  in  the  world. 
He  was  only  called  upon  to  exercise  the  degree  of  care  to  be  expected 
of  the  ordinarily  prudent  man  under  the  circumstances,  and  it  was 
clearly  for  the  jury  to  say  whether  his  action,  under  the  circum- 
stances, constituted  reasonable  care. 

There  was  some  very  incidental  testimony  in  the  case  in  reference 
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to  the  third  rails,  and  defendant's  counsel  asked  the  court  to  charge 
the  jury  that  the  jury  cannot  find  from  the  testimony  in  this  case  that 
there  was  any  electricity  in  the  third  rail.  The  court  refused  to  charge 
this,  but  subsequently,  upon  the  consent  of  plaintiff's  counsel,  the  court 
charged: 

"So  yon  must  assame  there  was  no  electricity  in  the  raU ;  but  you  may  con- 
sider whether  the  men  knew  it,  or  not" 

Defendant  excepted  to  this  modification.  While  we  see  no  occasion 
for  the  modification,  we  do  not  see  that  it  could  have  prejudiced  the 
defendant  in  any  way.  There  was,  as  we  see  it,  no  occasion  for  calling 
on  the  court  to  make  any  charge  in  reference  to  this  question.  No 
one  was  apparently  contending  that  the  third  rail  had  an3rthing  to  do 
with  the  accident.  It  was  referred  to  merely  as  showing  the  physi- 
cal situation,  and  the  charge  as  finally  made  to  the  jury  complied  with 
the  defendant's  request  in  the  main.  In  the  modification  it  could  only 
go  to  the  question  of  the  plaintiff's  contributory  negligence,  and  the 
whole  contention  of  the  plaintiff  was  that  he  did  not  have  time  to  get 
out  of  the  way  after  he  discovered  the  approaching  engine;  not  that 
he  was  absorbed  in  the  contemplation  of  the  third  rail,  or  its  condition. 
The  defendant  having  invited  the  reference  to  the  condition  of  the 
third  rail,  it  is  incumbent  upon  it  to  show  that  harm  came  from  the 
modification,  in  order  to  justify  a  reversal;  and  we  are  of  the  opin- 
ion that  this  much  of  the  charge  could  not  have  changed  the  result 
of  the  trial  in  any  measure. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


PEOPLE  V.  AHEARN. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5.  1909.) 

1.  Municipal  Cobpobations  (§  155*)  —  Officebs  —  Removal  bt  Govebnob  — 
Natube  of  Poweb. 

Greater  New  York  Charter  1906,  p.  227,  S  802,  provides  that  a  borough 
president  may  be  removed  in  the  same  manner  as  the  mayor,  who  under 
section  122  is  removable  by  the  Governor  in  the  same  manner  as  a  sheriff, 
whom  Const  art  10,  f  1,  provides  the  Governor  may  remove  within  the 
term  fer  which  he  has  been  elected,  giving  to  him  a  copy  of  the  charges 
against  him,  and  an  opportunity  of  being  heard  in  his  defense.  Held  that, 
though  a  removal  by  the  Governor  Is  an  executive  act  and  therefore  not 
reviewable  by  the  courts,  it  cannot  be  performed  arbitrarily,  but  there 
must  be  charges  against  the  officer,  such  as,  if  proved,  and  not  success- 
fully met  by  way  of  defense,  will  indicate  his  unfitness  to  hold  the  office. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
846;  Dec.  Dig.  S  155.*] 

2l  Ojticebs  (8  71*)— Removal  by  Govebnob— Pbesuicption. 

The  Constitution  having  confided  to  the  Governor  the  sole  power  to 
determine  whether  charges  against  the  officer  are  sufficient  to  warrant  re- 
moval, and  have  been  proved,  it  must  be  assumed  that  he  wiU  exercise 
the  duty  honestly  and  lawfully ;  and,  when  he  has  exercised  the  power  of 
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remoTal,  his  act  to  a  final  and  conclustye  determination  that  the  removed 
officer  to  unfit 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  |  00;  Dec  Dig. 
f  71.*] 

8.  Municipal  Cobpobations  (S  129*) — Offickbs— "Appointmbnt." 

Where  a  borough  president  of  the  city  of  New  York  has  been  removed 
by  the  Governor,  and  the  board  of  aldermen  vote  to  reinstall  him  in  office 
under  Greater  New  York  Charter  1006,  p.  227,  S  S02,  providing  that  a 
vacancy  in  the  office  of  borough  president  is  to  be  filled  for  the  unexpired 
term  by  a  majority  vote  of  all  the  members  of  the  board  of  aldermen  then 
in  office  representing  the  borough,  their  act,  though  termed  an  "election'^ 
by  the  charter,  is  an  appointment  within  Const,  art  10,  §  2.  providing  that 
all  city  officers  whose  election  or  appointment  is  not  provided  for  by  the 
Cfonstitution  shall  be  elected  by  the  electors  of  the  city  or  some  division 
thereof,  or  appointed  by  such  authorities  thereof  as  the  Legislature  shall 
designate. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
803;    Dec.  Dig.  S  120.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  458-461.] 

4.  OmoEBs  (f  1*) — Nature  of  "Public  Office." 

A  public  office  embraces  more  than  the  right  to  physically  occupy  a 
specified  room,  exercise  certain  powers,  and  receive  a  prescribed  emolu- 
ment It  means  the  right  to  exercise  generally  and  in  all  proper  cases 
the  functions  of  a  public  trust  or  employment,  to  receive  the  fees  and 
emoluments  belonging  to  it  and  to  hold  the  place  and  perform  the  duty  for 
the  term  and  by  the  tenure  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent  Dig.  f  1 ;  Dec.  Dig.  f  1.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4021-4031; 
vol.  8,  p.  7736.] 

5.  Municipal  Cobpobations  (S  8*)— Gbbatbb  New  Yobk  Chabteb— Constbuc- 

TioN— Intent  of  Leoislatube. 

In  construing  the  Greater  New  York  charter,  a  construction  should  be 
adopted  that  will  give  eifect  to  the  purpose  of  the  Legislature,  and  obviate 
the  anticipated  evils  which  were  sought  to  be  guarded  against 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f  14 ; 
Dec  Dig.  f  8.*] 

6b  Municipal  Cobpobations  (I  160*) — Officebs— Behoval  bt  Govebnob— Ef- 
fect. 

Greater  New  York  Charter  1006,  p.  227,  f  302,  provides  a  four-year  term 
for  a  borough  president.  Const  art  10,  S  1,  and  Charter  1006,  fS  122, 
802,  give  the  Governor  power  to  remove  him  for  cause,  giving  him  a 
copy  of  the  charges  against  him  and  an  opportunity  to  be  heard  in  his  de- 
fense. Charter  1006,  f  302,  provides  that  a  vacancy  in  the  office  of 
borough  president  shall  be  filled  for  the  unexpired  term  by  the  votes  of 
a  majority  of  all  the  members  of  the  board  of  aldermen  then  in  office 
representing  the  borough.  Held  that  where  the  Governor  removed  from 
office  a  borough  president  the  removal  conclusively  determined  that  the 
officer  was  in  legal  contemplation  an  unfit  person  to  continue  to  perform 
the  public  trust  appertaining  to  his  office  during  the  term  which  then 
attached  to  the  office,  and  the  removal  covered  the  entire  term,  and  the 
board  of  aldermen  had  no  power  to  reinstate  the  removed  officer  to  serve 
for  the  remainder  of  the  term. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
848;   Dec.  Dig.  S  160.*] 

Houghton,  J.,  dissenting. 
Appeal  from  Special  Term,  New  York  County. 

*Vor  oUi«r  ctMs  Me  lame  topic  A  i  kumbbb  in  Deo.  A  Am.  Digi.  U07  to  date,  it  P.ep'r  ladexee 

Digitized  by  VjOOQIC 


666  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

Quo  warranto  by  the  People  against  John  P.  Ahearn.  A  demur- 
rer to  the  complaint  was  sustained  (113  N.  Y.  Supp.  876),  and 
plaintiff  appeals.  Reversed,  and  demurrer  overruled,  with  leave 
to  answer 

Argued'  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
LAUGHLIN,  and  SCOTT,  JJ. 

Edward  R.  O'Malley,  Atty.  Gen.,  and  Ezra  P.  Prentice,  Dep.  Atty. 
Gen.,  for  the  People. 

Nelson  S.  Spencer  (Charles  H.  Strong,  on  the  brief),  for  commit- 
tee of  citizens. 

Martin  W.  Littleton  and  Fredk.  Allis,  for  respondent 

SCOTT,  J.  The  plaintiff  appeals  from  a  final  judgment  sustain- 
ftig  a  demurrer  to  the  complaint. 

The  action  is  in  quo  warranto,  and  calls  in  question  the  title  of 
the  defendant  to  the  office  of  president  of  the  borough  of  Manhat- 
tan, city  of  New  York.  The  facts  are  exceedingly  simple.  The  of- 
fice of  borough  president  is  created  by  the  Greater  New  York  char- 
ter, which  provides  for  the  election  of  a  president  by  the  electors  of 
the  borough  and  that  he  shall  hold  his  office  for  a  term  of  four  years- 
He  may  be  removed  in  the  same  manner  as  the  mayor.     Charter 

1906,  p.  227,  §  302.  Any  vacancy  m  the  office  of  borough  pres- 
ident is  to  be  filled  for  the  unexpired  term  by  the  votes  of  a  major- 
ity of  all  the  members  of  the  board  of  aldermen  then  in  office  rep- 
resenting the  borough.  Id.  The  defendant  was  elected  at  the  general 
election  in  November,  1905,  for  a  term  of  four  years  commencing 
on  the  1st  day  of  January,  1906.  In  July,  1907,  charges  in  writing 
were  duly  made  and  preferred  against  him,  and  presented  to  and 
filed  with  the  Governor  of  the  state.  A  copy  of  said  charges  was 
served  upon  defendant,  and  he  was  given  an  opportunity  to  be  heard 
thereon  in  his  defense,  and  was,  in  fact,  so  heard.    On  December  9, 

1907,  the  Governor  removed  him  from  his  said  office  of  borough 
president.  On  December  19,  1907,  the  members  of  the  board  of 
aldermen  of  the  city  of  New  York  then  in  office  representing  the 
borough  of  Manhattan,  at  a  meeting  duly  called  for  that  purpose, 
by  a  majority  vote,  voted  for  and  undertook  to  elect  defendant  to 
fill  the  vacancy  for  the  unexpired  term  caused  by  his  removal  from 
office  by  the  Governor.  It  is  in  pursuance  of  such  election  or  ap- 
pointment that  the  defendant  now  occupies,  and  claims  to  be  enti- 
tled to  hold,  the  office  of  president  of  the  borough  of  Manhattan.  He 
does  not  question  in  this  action  the  power  of  the  Governor  to  remove 
him,  nor  the  regularity  and  sufficiency  of  the  proceedings  which  cul- 
minated in  his  removal,  but  rests  his  present  claim  of  title  to  the  of- 
fice wholly  upon  his  election  by  the  aldermen.  The  sole  question, 
therefore,  raised  by  the  demurrer  is  whether  or  not  the  defendant 
was  eligible  to  appointment  to  the  office  to  fill  for  the  unexpired  term 
the  vacancy  caused  by  his  removal  therefrom. 

The  statutory  provision  as  to  the  removal  of  a  borough  president 
is  that  he  may  be  removed  in  the  same  manner  as  the  mayor.  Sec- 
tion 302,  Charter  1906.     The  mayor  may  be  removed  from  office 
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by  the  Governor  in  the  same  manner  as  sheriffs.  Section  122,  p. 
78,  Id.  The  removal  of  sheriffs  is  provided  for  by  section  1  of  ar- 
ticle 10  of  the  Constitution,  which  provides  that: 

'*The  Goyemor  may  remove  any  officer  in  this  section  mentioned,  within  the 
term  for  which  he  shall  have  been  elected ;  giving  to  such  officer  a  copy  of  the 
charges  against  him  and  an  opportunity  of  being  heard  in  his  defense." 

This  procedure  was  followed  in  the  case  of  the  defendant.  Al- 
though the  removal  by  the  Governor  is  an  executive  act,  and  there- 
fore not  reviewable  by  the  courts  (Matter  of  Guden,  171  N.  Y.  529, 
64  N.  E.  461),  it  is  not  one  to  be  performed  arbitrarily  or  oth- 
erwise than  in  accordance  with  the  procedure  prescribed  by  the 
Constitution.  There  must  be  "charges"  against  the  officer,  and  he 
must  be  afforded  an  opportunity  to  Be  heard  "in  his  defense."  The 
use  of  these  words  implies  that  the  charges  must  be  of  such  a  na- 
ture as  to  call  for  a  defense  from  the  accused  officer;  or,  in  other 
words,  there  must  be  charged  against  him  something  which,  if  prov- 
en and  not  successfully  met  by  way  of  defense,  will  indicate  his 
unfitness  to  continue  to  hold  the  office  from  which  it  is  sought  to  re- 
move him.  We  are  bound  to  assume  that  the  Governor,  to  whom 
has  been  confided  by  the  Constitution  the  sole  power  to  determine 
whether  the  charges  are  sufficient  to  warrant  removal,  and  have  been 
proven,  will  exercise  this  important  duty  honestly  and  lawfully.  When, 
therefore,  the  Governor  has  exercised  the  power  of  removal,  his  act 
is  to  be  taken  as  a  final  and  conclusive  determination  by  the  officer 
to  whom  the  Constitution  has  committed  the  power  so  to  determine 
that  the  removed  officer  is  unfit  to  continue  to  hold  for  the  remain- 
der of  his  term  the  office  from  which  he  is  removed.  That  the  peo- 
ple can  lawfully  re-elect  the  removed  officer  for  a  succeeding  term, 
if  he  be  not  otherwise  disqualified,  is  not  doubted;  but  that  is  not 
the  question  now  before  us,  which  relates  solely  to  the  eligibility  of 
the  removed  officer  to  be  appointed  to  fill  the  vacancy  during  the 
remainder  of  the  same  term.  Such  an  appointment,  although  made 
in  the  present  case  by  a  vote  of  the  aldermen,  and  in  the  charter  de- 
nominated an  "election,"  is  not  an  election,  but  an  appointment  with- 
in the  meaning  of  those  words  as  used  in  the  Constitution.  Article  10, 
§  2.  Public  office  implies  much  more  than  the  right  to  physically 
occupy  a  specified  room,  to  exercise  certain  powers,  and  to  receive 
a  prescribed  emolument.  "The  idea  of  an  officer  clearly  embraces 
the  idea  of  tenure,  duration,  fees  or  emoluments,  rights  and  powers, 
as  well  as  that  of  duty ;  a  public  station  or  employment ;  an  employ- 
ment confirmed  by  appointment  of  government."  Burriirs  Law  Diet, 
tit.  "Office";  People  v.  Nostrand,  46  N.  Y.  375.  "Public  office  as 
used  in  the  Constitution  has  respect  to  a  permanent  trust  to  be  exer- 
cised in  behalf  of  the  government,  or  of  all  citizens  who  may  need 
the  intervention  of  a  public  functionary  or  officer,  and  in  all  mat- 
ters within  the  range  of  the  duties  pertaining  to  the  character  of 
the  trust.  It  means  the  right  to  exercise  generally,  and  in  all  prop- 
er cases,  the  ftmctions  of  a  public  trust  or  employment,  and  to  re- 
ceive the  fees  and  emoluments  belonging  to  it,  and  to  hold  the  place 
and  perform  the  duty  for  the  term  and  by  the  tenure  prescribed  by 
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law/'  Matter  of  Oaths,  20  Johns.  492;  Matter  of  Hathaway,  71 
N.  Y.  238.  Many  other  authorities  might  be  cited  to  the  same  ef- 
fect. They  all  agree  in  finding  in  the  definition  of  a  public  office 
the  idea  of  a  public  trust  and  of  a  prescribed  and  defined  term  or 
tenure,  so  that  each  term  is  an  entity  separate  and  distinct  from  all 
other  terms  of  the  same  office.  U.  S.  v.  Hartwell,  6  Wall.  385,  la 
L.  Ed.  830;  U.  S.  V.  Germaine,  99  U.  S.  508,  25  L.  Ed.  482;  Hall 
V.  Wisconsin,  103  U.  S.  5,  26  L.  Ed.  302;  Auffmordt  v.  Hedden,. 
137  U.  S.  310,  11  Sup.  Ct.  103,  34  L.  Ed.  674;  People  v.  Duane,. 
121  N.  Y.  367,  24  N.  E.  845;  Wardlaw  v.  Mayor  (Super.)  19  N. 
Y.  Supp.  6 ;  Thurston  v.  Clark,  107  Cal.  285,  40  Pac.  435 ;  Mechem 
on  Public  Offices,  §  1. 

Up  to  the  time  of  defendant's  removal  therefrom  he  held  a  public 
office,  which  implied  and  included  the  right  and  duty  to  exercise  the 
functions  of  a  public  trust  for  a  defined  term.  His  removal  from  of- 
fice conclusively  determined,  in  legal  contemplation,  that  he  was  aa 
unfit  person  to  continue  to  perform  that  public  trust  during  the  term 
which  then  attached  to  the  office  from  which  he  was  removed.  His 
removal  separated  him  in  the  manner  provided  by  law  from  his  office, 
and  from  every  incident  of  the  office,  and  this,  as  we  consider,  was 
the  clear  intent  of  the  Constitution.  To  permit  the  immediate  rein- 
statement of  the  same  person  to  the  same  office  for  the  same  term 
would  nullify  the  constitutional  provision  for  removal.  If  so,  it  is 
clearly  illegal.  It  is  not  possible  to  believe  that  the  f  ramers  of  the  Con- 
stitution and  the  people  who  adopted  it,  after  providing  so  carefully 
for  the  removal  of  an  unfit  officer,  intended  that  such  removal  should 
be  rendered  nugatory  by  the  immediate  reappointment  of  the  same 
person  to  fill  out  the  unexpired  term  from  which  he  had  just  been 
removed.  The  diligence  of  counsel  and  our  own  researches  have  re- 
sulted in  finding  no  case  in  this  state,  and  very  few  elsewhere,  in  which 
this  precise  question  has  arisen.  It  did  so  arise,  and  was  discussed 
in  State  v.  Rose,  74  Kan.  262,  86  Pac.  296,  6  L.  R.  A.  (N.  S.)  843; 
State  V.  Dart,  57  Minn.  261,  59  N.  W.  190;  State  v.  Welsh,  109  Iowa, 
19,  79  N.  W.  369. 

In  State  v.  Rose,  supra,  the  defendant  had  been  ousted  in  an  action 
of  quo  warranto  from  the  office  of  mayor  of  Kansas  City.  At  a  special 
election  held  to  fill  the  vacancy  thus  created  Rose  was  re-elected.  The 
judgment  of  ouster  restrained  him  from  exercising  the  powers  and  re- 
ceiving the  emoluments  of  the  office  of  mayor  "for  and  during  the 
term  for  which  he  was  elected,"  and  the  proceeding  in  the  case  cited 
was  one  to  punish  him  for  contempt  in  again  assuming  the  office.  The 
court  did  not  rest  its  decision  upon  the  prohibition  contained  in  the 
judgment  of  ouster,  apparently  deeming  that  the  express  prohibition 
added  nothing  to  the  effectiveness  or  scope  of  the  judgment.  Its  de- 
cision was  placed  upon  the  broader  ground  that,  by  reason  of  his 
ouster.  Rose  was  ineligible  to  re-election  for  the  remainder  of  the 
term.  After  citing  some  of  the  cases  hereinbefore  referred  to,  defining 
the  nature  and  scope  of  a  public  office,  the  court,  then  proceeding  to 
its  conclusion,  said : 

"What  WEB  involved  in  the  proceeding  [the  ouster  case]?  And  of  what  was 
the  defendant  deprived  by  the  ouster?    *    *    *    The  office  of  mayor  which 
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was  conferred  on  the  defendant  at  the  general  city  election  In  1906  was  not  a 
transient  or  occasional  trust  The  office,  with  Its  rights  and  privileges,  was 
^Iven  to  him  for  a  fixed  time.  It  was  a  two-year  trust;  an  entire  thing. 
*  •  •  The  right  to  exercise  the  functions  of  the  office  of  mayor,  and  to 
•enjoy  its  prlyileges  for  the  two-year  term,  was  an  entity  conferred  on  the 
defendant,  and  it  was  that  which  was  talien  from  him  by  the  quo  warranto 
proceeding.  •  •  •  The  resignation  or  the  removal  of  an  officer  during  his 
term  and  the  election  and  appointment  of  his  successor  do  not  divide  the 
term  or  create  a  new  and  designated  one.  The  successor  is  filling  out  his 
predecessor's  term,  and,  when  the  defendant  re-entered  the  office  and  under- 
took to  exercise  its  duties,  he  was  simply  filling  out  a  portion  of  the  very 
term  which  he  had  decided  he  was  never  to  hold.  Since,  under  the  law,  he 
liad  forfeited  and  was  ousted  from  the  right  to  occupy  the  office  for  the 
remainder  of  the  term,  no  subsequent  election  or  appointment  could  restore 
bim  to  that  which  he  was  adjudged  to  have  forfeited  and  lost  The  electors 
of  the  city  are  as  much  bound  by  the  law  as  their  representatives  and  officers, 
and  the  special  election  did  not  warrant  the  defendant  in  Ignoring  or  violating 
the  Judgment  rendered  under  the  law.  ♦  ♦  •  The  statute  authorizing  re- 
moval would  serve  little  purpose  if  the  district  Judge  could  appoint  the  un- 
faithful officer  (county  attorney)  for  the  term  forfeited,  and  thus  again  invest 
him  with  the  opportunity  to  continue  the  violations  of  duty  and  of  law.  Sup- 
pose a  county  clerk  who  was  engaged  In  peculations  with  the  connivance  of 
the  board  of  county  commissioners  was  removed  from  office.  The  board, 
which  has  the  power  to  fill  the  vacancy,  might  be  willing  to  give  the  defaulter 
a  new  lease  of  power  to  continue  his  frauds  against  the  public  to  the  end  of 
the  term ;  but  to  allow  it  to  be  done  would  be  trifling  with  Justice.  No  such 
purpose  can  reasonably  be  imputed  to  the  Legislature.*' 

It  will  be  seen  that  in  this  case  the  court  pushed  the  contention  now 
made  by  the  appellant  further  than  it  is  necessary  to  go  in  the  present 
-case  by  holding  that  even  the  electors  could  not  re-elect  a  removed 
officer  to  fill  out  the  remainder  of  his  vacant  term. 

In  State  v.  Dart,  supra,  a  county  treasurer  had  been  removed  for  his 
official  misconduct.  Afterwards  the  board  of  county  commissioners, 
which  had  authority  to  fill  the  vacancy,  appointed  him  to  fill  out  the 
term.    The  Supreme  Court  said: 

'The  removal  proceedings  cannot  be  nullified  or  reversed  in  that  manner. 
Such  removal  proceedings  are  not  merely  for  the  purpose  of  ousting  the  person 
holding  the  office.  They  include  a  charge  that  he  has  forfeited  his  qualifica- 
tions for  the  office  for  the  remainder  of  the  term.  They  are  brought  to  de- 
clare a  forfeiture  of  a  civil  right  his  eligibility,  his  qualification  to  hold  that 
office  for  the  rest  of  that  term.  The  proceeding  is  not  brought  for  his  removal 
for  a  day,  or  a  week,  or  a  month  of  his  term,  but  for  the  whole  of  the  re- 
mainder of  his  term.  •  •  •  Nothing  less  is  involved  In  the  proceedings. 
Whether  the  voters  at  the  polls  could  condone  the  offense  by  which  he  for- 
feited his  office  it  is  not  necessary  here  to  decide.  We  are  of  the  opinion  that 
the  county  commissioners  could  not  do  so." 

In  State  v.  Welsh,  supra,  the  Supreme  Court  of  Iowa  went  to  the 
extent  of  holding  that  an  officer  might  be  removed  during  one  term 
to  which  he  had  been  re-elected  for  misconduct  or  neglect  of  duty 
during  the  previous  term.    In  the  course  of  the  opinion  it  is  said: 

"The  conmiission  of  any  of  the  prohibited  acts  the  day  before  quite  as 
particularly  stamps  him  as  an  Improper  person  to  be  intrusted  with  the  per- 
formance of  the  duties  of  the  particular  office  as  though  done  the  day  after. 
The  fact  of  guilt  with  respect  to  that  office  warrants  the  conclusion  that  he 
may  no  longer  with  safety  be  trusted  in  discharging  his  duties.'* 

The  case  cited  and  relied  upon  by  the  defendant — Matter  of  Ad- 
visory Opinicm,  31  Fla.  1,  12  South.  114,  18  L.  R.  A.  695— in  so  far 
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as  it  has  any  bearing  upon  the  present  case,  favors  the  contention  of 
the  appellants.  The  precise  question  passed  upon  was  whether  the 
suspension  and  removal  of  an  officer  during  one  term  operated  to  pre- 
vent his  selection  for  a  subsequent  term.  This  question  the  court  an- 
swered in  the  negative.  The  court,  however,  expressly  recognized  the 
rule  that  removal  during  a  term  involved  a  removal  for  the  whole 
term,  saying  that,  if  the  Senate  had  acquiesced  in  the  Governor's  re- 
moval, "the  removal  would  have  been  from  that  term  of  office."  The 
completed  act  of  removal  in  that  state  consisted  of  a  suspension  by 
the  Governor,  and  a  removal  by  the  Senate,  and  the  court  said: 

'*The  final  consummation  Intended  by  a  suspension  must  always  be  a  removal 
of  the  officer ;  and  this  removal  is  from  the  remainder  of  the  term  from  which 
he  is  suspended,  and  nothing  more.  The  remainder  of  the  existing  term  is, 
including  its  rights  and  incidents,  in  our  judgment,  all  that  the  removal  can 
act  on  or  affect  •  •  •  Such  removal,  made  at  the  time  Just  indicated,  would 
have  taken  from  him  forever  the  office  and  all  its  emoluments  for  the  remain- 
der of  the  term." 

The  case  of  State  v.  Jersey  City,  25  N.  J.  Law,  536,  also  much  re- 
lied upon  by  defendant,  is  not  controlling.  A  member  of  the  common 
council  had  been  expelled  for  misconduct  and  afterwards  re-elected  by 
the  electors.  Nothing  further  was  decided  than  that  the  electors 
might  condone  an  offense  which  had  justified  an  expulsion  from  office. 
The  effect  of  such  expulsion  upon  the  term  from  which  removal  was 
made,  or  the  power  of  an  appointing  body,  other  than  the  electors 
themselves,  to  reinstate  the  removed  officer  were  not  referred  to  or 
discussed.  As  remarked  in  Matter  of  Guden,  71  App.  Div.  422,  75 
N.  Y.  Supp.  794,  the  case  is  merely  an  authority  to  the  effect  that 
the  common  council  of  Jersey  City  had  no  power  to  expel  or  virtually 
suspend,  a  member  for  acts  committed  previous  to  his  election,  and 
that  such  member,  having  been  once  expelled  for  official  corruption 
and  re-elected .  by  the  electors,  could  not  be  again  expelled  or  sus- 
pended for  the  same  identical  offense.  In  the  present  case  there  is 
no  question  of  a  re-election  by  the  electors,  but  merely  the  reinstate- 
ment of  an  unfaithful  trustee  into  an  office  which  he  has  forfeited 
by  his  official  misconduct  by  members  of  the  board  of  aldermen,  who 
are  themselves  but  trustees  for  the  electors. 

Much  stress  is  laid  by  defendant  upon  the  vigorous  condemnation 
by  the  present  Chief  Justice  of  the  Court  of  Appeals  of  chapter  33, 
p.  41,  Laws  1901,  which  abrogated  the  official  terms  of  the  police 
commissioners  of  the  city  of  New  York  then  in  office.  Devery  v.  Coler, 
173  N.  Y.  103,  65  N.  E.  956.  That  act  provided  for  the  appointment 
by  the  mayor  of  a  single  police  commissioner,  who  might  be  removed 
by  the  mayor  or  the  Governor,  whenever  in  the  opinion  of  either  the 
public  interests  might  so  require,  and  who,  if  removed,  was  made  for- 
ever ineligible  to  reappointment.  The  learned  judge  expressed  the  opin- 
ion that  the  provision  for  removal  by  the  Governor  and  that  rendering 
the  removed  commissioners  ineligible  to  reappointment  were  both 
unconstitutional.  The  other  members  of  the  court  expressly  declined 
to  pass  upon  either  of  these  questions,  and  the  opinion  therefore  stands, 
so  far  as  concerns  these  two  questions,  not  as  a  binding  authority,  but 
as  a  most  forcible  and  persuasive  argument  in  support  of  the  con- 
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elusion  arrived  at.  But  even  from  this  point  of  view  it  has  little  or 
no  bearing  upon  the  present  controversy.  The  defendant  expressly 
waives  and  disclaims  any  question  of  the  Governor's  power  to  remove 
him.  The  ineligibility  which  Judge  CuUen  condemned  was  perpetual, 
and  the  removal  provided  for  was  purely  arbitrary,  depending  only 
upon  the  belief  on  the  part  of  the  removing  officer  that  the  public  in- 
terests required  it.  The  expression  in  the  opinion  that  "a  removal  does 
not  involve  any  reflection  on  the  official  or  personal  character  of  the 
officer  removed"  must  be  read  with  reference  to  the  arbitrary  removal, 
without  charges  or  trial,  with  which  the  opinion  dealt ;  for,  as  Judge 
Cullen  said,  "if  removal  could  be  made  only  for  misconduct  upon 
charges,  a  very  different  question  might  arise."  It  is  our  duty  to 
construe  the  New  York  City  charter  so  as  to  give  effect  to  the  pur- 
pose of  the  lawmakers,  and  to  obviate  the  anticipated  evils  which 
were  sought  to  be  guarded  against.  Delafield  v.  Brady,  108  N.  Y. 
524,  15  N.  E.  428;  In  re  O'Neill,  91  N.  Y.  616;  People  ex  rel.  Wood 
v.  Lacombe,  99  N.  Y.  43,  1  N.  E.  699.  Reading  all  the  pertinent  pro- 
visions of  the  charter  together,  we  find  that  the  Legislature  has  pro- 
vided a  four-year  term  for  the  borough  presidents;  that  it  has  pro- 
vided for  their  removal  by  the  Governor,  but  only  upon  charges  and 
after  a  hearing ;  that  to  fill  a  vacancy  thus  created  it  has*  vested  in 
the  aldermen  representing  the  borough  the  purely  executive  func- 
tion of  filling  the  vacancy  for  the  unexpired  term.  Each  of  these 
provisions  should  be  so  construed  as  to  give  full  effect  to.the  legislative 
intent.  There  can  be  no  doubt  that  the  Legislature  in  providing  for 
removal  intended  that  act  to  be  effective  and  complete  so  as  to  entire- 
ly separate  the  delinquent  officer  from  his  office  and  all  the  incidents 
thereof.  Whatever  power  of  condonation  may  rest  in  the  electors, 
none  rests  in  the  aldermen.  Their  duty  is  to  fill  the  vacancy,  but  in 
doing  this  they  are  not  authorized  to  nullify  and  render  ineffectual 
the  removal,  and  thus  defeat  the  very  purpose  for  which  the  power 
to  remove  was  created.  Our  conclusion  is  that  the  attempted  reap- 
pointment of  the  defendant  to  fill  the  unexpired  term  of  the  office  from 
which  he  had  been  removed  was  illegal,  null,  and  void. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  with 
costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to  defendant 
to  withdraw  his  demurrer  and  answer  within  20  days  upon  payment  of 
said  costs.    All  concur,  except  HOUGHTON,  J.,  who  dissents. 

HOUGHTON,  J.  (dissenting).  Removal  of  the  incumbent  was 
only  one  of  several  ways  by  which  the  office  of  president  of  the  bor- 
ough of  Manhattan  could  become  vacant.  While  providing  how  a 
vacancy  could  be  filled,  the  Legislature,  neither  by  the  public  officers 
law  nor  by  the  provision  which  it  made  for  the  removal  of  the  pres- 
ident of  a  borough,  saw  fit  to  declare  that  the  removed  incumbent 
should  be  ineligible  for  election  or  appointment  to  the  vacancy.  In 
order  to  hold  the  defendant  ineligible  for  election  to  the  vacancy  caused 
by  his  own  removal,  a  provision  making  him  ineligible  must  be  read 
into  the  statute. 

It  is  conceded,  and  must  be  conceded,  that  the  people  could,  if  they 
saw  fit,  elect  the  defendant  to  the  office  from  which  he  had  been  re- 
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moved  for  a  subsequent  term.  It  seems  to  me  that  it  must  also  be 
-conceded  that,  if  the  law  had  required  the  vacancy  to  be  filled  by  spe- 
cial election,  the  voters,  had  they  seen  fit,  could  have  elected  the  de- 
fendant to  fill  his  own  unexpired  term.  In  the  absence  of  specific 
disqualification  because  of  removal,  it  would  be  going  altogether  too 
far,  it  seems  to  me,  to  say  that  the  people  themselves  could  not  choose 
their  own  incimibent  to  the  office  for  the  unexpired  term,  and  could 
not  choose  the  removed  defendant  if  they  so  desired.  If  the  people 
themselves  could  do  this  in  the  absence  of  specific  disqualification,  I 
think  it  follows  that  the  board  of  aldermen,  upon  whom  the  Legis- 
lature conferred  the  power  to  fill  the  vacancy,  could  also  do  it.  So  far 
as  filling  a  vacancy  is  concerned,  the  board  of  aldermen  stands  in 
the  place  of  the  people  themselves,  and  what  the  people  could  do  the 
l)oard  could  do.  It  does  not  meet  the  question,  as  I  read  article  10, 
§  2,  Const.,  to  say  the  filling  of  the  vacancy  by  the  board  of  aldermen 
is  a  mere  appointment  to  office.  It  is  the  prescribed  mode  of  filling 
a  vacancy  to  avoid  a  special  election  which  the  Legislature  could  as 
well  have  prescribed  if  it  had  chosen. 

It  is  true  that  the  holding  that  a  removed  incumbent  is  not  in- 
eligible for  appointment  to  fill  the  vacancy  caused  by  his  own  removal 
may  not  meet  the  spirit  of  the  law,  and  might  create,  as  it  has,  a  con- 
troversy between  the  Governor,  to  whom  the  people  have  delegated  the 
power  of  removal,  and  the  appointing  board,  to  which  the  people  have 
-delegated  the  power  of  filling  a  vacancy.  To  my  mind  the  remedy  is 
^ith  the  Legislature,  and  not  with  the  courts. 

I  think  the  interlocutory  judgment  was  proper,  and  should  be  af- 
firmed. 


DEMUTH  GLASS  MFG.  CO.  v.  EARLY  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  Second  Department    March  12,  1909.) 

Pleading  (S  259*) — ^Amsndmeitt— Admissions. 

Defendant's  answer,  admitting  liability  in  a  certain  amount,  may  not 
be  amended  by  withdrawal  of  the  admission. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  g  785 ;  Dec  Dig. 
f  259.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Demuth  Glass  Manufacturing  Company  against  Jo- 
seph N.  Early  and  another.  From  an  order  denying  an  application  for 
leave  to  serve  an  amended  answer,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
TIICH,  and  MILLER,  JJ. 

Michael  F.  Conry,  for  appellants. 

A.  Delos  Kneeland,  George  W.  Files,  and  Richmond  J.  Reese,  for 
respondent. 

WOODWARD,  J.  The  summons  and  complaint  in  this  action  were 
served  in  1902;   the  answer,  in  November  of  the  same  year.     This 

*For  other  cues  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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answer  admitted  liability  in  the  sum  of  $1,313.30.  The  case  has  been 
permitted  to  drag  along,  and  at  one  time  the  defendants  secured  an 
order  dismissing  the  complaint  on  the  ground  of  a  failure  to  prosecute. 
Subsequently,  on  appeal,  this  court  reversed  the  order,  because  of  the 
fact  that  the  answer  admitted  the  liability  above  stated.  The  defend- 
ants then  moved  the  court  to  permit  of  the  serving  of  an  amended  an- 
swer,  which  proposed  amended  answer  eliminates  the  admission  of 
liability  which  has  stood  in  the  pleadings  for  more  than  six  years.  The 
motion  has  been  denied,  and  the  defendants  appeal  to  this  court;  it 
being  urged  that  the  original  admission  of  liability  was  inadvertently 
made. 

By  the  provisions  of  chapter  166,  p.  462,  of  the  Laws  of  1908,  if 
either  party  is  entitled  to  judgment  upon  the  pleadings,  the  court  may, 
upon  motion  at  any  time  after  issue  joined,  g^ve  judgment  according- 
ly, and  the  plaintiff  in  this  action  has  this  right,  which  it  would  be  im- 
proper to  take  away  by  permitting  a  withdrawal  of  the  original  ad- 
mission. The  defendant,  by  admittmg  the  liability  to  the  extent  of  $1,- 
313.30,  waived  any  defense  to  the  claim  of  the  plaintiff  to  that  extent, 
"and,  having  once  done  so,  he  cannot  subsequently  invoke  its  protec- 
tion" (quoted  in  Mayor,  etc.,  of  New  York  v.  M.  R.  Co.,  143  N.  Y. 
1,  26,  37  N.  E.  494,  501;  and  see,  also,  authorities  there  cited). 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


HECKSCHEE  v.  EDENBORN. 
(Supreme  Ck)nrt,  Appellate  Division,  Second  Department    March  12,  1909.) 

COBPORATIONB   (J  80*) — SUBSCBIFTIONS  TO   STOCK— CONaXBUOTIVE   FlIAUD. 

A  syndicate  agreement  provided  for  the  purchase  of  the  stock  of  an  exist- 
ing corporation  at  par  and  coal  lands,  and  for  the  erection  of  coke  ovens 
and  blast  furnaces,  and  for  the  sale  of  the  property  to  a  new  corporation 
whose  stock  should  be  issued  to  the  syndicate  subscribers.  The  property 
was  purchased,  the  new  corporation  was  organized  to  which  the  property 
was  transferred,  and  the  stock  was  issued  to  the  subscribers.  A  stock- 
holder of  the  existing  corporation  purchased  the  stock  thereof  as  agent 
of  the  syndicate.  There  was  nothing  to  show  actual  fraud  on  his  part 
in  the  transaction.  Held,  that  a  suit  by  a  syndicate  subscriber  against 
such  stodiholder  would  not  lie  for  fraud,  the  evidence  not  showing  con- 
structive fraud  (per  Woodward,  J.);  and,  second,  because  his  construc- 
tive fraud,  if  any,  was  a  fraud  on  the  new  corporation,  and  the  sub- 
scriber's action,  if  any,  was  a  representative  action  (per  Miller  and 
Jenks,  JJ.). 

[Ed.  Note.-— For  other  cases,  see  Corporations,  Dec.  Dig.  S  80.*] 

Gaynor,  J^  dissenting. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  August  Heckscher  against  William  Edenbom.  From  a 
judgment  for  plaintiflF  entered  on  the  decision  of  the  court  without  a 
jury,  defendant  appeals.    Reversed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  and  MIL- 
LER,JJ. 

•For  other  eaiM  mo  tamo  topio  4 1  xtdmbkb  In  Dec.  4  Am.  Digi.  1907  to  dato,  ft  Rep'r  Indozoo 
115N.T.S.— 43 
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Frederic  B.  Jennings  (Charles  MacVeagh  and  Allen  Wardwell,  on 
the  brief),  for  appellant. 

Henry  Wolhnan  (Timothy  M.  Griffing  and  Edward  S.  Seidman,  on 
the  brief),  for  respondent 

WOODWARD,  J.  This  is  an  action  at  law,  tried  by  the  court,  a 
jury  having  been  waived,  to  recover,  as  moneys  had  and  received,  the 
amounts  paid  by  the  plaintiff  and  his  assignors  for  certain  stock  in 
the  Sheffield  Coal  &  Iron  Company  in  pursuance  of  their  subscriptions 
to  a  syndicate  agreement  which  they  claim  to  have  rescinded.  The 
learned  trial  court  has  made  96  findings  of  fact  and  20  conclusions  of 
law  sustaining  the  plaintiff's  contention,  and  awarding  judgment  for 
the  full  amount  claimed.  The  defendant  excepts  to  certain  of  the 
findings  of  fact  and  to  all  of  the  conclusions  of  law,  and  urges  upon 
this  appeal  that  the  judgment  be  reversed. 

We  are  of  the  opinion  that  notwithstanding  the  heroic  affirmations 
of  plaintiff's  counsel,  and  his  many  suggestions  of  what  an  honest  man 
should  do  and  say  under  given  circumstances,  this  judgment  is  not 
fight,  and  that  it  should  not  be  affirmed.  We  do  not  believe  the  evi- 
dence in  this  case  warrants  the  conclusion  that  there  was  constructive 
fraud  on  the  part  of  the  defendant,  much  less  that  there  is  evidence 
to  support  the  conclusion  that  he  was  guilty  of  any  actual  fraud.  The 
complaint  sets  out  various  causes  of  action,  one  upon  a  claim  of  the 
plaintiff  and  the  others  on  assigned  claims,  substantially  the  same  facts 
appearing  in  each  case,  so  far  as  it  is  necessary  to  the  consideration  of 
the  questions  involved  on  this  appeal.  The  theory  of  the  complaint  is 
that  the  defendant  in  this  action,  as  the  agent  of  the  plaintiff  and  his 
assignors,  purchased  certain  shares  of  stock,  constituting  a  majority, 
of  the  United  States  Iron  Company,  which  stock  belonged  to  the  de- 
fendant, without  disclosing  such  ownership  to  the  plaintiffs,  and  that 
they,  upon  the  discovery  of  this  fact,  returned  to  him  the  stock  issued 
to  them  for  their  subscriptions  tp  the  syndicate  fund,  and  demanded 
the  return  of  their  money,  thus  rescinding  the  contract  under  which 
they  had  paid  their  money,  and  being  entitled  to  recover  the  same  in 
an  action  at  law.  There  is  no  doubt  of  the  rule  of  law  invoked,  but 
there  is  in  6ur  opinion  no  ground  for  its  application  to  the  facts  in 
this  case,  and  we  are  persuaded  that  the  learned  trial  court  has  fallen 
into  error  in  holding  that  the  burden  of  proof  was  upon  the  defendant 
to  show  that  he  had  not  been  guilty  of  constructive  fraud.  This  seems 
to  us  clear  from  the  complaint,  which,  in  so  far  as  it  is  not  denied, 
must  be  accepted  for  the  purposes  of  the  action  as  true.  This  is  cer- 
tainly the  rule  as  it  applies  to  the  plaintiff.  He  cannot  be  heard  to 
dispute  the  facts  alleged  in  his  complaint;  and  if  we  read  that  docu- 
ment aright,  in  connection  with  the  contract  between  the  parties,  which 
is  made  a  part  of  the  complaint,  we  are  unable  to  understand  how  the 
defendant  could  be  called  upon  to  answer  in  damages  in  this  action,  or 
in  any  other,  without  showing  that  he  had  been  guilty  of  some  actual 
fraud,  which  must  always  be  proved,  and  can  never  be  presumed.  The 
right  to  rescind  a  contract  undoubtedly  exists  where  an  agent  has 
purchased  property  of  himself  for  his  principal  without  disclosing  the 
facts;   and  if  the  syndicate  had  seen  fit  to  rescind  that  part  of  the 
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transaction  which  dealt  with  the  property  of  the  defendant  Edenborn, 
or  had  brought  an  action  to  recover  any  profit  he  might  have  made  in 
the  transaction,  or  if  the  plaintiff,  on  the  refusal  of  the  syndicate  to  act, 
had  come  into  a  court  of  equity  for  relief  from  so  much  of  the  transac- 
tion as  is  above  suggested,  there  might  be  great  force  in  the  proposi- 
tion. But  the  plaintiff  has  not  limited  himself  to  the  acts  in  relation 
to  the  property  of  the  defendant,  Edenborn.  He  has  attempted  to  re- 
scind the  original  syndicate  contract,  and  to  impose  upon  the  defend- 
ant all  the  losses  of  the  syndicate,  without  attempting  to  show  that  any 
of  these  losses  resulted  from  the  purchase  of  the  property  of  the  de- 
fendant. Indeed,  the  plaintiff  admitted  on  cross-examination  that  he 
made  no  claim  that  Edenborn  had  turned  in  any  property  to  the 
Sheffield  Coal  &  Iron  Company  (the  representative  of  the  original 
syndicate)  at  a  valuation  that  was  not  true,  or  at  a  valuation  that  was 
greater  than  he  paid  for  it;  so  that  we  have  a  case  where  business 
men  entered  into  an  agreement  to  organize  a  syndicate  involving  $2,- 
500,000,  expressly  authorizing  the  purchase  of  a  particular  property 
at  $1,000,000,  and  then  permitting  a  few  of  the  members  of  this  syn- 
dicate to  repudiate  the  whole  transaction  because  subsequently  the 
three  syndicate  managers  carried  out  the  purpose  of  the  syndicate  and 
purchased  the  stock  of  the  United  States  Iron  Company,  not  at  $1,000- 
000,  but  at  the  rate  of  $70  per  share,  or  $30  per  share  less  than  they 
were  authorized  to  pay,  and  this  without  showing  that  the  syndicate 
losses  were  due  in  any  measure  to  the  fact  of  such  purchase.  That  is, 
assuming  that  Edenborn  alone  acted  (that  the  two  other  S3mdicate 
managers  were  mere  dummies  as  alleged  in  the  complaint),  the  con- 
structive fraud  in  purchasing  property  in  which  he  was  interested  is 
permitted  to  relate  back  and  to  vitiate  the  original  contract,  which  was 
made  as  between  man  and  man,  and  in  which  Edenborn  was  not  the 
agent  or  fiduciary  of  any  living  being,  and  without  showing  that  it 
had  anything  to  do  with  the  losses  which  appear  to  have  been  made 
by  the  Sheffield  Coal  &  Iron  Company,  and  which  furnishes  the  reason 
for  the  attempted  repudiation  of  the  contract.  But  there  is  not  a  scin- 
tilla of  evidence  (the  allegation  being  denied)  that  the  other  two  syndi- 
cate managers  were  Edenbom's  dummies;  for  all  that  appears  in  the 
evidence  they  were  men  entirely  capable  and  worthy  of  trust,  and  the 
law  always  presumes  that  men  have  done  their  duty  until  something 
is  shown  to  overcome  that  presumption.  It  cannot  be  doubted  that  an 
agent  has  a  right  to  deal  with  his  own  property  for  his  principal  if 
the  latter  is  made  aware  of  the  facts  and  does  not  object,  and,  as  the 
principal  has  a  right  to  ratify  the  acts  of  his  agent  after  knowing  the 
facts,  Jie  has  a  clear  right  to  waive  that  knowledge  of  the  facts  in  ad- 
vance, and  he  has  a  right  to  stipulate  that  the  agent  may  deal  with 
his  own  property  for  the  principal.  Matter  of  Pet.  of  N.  Y.  L.  &  W.  R. 
R.  Co.,  98  N.  Y.  447,  453,  and  authorities  there  cited ;  Sentenis  v.  La- 
dew,  140  N.  Y.  463,  466,  35  N.  E.  660,  37  Am.  St.  Rep.  669;  Mayor 
of  New  York  v.  M.  R.  Co.,  143  N.  Y.  1,  26,  37  N.  E.  494,  and  authori- 
ties  there  cited.    In  the  Sentenis  Case,  supra,  it  was  said : 

"A  party  may  waive  a  rule  of  law  or  a  statute,  or  even  a  confititutlonal 
provision  enacted  for  his  benefit  or  protection,  where  it  is  exclusively  a  matter 
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of  private  right,  and  no  conslderattons  of  public  policy  or  morals  are  inyolyed* 
and,  luiYlng  once  done  so,  he  cannot  subaeqaently  invoke  its  protection." 

See  People  v.  Bloom,  193  N.  Y.  1,  85  N.  E.  824. 

In  the  light  of  these  rules,  let  us  examine  this  contract,  that  we 
may  discover  if  there  be  any  ground  for  this  recovery.  The  con- 
tract in  its  first  paragraph  recites: 

^'Agreement,  dated  AprU  15th,  1902,  by  and  between  August  Mann,  Wm. 
Edenbom  and  J.  C  Walker  (hereinafter  called  the  'Syndicate  managers*), 
parties  of  the  first  part,  and  the  subscribers  hereto,  severaUy,  parties  of  the 
second  part,  of  whom  oach  is  hereinafter  termed  a  subscriber,  and  all  of  whonit 
together  with  the  said  parties  of  the  first  part,  constitute  the  syndicate.*' 

And  then  it  continues  as  follows: 

"Whereas,  an  opportunity  is  afforded  to  acquire  for  a  cash  consideration  the 
ownership,  control  and  possession  of  the  United  States  Iron  Company  of  New 
Jersey,  at  par,  said  company  being  capitalized  at  one  million  ($1,000,000),  and 
being  the  owner  of  valuable  iron  ore  mines  in  operation  and  ore  properties 
located  in  the  states  of  Alabama  and  Tennessee,  aggregating  a  tonnage  sufll- 
dent  to  insure  an  ore  supply  for  two  ox  more  blast  furnaces  for  a  long  period ; 
and  a  further  opportunity  presenting  its^f  to  acquire  by  cash  purchase  a 
valuable  coal  property  situated  on  the  border  line  between  the  states  of  Ken- 
tucky and  Virginia,  which  property,  being  owned  by  the  various  parties,  can 
be  secured  at  reasonable  prices ;  also  other  property." 

Here  we  have  in  the  very  first  clause,  relating  to  the  purposes  of 
the  syndicate,  a  statement  that  there  is  an  opportunity  to  purchase 
a  certain  definitely  pointed  out  property,  involving  an  expenditure 
of  $1,000,000,  or  two-fifths  of  the  entire  capital  of  3ie  proposed  syn- 
dicate, and  there  is  not  a  word  of  evidence  in  the  entire  case  that 
any  one  ever  asked  any  questions  of  the  defendant  as  to  the  owner- 
ship ^of  this  property,  or  that  he  ever  evaded  telling  any  one  all  about 
it,  while  there  is  evidence  that  he  talked  with  some  of  the  plaintiff's 
assignors,  as  wellas  with  the  plaintiff  himself,  while  they  were  to- 
gether as  a  committee  of  reorganization  of  a  certain  railroad  prop- 
erty, in  reference  to  his  interest  in  this  very  property,  and  a  fair 
reading  of  Edenbom's  correspondence  leads  irresistibly  to  the  con- 
clusion that  he  was  writing  to  men  who  were  acquainted  with  his 
affairs,  and  whom  he  assumed  to  be  in  possession  of  the  fact  that 
he  was  interested  in  the  United  States  Iron  Company.  It  is  entire- 
ly unreasonable  to  suppose  that  men  subscribing  from  $10,000  to 
$50,000  to  a  syndicate  aggregating  $2,500,000,  and  being  informed 
that  two-fifths  of  the  sum  was  to  be  expended  in  the  purchase  of 
the  United  States  Iron  Company,  would  not  make  some  inquiries 
in  reference  to  the  property,  if  it  was  not  already  within  their  gen- 
eral knowledge;  and  the  fact  that  the  property  was  distinctly  point- 
ed out,  and  that  there  is  not  a  particle  of  evidence  to  show  that  Ed- 
enborn  ever  attempted  in  any  manner  to  cover  up  anything  in  rela- 
tion to  it,  negatives  tlie  suggestion  of  fraud  of  any  character  in 
the  transaction  during  the  time  that  the  syndicate  was  in  the  course 
of  formation.  If  Edenbom  had  been  attempting  to  do  something 
underhanded,  if  he  had  been  attempting  to  unload  his  property  to  the 
syndicate  under  cover,  he  could  easily  have  transferred  his  stock  in 
the  United  States  Iron  Company  to  a  dummy,  and  tfius  have  cover- 
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cd  the  matter.  But  he  frankly  proclaimed  the  purpose  of  purchas- 
ing this  particular  iron  company  and  of  bringing  into  the  scheme 
other  properties,  thus  putting  every  one  on  notice  of  just  what 
was  contemplated,  and,  if  there  was  any  one  who  wanted  to  know 
who  owned  the  United  States  Iron  Company  stock,  it  could  have  been 
found  out  easily  enough,  and  there  is  not  the  slightest  reason  to  be- 
lieve that  Edenborn  himself  would  not  have  told  any  one  who  had  had 
the  curiosity  to  inquire.  It  should  be  borne  in  mind  that  in  the 
formation  of  this  syndicate  Edenborn  was  not  the  agent  of  any  one. 
He  was  not  occupying  in  any  sense  a  fiduciary  relation.  He  was 
simply  proposing  to  the  men  to  whom  the  subscription  paper  was 
presented  to  join  with  him  in  the  purchase  of  the  United  States  Iron 
Company  and  other  properties,  with  a  view  to  making  money  out 
of  the  project.  There  is  not  a  particle  of  evidence  that  he  ever  made 
any  fraudulent  representations  in  reference  to  the  matter,  that  he 
induced  any  one  to  sign  it  by  fraudulent  representations,  and  it  is 
not  disputed  that  the  plaintiff  himself  asked  for  the  opportunity  of 
subscribing  without  any  suggestion  on  the  part  of  Edenborn.  It 
was  a  contract  between  Mann,  Edenborn,  and  Walker,  as  parties  of 
the  first  part,  and  themselves  and  the  other  subscribers,  as  parties 
of  the  second  part,  and  every  subscriber  voluntarily  took  upon  him- 
self the  duties,  obligations,  and  conditions  of  the  contract,  unless 
there  was  some  fraudulent  inducement  to  the  making  of  such  con- 
tract, and  the  case  is  barren  of  such  evidence. 

Passing  over  the  exact  language  of  this  clause,  which  might  be  con- 
strued to  mean  that  the  entire  group  of  properties  was  owned  by  "the 
various  parties,"  let  us  continue  the  examination  of  the  contract,  keep- 
ing in  mind  that  it  is  made  a  part  of  the  complaint,  and  that  it  was 
without  fraud  in  its  inception.  In  the  fourth  paragraph  we  find  this 
further  recital  that: 

"Whereas  the  sum  of  one  million  ($1,000,000)  dollars  should  be  provided  to 
secure  all,  or  nearly  all,  the  stock  of  the  United  States  Iron  Company,  the 
sum  of  two  hundred  and  fifty  thousand  ($250,000)  dollars  to  purchase  coal 
lands  and  to  erect  two  hundred  coke  ovens ;  the  sum  of  one  million  ($1,000,- 
000)  dollars  to  erect  t^'o  modem  blast  furnaces ;  and  the  sum  of  two  hundred 
and  fifty  thousand  ($250,000)  dollars  for  other  contingencies;  or  a  total  of 
two  million  five  hundred  thousand  ($2,500,000)  dollars;  [and]  whereas,  it  is 
deemed  advisable  and  desirable  that  a  syndicate  be  formed  which  shall  fur- 
nish and  supply  the  said  sums,  aggregating  two  million  five  hundred  thousand 
($2,500,000)  dollars,  for  the  purpose  above  mentioned,  and  that  the  parties  of 
the  first  part  should  be  and  become  the  syndicate  managers,  and  as  such  man- 
agers bave  the  management  of  said  syndicate  and  all  the  moneys  and  prop- 
erties acquired.  Now,  therefore,  this  agreement  witnesseth:  That  in  consid- 
eration of  the  premises  and  mutual  promises  herein  contained,  the  parties 
hereto  agree,  and  the  subscribers  severally  agree  with  each  other  and  with  the 
syndicate  managers  as  follows:" 

Certainly  in  these  recitals  there  is  no  evidence  of  actual  or  con- 
structive fraud,  but  a  fair  and  frank  avowal  of  a  purpose  on  the  part 
of  the  three  individuals  named  to  undertake  the  purpose  outlined  in 
behalf  of  those  who  should  become  subscribers.  No  one  was  com- 
pelled to  subscribe.  No  one  was  under  any  obligation  to  subscribe,  un- 
less he  was  satisfied  with  the  conditions,  and,  having  notice  of  what 
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properties  were  to  be  purchased,  and  that  some,  at  least,  of  such 
properties  were  owned  by  "the  various  parties,"  it  is  difficult  to  under- 
stand how  any  one  could  fairly  claim  to  have  been  defrauded  simply 
because  the  enterprise  did  not,  in  its  practical  working  out,  prove  to 
be  as  profitable  as  they  undoubtedly  all  expected  it  would  be.  If 
there  were  no  fraudulent  representations  as  to  the  properties,  no  fraud- 
ulent inducements  held  out  to  the  subscribers — and  such  fraud  cannot 
be  presumed — where  is  the  foundation  for  the  second  conclusion  of 
law,  that  "the  burden  of  proving  that  the  plaintiff  knew  at  the  time  of 
signing  said  syndicate  paper  or  at  any  time  thereafter  that  the  de- 
fendant was  the  owner  of  said  United  States  Iron  Company,  or  that 
he  transferred  the  same  to  the  syndicate  with  the  said  plaintiff's  con- 
sent and  acquiescence,  rested  upon  the  said  defendant,  and  that  said 
defendant  has  failed  to  sustain  the  burden  by  satisfactory  and  con- 
vincing proof"?  It  may  be  remarked  in  passing  that  the  evidence  does 
not  show  that  the  defendant  owned  the  United  States  Iron  Company. 
The  evidence  is  that  he  owned  a  considerable  majority  of  the  stock, 
and  that  he,  in  company  with  the  other  stockholders,  consented  to  part 
with  this  stock,  not  at  par,  as  outlined  in  the  recitals  above,  and  for 
which  purpose  the  money  was  subscribed,  but  at  70  per  cent,  of  the 
par  value,  the  said  stockholders  taking  stodc  in  the  new  or  reorganized 
company  in  payment  at  par.  But,  assuming  that  the  defendant  was 
a  seller  in  the  transaction,  he  had  pointed  out  the  property  to  be  pur- 
chased, had  named  the  figure  which  it  was  proposed  to  pay,  and  he 
clearly  had  a  moral  and  a  legal  right  to  go  to  any  man  with  this  prop- 
osition and  ask  him  to  subscribe  to  the  plan  to  purchase  such  property 
in  connection  with  others,  or  alone,  and  such  action  on  his  part  did 
not  raise  a  presumption  of  fraud  which  he  was  bound  to  disprove,  for 
he  owed  no  obligation  to  disclose  anything  more  than  he  had  disclosed, 
for  the  persons  to  whom  the  scheme  was  presented  were  not  dealing 
with  him  in  subscribing  to  the  agreement  as  their  agent  or  representa- 
tive, but  as  man  to  man. 
The  first  paragraph  of  the  actual  agreement  provides : 

"The  partleB  hereto  hereby  form  a  syndicate  to  parchase,  acquire,  use,  devel- 
op and  dispose  of  the  lands  and  properties  above  mentioned,  or  so  mnch  or 
such  part  thereof  as,  in  the  Judgment  and  opinion  of  the  said  syndicate 
managers,  is  deemed  advisable  and  proper." 

It  is  proper  to  here  point  out  that,  while  the  plaintiff  is  proceeding 
against  the  defendant  alone,  this  contract  was  made  with  three  in- 
dividuals as  parties  of  the  first  part.  It.  is  true,  of  course,  that  the 
plaintiff  alleges  that  the  other  two  were  mere  "dimimies"  for  the  de- 
fendant, but  there  is  not  a  particle  of  evidence  to  sustain  this  proposi- 
tion, and  the  respondent  merely  urges  that  because  this  was  alleged 
in  the  complaint  and  denied  by  the  defendant,  and  the  defendant  did 
not  put  the  two  alleged  "dummies"  on  the  stand  to  support  his  denial, 
it  must  be  assumed  they  were  "dummies,"  a  conclusion  supported  by 
no  rule  of  law  with  which  we  are  familiar.  But  a  very  complete  an- 
swer to  the  suggestion  that  August  Mann  and  J.  C.  Walker  were  mere 
"dummies"  is  afforded  by  the  fact  that  the  plaintiff  and  other  sub- 
scribers entered  into  this  contract  with  them  just  as  much  as  they 
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did  with  the  defendant.  The  language  of  the  contract  is  that  it  is 
"by  and  between  August  Mann,  Wm.  Edenborn,  and  J.  C.  Walker 
(hereinafter  called  the  'Syndicate  Managers'),  parties  of  the  first 
part,  and  the  subscribers  hereto,  severally,  parties  of  the  second  part, 
of  whom  each  is  hereinafter  termed  a  subscriber,  and  all  of  whom, 
together  with  the  said  parties  of  the  first  part,  constitute  the  syndicate," 
and  that,  "in  consideration  of  the  premises  and  mutual  promises  here- 
in contained,  the  parties  hereto  ag^ee,  and  the  subscribers  severally 
agree  with  each  other  and  with  the  syndicate  managers  as  follows," 
and,  further,  that  "the  syndicate  managers  may  be  subscribers  to  the 
syndicate,  and  to  the  extent  of  such  subscriptions  or  reservation  by 
them  shall  be  liable  hereunder  and  shall  be  entitled  in  all  respects  to 
the  same  rights  and  benefits  as  other  subscribers."  The  plaintiff  and 
each  of  his  assignors  signed  this  contract  without  any  fraudulent  in- 
ducement, so  far  as  the  evidence  goes ;  signed  this  contract,  not  with 
the  defendant  as  party  of  the  first  part,  but  with  August  Mann,  Wm. 
Edenborn,  and  J.  C.  Walker  as  parties  of  the  first  part,  and  as  in- 
dividual subscribers,  thus  entering  into  exactly  the  same  relations  with 
each  of  them,  and  no  one  pretends  that  any  subscriber  was  forced  to 
enter  into  this  contract,  or  that  any  inducements  were  held  out  to  them 
to  contract  with  these  parties  of  the  first  part.  The  above  comments 
are  equally  applicable  to  the  suggestion  that  the  parties  contracted  re- 
lying wholly  upon  the  defendant.  They  certainly  did  not  contract  in 
that  manner,  for  the  contract  in  terms  is  with  all  three  of  them,  and 
in  the  fourteenth  clause  of  the  contract  it  is  provided  further  that : 

"ESach  and  all  of  the  rights,  liabilities,  acts,  undertakings,  powers,  and 
authorities  of  the  syndicate  managers  under  this  agreement,  and  in  pursuance 
thereof,  shall  control  and  become  operative  and  in  force  by  the  act  or  assent 
of  any  two  thereof,  and  each  and  all  matters  and  things  to  be  done  or  per- 
formed in  and  under  this  agreement,  and  in  and  by  said  syndicate,  and  In 
and  by  depositaries,  agents,  trustees,  and  all  other  persons,,  firms  and  cor- 
porations connected  therein  shall  be  done  and  performed  and  carried  out  on 
the  request,  judgment  and  direction  of  the  said  syndicate  managers  when 
done  by  the  act  or  assent  of  any  two  thereof." 

As  still  further  showing  that  the  subscribers  did  not  contract  in- 
dividually with  the  defendant,  and  did  not  rely  upon  him  by  the* 
terms  of  their  own  written  contract,  we  may  state  the  fact  that  in  the 
fifteenth  clause  of  the  agreement  it  is  provided  that : 

The  "death  or  disability  of  any  one  of  said  syndicate  managers  shall  not 
dissolve  or  otherwise  affect  said  syndicate,  nor  change  or  affect  the  syndicate 
managers;  the  survivor  or  survivors  of  said  syndicate  managers  shall,  in 
such  event,  substitute  for  such  deceased  or  disabled  member  one  of  the  sub- 
scribers to  this  syndicate,  and  the  syndicate  managers  as  so  then  constituted 
shall  succeed  to  all  the  rights  and  powers  of  said  syndicate  managers,  and 
proceed  to  carry  out  and  consummate  the  purposes  of  this  agreement  and  the 
object  of  said  syndicate." 

If  the  defendant  had  died  on  the  day  that  the  last  subscription  to 
the  agreement  was  signed,  it  will  thus  be  seen  that  under  the  con- 
tract the  subscribers  were  equally  bound  to  do  just  what  has  been 
done  as  though  he  had  lived,  and  the  same  powers  and  duties  would 
have  devolved  upon  Mann  and  Walker  that  they  had  in  connection 
with  the  defendant.    Is  it  possible  that  the  defendant  was  bound  to 
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affirmatively  show  that  these  two  men,  who  were  with  himself  equal- 
ly parties  to  the  contract,  were  not  his  "dummies'*  ?  Have  deliberate 
contracts  no  force?  Is  every  man  who  openly  and  fairly  presents  a 
proposition  to  another  man  to  be  held  to  the  obligation  of  affirmative- 
ly showing  that  every  other  man  joined  with  him  is  a  free  and  inde- 
pendent being?  Is  there  any  more  reason  for  saying  that  Mann  and 
Walker  were  the  defendant's  "dummies"  than  there  is  for  saying  that 
the  defendant  was  their  "dummy"  ?  He  cei;tainly  took  as  many  chances 
as  any  of  the  subscribers,  for  he  placed  it  in  the  power  of  these  two 
men  to  overrule  him  in  all  matters,  and  contracted  that,  in  case  of 
his  death  or  disability,  both  or  even  one  of  these  men  might  select  the 
other  member  or  members  of  the  syndicate  managers.  Where  is  the 
evidence  of  fraud  on  the  part  of  the  defendant  in  procuring  the  sig- 
natures of  the  plaintiff  and  his  assignors  to  this  agreement? 

But  this  contract  did  not  end  with  these  provisions.  It  provided  in 
great  detail  for  the  exercise  of  the  discretion  of  the  managers  under 
the  conditions  above  mentioned,  and  then  in  its  thirteenth  clause  it 
is  provided : 

**The  syndicate  managers  shall  not  be  liable  for  any  error  of  Judgment  or 
for  any  mistakes  of  law  or  fact ;  nor  shall  they  be  liable  for  any  act  or  omis- 
sion while  endeavoring,  in  good  faith,  to  carry  out  the  purposes  hereunder 
according  to  their  judgment ;  and  nothing  herein  contained,  or  otherwise,  shaU 
constitute  the  parties  hereto  partners,  or  shall  render  any  of  the  subscribers 
liable  to  contribute  more  than  his  several  and  proportionate  amount  as  herein 
provided,  or  shall  prevent  any  of  the  parties  from  contracting  with  each  other 
with  reference  to  any  of  their  respecdve  interests." 

What  more  could  be  done  to  give  notice;  what  more  is  necessary 
to  waive  all  right  to  such  an  action  as  is  here  attempted  to  be  main- 
tained on  the  part  of  the  plaintiff  and  his  assignors?  Surely  the 
plaintiff,  Who  subscribed  for  $50,000  of  the  stock,  was  a  competent 
business  man.  He  knew  the  effect  of  language.  The  learned  trial 
court  finds  as  a  fact  that  he  requested  an  opportunity  to  subscribe 
to  this  agreement,  and  there  is  no  evidence  that  any  subscriber  was 
induced  by  any  fraudulent  representations  to  become  a  member  of 
the  syndicate.  Each  one  of  them  had  a  full  and  free  opportunity 
•  to  investigate  and  to  act  for  himself  in  the  signing  of  this  contract, 
and  each  for  himself,  for  a  sufficient  consideration,  upon  the  perform- 
ance of  conditions,  agreed  that: 

''Nothing  herein  contained,  or  otherwise,  shall  constitute  the  parties  hereto 
partners,  •  •  •  or  shall  prevent  any  of  the  parties  from  contracting  with 
each  other  with  reference  to  any  of  their  respective  interests." 

If  a  contract  can  mean  anything,  this  contract  fully  authorized  just 
what  was  done,  and  it  waived  all  right  to  rescind  any  contract  grow- 
ing out  of  the  agreement,  directly  or  indirectly,  under  the  rule  which 
is  invoked  in  this  action,  and  which  is  sound  law  applied  to  proper 
facts,  but  which  has  no  relation  to  a  state  of  facts  shown  by  the  con- 
tract between  the  parties,  and  which  the  plaintiff  makes  a  part  of  its 
complaint,  and  which  must  be  binding  upon  him. 

Great  stress  is  laid  upon  the  fact  that  the  defendant  subscribed  this 
syndicate  agreement,  agreeing  with  the  others  to  pay  cash,  and  tiiat 
he  paid  a  portion  of  his  subscription  by  turning  over  his  stock  in  the 
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United  States  Iron  Company  at  70  cents  on  the  dollar,  paying  only 
about  $125,000  of  the  $500,000  subscription  in  cash.  But  an  examina- 
tion of  the  word  "cash,"  as  judicially  construed,  will  show  that  it  has 
various  meanings,  and  is  not  confined  to  actual  money.  Indeed,  it  is 
highly  probable  that  neither  the  plaintiff  nor  any  of  his  assignors  paid 
actual  cash.  In  the  great  majority  of  transactions  of  this  character 
payments  are  made  by  check  or  draft,  and  it  was  in  this  sense  that 
the  subscription  was  made.  It  was  to  be  cash — ^that  is,  available 
funds — as  distinguished  from  notes  or  time  obligations ;  and  the  fact 
that  Edenborn  turned  in  his  stock  in  lieu  of  money  proves  nothing. 
It  was  the  most  natural  way  in  the  world  to  carry  out  the  transac- 
tion which  had  been  directed  by  the  subscribers,  and  it  wronged  no 
one,  nor  did  it  indicate  any  element  of  bad  faith  on  the  part  of  Eden- 
bom.  The  plaintiff  practically  concedes — ^at  least  he  disclaimed  mak- 
ing any  claim  that  the  defendant  had  turned  in  this  property  at  an 
excessive  price — ^that  the  property  was  worth  what  it  was  put  in  for, 
that  it  was  the  equivalent  of  money  in  the  carrying  out  of  the  pur- 
poses for  which  the  syndicate  was  avowedly  created,  and  it  is  mere 
quibbling  to  suggest  any  wrong  from  this  transaction. 

To  put  the  case  in  another  light,  suppose  that  Edenborn  had  died 
on  the  day  that  the  subscription  became  completed,  and  that  Mann 
and  Walker,  acting  under  the  terms  of  the  agreement,  had  selected  the 
plaintiff  to  fill  the  vacancy  in  the  syndicate  managers,  and  that  the 
latter  had  been  directed  by  Mann  and  Walker  to  purchase  the  stock 
of  the  United  States  Iron  Company  at  70  cents  on  the  dollar;  would 
Edenborn's  estate  have  been  liable  to  the  plaintiff  for  constructive 
fraud?  Would  the  plaintiff  have  had  any  authority,  under  the  con- 
tract, to  refuse  to  carry  out  the  direction  of  the  syndicate  managers? 
Is  the  situation  different  because  Edenborn  lived  and  performed  his 
duty  under  the  very  letter  and  spirit  of  the  contract?  It  seems  to  me 
that  the  rights  of  the  parties  became  fixed  when  that  contract  was 
completed ;  that  each  subscriber  to  that  syndicate  entered  into  a  mutu- 
al contract  with  all  of  the  parties  as  set  forth  in  the  instrument;  and 
that,  when  the  subscribers  were  all  entered  upon  the  enterprise,  there 
was  a  positive  duty  on  the  part  of  the  syndicate  managers,  acting 
in  good  faith,  to  purchase  the  very  property  which  had  been  pointed 
out  to  them  in  the  agreement  on  the  best  terms  possible,  and  that,  hav- 
ing done  this,  under  a  contract  which  specially  permitted  dealing  with 
each  other's  interests,  and  which  provided  that  the  syndicate  managers 
should  not  be  liable  for  any  error  of  judgment  or  for  any  mistakes 
of  law  or  fact,  and  that  they  should  not  "be  liable  for  any  act  or  omis- 
sion while  endeavoring,  in  good  faith,  to  carry  out  the  purposes  there- 
under according  to  their  judgment,"  the  subscribers  to  the  syndicate 
agreement,  as  individuals,  cannot  repudiate  their  lawful  contract,  or 
any  of  its  stipulations,  and  hold  the  defendant,  one  of  the  syndicate 
managers,  liable  to  refund  their  investment.  If  this  contract  was  a 
good  contract  on  the  day  of  its  final  signing,  and  the  plaintiff  and 
his  assignors  entered  into  it  without  fraudulent  inducement,  they  are 
bound  by  its  terms  and  conditions,  and  they  cannot  repudiate  their 
obligations  under  that  contract  because  of  the  very  action  which  they 
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have  authorized  being  carried  out.  Of  course,  if  there  was  bad  faith 
in  the  purchase  of  the  United  States  Iron  Company  stock,  the  syndi- 
cate itself  could  repudiate  the  transaction,  and  under  certain  circum- 
stances a  court  of  equity  might  grant  relief  to  the  plaintiff,  but  this 
action  proceeds  upon  the  theory  of  a  rescission  of  the  original  con- 
tract, and  an  action  to  recover  the  sums  subscribed  and  paid  in  by  the 
plaintiff  and  his  assignors,  and  in  such  an  action  constructive  fraud 
in  relation  to  a  subsequent  matter,  even  if  it  existed,  would  not  relate 
back  to  the  original  contract,  but  would  be  confined  to  the  matter  in 
which  the  fraud  was  worked,  and  there  is  no  reason  to  believe  that  the 
plaintiff  would  care  to  have  that  particular  transaction  repudiated, 
leaving  the  Sheffield  Coal  &  Iron  Company  with  the  other  assets.  The 
undercurrent  throughout  the  action  indicates  that  the  losses  were  due 
to  matters  apart  from  the  United  States  Iron  Company,  and  that  this 
transaction  is  picked  out  merely  for  the  purpose  of  overturning,  a  con- 
tract which  appears  on  its  face  perfectly  fair  and  reasonable,  and 
which  appears  to  have  been  made  and  executed  without  fraudulent 
representations  of  any  character. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event 

MILLER,  J.  The  so-called  syndicate  agreement  provided  for  the 
purchase  of  the  stock  of  the  United  States  Iron  Company  at  par, 
and  of  certain  coal  lands,  the  erection  of  coke  ovens  and  two  mod- 
em blast  furnaces,  and  the  sale  of  the  properties  thus  purchased  and 
equipped,  or  the  transfer  of  them  to  a  corporation  to  be  organiz- 
ed, whose  stock  was  to  be  issued  to  the  syndicate  subscribers  in  pro- 
portion to  their  subscriptions.  The  things  contemplated  were  done; 
the  properties  were  purchased  and  improved;  the  corporation  was 
organized;  the  property  transferred  to  it;  and  its  stock* was  issued 
to  the  syndicate  subscribers  for  the  amount  of  their  subscriptions. 
The  trial  court  has  found,  and  the  evidence  supports  the  finding, 
that  the  plaintiff  requested  permission  to  subscribe  to  the  syndicate 
agreement.  The  claim  of  fraud  is  twofold:  First,  that  the  defend- 
ant agreed  to  pay  his  subscription  of  $500,000  in  cash,  without  in- 
tending to  do  so;  second,  that  he  purchased,  as  agent  of  the  syn- 
dicate, the  stock  of  the  United  States  Iron  Company,  of  which  he 
owned  5,365  shares. 

If  the  agreement  obligated  the  defendant  to  pay  his  subscription 
in  cash,  the  remedy  for  the  breach  of  it,  if  there  has  been  a  breach, 
is  not  an  action  for  fraud.  It  may  be  conceded  that  the  defendant 
was  guilty  of  constructive  fraud  in  purchasing  for  the  S3mdicate  the 
stock  of  the  United  States  Iron  Company.  While  the  agreement  con- 
templated the  purchase  of  the  stock  at  par,  it  was  still  the  duty  of 
the  defendant  to  acquire  it  as  cheaply  as  possible.  The  fact  that  he 
purchased  the  stock  at  70,  whereas  under  the  agreement  he  might 
have  paid  par,  may  be  evidence  of  his  good  faith;  but  the  law  does 
not  suffer  one,  even  in  good  faith,  to  have  personal  interests  which 
may  conflict  with  fiduciary  duties.  The  principal  could  have  disaf- 
firmed the  contract,  or,  accepting  the  benefits  of  it,  could  have  main- 


Digitized  by 


Google 


Sup.  Ct.)  HECK8CHEB  V.  EDENBORK.  683 

tained  an  action  to  compel  the  defendant  to  account  for  any  profit 
which  he  may  have  made.  But  the  defendant's  principal  was  the 
syndicate  which  was  succeeded  by  the  corporation;  and  the  right 
of  the  S3mdicate  or  its  successor,  the  corporation,  to  rescind  the  pur- 
chase of  said  stock,  does  not  give  the  syndicate  subscribers  the  right 
to  rescind  their  subscription  contract.  The  contract  of  purchase 
of  said  stock,  not  the  subscription  contract,  was  rendered  voidable 
by  the  defendant's  constructive  fraud. 

Brewster  v.  Hatch,  122  N.  Y.  349,  26  N.  E.  605,  19  Am.  St.  Rep. 
498,  is  perhaps  as  favorable  to  the  plaintiff's  contention  as  any  case 
to  be  found  in  this  state ;  but  in  that  case  it  was  held  that  the  pro- 
moters of  the  corporation  were  liable  in  damages  to  those  who  were 
induced  by  fraudulent  concealment  and  misrepresentation  to  sub- 
scribe for  stock.  The  prospectus,  the  promotion  agreement,  and  all 
the  surrounding  circumstances  in  that  case  established  what  was,  in 
effect,  an  actual  misrepresentation,  respecting  the  value  of  the  prop- 
erty which  was  to  be  purchased.  The  subscribers  were  led  to  believe 
that  the  issue  of  stock  fairly  represented  the  value  of  the  property, 
whereas  the  promoters  had  options  to  purchase  at  a  sum  so  much 
less  that  they  were  enabled  to  pay  for  the  property  out  of  the  sub- 
scriptions for  stock  and  retain  to  themselves  a  majority  of  the  stock 
without  paying  anything  for  it.  That  case  is  in  no  respect  like  this. 
Mack  V.  Latta,  178  N.  Y.  625,  71  N.  E.  97,  67  L.  R.  A.  126,  was 
an  equity  suit  against  the  corporation  and  individual  officers  of  it 
to  cancel  a  subscription  to  stock  and  to  recover  a  part  payment,  on 
the  ground  of  actual  misrepresentations,  made  by  said  officers,  in- 
ducing said  subscription — an  entirely  different  case  from  this.  In 
the  case  of  Getty  v.  Devlin,  54  N.  Y.  403,  subscriptions  were  induc- 
ed by  actual  misrepresentations  respecting  the  values  of  the  property 
to  be  purchased ;  but  in  that  case  it  was  held  that  the  plaintiffs  could 
not  recover  back  all  the  money  paid  by  them  because  they  could  not 
restore  the  defendants  to  the  position  they  were  in  before  the  trans- 
fer of  the  real  property  to  the  company.  Here  we  have  a  case  in 
which  no  fraud  inducing  the  subscription  is  shown,  but  only  a  . 
constructive  fraud,  subsequent  to  the  syndicate  agreement,  upon  the 
syndicate  members  jointly,  to  whose  rights  a  corporation  has  suc- 
ceeded. Obviously  in  such  case  the  stockholders  cannot,  in  an  action 
at  law  for  damages,  compel  the  defendant  to  purchase  their  stock. 
Their  action,  if  they  have  one,  is  a  representative  action. 

The  judgment  is  reversed. 

JENKS,  J.,  concurs. . 

GAYNOR,  J.  (dissenting).  The  case  is  simply  this:  The  defend- 
ant induced  the  plaintiff  and  his  assignors  to  sign  an  agreement  to 
contribute  the  sums  specified  opposite  the  names  of  each  for  the  pur- 
cliase  of  the  United  States  Iron  Company  of  New  Jersey,  which  had 
a  par  capital  stock  of  $1,000,000,  and  also  "a  valuable  coal  proper- 
ty situated  on  the  border  line  between  the  states  of  Kentucky  and 
Virginia,  which  property,  being  owned  by  various  parties,  can  be  se- 
cured at  reasonable  prices";  and  the  said  agreement  appointed  the 
defendant,  and  two  others  who  were  subject  to  him  and  mere  in- 
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struments  in  his  hands,  as  "syndicate  managers**  to  purchase  such 
of  the  said  properties  as  should  by  them  be  "deemed  advisable  and 
proper."  The  defendant  signed  this  agreement  first  of  all  for  a  sub- 
scription of  $500,000  in  cash.  He  in  fact  owned  one-half  of  the 
capital  stock  of  the  said  New  Jersey  corporation,  but  concealed  that 
fact  from  the  plaintiff  and  his  assignors,  and  when  the  subscriptions 
were  paid  in,  the  stock  of  the  said  corporation  was  bought  by  the  de- 
fendant and  his  two  associates  for  the  syndicate,  and  he  paid  his  sub- 
scription by  turning  over  his  said  stock  to  the  syndicate  at  $70  a 
share,  and  paying  only  the  balance  in  cash.  The  rule  that  if  a  trus- 
tee or  agent  buy  of  himself  for  his  cestui  or  principal,  the  transac- 
tion is  fraudulent,  and  may  at  the  election  of  the  cestui  or  principal 
be  deemed  void,  has  full  application  to  the  case.  Davoue  v.  Fanning, 
2  Johns.  Ch.  251 ;  Clark  v.  Bird,  66  App.  Div.  284,  72  N.  Y.  Supp.  769 ; 
Getty  et  al.  v.  Devlin  et  al.,  64  N.  Y.  403 ;  Brewster  v.  Hatch,  122  N.  Y. 
349,  25  N.  E.  505,  19  Am.  St.  Rep.  498.  The  defendant  perpetrated  a 
fraud  on  the  plaintiff  and  his  assignors.  As  soon  as  they  discover- 
ed it,  they  tendered  back  the  certificates  of  stock  in  the  corporation 
formed  by  the  said  managers  of  the  syndicate  to  take  over  the  prop- 
erties purchased  which  had  been  issued  to  them  for  the  amounts  of 
their  subscriptions,  and  demanded  back  the  said  amounts;  which, 
being  refused,  this  action  was  brought  to  recover  the  same. 
The  judgment  should  be  affirmed. 


In  re  MOORE. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  12,  1909.) 

Wills  (§  585*) — Co^dicil— Substituted  Bequxbt. 

Testator  gave  A.  and  D.  a  certain  sum  each,  and  the  will  stated  that 
he  did  not  give  thetn  more  because  they  were  already  wealthy;  and 
the  will  provided  that  the  balance  of  the  estate  should  be  divided  into  two 
equal  shares  for  two  certain  beneficiaries.  A  codicil,  which  stated  that  it 
was  to  be  taken  as  a  supplement  and  addition  to  the  will,  was  virtually 
a  repetition  of  the  will,  except  that  it  omitted  the  reason  for  not  giving 
more  to  A.  and  D.,  and  omitted  one  person  from  the  executors.  The 
codicil  provided  that,  after  paying  debts  "and  the  legacies  mentioned  in 
the  above  items,"  the  estate  should  be  divided  into  equal  shares,  etc 
Held,  that  the  legacies  to  A.  and  D.  by  the  codicil  were  substitutionary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1275;  Dec  Dig.  { 
585.*] 

Appeal  from  Surrogate's  Court,  Orange  County. 

Judicial  proceedings  on  the  account  of  Caroline  Mead  Moore,  as 
executrix  of  the  will  of  Henry  D.  B.  Bailey,  deceased.  From  a  judg- 
ment of  the  surrogate,  Mary  Bailey  Dortic  appeals.    Affirmed. 

On  the  10th  day  of  January,  1878,  Henry  D.  B.  Bailey  made  his  last  will 
and  testament  as  follows: 

*'I,  Henry  D.  B.  Bailey,  of  the  town  of  East  Fishklll,  county  of  Dutchess, 
state  of  New  York,  being  of  sound  and  disposing  mind,  do  make,  on  this  tenth 
day  of  January,  1878,  this  my  last  wm  and  testament 

•For  oUier  casei  im  same  topic  ft  I  iiumbxb  la  Dec.  ft  Am.  Dige.  1907  to  date,  ft  Rep'r  Indexes 
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"Item:  I  order  my  executors,  hereinafter  named,  to  pay  my  funeral  ex- 
penses and  my  just  debts  I  may  be  owing  at  the  time  of  my  decease. 

**ltem:  I  give  and  bequeath  to  Henry  Bailey  Moore  flfte^i  hundred  dollars, 
and  appoint  his  mother,  Caroline  Mead  Moore,  his  guardian  during  his 
minority. 

"Item:  I  give  and  bequeath  to  my  niece,  Sarah  Appleby,  wife  of  Charles 
Edgar  Appleby,  five  thousand  dollars. 

"Item:  I  give  and  bequeath  to  my  niece,  Mary  Bailey  Dortic,  wife  of 
Charles  Dortic,  five  thousand  dollars. 

"Item:  My  executors,  after  paying  my  funeral  expenses,  Just  debts  and 
the  legacies  named  in  the  above  items,  shall  divide  the  balance  of  my  prop- 
erty into  two  equal  shares. 

"Item:  One  of  the  two  equal  shares  I  give  and  bequeath  entire  unto  my 
niece,  Caroline  Mead  Moore,  wife  of  James  Moore,  Jr. 

"Item:  One  of  the  two  equal  shares  I  give  and  bequeath  to  my  nephew, 
John  B.  Cooper,  and  his  sister,  Elizabeth  Cooper,  share  and  share  alike. 

"Item:  In  case  of  the  death  of  any  of  my  heirs,  hereih  named,  the  share 
or  legacy  they  would  receive,  if  living,  shall  go  in  equal  proportions  to  his 
or  her  heirs. 

"Item:  All  former  wills  made  by  me  are  hereby  abrogated  and  of  none  ef- 
fect 

'The  reason  I  have  not  given  to  my  niece,  Sarah  Appleby,  and  my  niece, 
Mary  Bailey  Dortic,  but  five  thousand  dollars  each,  is  that  they  have  already 
become  possessed  of  wealth  and  do  not  require  any  assistance  from  me  now, 
and  are  not  likely  to  require  it  in  the  future,  and  trust  that  they  will  consent 
in  the  propriety  of  the  disposition  I  have  made  of  my  property. 

"I  hereby  appoint  my  nephew,  John  B.  Cooper,  and  my  niece,  Caroline  Mead 
Moore,  and  Leonard  V.  Pierce,  executors  of  this  my  last  will  and  testament 

"In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my 
seal  the  tenth  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-eight  Henry  D.  B.  Bailey.    [L.  S.]" 

On  the  5th  day  of  April,  1905,  he  made  a  codicil  whereby  he  appointed  an 
additional  executor  and  in  other  respects  confirmed  and  republished  his  said 
will.  On  the  13th  day  of  April,  1905,  he  added  a  second  codicil,  which  he 
prefaced  with  the  statement  that  it  was  "to  be  taken  as  a  supplement  and  ad- 
dition" to  his  last  will  and  testament.  The  said  codicil  was  virtually  and 
almost  literally  a  repetition  of  the  will,  except  for  slight  verbal  changes,  the 
omission  of  the  statement  of  the  reason  for  giving  to  Sarah  Appleby  and 
Mary  Bailey  Dortic  but  $5,000  each,  a  provision  empowering  the  executors  to 
sell  the  real  estate,  and  the  omission  of  John  B.  Cooper  from  the  executors. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Alfred  H.  Holbrook  (Payson  Merrill,  on  the  brief),  for  appellant. 
Allison  Butts,  for  respondent  executrix. 

MILLER,  J.  The  question  involved  in  this  case  is  whether  the 
legacies  of  $5,000  to  Sarah  Appleby  and  Mary  Bailey  Dortic,  bequeath- 
ed by  the  codicil,  are  substitutionary  or  accumulative.  It  is  undoubt- 
edly the  general  rule  that  the  repetition  of  a  legacy  in  the  same  instru* 
ment  is  substitutionary,  and  that  the  repetition  of  it  by  a  second  in- 
strument, as  in  the  case  of  a  will  and  codicil,  is  accumulative;  but 
this  question,  like  every  one  of  construction,  is  one  of  intention,  to 
be  determined  from  the  intrinsic  evidence  of  the  documents  themselves 
and  the  circumstances  of  the  case  (Dewitt  v.  Yates,  10  Johns.  156, 
6  Am.  Dec.  326;  Southgate  v.  Continental  Trust  Company,  74  App. 
Div.  160,  73  N.  Y.  Supp.  718,  77  N.  Y.  Supp.  687),  which  is  far  from 
saying  that  extrinsic  evidence  may  be  admitted  to  show  an  intention 
different  from  that  shown  by  the  will  itself. 
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Notwithstanding  the  general  rule  and  the  prefatory  statement  of 
the  codicil  that  it  is  "to  be  taken  as  a  supplement  and  addition"  to  the 
will,  the  internal  evidence  furnished  by  the  will  and  the  codicils  con- 
clusively shows  that  in  making  the  second  codicil  the  testator  was  en- 
gaged in  substitution  and  not  in  addition.  The  codicil  is  complete  in 
and  of  itself.  Its  evident  purpose  was  to  empower  the  executors  to 
sell  the  real  estate,  and  perhaps  to  drop  out  one  executor.  The  lan- 
guage of  the  will  is  repeated  almost  literally.  Why  that  was  done,  in 
place  of  merely  making  the  desired  changes,  is  a  matter  of  specula- 
tion. If  one  part  of  the  codicil  is  to  be  regarded  as  "a  supplement 
and  addition"  to  the  will,  every  part  must  be;  whereas  it  is  plain 
that  much  of  it  can  only  be  substitutional — ^i.  e.,  the  provision  for  the 
payment  of  debts,  the  disposition  of  the  remainders,  and  the  appoint- 
ment of  executors.  Aside  from  the  evidence  already  referred  to,  the 
disposition  of  the  remainders  by  the  fifth  clause  of  the  codicil  is  con- 
clusive. The  language  of  that  clause,  quoted  with  but  slight  change 
from  the  similar  clause  in  the  will,  is  as  follows : 

"My  executrix  and  execntors,  after  paying  my  funeral  expenses,  just  debts 
and  the  legacies  mentioned  in  the  above  items,  shall  divide  the  balance  of  my 
property  into  two  equal  shares." 

The  words  "above  items"  obviously  refer  to  the  earlier  provisions 
of  the  codicil.  After  paying  the  debts  and  funeral  expenses  and  the 
legacies  mentioned  in  the  codicil,  the  executors  were  required  to  divide 
the  balance  of  the  property  into  two  equal  shares  and  to  distribute 
them  as  thereafter  provided.  The  words  used  do  not  admit  of  a  con- 
struction that  the  balance  of  the  property  remaining,  after  paying 
the  legacies  provided  for  in  the  codicil,  in  addition  to  those  provided 
for  in  the  will  itself,  should  be  divided ;  and  thus  the  internal  evidence 
of  an  intention  to  provide  for  substitution,  and  not  accumulation,  be- 
comes conclusive. 

The  judgment  is  afiirmed. 

Decree  of  the  Surrogate's  Court  of  Orange  county  atBrmed,  with  costs  to 
the  respondents,  payable  out  of  the  estate.    All  concur. 


PENTON  T.  DUCKWORTH. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  19,  1909.) 

L  BxEouTioiT  ({  483*) — Bxecution  Against  the  Bodt— Dbterminatiozv  or 
Right. 

The  right  to  a  body  execution  is  to  be  determined  by  the  allegations  of 
the  complaint,  in  view  of  the  proviBions  of  Code  Civ.  Proc.  S  549. 

[Bd.  Note. — ^For  other  cases,  see  Execution,  Cent  Dig.  {  1234 ;  Dec.  Dig. 
S  433.*] 

2.  Execution  (§  423*) — Bjxbcxttion  Against  Boot— Equitt  Suit. 

A  suit  for  an  accounting,  based  on  an  allegation  of  the  receipt  of 
moneys,  the  actual  amount  of  which  and  the  dates  when  received  are 
alleged  by  the  complaint  to  be  within  the  peculiar  knowledge  of  defend- 

*For  other  casei  see  same  topic  ft  I  uvubeb,  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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ant,  and.  not  within  plaintUTs  personal  knowledge,  is  one  in  equity,  bo  that 
there  can  be  no  body  execution. 

[Ed.  Note. — ^For  other  casee,  see  Execution,  Cent.  Dig.  S  1215 ;  Dec  Dig. 
§423.*3 

8.  ExECTjnoN  (§  423*) — ^Bodt  Bxeotttion—Sevebal  Causes  of  Aonow. 

One  of  seyeral  causes  of  action  sued  on  in  the  same  action  being  purely 
equitable,  a  body  execution  is  not  justified. 

[Ed.  Note.— For  other  cases,  see  Ebi:ecution,  Cent  Dig.  {  1221;    Dec. 
Dig.  I  423.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mary  Fenton  against  Walter  F.  Duckworth.  From  an 
order,  defetidant  appeals.    Reversed,  and  motion  denied. 

Argued  before  WOODWARD,  JENKS, .  GAYNOR,  BURR,  and 
RICH,  JJ. 

Stillman  F.  Kneeland,  for  appellant. 

Frederick  P.  Schenck  (William  H.  Osborne,  on  the  brief),  for  re- 
spondent. 

JENKS,  J.  This  is  an  appeal  by  the  defendant  from  an  order  of 
the  Special  Term  vacating  an  order  that  vacated  a  body  execution 
against  the  defendant.  There  was  no  order  of  arrest  granted.  The 
plaintiff's  right  to  this  remedy  is  to  be  determined  by  the  allegations 
of  his  complaint  (Bacon  v.  Grossmann,  90  App.  Div.  204,  86  N.  Y. 
Supp.  66),  in  view  of  the  provisions  of  section  649  of  the  Code  of 
Civil  Procedure.  The  plaintiff,  for  a  first  cause  of  action,  complains 
that  she  conveyed  certain  premises  without  consideration  to  the  de- 
fendant, who  was  an  agent  and  trustee  in  charge  of  her  real  estate, 
upon  his  representation  that  thereby  it  would  facilitate  a  sale  thereof 
for  her  benefit,  and  upon  his  promise  either  to  account  for  any  pro- 
ceeds in  case  of  a  sale  or  otherwise  to  reconvey.  She  further  com- 
plains that  he  did  not  sell,  and  refuses  to  reconvey.  And  for  a  second 
cause  of  action  she  complains  that  the  defendant  as  a  real  estate  agent 
employed  to  manage  her  real  estate  came  into  possession  of  both  the 
said  real  property  and  of  certain  moneys,  rents,  loans  secured  upon 
her  realty,  and  proceeds  of  sales  and  mortgages  which  were  received  by 
him  as  agent  and  trustee,  to  be  paid  over  to  her  and  to  be  accounted 
for,  but  that,  although  requested,  had  failed  so  to  do.  She  prayed  for 
a  judgment  of  reconveyance  and  for  an  account.  The  action  was 
tried  at  Special  Term.  An  interlocutory  judgment  was  made  in  her 
favor.  Then  a  final  judgment  followed  that  afforded  her  a  reconvey- 
ance and  the  recovery  of  a  sum  of  money  determined  by  the  ac- 
countinfif  directed  in  the  interlocutory  judgment. 

The  learned  Special  Term,  as  I  have  said,  originally  held  that  a 
body  execution  could  not  issue,  but  reversed  its  order  on  the  authority 
of  section  649  of  the  Code  and  Moffatt  v.  Fulton,  132  N.  Y.  607,  30 
N.  E.  992.  We  think  that  the  original  conclusion  of  the  learned  Spe- 
cial Term  was  right,  and  that  this  order  must  be  reversed.  "An  execu- 
tion against  the  person  cannot  be  issued  in  suits  in  equity,  except  where 
a  common-law  action  is  brought  on  the  equity  side  of  the  court  for 

•For  oUi«r  ccmi  im  same  topic  it  ft  mujabbb  In  Dec.  &  Am.  Digs.  1907  to  daU,  &  Rsp'r  Indexes 
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Special  reasons  giving  equity  jurisdiction."  Nichols*  New  York  Prac- 
tice, vol.  3,  pp.  3199,  3200.  The  pleadings  clearly  indicate  that  this 
action  is  in  equity.  In  Moffatt  v.  Fulton,  supra,  relied  upon  by  the 
learned  court  and  cited  by  the  respondent,  the  action  was  for  money 
received,  to  recover  the  proceeds  of  two  promissory  notes  alleged  to 
have  been  received  in  a  fiduciary  capacity.  It  was  tried  at  circuit.  The 
Court  of  Appeals  held  that  an  express  averment  that  the  money  was  re- 
ceived in  a  fiduciary  capacity  was  not  necessary,  if  the  facts  pleaded 
showed  that  it  was  so  received  within  the  purview  of  section  549  of 
the  Code  of  Civil  Procedure.  This  section  expressly  contemplates  an 
action  to  recover  for  money  received  by  a  factor,  agent,-  broker,  or 
other  person  in  a  fiduciary  capacity.  There  is  a  material  difference  be- 
tween a  count  for  specific  money  had  and  received — 2l  common-law 
action — which  was  the  cause  pleaded  in  the  Moffatt  Case,  supra,  and 
a  prayer  for  an  accounting  based  on  allegations  of  the  receipt  of  mon- 
eys, "the  actual  amount  of  which  and  the  dates  when  the  same  were 
collected  and  received  by  and  paid  to  the  defendant  are  within  the 
peculiar  knowledge  of  the  defendant  and  are  not  within  the  personal 
knowledge  of  the  plaintiff,"  as  in  the  complaint  in  the  case  at  bar, 
which  is  addressed  to  the  equity  side  of  the  court. 

The  learned  counsel  for  the  respondent,  in  addition  to  Moffatt  v. 
Fulton,  supra,  cites  three  cases.  In  Ensign  v.  Nelson,  49  Hun,  215, 
1  N.  Y.  Supp.  685,  the  order  of  arrest  was  issued  under  section  551 
of  the  Code  of  Civil  Procedure  as  a  substitute  for  the  writ  of  ne  exeat. 
I  fail  to  find  in  Pam  v.  Vilmar,  62  How.  Prac.  239,  any  authority  that 
aids  the  respondent.  The  edition  which  I  consulted  does  not  show 
the  statement  quoted  by  the  learned  counsel.  The  judgment  in  Broome 
V.  Cochran,  31  Misc.  Rep.  660,  64  N.  Y.  Supp.  1043,  was  written  by 
Mr.  Justice  Ga)mor,  now  a  member  of  this  court,  and  is  an  authority 
against  the  respondent,  as  I  read  it.  In  any  event  the  first  cause  of 
action  is  purely  equitable,  and  hence  a  body  execution  was  not  justified. 
Miller  v.  Scherder,  2  N.  Y.  262;  Smith  v.  Knapp,  30  N.  Y.  581;  Am. 
Union  Tel.  Co.  v.  Middleton,  80  N.  Y.  4i2;  Brown  v.  Treat,  1  Hill, 
225. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  denied,  with  costs.    All  concur. 


DODD  V.  ANDERSON. 
(Supreme  Court,  Appellate  Division,  Second  Department   March  12, 1909.) 

L  EZECUTOBB  AND  AolilNISTBATOBS   (§   111*)— BXPBlVDITnBES— AlXOWAITCES  TO 

Executor. 

A  person  named  as  executor  may  recover  from  the  estate  of  decedent 
necessary  and  reasonable  expenses  incurred  by  him  in  an  unsuccessful 
effort,  made  in  good  faith,  to  prove  the  paper  as  a  wUl,  where  probate  is 
denied  on  the  ground  that  the  wUI  was  the  result  of  insane  delusions. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  i  451;  Dec.  Dig.  i  111.*] 

*For  other  casei  im  same  topic  it  I  numbeb  In  Dec.  ft  Am.  Digs.  2907  to  data,  ft  R«p'r  Indexes 
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2.   EXECUTOBS  ARD  AOiaiTISTBATOBS  (§  77*)^P0WEB8  OF  ISZBCUTOB. 

At  common  law  an  executor  could  do  anything  before  probate  which  did 
not  call  upon  him  to  produce  the  eridence  of  his  authority. 

[Ed.  Note. — BV>r  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  S  326 ;  Dec.  Dig.  |  77.*] 

8.  EviDBZVOB  (I  63*)--PBESUiiPnoiT8— Saititt. 
Sanity  is  presumed. 
[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  H  83 ;  Dec.  Dig. 

«63.*] 

4.  Canceixatioit  or  Insibuhentb  (§  23*)  —  Coitditions  Pbecsdent— Besioba- 
Tiow  of  Statu  Quo. 

Equity  will  not  avoid  contracts  made  in  good  faith  and  for  the  benefit 
of  an  incompetent,  unless  the  parties  can  be  restored  to  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Cancellation  of  Instruments*  Cent  Dig. 
I  32;  Dec.  Dig.  {23.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  P.  Dodd  against  William  J.  Anderson,  as  admin- 
istrator of  the  estate  of  William  H.  Anderson,  deceased.  Appeal  by 
defendant  from  an  order  (112  N.  Y.  Supp.  414)  overruling  a  demurrer 
to  the  complaint.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Henry  A.  Powell,  for  appellant. 
Robert  H.  Wilson,  for  respondent 

MILLER,  J.  The  question  involved  in  this  case  is  whether  a  per- 
son named  as  executor  in  a  paper  purporting  to  be,  and  properly  exe- 
ecuted  as,  a  will,  may  recover  from  the  estate  of  the  person  who  ex- 
ecuted it  the  necessary  and  reasonable  expenses  incurred  by  him  in 
an  unsuccessful  effort,  made  in  good  faith,  to  prove  the  paper  as  a -will, 
where  probate  is  denied  on  the  ground  that  it  was  the  result  of  insane 
delusions. 

The  appellant's  position  is  based  on  the  assertion  that  one  thus  nam- 
ed as  executor  is  under  no  legal  duty  to  propound  the  will  for  probate 
or  to  resist  opposition  to  probate,  and  that  the  persons  beneficially  in- 
terested are  the  only  ones  concerned.  But  this  position  ignores  the 
supposed  testator.  •  The  law  gives  to  every  one  competent  to  do  it  the 
right  to  make  a  will  and  to  select  some  one  in  whom  he  has  confidence 
to  execute  it  It  is  easy  to  conceive  of  many  valid  wills  which  the 
parties  directly  interested  might  not  care  to  have  probated,  but  that 
furnishes  no  reason  for  setting  aside  or  ignoring  such  an  instrument. 
Presumably  a  testator  relies  upon  his  executor  to  have  the  will  pro- 
bated as  well  as  to  have  its  provisions  executed  after  probate.  It  is 
commonly  understood,  as  shown  by  the  text-books,  the  statute,  and  the 
reports,  that  it  is  the  right  and  may  be  the  duty  of  an  executor  to 

Propound  the  will  for  probate^  Schouler  on  Executors,  §§  53-64;  1 
essup's  Surrogate's  Practice,  302 ;  Code  Civ.  Proc.  §  2614 ;  Paxton 
V.  Brogan,  58  Hun,  610,  12  N.  Y.  Supp.  663 ;  Douglas  v.  Yost,  64 
Hun,  155-162,  18  N.  Y.  Supp.  830;  Young  v.  Brush,  28  N.  Y.  667. 
Indeed,  it  seems  that  the  rule  in  England  was  that  the  executor  alone 

•For  othw  OMM  iM  Mun«  tople  A  I  numbbh  In  Dec  ft  Am.  Diss.  U07  to  daU.  A  Rop  r  IndexM 
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could  prove  the  will ;  and,  if  he  did  not  offer  it  for  probate,  the  prac- 
tice was  to  cite  him  either  to  prove  the  will  or  to  renounce.  Williams 
on  Executors,  258.  While  the  duty  is  of  imperfect  obligation,  no  one 
being  obliged  to  assume  it,  if  once  assumed,  it  becomes  a  legal  duty 
the  same  as  every  trust  duty  is.  The  instrument  propounded  is  a  will 
the  same  before  as  after  probate.  Probate  is  but  the  preliminary  step, 
prescribed  by  law,  to  the  execution  of  the  trust;  and,  if  the  trust  is 
accepted,  it  is  the  executor's  duty  to  take  the  preliminary  step,  if  thaj 
be  necessary,  the  same  as  it  is  his  duty  to  execute  the  provisions  of  the 
will  after  probate.  The  duty  begins  when  the  trust  is  accepted.  At 
common  law  an  executor  could  do  anything  before  probate  which  did 
not  caU  upon  him  to  produce  the  evidence  of  his  authority;  and, 
though  his  authority  to  act  before  probate  may  to  some  extent  have 
been  limited  by  statute,  it  is  still  generally  recognized  that  he  may 
do  whatever  may  be  needful.  He  may,  indeed,  if  there  is  no  one  else 
to  do  it,  he  must,  arrange  for  the  proper  burial  of  the  deceased.  In  a 
proper  case  he  may  take  possession  of  property  to  preserve  it.  While 
the  payment  of  funeral  expenses  by  one,  though  not  an  executor,  may 
be  justified  by  necessity,  the  relation  of  the  executor  to  the  subject  is 
as  executor,  and  his  duty  respecting  it  may  well  be  classed  with  his 
duty  to  propound  the  will. 

The  question  is,  then:  Must  an  executor  determine  at  his  peril 
whether  the  paper  is  a  will  before  accepting  the  trust  imposed  by  it? 
If  so,  few  will  be  found  willing  to  incur  the  risk  of  a  mistake,  and  the 
solemn  act  of  the  testator  may  be  rendered  nugatory  at  the  volition 
of  those  whose  selfish  interests  may  be  served.  It  follows  from  what 
has  been  said  that  the  appointment  of  an  executor  is  an  implied  direc- 
tion and  authority  to  propound  the  will  for  probate,  and  that,  with 
the  implied  direction,  is  the  correlative  implied  promise  that  the  ex- 
ecutor shall  be  reimbursed  out  of  the  estate  for  all  reasonable  and  nec- 
essary expenses  incurred,  and  so  the  cases  say.  Douglas  v.  Yost, 
supra ;  Matter  of  Hutchison,  84  Hun,  563-566,  32  N.  Y.  Supp.  869. 
But  it  is  said  that,  as  it  turned  out,  there  was  no  will  and  consequently 
no  implied  authority  nor  promise.  An  insane  man  is  incapable  of 
contracting;  but,  before  inquisition  found,  his  contracts  are  voidable, 
not  void.  While  no  one  will  be  permitted  to  retain  a  benefit  or  ad- 
vantage gained  over  an  incompetent,  equity  will  not  avoid  contracts 
made  in  good  faith  and  for  the  benefit  of  the  incompetent,  unless  the 
parties  can  be  restored  to  statu  quo.  Loomis  v.  Spencer,  2  Paige,  153 ; 
Baldwin  v.  Golde,  88  Hun,  115,  34  N.  Y.  Supp.  587;  Mutual  Life  Ins. 
Co.  V.  Hunt,  79  N.  Y.  641 ;  Riggs  v.  American  Tract  Society,  84  N. 
Y.  330;  Carter  v.  Beckwith,  128  N.  Y.  312-321,  28  N.  E.  682. 

Sanity  is  presumed.  In  this  case  the  plaintiff  was  named  as  execu- 
tor by  an  apparently  sane  man,  indeed  by  one  who  was  doubtless  capa- 
ble of  contracting.  It  turned  out  that-  he  entertained  an  insane  delu- 
sion which  controlled,  and  therefore  invalidated,  the  attempted  disposi- 
tion of  his  property ;  but  the  plaintiff  had  no  knowledge  of  that.  He 
accepted  what  he  had  the  right  to  suppose  was  a  trust  confided  to  him. 
He  acted  upon  the  supposed  direction  and  promise,  and  presumably  for 
the  benefit  of  the  estate,  of  the  said  alleged  testator.    The  probate  of 
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the  will  is  for  the  benefit  of  the  estate,  since  only  so  can  it  legally  be 
administered,  and,  if  one  is  ever  justified  in  acting  upon  the  request  of 
another,  he  must  be  justified  in  seeking  to  carry  out,  after  such  other's 
death,  his  wish  solemnly  declared  by  what  purports  to  be  his  will.  Of 
course,  he  must  act  in  good  faith  and  with  reasonable  diligence  to  as- 
certain the  facts ;  but,  if  he  does  that,  there  is  no  more  reason  for  re- 
warding his  fidelity  with  pecuniary  loss  than  there  is  to  avoid  all  con- 
tracts of  incompetent  persons,  regardless  of  circumstances  or  conse- 
quences. It  might  seem  at  first  blush  that  sections  2658  et  seq.  of  the 
Code  of  Civil  Procedure,  prescribing  what  costs  may  be  allowed  by  the 
Surrogate  in  probate  proceedings,  were  intended  to  be  exclusive,  bpt, 
if  so,  they  must  be  exclusive  whether  the  contest  is  successful  or  not ; 
and  it  is  settled  that  executors  and  trustees  may  be  reimbursed  for  their 
reasonable  expenses,  independently  of  Code  provisions,  regulating  the 
allowance  of  costs.  Matter  of  Holden,  126  N.  Y.  689,  27  N.  E.  1063. 
and  cases  cited.  We  are  aware  of  no  case  in  this  state  deciding  the 
precise  question  involved  here,  namely,  the  right  to  maintain  an  action 
against  the  estate  of  a  decedent  to  recover  expenses  incurred  under  the 
circumstances  disclosed  in  this  case ;  and  we  have  not  overlooked  deci- 
sions in  other  jurisdictions  opposed  to  such  right.  Among  which  see 
Yerkes's  Appeal,  99  Pa.  401-409,  and  cases  cited ;  Kelly  v.  Davis,  37 
Miss.  76-108,  and  cases  cited ;  Moyer  v.  Swygart,  125  111.  262,  17  N. 
E.  450;  Brown  v.  Eggleston,  63  Conn.  110,  2  Atl.  321.  Those  deci- 
sions were  made  on  the  assumption  that  an  executor  who  defends  a 
suit  to  set  aside  the  probate  of  a  will  does  so,  not  for  the  benefit  of  the 
estate,  but  as  the  agent  and  for  the  benefit*  of  those  interested  in  sus- 
taining the  will,  the  devisees  and  legatees,  to  whom  he  must  look  for 
payment  of  expenses,  whereas,  the  executor  is  the  representative  of  the 
testator,  not  of  the  legatees  or  devisees ;  and  the  question  is  whether 
the  law  will  protect  him  in  acting  upon  the  apparent  authority  with 
which  he  justiy  and  in  good  faith  believes  he  has  been  clothed.  An- 
other mistaken  assumption,  as  I  think,  is  that  the  expenses  of  opposing 
a  successful  contest,  if  allowed,  are  paid  out  of  the  property  of  the  heir 
or  distributee,  whereas  his  property  is  only  what  he  is  entitled  to  re- 
ceive pursuant  to  the  statutes  of  descent  or  distribution  after  the  debts 
of  the  decedent,  the  funeral  expenses,  the  expenses  of  administration, 
and  of  the  probate  proceedings,  if  there  be  what  purports  to  be  a  wilU 
are  paid.  The  courts  of  this  state  have  not  assented  to  the  doctrine  of 
those  cases,  but  have  asserted  the  right  of  the  executor  to  be  reimburs- 
ed for  expenses  incurred  in  good  faith,  even  where  he  is  ultimately  un- 
successful, either  in  probating  the  will  or  in  sustaining  some  of  its  pro- 
visions. Shaffer  v.  Bacon,  35  App.  Div.  248,  54  N.  Y.  Supp.  796,  af- 
firmed 161  N.  Y.  635,  57  N.  E.  1124;  Matter  of  Title  Guarantee  & 
Trust  Co.,  114  App.  Div.  778,  100  N.  Y.  Supp.  243,  affirmed  l88  N. 
Y.  542,  80  N.  E.  1121;  Matter  of  Blair,  49  App.  Div.  417,  63  N.  Y. 
Supp.  678 ;  Id.,  67  App.  Div.  116,  73  N.  Y.  Supp.  675,  97  App.  Div.  507, 
90  N.  Y.  Supp.  190.  In  the  Shaffer  Case  the  suit  was  brought  by  an 
administrator  de  bonis  non  of  the  alleged  testator  to  recover  from  at- 
♦/vrtjevf  the  monevs  of  the  estate  paid  to  them  by  one  named  as  execu- 
:or  in  a  paper  purponing  to  be  a  will  for  services  in  probating  the  will 
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and  in  resisting  a  successful  appeal.  The  right  of  the  executor  to  make 
the  payment  was,  of  course,  directly  involved  in  the  right  of  the  attor- 
neys to  retain  the  money  paid.  In  the  Matter  of  Blair  it  was  held  that 
one  to  whom  letters  testamentary  had  been  issued,  but  which  were,  of 
course,  revoked  upon  the  revocation  of  probate,  was  entitled  to  be  re- 
imbursed for  the  expenses  incurred  by  him  in  resisting  the  opposition 
to  probate,  and  that  allowance  therefor  should  be  made  upon  his  ac- 
counting as  executor.  In  the  Matter  of  Title  Guarantee  &  Trust  Co. 
the  right  of  executors  to  be  reimbursed  out  of  the  estate  for  expenses 
incurred  in  good  faith  in  undertaking  to  sustain  a  void  provision  of  the 
will  was  established.  Those  cases  decided  everything  involved  in  this 
case,  except  the  right  to  maintain  this  suit,  but  that  right  follows  from 
the  right  of  reimbursement.  It  surely  cannot  matter  that  the  paper  has 
once  been  admitted  to  probate,  and  that  letters  testamentary  have  been 
issued.  Where  letters  have  once  been  issued,  an  allowance  may  be 
made  on  the  accounting  of  the  person  to  whom  the  letters  were  issued. 
But  the  right  to  reimbursement  must  be  the  same  in  either  case ;  and, 
where  letters  have  not  been  issued,  reimbursement  can  only  be  compel- 
led by  a  suit  like  this. 

The  judgment  should  be  affirmed.  • 

Interlocutory  Judgment  affirmed,  with  costs.    All  concur. 


BOSENFBLD  T.  MILLER. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  1%  1909.) 

1.  GUABDIAN  AND  WABD  (|  83*)— SALB  OV  LAND— PETITION— JoINDEB  BT  INFANT 

— Nbcessitt. 

Under  Code  Civ.  Proe.  |  2349,  requiring  an  application  to  seU  an  lu- 
fant*8  realty  to  be  made  by:  petition  of  the  general  guardian,  or  the 
guardian  of  the  property,  or  by  any  relative  or  other  person,  and,  where 
the  application  is  in  behalf  of  an  infant  14  years  old  or  upwards,  requir- 
ing the  infant  to  join  therein,  an  Infant  over  14  years  old  must  loin  In  the 
petition  when  it  is  by  the  general  guardian  or  guardian  of  the  property, 
as  well  as  when  it  is  by  a  relative,  etc. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  |  338; 
Dec.  Dig.  I  83.*] 

2.  GUABDIAN  AND  WABD  (S   83*)  — SaLV  OF  LAND  —  JUBIBDIOTIONAI.  DEFECTS  — 

Failxtbe  OF  Infant  to  Join  in  Petition. 

Code  Civ.  Proc.  {  2848,  providing  that,  where  an  application  to  sell  an 
Infant's  land  is  made  on  behalf  of  an  infant  14  years  old  or  upwards,  the 
infant  must  join  therein,  is  jurisdictional,  and  the  failure  of  such  an  in- 
fant to  join  vitiates  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {  338 ; 
Dec.  Dig.  S  83.*3 

Submitted  controversy  without  action  by  Monroe  Rosenfeld  against 
Charles  M.  Miller.    Judgment  for  plaintiflf. 

The  question  is  whether  the  title  offered  by  the  defendant  to  the 
plaintiff  is  good.  It  comes  through  a  sale  or  real  property  of  two  in- 
fants under  section  2348  et  seq.,  of  the  Code  of  Civil  Procedure,  one 

*For  othsr  cams  •••  sam«  toplo  ft  f  mttmbbb  In  Dec.  ft  Am.  Digs.  ISO?  to  daU,  ft  Rep'r  Indexw 
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of  whom  was  over  14  years  of  age  and  did  not  join  in  the  petition  to 
sell 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  TENKS, 
GAYNOR,  and  BURR,  JJ. 

T.  C.  McKennee,  for  plaintiff. 
R,  H.  Wilson,  for  defendant 

GAYNOR,  J.  The  Revised  Statutes  did  not  require  that  an  infant 
over  14  years  of  age  must  unite  in  the  petition  to  sell  his  real  estate. 
2  Rev.  St.  (1st  Ed.)  p.  194,  §  170  et  seq.  But  there  was  afterwards  a 
rule  of  court  that  he  should  do  so.  Rule  58  of  the  General  Rules  of 
Practice  prior  to  1880.  The  framers  of  the  second  part  of  the  Code  of 
Civil  Procedure,  adopted  in  1880,  essayed  to  embody  the  provisions  of 
both  the  said  sections  of  the  Revised  Statutes  and  of  the  said  court  rule 
in  section  2349  of  the  said  Code,  as  is  shown  by  their  note  thereto 
(Throop's  Ann.  Code).  And  the  section  itself  shows  that  that  was 
done.  It  makes  no  exception  if  the  petition  be  by  the  general  guardian. 
Whether  by  the  general  guardian,  or  the  guardian  of  tho  property,  or  a 
relative  or  friend,  of  the  infant,  the  petition  is  made  in  his  behalf.  The 
contention  that  the  petition  when  by  the  general  guardian,  or  guardian 
of  the  property,  is  not  in  behalf  of  the  infant,  but  in  behalf  of  such 
guardian,  and  that  therefore  the  sentence  of  the  said  Code  section, 
"Where  the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein,"  does  not  apply,  but 
only  when  the  petition  is  by  a  relative  or  friend,  is  fanciful.  It  applies 
to  the  application  by  whomsoever  made.  When  the  requirement  was 
only  a  rule  of  chancery  it  seems  the  court  could  dispense  with  it  (Cole 
V.  Gourlay,  79  N.  Y.  527) ;  but  not  now  that  it  is  a  statute.  It  is  juris- 
dictional. 

Judgment  for  the  plaintiff. 

Judgment  for  plaintiff,  without  coets,  in  accordance  with  the  terms  of  Bub- 
mission*   All  concur. 


BERRENT  V.  SIMPSON. 
(Supreme  Court,  Appellate  T^rm.    March  15,  1809.) 

Costs  (§  149*)— New  Tbiait-Tbial  Costs. 

Where  a  party,  successful  In  the  first  trial,  is  also  successful  on  the 
second  trial,  after  reversal  of  the  judgment,  with  costs  to  appellant  to 
abide  the  event,  he  is  not  entitled  to  tax  two  items  of  costs,  before  and 
after  notice  of  trial. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  {  576;  Dec  Dig.  § 
149.*] 

On  rehearing.    Former  opinion  overruled,  and  order  appealed  from 
affirmed. 
For  former  opinion,  see  113  N.  Y.  Supp.  1065. 

PER  CURIAM.     Further  consideration  of  this  appeal  upon  re- 
argument  leads  to  the  view  that  the  items  of  costs  in  dispute  were  not 

•For  other  oases  see  same  topic  ft  S  nvmbbb  in  Dec.  it  Am.  Di^s.  1907  to  date»  ft  Rep'r  Indexes 
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taxable  and  that  the  order  should  be  affirmed.  Upon  a  new  trial  after 
reversal,  the  prevailing  party,  who  is  entitled  to  costs  of  both  trials, 
cannot  tax  two  items  of  costs,  before  and  after  notice  of  trial.  The 
question  was  considered  in  Seifter  v.  Railroad  Co.,  53  App.  Div.  443. 
446,  66  N.  Y.  Supp.  1123,  and  the  court  gave  effect  to  the  language 
employed  in  subdivisions  1  and  3  of  section  3261  of  the  Code  of  Civil 
Procedure,  "for  all  proceedings"  before  and  after  notice  of  trial,  in 
such  wise  as  to  limit  the  items  to  one  taxation  in  the  action,  notwith- 
standing that  there  might  be  successive  trials. 

It  is  true  that  in  the  case  cited  there  had  been  a  mistrial;  but  the 
general  subject  was  necessarily  considered,  and  the  meaning  of  the 
words  "for  all  proceedings"  was  taken  to  be  emphasized  by  the  provi- 
sion in  subdivision  3  for  $26  costs  "for  all  proceedings  after  the  grant- 
ing of  and  before  a  new  trial."  The  case  of  Bank  of  Mobile  Insurance 
Co.,  8  N.  Y.  Civ.  Proc.  R.  212,  approved  in  the  Seifter  Case,  is  au- 
thority for  the  proposition  that  costs  before  and  after  notice  of  trial 
are  not  taxable  twice  under  any  circumstances;  and  while  the  con- 
trary was  held,  in  Gilroy  v.  Badger,  28  Misc.  Rep.  143,  68  N.  Y.  Supp. 
1106,  cited  for  the  appellant,  this  last  case  was  treated  by  this  court 
as  overruled  by  the  Seifter  Case  in  Hakonson  v.  Metropolitan  St.  Ry. 
Co.,  40  Misc.  Rep.  182,  81  N.  Y.  Supp.  662.  One  term  fee  only  is 
taxable  in  the  City  Court  (Code  Civ.  Proc.  §  3261,  subd.  3),  and,  as 
stated,  costs  before  and  after  notice  of  trial  must  be  limited  to  a  single 
taxation. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


MTRTLE  RBAI/TY  00.  T.  KAI/TER  et  aL 

(Supreme  Oourt,  Appellate  Division,  Second  Department    March  12, 1909.) 

Vendob  and  PmiOHASEB  (§  126*)— Pbbformancb  or  OoNTBAor— Descbiption  in 

CONVETAIVCE  OF  PbOPEBTT. 

The  purchaser  of  lots  Is  entitled,  on  a  suit  for  specific  performance,  to 
a  deed  describing  them  by  metes  and  bounds,  and  as  in  the  contract  of 
sale,  as  known  as  certain  lots  in  a  certain  block  on  a  map  of  the  property 
belonging  to  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {  404 ; 
Dec.  Dig.  §  126.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Myrtle  Realty  Company,  the  vendor  of  real  estate, 
against  John  Christian  Kalter  and  another,  for  specific  performance. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

The  lot  is  described  in  the  contract  as  follows: 

''Beginning  at  a  point  on  the  southerly  side  of  Edsall  avenue  distant  one 
hundred  (100)  feet  westerly  from  the  southwesterly  comer  of  Bdsall  and  An- 
thon  avenues ;  running  thence  southerly  parallel  with  Anthon  avenue  one  hun- 
dred and  ninety-seven  one-thousandths  (100» 7/^0^0)  feet;  thence  westerly  par- 
allel with  Edsall  avenue  forty  (40)  feet ;  thence  northerly  again  parallel  with 
Anthon  avenue  one  hundred  and  ninety-seven  one-thousandths  (IOO^t/^^^^) 
feet  to  the  southerly  side  of  Edsall  avenue,  and  thence  easterly  along  the 
same,  forty  (40)  feet  to  the  point  or  place  of  beginning;  being  known  as  lots 

*For  otber  cases  see  same  topic  ft  I  numbkb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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14  and  15  In  block  3  on  map  of  property  belonging  to  the  Myrtle  Realty  Ck>m- 
pany  at  Rldgewood." 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ- 

Robert  H.  Wilson,  for  appellant. 
H.  C.  Underbill,  for  respondents. 

GAYNOR,  J.  The  plaintiff  tendered  a  deed  containing  the  descrip- 
tion contained  in  the  contract,  except  that  it  omitted  herefrom  the 
words  at  the  end  thereof,  "being  known  as  lots  14  and  15  in  block 
3  on  map  of  property  belonging  to  the  Myrtle  Realty  Company  at 
Ridgewood,"  and  refused  to  put  them  in.  The  defendant  refused  to 
accept  the  said  deed.  These  words  are  in  common  use  out  of  rea- 
sonable caution  and  sometimes  serve  a  material  purpose.  Without 
mentioning  anything  else,  the  street  comer  point,  for  instance,  from 
which  the  starting  point  is  declared  in  the  description  to  be  100  feet 
distant,  may  be  different  on  the  map  to  that  apparently  established  by 
physical  appearances,  or  established  by  mistake  by  the  surveyor.  If 
such  an  error  should  develop,  and  a  controversy  about  a  boundary 
line  arise,  it  might  be  useful  for  the  defendant  to  have  the  descrip- 
tion in  his  deed  contain  the  number  of  the  lots  intended  to  be  con- 
veyed. It  should  not  be  decided  now  that  the  reference  to  the  lot 
numbers  can  never  be  of  advantage  to  the  defendant.  We  should  not 
try  to  foresee  what  may  happen  or  be  discovered  in  the  future.  The 
defendant  is  entitled  to  have  these  precautionary  and  proper  words  of 
description  in  his  deed,  for  such  is  his  contract.  The  case  of  Moser  v. 
Cochrane,  107  N.  Y.  36,  13  N.  E.  442,  is  not  in  point.  There  the 
boundaries  on  each  side  of  the  lot  were  in  terms  the  walls  of  other 
houses,  so  that  a  mistake  or  dispute  was  impossible. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


MacDONALD  v.  JOHNS. 
(Supreme  Court,  Appellate  Term.    March  17,  1900.) 

WOBK  AND  LABOB  (§  3Va*)— ^^XPENSBS  Inoubbed. 

In  an  action  for  serrlcee,  plaintiff  was  entitled  to  recover,  In  addition  to 
the  value  of  such  senrices,  money  paid  by  him  for  work  done  for  him  by 
another  in'  connection  with  the  serviceB  at  defendant's  request 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Dec.  Dig.  |  3^.*] 

MacLean,  J.,  dissenting  in  part. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Dwight  MacDonald  against  John  N.  Johns.  Judgment 
for  plaintiff,  and  both  parties  appeal.  Modified,  and,  as  modified,  af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

•For  othtr  oeses  see  sam«  topic  ft  9  number  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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MacDonald  &  Bostwick,  for  plaintiff. 
Norton  &  Mumford,  for  defendant. 

DAYTON,  J.  The  action  was  for  professional  services  as  an  at- 
torney rendered  by  plaintiff  to  defendant,  valued  by  plaintiff  at  $250. 
The  learned  trial  court  rendered  judgment  for  $200.  The  services 
were  in  connection  with  the  preparation  of  a  form  of  bond  and  other 
investigations  and  the  formulation  of  plans  for  a  corporation  pro- 
posed by  defendant  to  insure  certain  dealers  who  were  engaged  in 
renting  films  to  be  used  by  exhibitors  of  moving  pictures.  There  was 
no  substantial  dispute  as  to  the  rendition  of  the  services  or  their  value ; 
but  it  was  contended  by  the  defendant  that  such  services  were  per- 
formed voluntarily  by  the  plaintiff  to  effect  an  arrangement  by  which 
he,  his  law  partner,  Bostwick,  and  one  Watson,  were  to  be  equally 
interested,  and  from  which  the  three  were  to  derive  profits  if  the 
scheme  succeeded.  It  is  therefore  alleged  that  there  is  a  misjoinder 
of  parties  defendant. 

Plaintiff  at  the  time  was  secretary  of  an  association,  known  as  the 
"Film  Dealer's  Association,"  which  was  made  up  of  about  80  large 
dealers  in  the  business  of  renting  films  throughout  a  large  part  of  the 
United  States.  Watson  was  an  insurance  man  of  about  30  years'  ex- 
perience. The  record  fails  to  disclose  that  Bostwick  had  any  interest 
in  the  scheme.  It  also  seems  clear  that  Watson,  as  far  as  the  opera- 
tions went,  was  engaged  in  assisting  the  plaintiff  by  furnishing  him 
such  technical  information  as  was  necessary  for  the  preparation  of  the 
bond  and  other  papers.  A  bill  of  $250,  rendered  subsequent  to  the 
refusal  on  defendant's  part  to  advance  a  $1,000  retainer,  and  a  sug- 
gestion that  monthly  bills  would  be  preferable,  was  expressly  ap- 
proved by  a  letter  to  which  defendant  admitted  his  signature.  This 
letter  was  in  reply  to  a  letter  of  plaintiff,  inclosing  the  bill,  in  which 
plaintiff  stated  that  it  included  $50  for  services  rendered  to  him  by 
Mr.  Watson.  It  seems  clear  that  the  services  of  Watson  were  ren- 
dered to  plaintiff,  and  at  defendant's  request;  the  latter  having  re- 
quested him  to  go  forward  with  the  project  and  authorized  him  to 
incur  necessaiy  expense.  This  sum  of  $50  was,  therefore,  properly 
chargeable  to  the  plaintiff.  I  think  the  record  shows  clearly  the  plain- 
tiff's employment,  and  that  the  services  were  rendered  for  the  defend- 
ant and  at  his  request. 

The  judgment  should  be  modified,  by  including  the  $50  chargeable 
for  Watson's  services,  and,  as  so  modified,  affirmed,  wim  costs  of  this 
appeal. 

Judgment  modified,  by  increasing  the  same  to  the  sum  of  $250  and 
appropriate  costs  in  the  court  below,  and,  as  so  modified^  affirmed,  with 
costs  of  this  appeal  to  the  plaintiff  respondent. 

GILDERSLEEVE,  P.  J.,  concurs. 

MacLEAN,  J.  (dissenting).  Although  it  has  been  held  by  this  court 
that  "where  there  is  a  mere  error  in  a  matter  of  figures,  and  a  new 
trial  will  not  change  the  result,  a  judgment  may  be  modified,  even  by 
increasing  the  amount  of  the  recovery"  (Goldstein  v.  Greenberg,  18 
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Misc.  Rep.  61,  41  N.  Y.  Supp.  21),  to  modify  the  judgment  herein  by 
increasing  the  amount  of  plaintiff's  recovery  would  seem,  under  the 
authorities,  to  be  beyond  the  province  of  this  court  (Brockman  v. 
Buell,  16  Daly,  90,  9  N.  Y.  Supp.  895 ;  McHugh  v.  N.  Y.  El.  Ry.  Co., 
65  Hun,  619,  19  N.  Y.  Supp.  744;  Dayton  v.  Parke,  142  N.  Y.  391, 
398,  37N.  E.  642). 

The  judgment,  therefore,  of  the  court  below,  should  be  afiirmed,  but 
without  costs  of  this  appeal. 


BOROUGH  CONSTRUCTION  OO.  v., CITT  OP  NEW  TORK. 
(Supreme  Court,  Appellate  DivisloEu  Second  Department.    March  12, 1900.) 

1.  Municipal  Cobpobations  (8  860*)— Liabilitt  to  Sswbb  Contbaoto»— Vio- 

I.ATI01T  of  Cortbaot  bt  Bngineeb. 

A  sewer  cohtractor  may  recover  against  the  city,  where  Its  engineer 
Tlolates  the  contract  by  compelling  him  to  do  work  against  objection  and 
continued  protest,  on  the  wrongful  Insistence  that  it  is  within  the  contract, 
and  its  nonperformance  would  be  a  breach. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SI 
892,  962^ ;  Dec.  Dig.  S  860.*] 

2.  Pleadiito  (S  121*)— AonoiT  on  Claix  Aoaiitst  Citt— Fbitoloub  Denial  as 

TO  Presentation. 

Where  a  complaint  against  a  dty  alleges  that  plaintiffs  claim  was  pre- 
sented to  the  comptroller  and  he  failed  to  allow  or  pay  It,  a  denial  in  the 
answer  of  any  knowledge  or  information  thereof  sufficient  to  form  a  be* 
Uef  is  frivolous,  where  the  dalm  was  on  file  in  the  comptroller's  office. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  245-248;  Dec. 
Dig,  S  121.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Borough  Construction  Company  against  the  City  of 
New  York.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

The  action  is  for  damages  for  breach  of  a  contract  of  the  plaintiff 
with  the  defendant  to  build  a  sewer,  by  which  the  plaintiff  was  com- 
pelled to  do  work  and  furnish  material  not  covered  or  required  by  the 
contract. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Theodore  Connoly  (Terence  Farley  and  Francis  Martin,  on  the 
brief),  for  appellant. 

Edward  M.  Grout  (James  F.  McKinney,  on  the  brief),  for  re- 
spondent. 

GAYNOR,  J.  The  ground  of  defendant's  liability  alleged  in  the 
complaint  and  stated  in  the  charge  is  not  that  the  plaintiff  performed 
extra  work,  i.  c.,  work  outside  of  the  contract,  at  the  request  of  the 
engineer  in  charc^e  for  the  defendant  under  the  terms  of  the  contract, 
and  thereby  made  with  him  a  new  contract  therefor,  which  he  had  no 
power  to  make  for  the  defendant,  but  that  the  engineer  violated  the 
contract  by  compelling  the  plaintiff  to  do  such  work  against  its  objec- 

•Vw  otlMT  ouM  •••  Mtmt  topie  it  %  nvmbbb  in  D«e.  ft  ▲m.  Dlgi.  1907  to  4aU,  4  Rep'r  IndazM 
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tion  and  continued  protest,  on  the  wrongful  insistence  by  him  that  it 
belonged  under  the  contract,  and  that  its  nonperformance  would  be 
a  breach  thereof;  and  for  that  a  recovery  may  be  had.  Gearty  v. 
Mayor,  171  N.  Y.  61,  63  N.  E.  804. 

The  point  is  raised  by  the  defendant  that  the  claim  alleged  in  the 
complaint  and  on  which  the  plaintiff  was  allowed  to  recover  was  a 
different  one  to  that  filed  with  the  city  comptroller  pursuant  to  section 
261  of  the  city  charter  (Laws  1901,  p.  114,  c.  7).  It  suffices  that  there 
was  no  such  issue  in  the  case.  The  complaint  alleged  that  the  claim 
alleged  in  the  complaint  was  presented  to  the  comptroller  on  August 
9,  1906,  and  that  he  failed  to  allow  or  pay  the  same,  and  the  answer 
only  denies  any  knowledge  or  information  of  this  allegation  sufficient 
to  form  a  belief  thereof.  This  did  not  suffice  for  a  denial,  i.  e.,  it  was 
a  frivolous  denial,  for  the  claim  as  presented  in  writing  was  on  file 
in  the  comptroller's  office,  and  therefore  the  defendant  in  presumption 
of  law  had  full  knowledge  of  it  and  of  its  contents,  and  was  not  per- 
mitted to  resort  to  the  lenient  form  of  denial  which  it  used.  Roch- 
kind  V.  Perlman,  123  App.  Div.  808,  108  N.  Y.  Supp.  224,  1161 ;  Purdy 
V.  City  of  New  York,  126  App.  Div.  320,  110  N.  Y.  Supp.  822; 
Bogart  V.  City  of  New  York,  128  App.  Div.  139, 112  N.  Y.  Supp.  649. 
The  opinion  in  the  recent  decision  in  the  Purdy  Case  by  the  Court  of 
Appeals  (86  N.  E.  560)  presents  no  embarrassment  in  respect  of  this 
rule  of  pleading.  The  order  of  this  court  reversing  the  judgment  of 
dismissal  of  the  complaint  on  the  ground  of  the  insufficiency  of  such 
notice  was  reversed,  although  it  was  pointed  out  here  by  an  opinion 
that  there  was  no  such  issue  in  the  case,  because  of  a  denial  in  the 
answer  the  same  as  the  one  in  the  present  case.  But  the  ground  for 
reversal  stated  in  the  opinion  of  the  learned  judge  who  wrote  in  the 
Court  of  Appeals  is  solely  the  insufficiency  of  the  notice,  only  this  being 
said  to  cover  the  point  that  the  pleadings  presented  no  such  issue,  viz. : 
"None  of  the  other  questions  presented  need  to  be  discussed."  But 
as  the  Court  of  Appeals  has  itself  fully  established  the  said  rule  of 
pleading  in  City  of  New  York  v.  Matthews,  180  N.  Y.  41,  72  N.  E. 
629,  it  cannot  be  presumed  that  it  meant  to  upset  it  in  the  Purdy  Case. 
It  would  be  more  reasonable  to  infer  that  counsel  for  the  plaintiff 
omitted  to  stand  on  the  point  in  the  Court  of  Appeals ;  or  else  that  the 
court  considered  the  point  as  not  raised  on  the  triaL 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


BACOT  V.  FBSSBNDBN. 
(Supreme  CJourt,  Appellate  Division,  First  Department    March  12,  1909.) 

1.  VeNDOB  and  PuBCHASEB  (§  02*)— Ck>NSTBUOIION  OF  CoNT&Acr. 

A  person  agreed  to  sell  an  undivided  one-quarter  Interest  in  remainder 
In  premises,  and  to  deliver  a  deed  of  the  undivided  one-quarter  interest 
free  from  all  incumbrances,  except  the  estate  of  a  life  tenant  and  two 
mortgages  on  the  whole  estate.    Held,  that  the  Intent  of  the  parties  was 

•For  oUier  oasM  Me  aame  topic  it  S  numbsb  in  Deo.  4  Am.  Die*.  1907  to  date.  4  Rep'r  Indexea 
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that  the  undivided  one-quarter  of  the  estate  to  be  sold  was  to  be  free  of 
all  incumbrances,  except  those  specified,  and  not  that  the  vendor's  inter- 
est should  be  free  of  incumbrances. 
[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  S  62.*] 

2.  VbNDOB  and  PUBOHASIB  (|  128*)— CONSTBUOTIOIT  OF  OONTBAOT. 

Where  tiie  parties  to  a  contract  for  the  sale  of  an  undivided  interest  in 
remainder  in  premises  were  well  aware  that  the  vendor's  title  depended 
entirely  upon  the  death  without  issue  of  the  life  tenant,  a  childless  wo- 
man 70  years  old,  they  must  be  held  to  have  contracted  with  that  under- 
standing. 

[Bd.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  S 
128.*} 

&  Vendor  and  Pubchaseb  (S  ISO*)  —  Mabkstablb  Titue  —  Possibility  of  Is- 
sue Defeating  Title. 

The  probability  that  the  life  tenant  would  have  issue  so  as  to  defeat  the 
vendor's  estate  was  so  slight  as  not  to  make  the  vendor's  title  unmarketa- 
ble, and  justify  the  purchaser  in  rejecting  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  S 
130.*] 

4.  Vendob  and  Pubohaseb  (§  134*) — Marketable  Tttle. 

Where  a  person  contracts  to  convey  an  undivided  interest  in  premises 
free  of  incumbrances,  except  a  life  estate  and  two  mortgages,  and  the 
premises  are  found  subject  to  party-wall  restrictions  and  covenants  against 
nuisances,  the  purchaser  will  be  justified  in  rejecting  the  title  and  refus- 
ing to  perform  the  contract. 

[Ed.  Note.^ — ^For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  I 
134.*] 

5.  Bankbcjptct  (8  421*)— Discharge— Liabilities  Affected. 

Where,  after  a  contract  for  sale  of  premises  had  been  executed  and 
not  performed  by  the  purchaser,  it  appearing  that  there  had  been  a  gen- 
eral abandonment  thereof  by  both  parties,  tiie  parties  agreed  that,  in  con- 
sideration of  the  vendor's  promise  not  to  oppose  the  purchaser's  discharge 
in  bankruptcy,  the  discharge  should  not  be  pleaded  by  the  purchaser  as  a 
bar  to  the  vendor's  recovery  under  the  contract,  that  the  agreement  should 
not  operate  as  an  admission  of  the  purchaser  of  any  liability  under  the 
contract,  and  neither  the  agreement  nor  anything  that  had  theretofore  tak- 
en place  should  act  as  a  bar  to  any  recovery  by  the  purchaser  in  an  ac- 
tion by  him  against  the  vendor,  growing  out  of  the  contract,  the  question 
as  to  whether  the  vendor  could  complete  the  contract  and  whether  he  was 
liable  for  sums  paid  by  the  purchaser  thereon  were  open,  to  be  determined 
in  an  action  to  be  brought  by  either  party. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  421.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  I.  Bacot  against  Levi  A.  Fessenden.  From  a  judg- 
ment dismissing  defendant's  counterclaim,  he  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

William  L.  Stone,  for  appellant. 
Franklin  Pierce,  for  respondent 

INGRAHAM,  J.  This  action  was  commenced  to  reform  a  con- 
tract for  the  sale  of  real  property,  and  for  a  specific  performance  of 
the  contract  when  reformed.  The  complaint,  which  was  verified  by 
one  of  the  plaintiff's  attorney's,  set  out  a  contract  by  which  the  plain- 

•For  other  oum  see  aama  topic  it  §^umbbb  In  D«e.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  IndezM 
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tiff  agreed  to  sell  to  the  defendant  an  undivided  one-quarter  interest 
in  remainder  in  a  piece  of  real  property  situated  in  the  city  of  New 
York,  which  was  to  be  subject  to  the  life  estate  of  a  life  tenant  and 
two  mortgages  which  were  liens  upon  the  property.  The  contract  was 
made  on  the  17th  of  October,  1903,  the  price  to  be  $16,000  and  the 
deed  to  be  delivered  on  January  25,  1904.  The  complaint  then  alleged 
that  the  defendant  failed  to  pay  the  amount  agreed  to  be  paid,  and 
failed  and  refused  to  take  title  to  the  said  property  pursuant  to  the 
agreement,  and  asking  that  the  said  agreement  be  reformed  in  certain 
particulars,  and  for  a  specific  performance  of  the  contract  by  the  de- 
fendant. The  defendant  interposed  an  answer,  alleging  that  the  plain- 
tiff was  unable  to  perform  the  contract  as  executed  in  consequence  of 
certain  restrictive  covenants  upon  the  property;  that  the  defendant 
was  ready,  able,  and  willing  to  carry  out  and  perform  the  contract  on 
his  part,  and  had  duly  performed  each  and  every  obligation  by  him  to 
be  performed ;  that  the  defendant  had  not  been  repaid,  and  had  also 
expended  $500  incurred  in  examining  the  title;  and  asldng  judgment 
that  the  contract  be  canceled,  and  that  the  defendant  recover  from 
the  plaintiff  said  sum  of  $2,250,  and  have  a  lien  upon  plaintiff's  in- 
terest in  the  property.  To  this  there  was  a  reply  interposed,  also  veri- 
fied by  one  of  the  plaintiff's  attorneys. 

The  case  came  on  for  trial  at  which  no  testimony  was  offered  for 
the  plaintiff.  The  counsel  for  the  plaintiff  informed  the  court  that 
the  action  had  been  brought  without  his  authority,  and  he  withdrew 
the  claim  for  affirmative  relief,  and  the  only  question  presented,  there- 
fore, was  as  to  the  counterclaim  of  the  defendant.  The  defendant 
then  proved  that  the  property  was  subject  to  certain  incumbrances  and 
the  payments  made  under  the  contract.  On  behalf  of  the  plaintiff  in 
reply,  it  was  proved  that  proceedings  had  been  commenced  to  have  the 
defendant  adjudicated  a  bankrupt;  that  he  had  settled  with  all  his 
creditors  except  the  plaintiff,  who  had  presented  a  claim  for  the  dam- 
ages sustained  under  this  contract;  that  on  November  21,  1904,  the 
defendant  made  an  offer  as  a  condition  of  the  withdrawal  of  the  bank- 
ruptcy proceedings  to  fulfill  his  obligations  under  this  contract  as  ex- 
pressed therein,  and  to  complete  the  purchase  thereof  contracted  for  at 
the  amount  therein  stated,  payments  under  this  offer  to  be  in  cash  to 
be  paid  on  the  6th  of  December,  1904.  This  was  long  after  the  deed 
was  to  be  delivered  under  the  contract  in  suit,  and  after  the  defendant 
had  knowledge  of  all  the  objections  to  the  title  which  he  now  urges. 
Subsequently  a  contract  was  entered  into  between  the  plaintiff  and  the 
defendant  dated  the  31st  of  January,  1905,  which  recited  the  contract 
in  suit,  the  proceedings  in  bankruptcy  which  had  not  yet  terminated, 
and  the  offer  in  bankruptcy  to  complete  this  contract;  and  it  was 
agreed  that  the  plaintiff  should  withdraw  from  the  consideration  of  the 
bankruptcy  court  the  offer  and  acceptance  to  carry  out  and  fulfill  the 
terms  and  conditions  of  the  contract.  The  plaintiff  agreed  not  to  op- 
pose the  discharge  of  the  defendant  in  bankruptcy,  and  the  defendant 
agreed  that  the  discharge  in  bankruptcy  should  not  be  pleaded  by  him 
or  operate  as  a  bar  to  a  recovery  by  the  plaintiff  of  any  cause  of  ac- 
tion under  the  contract;  that  the  defendant  would  give  a  bond  con- 


Digitized  by 


Google 


Sup.  Ct.)  BAOOT  y.  FE88ENDBK.  701 

<litioned  to  pay  any  judgment  or  carry  out,  perform,  or  obey  any  final  • 
decree  in  an  action  to  be  brought  by  the  plaintiff  upon  said  contract 
-either  to, enforce  or  reform  the  same  or  both.  And  it  was  further 
agreed  that  the  agreement  should  not  be  construed  as  an  admission 
of  the  defendant  of  any  liability  whatever  under  the  said  contract,  nor 
should  the  agreement  nor  anything  that  had  theretofore  taken  place  act 
as  a  bar  or  hindrance  to  any  recovery  by  the  defendant  in  any  action 
which  may  be  at  any  time  brought  by  him  against  the  plaintiff  based 
upon  or  growing  out  of  said  contract. 

The  plaintiff's  interest  in  this  property  is  subject  to  a  life  estate 
in  one  Julia  Ann  H.  Knapp  with  a  devise  over  to  her  children,  or,  upon 
her  death  without  issue,  then  one-quarter  interest  to  the  plaintiff.  It 
seems  to  be  conceded  diat  Julia  Ann  H.  Knapp  is  now  upwards  of 
70  years  of  age  and  without  children.  There  are  various  covenants, 
in  relation  to  this  property  which  would  seem  to  be  valid  objections  to 
the  title.  In  the  decision  which  was  filed,  it  was  stated  that  the  plain- 
tiff at  the  opening  of  the  trial  announced  that  the  action  was  com- 
menced without  plaintiff's  knowledge,  that  the  plaintiff  did  not  desire 
to  further  proceed  in  the  case,  and  thereupon  the  defendant  offered 
proof  in  his  own  behalf  and  in  support  of  the  counterclaim  contained 
in  the  answer.  The  court  then  found  the  execution  of  the  contract  of 
October  17,  1903,  by  which  it  was  provided  that  the  plaintiff  was  to 
<ieliver  and  sell  said  undivided  one-quarter  interest  in  the  said  prem- 
ises free  and  clear  from  all  incumbrances  except  the  life  estate  of  the 
life  tenant,  Julia  Ann  H.  Knapp,  and  two  certain  mortgages,  aggregat- 
ing $6,000 ;  that  the  defendant  paid  at  the  time  of  the  signing  of  the 
contract  $250  and  when  the  second  payment  became  due  $1,500 ;  that 
the  life  tenant  was  living  without  issue  and  about  70  years  of  age; 
that  the  defendant  refused  to  accept  said  deed  and  complete  said  con- 
tract or  to  pay  the  balance  of  the  purchase  price;  that  defendant's 
grounds  for  such  refusal  was  that  the  plaintiff  had  only  a  contingent 
remainder  dependent  upon  the  death  of  Julia  Ann  H.  Knapp  without 
issue,  and  also  that  the  premises  were  subject  to  certain  party-wall 
restrictions  and  covenants  against  nuisances — ^and,  as  conclusions  of 
law,  that  the  plaintiff  undertook  to  convey  only  his  undivided  one- 
quarter  interest  in  remainder  in  these  premises;  that  the  agreement 
to  convey  this  interest  "free  and  clear  from  all  incumbrances  means 
only  inciunbrances  upon  the  interest  of  said  Bacot  [plaintiff],  and  is 
not  an  agreement  to  convey  the  real  estate  itself  free  from  incumbrance 
of  said  party  wall  and  free  from  the  incumbrance  of  said  covenant 
against  nuisances";  that  by  the  contract  of  October  17,  1903,  the 
plaintiff  agreed  to  sell  said  one-quarter  interest  in  remainder  and  only 
one-quarter  interest  in  remainder;  and  that  the  said  party  wall  and 
said  covenant  against  nuisances  are  incumbrances  on  the  real  estate 
itself,  but  are  not  incumbrances  upon  the  interest  in  the  plaintiff 'is 
grandfather^s  estate  sold  by  the  plaintiff.  And  the  court  therefore  dis- 
missed the  counterclaim. 

I  am  unable  to  concur  in  the  views  taken  of  this  contract  by  the 
trial  judge.  The  plaintiff  agreed  to  sell  all  the  undivided  one-quarter 
interest  in  remainder  in  the  specified  premises  for  the  sum  of  $16,000, 
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•and  agreed  to  deliver  a  deed  of  the  said  undivided  one-quarter  interest 
in  said  premises  free  and  clear  of  all  incumbrances,  except  the  life  es- 
tate of  the  life  tenant  and  two  mortgages  aggregating  $6,000.  This 
was  not  a  contract  to  sell  the  right,  title,  and  interest  of  the  plaintiff, 
but  a  contract  to  sell  an  undivided  one-quarter  of  the  premises,  which 
undivided  one-quarter  of  the  premises  was  to  be  conveyed  free  and 
clear  of  all  incumbrances  except  those  specified.  That  such  was  the 
intention  of  the  parties  is  apparent  from  the  fact  that  the  incumbrances 
that  were  excepted  were  incumbrances  upon  the  whole  property,  and 
not  upon  the  plaintiff's  interest  only.  If  the  intention  of  the  parties 
had  been,  as  held  by  the  learned  trial  judge,  not  incumbrances  upon  the 
real  estate  itself,  but  only  incumbrances  on  the  plaintiff's  interest  in 
the  real  estate,  it  would  not  have  been  necessary  to  except  from  the 
effect  of  the  deed  the  life  estate  of  the  tenant  for  life  and  the  $6,000 
mortgages  which  were  incumbrances  upon  the  whole  estate.  What  w^ 
clearly  intended  was  that  the  undivided  one-quarter  of  the  estate  which 
the  plaintiff  was  to  sell  was  to  be  free  and  clear  of  all  incumbrances 
except  those  specified,  and  to  entitle  the  plaintiff  to  insist  upon  the 
execution  of  this  contract  he  would  have  to  tender  a  conveyance  of 
one-quarter  of  this  estate  free  and  clear  of  all  incumbrances  except 
those  specified.  Both  the  defendant  and  the  plaintiff  were  well  aware 
of  the  conditions  and  that  (he  plaintiff's  title  depended  entirely  upon 
the  life  tenant  dying  without  issue,  and  I  think  it  must  be  held  that 
they  contracted  with  that  understanding.  The  possibilities  of  issue  of 
a  woman  upwards  of  69  years  of  age  are  certainly  not  of  such  a  char- 
acter as  to  make  the  title  unmarketable,  and  that  possibility  would  not 
justify  the  defendant  in  rejecting  title.  But  these  restrictive  covenants 
would  be  incumbrances  upon  the  property  to  be  conveyed,  which  would, 
I  think,  justify  such  rejection.  The  evidence  as  to  the  defendant's 
willingness  and  ability  to  perform  at  the  time  the  contract  was  to  be 
performed  is  very  indefinite,  and  it  would  seem  as  though  there  was 
a  general  abandonment  of  the  contract  on  behalf  of  both  parties  to  it, 
but  for  the  contract  between  the  parties  made  on  the  31st  of  January, 
1905.    It  was  there  expressly  agreed : 

"Nor  shall  this  agreement  or  anything  that  has  heretofore  taken  place  act 
as  a  bar  or  hindrance  to  any  recovery  by  the  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  in  any  action  that  may  be  at  any  time 
brought  by  him  or  them  against  the  party  of  the  first  part,  h!s  heirs,  executors, 
administrators,  based  upon  or  growing  out  of  said  contract" 

This,  I  think,  left  the  question  as  to  whether  the  plaintiff  could  com- 
plete his  contract  and  whether  the  plaintiff  was  liable  for  the  amount 
paid  by  defendant  on  the  contract  open  to  be  determined  in  an  ac- 
tion to  be  brought  by  either  party. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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BAKNES  V.  AMERICAN  CHINA  DEVELOPMENT  00.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  12,  1000.) 

1.  Release  (§  68*)--Questiow8  fob  Jubt. 

The  construction  of  a  written  release  is  for  the  court 
[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  §  109;  Dec.  Dig.  S 
58.*] 

2.  Release  (§  31*)— CoNfiTBUcnoN— Genebal  Release. 

Plaintiff,  having  rendered  services  for  defendants  in  procuring  a  rail- 
way concession  and  a  concession  for  mining  coal  in  China,  claimed  com- 
pensation for  procuring  the  coal  concession  as  an  independent  demand, 
though  this  concession  was  procured  in  connection  with  the  railway  con- 
cession, and  as  a  necessary  part  of  defendants*  railway  enterprise.  De- 
fendants pleaded  a  release  under  seal,  whereby  plaintiff  released  them 
from  all  claims  and  demands  "in  connection  with  or  arising  out  of  the 
negotiation  of  any  and  all  contracts  and  concessions  for  the  construction  of 
a  railway  in  the  Empire  of  China."  Held,  that  the  release  was  a  general 
one,  embracing  plaintiff's  claim  for  procuring  the  coal  concession. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  |  74 ;  Dec.  Dig.  § 
31.*1 

3.  Release  (§  58*)-~Qxjb6tions  fob  Juby. 

Evidence  relating  to  a  general  release  under  seal  ezeaited  on  a  settle- 
ment of  actions  for  procuring  railway  concessions  considered,  and  held 
insufficient  to  warrant  submitting  to  the  jury  the  question  of  the  intent  of 
the  parties  with  respect  to  the  exclusion  of  a  claim  for  procuring  a  coal 
concession  from  the  operation  of  the  instrument 

[Ed.  Note.— -For  other  cases,  see  Release,  Cent  Dig.  S  109 ;  Dec.  Dig.  § 

4.  Evidence  (§  501  ♦)— Opinion  Evidence. 

One  who  testifies  as  to  the  value  of  his  services  in  negotiating  a  contract 
for  another  should  be  required  to  state  the  facts  on  which  his  opinion  is 
based. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  2303 ;  Dec.  Dig. 
I  601.*] 

McLaughlin  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Thurlow  W.  Barnes  against  the  American  China  Develop- 
ment Company  and  another.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  LAUGHLIN,  HOUGH- 
TON, McLAUGHUN,  and  SCOTT,  JJ. 

Charles  F.  Brown,  for  appellant  China  Development  Co. 
Arthur  Van  Brunt,  for  appellant  Beaty. 
Charles  j.  Hardy,  for  respondent. 

PATTERSON,  P.  J.  On  careful  consideration  of  the  evidence  as 
it  appears  in  the  record  in  this  case,  I  think  it  is  established  that  the 
plaintiff  was  employed  to  negotiate  with  the  Chinese  minister  at  Wash- 
ington the  contract  which  is  referred  to  as  the  "coal  concession,"  and 
that  as  a  result  of  his  efforts  that  contract  (with  others)  was  entered 
into,  and  that  he  would  be  entitled  to  recover  the  value  of  his  service 
.rendered  in  connection  with  that  subject,  were  it  not  for  the  fact  that 

•For  other  cases  see  same  topic  4  S  mttmbbb  in  Dec.  it  Am.  Diss.  1907  to  date,  it  Rep'r  Indexes 
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he  has  released  his  claim  arising  out  of  the  performance  of  that  service. 
That  such  release  was  operative  to  discharge  that  daim,  now  asserted 
in  the  present  action,  seems  to  me  to  be  dear,  especially  when  its  terms 
are  construed  in  connection  with  the  surroundine  circumstances  in 
which  it  was  executed,  and  the  documentary  evidence  relating  to  it 
showing  plainly  the  purpose  of  its  execution  and  ddivery.  The  con- 
struction of  the  rdease  is  for  the  court.  It  is  a  document  under  seal, 
and  is  an  absolute  relinquishment  of  all  daims  against  the  American 
China  Development  Company  and  the  membership  of  voluntary  as- 
sociations known  as  the  "China  Railways  and  Concessions  Project" 
and  the  "Chinese  Railway  Syndicate,"  and  against  certain  named  per- 
sons, and  releases  and  forever  discharges  such  corporations,  associa- 
tions, and  persons  from  any  and  all  manner  of  action,  actions,  cause, 
and  causes  of  action,  etc.,  which  the  plaintiff  ever  had,  or  then  had, 
'"upon  or  by  reason  of  any  matter,  cause,  or  thing  whatsoever  from 
the  beginning  of  the  world  to  the  date  of  the  date  of  these  presents, 
in  connection  with  or  arising  out  of  the  negotiation  of  any  and  all 
contracts  and  concessions  for  the  construction  of  a  railway  in  the  em- 
pire of  China  for  the  China  Railways  and  Concessions  Project,  the 
American  China  Development  Company,  and  the  Chinese  Railway 
Syndicate,  and  the  various  members  thereof,  and  the  various  persons 
in  any  wise  interested  therein  or  either  of  them,  which  have  been  here- 
tofore the  subject  of  two  certain  actions  pending  in  the  Supreme  Court 
of  the  state  of  New  York,  county  of  New  York,  the  first  between 
Thurlow  Weed  Barnes,  plaintiff,  and  Calvin  S.  Brice  and  others,  de- 
fendants, and  the  second  between  Thurlow  Weed  Barnes,  plaintiff, 
and  Frederick  P.  Olcott  and  others,  defendants." 

It  becomes  necessary  to  advert  to  facts  appearing  in  this  record  re- 
lating to  this  release.  As  heretofore  stated,  it  is  shown  that  the  plain- 
tiff was  employed  to  render  certain  services  in  the  negotiation  of  con- 
tracts and  the  procurement  of  concessions  for  the  construction  of  a 
railroad  in  China  and  certain  other  purposes  in  connection  therewith, 
the  detail  of  which  need  not  be  fully  entered  into.  It  may  be  assumed 
that  sufficient  is  shown  to  impose  liability  upon  these  defendants  for 
the  value  of  such  services,  if  any  liability  at  all  now  exists.  The  start- 
ing point  of  the  controversy  between  the  parties  in  the  aspect  in  which 
it  is  now  presented  may  be  considered  as  the  time  at  which  three  sev- 
eral contracts  or  agreements  were  entered  into  between  the  Chinese 
minister  to  the  United  States  of  America  and  the  American  China 
Development  Company,  namely,  the  14th  of  April,  1898.  As  the  result 
of  antecedent  negotiations,  on  that  day  the  three  contracts  were  execut- 
ed, and,  as  the  plaintiff  himself  states,  were  in  pursuance  of  an  orig- 
inal plan  or  scheme  of  the  persons  interested  in  acquiring  rights  under 
such  contracts  or  concessions.  They  are  respectively,  first,  what  is 
called  the  "Hankow-Canton  contract,"  which  undoubtedly  was  a  con- 
cession for  the  construction  and  operation  of  a  trunk  railway  line  in 
China  from  the  city  of  Hankow  to  the  city  of  Canton,  and  thence  to 
ihe  sea,  and  in  connection  therewith  certain  provisions  relating  to  the 
financing  of  the  road  were  made ;  the  second,  or  the  so-called  "Han- 
icow-Peking,"  agreement,  was  not  in  itself  a  concession^  but  was  a 
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provisional  arrangement  for  the  reversion  to  the  American  China  De- 
velopment Company  of  a  grant  which  had  already  been  made  by  the 
Chinese  government  to  Belgian  capitalists,  and  it  was  stipulated  that, 
if  the  agreement  or  concession  so  made  to  the  Belgians  should  be  can- 
celed, then  the  grant  or  concession  should  be  given  to  the  American 
China  Development  Company;  the  third,  which  is  the  subject-matter 
of  this  action,  was  an  agreement,  which  is  called  a  concession,  relating 
to  the  right  to  mine  coal  on  territory  adjacent  to  the  proposed  line  of 
railway.  The  recital  or  preamble  in  the  last  agreement  referred  to  is 
as  follows : 

''Wbereas,  by  an  agreement  entered  into  this  day*  the  American  ChlnA  De- 
yelopment  Company  have  agreed  to  provide  a  loan  for  the  construction  of  a 
railway  from  the  city  of  Hankow  to  the  city  of  Canton,  China ;  and  whereas 
coal  is  one  of  the  necessary  articles  to  be  ased  for  working  the  said  railway 
after  its  completion:  Now,  therefore,  it  is  hereby  resolved  that,  as  soon  as  the 
said  Chinese  Railway  Company  shall  have  obtained  concessions  from  the  gov- 
ernment to  open  and  work  coal  on  territory  adjacent  to  the  said  railway,  they 
will  authorize  the  said  American  China  Development  Company  and  the  said 
American  China  Development  Company  undertake  to  prospect,  open,  and  work 
the  said  coal,  the  said  American  China  Development  Company  undertaking  to 
provide  all  the  funds  for  the  carrying  out  of  this  contract,"  etc 

While  these  contracts  are  separate  in  form,  they  all  relate  to  the  rail- 
way concession.  They  were  negotiated  and  executed  concurrently,  and 
were  all  embraced  within  the  original  scheme  of  the  parties  associated 
in  the  railway  enterprise.  The  coal  contract  or  poncession,  so  called, 
recites  upon  its  face  that  it  is  made  in  connection  with  the  agreement 
of  the  American  China  Development  Company  to  provide  a  loan  for 
the  construction  of  the  railway  from  the  city  of  Hankow  to  the  city  of 
Canton,  China,  which  is  a  provision  contained  in  the  railway  conces- 
sion, and  further  recites  that  coal  is  one  of  the  necessary  articles  to  be 
used  for  the  working  of  the  railway  after  its  completion.  This  so-call- 
ed coal  concession  is  linked  with  the  railway  concession,  and  is  an  aux- 
iliary contract,  and  not  an  entirely  independent  and  separate  contract 
or  grant  Therefore,  considering  the  terms  of  those  two  contracts,  the 
circumstances  in  which  and  the  purposes  for  which  they  were  entered 
into,  it  seems  plain  that  the  release  is  a  general  release  of  all  persons 
and  corporations  named  therein  from  all  causes  of  action,  etc.,  in  con- 
nection with  or  arising  out  of  negotiations  of  all  contracts  and  conces- 
sions for  the  construction  of  a  railway  in  the  empire  of  China  by  the 
Chinese  Railway  Company,  etc.  This  coal  concession  was  granted  in 
connection  with  the  contract  for  the  construction  of  the  railway,  and, 
that  being  so,  the  release  is  general. 

The  plaintiff  brought  this  action  to  recover  for  services  rendered  in 
connection  with  the  procurement  of  these  contracts  or  some  of  them, 
as  well  as  other  contracts  alleged  to  have  been  negotiated  and  procured 
by  him;  but,  upon  the  trial,  the  only  question  finally  submitted  was 
whether  the  plaintiff  was  entitled  to  recover  for  obtaining  the  so-called 
coal  concession  as  an  independent  thing.  Among  the  defenses  set  up 
in  the  answers  was  the  general  release,  which  was  put  in  evidence.  The 
plaintiff  undertook  to  show  that  it  was  inoperative  and  ineffectual  to 
discharge  his  claim  for  compensation  for  negotiating  the  coal  contract, 
116N.Y.S.-45 
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and  he  claimed  that  it  was  not  the  intent  of  the  parties  in  executing  it 
to  extinguish  his  claim  for  compensation  for  that  particular  service.  I 
think  this  is  to  be  regarded  as  a  release  general  in  its  terms  with  no 
limitation  by  way  of  recital  or  otherwise,  and  that,  to  avoid  it,  it  was 
necessary  for  the  plaintiff  to  show  mutual  mistake  or  mistake  on  the 
part  of  one  and  fraud  on  the  other,  or  fraud  or  duress ;  or,  in  other 
words,  in  seeking  to  avoid  the  defense  of  a  general  release  under  seal, 
it  was  necessary  for  the  plaintiflF  to  show  such  a  state  of  facts  as  would 
have  justified  a  court  of  equity  in  setting  aside  the  instrument.  Kirch- 
ner  v.  New  Home  Sewing  Machine  Co.,  135  N.  Y.  182,  31  N.  E.  1104. 
The  learned  trial  judge,  however,  sent  the  case  to  the  jury  upon  an  is- 
sue of  intent  of  the  parties  in  executing  the  document.  Counsel  for  the 
defendants  insisted  throughout  the  whole  trial  that  the  construction  and 
determination  of  the  effect  of  the  release  was  for  the  court,  and  except- 
ed to  its  being  left  to  the  jury  to  determine  what  that  effect  was.  The 
court  held  that  there  was  a  question  of  intent  for  the  jury,  and  left  it  to 
them  to  determine  what  such  intent  was — ^with  respect  to  the  exclusion 
of  the  claim  on  the  coal  concession  from  the  operation  of  the  release. 
Of  course,  a  question  of  intent  is  a  question  of  fact,  but,  even  if  such 
a  question  did  or  could  arise  upon  this  record,  the  evidence  is  over- 
whelming that  there  was  no  intent  of  the  parties  to  whom  the  release 
was  given  to  exclude  the  coal  contract  from  the  operation  of  that  re- 
lease, whatever  may  have  been  the  secret  thought  or  purpose  of  the 
plaintiff  alone. 

It  now  becomes  necessary  to  consider  the  evidence  relating  to  this  re- 
lease. Its  terms  have  been  sufficiently  stated.  The  first  fact  to  be  ob- 
served is  that  the  release  was  given  for  the  settlement  and  discontinu- 
ance of  two  actions  which  Mr.  Barnes,  the  plaintiff,  had  brought 
against  the  American  China  Development  Company  and  various  per- 
sons interested  in  the  China  enterprise.  One  of  those  actions  (called 
the  Brice  action)  was  to  recover  for  the  value  of  services  rendered  by 
the  plaintiff  in  negotiating  and  procuring  and  holding  the  contracts, 
concessions,  and  agreements,  specifically  naming  and  claiming  compen- 
sation for  services  in  connection  with  the  Hankow-Canton  Railway 
contract  and  the  Hankow-Peking  agreement  and  the  coal  concession. 
It  was  for  services  rendered  in  connection  with  all  those  three  contracts 
that  the  action  was  brought.  There  was  another  action,  called  the  "01- 
cott"  action,  which  it  is  not  necessary  to  refer  to  fully,  because  from 
what  appears  in  the  complaint  in  the  action  against  Brice  and  others  it 
is  apparent  that  compensation  for  procuring  the  so-called  coal  conces- 
sion was  one  of  the  items  of  service  for  which  a  recovery  was  claim- 
ed. After  the  actions  were  at  issue,  overtures  were  made  and  negotia- 
tions had  between  the  attorneys  for  the  respective  parties  appearing 
therein  for  an  adjustment  and  settlement  of  the  matters  involved  in 
those  actions,  and  from  the  correspondence  between  those  attorneys  it 
is  evident  that  what  was  in  contemplation  of  all  parties  was  the  adjust- 
ment and  settlement  of  everything  involved  therein.  On  April  6,  1900, 
the  attorney  for  the  plaintiff  wrote  to  the  attorneys  for  some  of  the  de- 
lendants  a  letter,  in  which  it  was  stated  that  it  was  essential  to  Mr. 
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Barnes'  plans  to  know  whether  the  cases  were  to  be  settled  or  not.    He 

says: 

*'It  is  essential  that  we  should  know  whether  the  matters  involved  in  these 
litigations  are  to  be  settled  by  adjustment  now,  or  whether  we  shall  have  to 
make  our  arrangements  for  other  disposition  of  them." 

And,  further: 

"I  have  seen  Mr.  Barnes  since  I  last  saw  you.  I  am  in  a  position  now  where 
I  can  talk  definitely  on  the  question  of  a  settlement,  and  I  imagine  it  should 
require  but  very  little  time  to  bring  us  to  a  conclusion  whether  we  settle  or 
not." 

Here  was  an  invitation  by  the  attorney  for  the  plaintiff  to  the  attor- 
neys for  the  defendants  to  settle  the  matters  involved  in  those  litiga- 
tions. On  April  19th  the  attorneys  for  the  Chinese  Syndicate  offered  to 
the  attorney  for  the  plaintiff  the  sum  of  $12,000  in  settlement.  On 
April  20,  1900,  the  attorney  for  the  plaintiff  wrote  the  attorneys  for 
the  defendants  that  he  had  received  their  communication,  stating  a  fig- 
ure which  they  would  be  willing  to  pay  "for  an  adjustment  of  the  pend- 
ing actions  involving  claims  of  my  client,  and  declining  the  proposition 
of  $12,000,"  and  also  stating,  "I  stand  ready  to  do  what  I  have,  at  your 
suggestion,  said  I  would,  viz.,  ad}ust  the  matters  in  difference  upon  a 
reasonable  basis."  Again,  on  May  26,  1900,  the  plaintiff's  attorney 
wrote  to  the  defendants'  attorneys  that  he  expected  to  hear  from  them 
as  to  the  suggestion  that  he  had  submitted  upon  terms  which  Mr. 
Barnes  was  willing  to  adjust  the  litigations.  On  May  29,  1900,  the 
plaintiff's  attorney  wrote  to  the  defendants*  attorneys  as  follows: 

"Be  good  enough  to  let  me  know  what  will  be  required  of  Mr.  Barnes,  Id 
the  event  of  his  accepting  your  suggestion  as  to  settlement,  and,  when,  if  he 
accepts,  the  matter  can  be  closed." 

The  defendants'  attorneys,  in  answer  thereto,  stated: 

'*That  if  Mr.  Barnes  accepts  Mr.  Gary's  suggestion,  viz.,  a  settlement  In  full 
on  the  basis  of  $15,000,  we  should  expect  a  general  release,  a  surrender  of  all 
documents  indicating  any  interest  in  the  affairs  of  the  China  Syndicate,  to- 
gether with  consents  that  the  above  actions  be  discontinued  without  costs." 

On  June  6,  1900,  forms  of  release  and  transfer,  also  orders  of  discon- 
tinuance of  the  actions,  were  sent  by  the  defendants'  attorneys  to  the 
plaintiff's  attorney. 

Now,  it  is  perfectly  clear  that  what  was  in  the  contemplation  of  the 
parties  was  the  settlement  of  everything  that  was  involved  in  the  two 
actions  that  have  been  mentioned.  The  sum  of  $15,000  was  paid,  and 
the  attorney  for  the  plaintiff  wrote  to  the  attorneys  for  the  defendants 
and  to  the  managing  committee  of  the  parties  interested  in  the  conces- 
sions under  date  of  June  6,  1900,  as  follows : 

"Tou  are  authorized  hereby  to  give  my  attorneys,  Messrs.  Hardy  &  Sheila- 
barger,  check  for  the  amount  agreed  upon  in  settlement  of  the  above  actions." 

There  would  be  no  difficulty  whatever  in  disposing  of  this  question 
of  intention  from  this  correspondence.  Here  is  the  overwhelming  evi- 
dence that  as  matter  of  fact  it  was  the  intention  of  these  parties  to  set- 
tle and  quiet  forever  any  claim  of  the  plaintiff  arising  out  of  the  mat- 
ters embraced  in  these  two  actions,  but  on  the  day  (June  8,  1900)  the 
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release  was  actually  executed  the  attorney  for  the  plaintiff  wrote  to  one 
of  the  attorneys  for  some  of  the  defendants  that  Mr.  Barnes  was  un- 
willing to  execute  a  release  which  would  cover  any  claim  he  may  have 
against  the  members  of  the  syndicate  personally.  "He  thinks  the  ar- 
rangement made  was  for  a  release  of  all  his  claims  growing  out  of  ne- 
gotiating the  railway  concessions."  Thereupon  there  was  inserted  in 
the  instrument  a  provision  relating  to  the  relinquishment  and  discharge 
of  claims  arising  out  of  any  cause  or  thing  in  connection  with  or  aris- 
ing out  of  the  negotiation  of  any  and  all  contracts  or  concessions  for  the 
construction  of  a  railway  in  the  empire  of  China,  and  for  the  China 
Railways  and  Concessions  Project  In  all  this  there  was  nothing  what- 
ever to  apprise  the  defendants  that  there  was  a  reservation  of  any  claim 
embraced  in  the  two  actions.  The  only  reservation  that  was  intended 
to  be  made  according  to  the  last  letter  of  the  plaintiff's  attorney  was 
of  personal  claims  against  the  members  of  the  Chinese  Railway  S3mdi- 
cate ;  and,  in  connection  with  that  reservation  of  such  personal  claims, 
the  statement  is  made  that  the  arrangement  is  for  the  release  of  claims 
growing  out  of  the  railway  concessions.  All  these  concessions  were  for 
the  railway.  The  only  thing  reserved  was  such  personal  claims  as  Mr. 
Barnes  had  (and  he  may  have  had  them)  against  individuals  in  connec- 
tion with  this  China  enterprise. 

This  evidence  cannot  be  so  distorted  as  to  make  it  appear  that,  when 
the  defendants  were  settling  and  adjusting  all  the  matters  in  controver- 
sy in  these  two  actions,  they  intentionally  reserved  from  the  effect  of 
that  release,  a  claim  which  a  jury  has  found  amounts  to  nearly  $400,- 
000.  In  the  suit  against  Brice  and  others,  the  plaintiff  demanded  near- 
ly $1,000,000,  and  he  settled  all  that  was  in  dispute  for  the  sum  of  $15,- 
000.  Even  assuming  that  the  plaintiff  did  retain  a  claim  for  compen- 
sation for  procuring  the  coal  concession,  there  is  no  such  evidence  in 
this  record  of  the  value  of  the  service  as  would  entitle  the  plaintiff  to 
recover  this  enormous  amount.  There  is  no  testimony  or  other  evi- 
dence, except  his  own,  on  the  subject  of  value,  and  on  that  subject  he 
must  necessarily  have  testified  as  an  expert,  and  his  examination  indi- 
cates an  attempt  to  qualify  him  to  testify  in  that  capacity.  The  effect 
of  his  testimony  was  to  state  an  opinion,  and  the  elements  entering  in- 
to the  formation  of  that  opinion  are  absolutely  wanting.  There  is  noth- 
ing but  a  guess.  His  compensation  would  be  graduated  by  the  value  of 
the  concession  to  his  constituents.  There  is  no  evidence  whatever  of 
such  value.  All  of  the  contracts  seem  to  have  been  negotiated  within 
two  months'  time  by  the  plaintiff.  The  contract  set  forth  in  the  action 
against  Olcott  and  others  furnishes  no  evidence  of  the  value  of  the 
services  of  the  plaintiff  in  procuring  the  coal  concession. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

SCOTT,  J.,  concurs.  LAUGHLIN,  J.,  concurs  on  the  ground  that 
tlie  cause  of  action  was  embraced  in  the  release. 

McLaughlin,  J.  (dissenting).  This  action  was  brought  to  re- 
cover the  value  of  services  alleged  to  have  been  performed  by  the 


Digitized  by 


Google 


Sup.  Ct)      BABNES  V.  AMEBICAN  CHINA  DEVELOPMENT  CO.  709 

plaintiff  for  the  defendants  in  procuring  for  them  certain  contracts, 
concessions,  or  rights  from  the  Chinese  government;  among  others, 
one  for  mining  coal.    The  complaint  charges,  among  other  things : 

"(4)  That  In  or  about  the  month  of  February,  1898,  this  plaintiff,  at  the 
Bpecial  instance  and  request  of  the  said  association,  China  BaUways  and  Con- 
cessions Project,  undertook  to  obtain,  on  behalf  of  the  said  association  and  in 
the  name  of  its  said  instrument,  American  China  Development  Company,  conces- 
sions and  grants  of  right  from  the  imperial  government  of  China,  through  its 
accredited  representatives,  for  the  obtaining  of  which  the  said  association  had 
been  organized,  and  that  thereafter  this  plaintiff  so  conducted  himself  in  and 
about  the  said  undertaking  that  by  and  through  his  sdle  and  personal  efforts, 
endeavors,  and  labors  there  were  obtained  certain  concessions  and  grants  of 
right  of  great  value. 

"(5)  That  among  the  concessions  and  grants  of  right  so  obtained  by  thlB 
plaintiff  was  one  for  the  opening,  working,  and  mining  of  extensive  deposits 
of  coal  upon  territory  adjacent  to  the  line  of  a  proposed  raUway  to  run  from 
the  city  of  Hankow    ♦    ♦    ♦    to  the  city  of  Canton.    •    •    ♦ 

"(6)  On  information  and  belief  plaintiff  aUeges  that  the  reasonable  value 
of  the  services  by  him  rendered  in  securing  said  coal  concessions  is  at  least 
$750,000.    •    •    • " 

"(10)  That  it  was  the  understanding  and  agreement  between  this  plaintiff 
and  the  said  association  and  said  American  China  Development  Company  that 
plaintiff  should  be  paid  reasonable  and  fair  compensation  for  all  work  done, 
and  all  results  achieved  by  him  in  the  respects  aforesaid.    *    «    *  " 

''(12)  That  as  a  part  of  and  incident  to  the  merger  of  the  China  BaUways  and 
Concessions  Project,  with  its  successor  association  assumed  and  agreed  to  pay 
all  liability  to  this  plaintiff  for  services  rendered  by  him  in  the  respects  afore- 
said, and  that  upon  the  continuance  by  the  Chinese  RaUway  Syndicate  of  the 
existence  of  the  corporation  American  China  Development  Company,  the  said 
corporation  American  China  Development  (Company  assumed  and  agreed  to 
pay  all  UabUlty  of  the  said  syndicate  to  this  plaintiff  for  services  rendered 
in  the  respects  aforesaid." 

The  answers  of  the  respective  defendants — and  they  are  substan- 
tially identical— contains :  First.  A  general  denial  of  the  material  al- 
legations of  paragraphs  4,  5,  6,  10,  and  12  of  the  complaint,  excepting 
certain  matters  not  relevant  to  this  appeal.  Second.  Allege  that,  if 
any  services  were  rendered  by  the  plaintiff  in  respect  to  the  matters 
set  forth  in  the  complaint,  such  services  were  voluntary  and  gratuitous. 
Third.  "(^^)  Defendant,  for  a  further,  distinct,  and  separate  defense, 
reiterating  the  allegations  of  the  earlier  defenses  so  far  as  the  same  are 
applicable  thereto,  alleges,  on  information  and  belief,  that  the  various 
contracts  and  concessions  set  forth  in  the  complaint  herein  were  not 
procured  through  the  efforts  of  any  one  person,  but  were  procured  by 
the  joint  services  and  efforts  of  the  different  persons  composing  the 
association  known  as  the  'China  Railways  and  Concessions  Project,' 
and  other  agents  in  China  and  in  the  United  States  during  a  period  of 
two  or  more  years  prior  to  the  granting  of  such  concessions,  and  not 
through  the  sole  services  and  efforts  of  plaintiff."  Fourth.  A  plea  at 
bar,  arising  out  of  the  prosecution  of  two  former  actions  upon  the 
same  subject-matter  and  the  settlement  thereof  by  the  payment  to  the 
plaintiff  of  the  sum  of  $16,000.  Fifth.  Payment  to  the  plaintiff  of 
$15,000  in  full  discharge  and  satisfaction  of  any  and  all  claims  arising 
out  of  the  matters  set  forth  in  the  complaint.  Sixth.  A  release  under 
seal  by  plaintiff  of  the  causes  of  action  alleged  in  the  complaint. 

At  the  trial  the  plaintiff's  right  to  a  recovery  was  confined  solely  to 
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the  question  whether  he  obtained  a  concession  to  mine  coal.  He  had  a 
verdict  for  $391,666.66,  and  from  the  judgment  entered  thereon  and 
an  order  denying  a  motion  for  a  new  trial  each  defendant  appeals. 
They  challenge  the  validity  of  the  judgment  principally  upon  the 
grounds  (1)  that  plaintiff  never  obtained  for  the  defendants'  a  conces- 
sion to  mine  coal ;  (2)  that  they  did  not  assume  or  agree  to  pay  him  a 
reasonable  compensation  for  his  services  in  obtaining  a  concession  to 
mine  coal;  and  (3)  that  the  cause  of  action  set  out  in  the  complaint 
was  extinguished  by  the  settlement  of  the  two  former  actions  refer- 
red to. 

The  consideration  of  these  questions  necessitates  a  review  at  some 
length  of  the  facts  involved,  from  which  it  appears  that  in  1895  there 
was  formed  an  unincorporated  association  called  the  China  Railways 
and  Concessions  Project  (hereafter  called  the  "Project")  for  the  pur- 
pose of  securing  certain  rights  or  concessions  in  China,  and  whatever 
rights  were  thus  secured  were  to  be  taken  in  the  name  of  the  defend- 
ant American  China  Development  Company,  a  New  Jersey  corporation, 
which  was  formed  about  this  time  or  shortly  thereafter.  The  Project 
was  divided  into  30  shares  of  $1,000  each,  of  which  $27,000  was 
taken — ^the  plaintiff  being  an  original  subscriber  to  the  extent  of  one 
share — and  it  seems  that  he  thereafter  acquired  1^^  shares  additional. 
The  money  thus  raised  was  expended  without  securing  for  the  sub- 
scribers any  substantial  benefit,  and  in  February,  1898,  the  plaintiff 
was  requested  by  certain  member  of  the  Project  to  devote  his  time  and 
services  to  the  matter  for  the  purpose  of  securing  the  concessions  de- 
sired. Additional  money  was  raised  by  subscription,  and  the  plaintiflF 
was  requested  to  go  to  China,  and,  according  to  his  own  testimony, 
he  was  offered  $25,000  a  year  and  one-fourth  of  the  profits  which 
might  be  made  if  concessions  were  granted.  He  refused  to  go  to 
China,  but  at  his  own  suggestion  was  requested  by  the  Project,  or  some 
of  its  members,  to  negotiate  with  his  excellency,  Wu  Ting  Fang,  the 
Chinese  minister  at  Washington,  for  the  purpose  of  obtaining  through 
him  the  desired  concessions.  He  at  once  entered  into  active  negotia- 
tions with  the  result  that  on  April  14,  1898,  three  instruments  were 
signed  by  the  Chinese  minister  and  the  American  China  Development 
Company.  By  the  first  of  these  instruments  the  development  company 
acquired  the  right  to  build  a  railroad  from  Hankow  to  Canton.  The 
second,  in  the  form  of  an  addendum,  provided  for  an  extension  of  the 
railroad  upon  the  same  terms  from  Hankow  to  Pekin  in  case  a  contract 
with  a  Belgian  syndicate  for  such  a  road  should  be  canceled.  The 
first  agreement  recited  that  whereas  his  imperial  majesty,  the  Emporer 
of  China,  had  deputed  his  excellency,  Sheng  Tajen,  as  director  gen- 
eral of  imperial  Chinese  Railways,  South,  to  construct  certain  rail- 
ways, and  whereas  a  Chinese  company  had  been  formed,  called  the 
Chinese  Railway  Company j  under  imperial  sanction,  for  the  construc- 
tion of  railways,  and  whereas  his  excellency,  Sheng  Tajen,  had  desig- 
nated his  excellency,  Wu  Ting  Fang,  to  enter  into  a  contract  for  the 
purposes  thereafter  set  forth  with  the  American  China  Development 
Company,  the  agreement  was  made.  It  is  unnecessary  to  state  the 
terms  of  the  agreement  further  than  that  the  development  company 
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was  in  form  to  advance  the  money  for  and  construct  the' railroad  for 
the  Chinese  company,  and,  as  a  guaranty  of  good  faith  that  it  would 
do  so  and  carry  out  the  terms  of  the  agreement,  it  was  to  deposit  $100, 
000  in  a  bank  or  trust  company  in  the  city  of  New  York  or  Washing- 
ton. Attached  to  the  two  agreements  was  a  certificate  to  the  effect  that 
his  excellency,  Wu  Ting  Fang,  had  authority  on  the  part  of  the  Chin- 
ese government  to  execute  the  same.  The  third  instrument,  by  reason 
or  growing  out  of  which  it  is  claimed  a  concession  to  mine  coal  was  ob- 
tained, recites  that  whereas  the  agreement  as  to  the  construction  of 
the  railroad  just  described  had  been  made,  and  "whereas  coal  is  one 
of  the  necessary  articles  to  be  used  for  working  the  said  railway  after 
its  completion:  Now,  therefore,  it  is  hereby  resolved  that  as  soon  as 
the  said  Chinese  Railway  Company  shall  have  obtained  concessions 
from  the  government  to  open  and  work  coal  on  territory  adjacent  to 
the  said  railway,  they  will  authorize  the  said  American  China  Develop- 
ment Company,  and  the  said  American  China  Development  Company 
undertake,  to  prospect,  open  and  work  the  said  coal,"  providing  the 
funds  therefor,  terms  and  details  to  be  arranged  with  the  director 
general  of  the  Chinese  railways.  Immediately  after  the  execution  of 
these  instruments,  steps  were  taken  by  some  of  the  active  members 
of  the  Project  to  raise  the  $100,000  required  to  be  deposited  as  a  guar- 
anty; and  apparently  for  that  purpose,  and  to  meet  other  necessary 
expenses,  another  unincorporated  association,  called  the  Chinese  Rail- 
way Syndicate  (hereafter  called  the  "Syndicate,"  one  of  the  defend- 
ants), was  formed,  which  was  to  take  over  the  interests  of  the  original 
unincorporated  association — the  Project.  The  shares  in  the  S)mdicate 
consisted  of  60,  of  $5,000  each ;  members  of  the  Project  being  allowed 
to  subscribe  proportionately  for  the  shares  in  the  S3mdicate,  and  being 
credited  with  the  amount  of  their  original  subscription,  with  interest. 
In  this  way  the  $100,000  was  raised  and  deposited  as  required  by  the 
agreement,  and  stock  of  the  corporation — ^the  development  company — 
the  other  defendant,  which  had  theretofore  been  held  by  dummies 
was  issued  to  members  of  the  Syndicate  in  proportion  to  their  respec- 
tive holdings,  and  they  were  also  given  the  right  to  Subscribe  propor- 
tionately for  the  balance  of  the  stock  of  the  company.  The  company 
then  actively  engaged  in  the  prosecution  of  the  enterprise.-  An  en- 
gineer was  sent  to  China  to  make  preliminary  survey  of  the  proposed 
railroad  and  examination  of  the  coal  deposits  along  its  line,  and  he 
thereafter  made  a  full  and  complete  report.  The  development  com- 
pany then  commenced  the  construction  of  the  railroad.  How  far  it 
proceeded,  or  to  what  extent  such  construction  was  carried  on,  does 
not  clearly  or  definitely  appear  from  the  record  before  us.  It,  how- 
ever, docs  appear  that  the  Chinese  government,  for  some  reason  not 
disclosed,  some  time  thereafter,  canceled  all  the  concessions  which 
had  been  made.  This  resulted  in  negotiations  being  opened  with  the 
Chinese  government  for  the  purpose  of  having  it  pay  to  the  develop- 
ment company  the  damages  it  sustained  by  reason  of  such  cancellation. 
The  negotiations  finally  culminated  on  the  29th  of  August,  1905,  when 
an  agreement  was  made  between  the  Chinese  government  and  the 
development  company,  by  which  the  former  was  to  pay  to  the  latter  as 
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*'a  reasonable  indemnity  for  the  cancellation  of  the  said  confracts" 
the  sum  of  $6,750,000,  and  in  consideration  of  which  payment  the  Chin- 
ese government  was  to  be  entitled  "to  all  property  of  the  American 
China  Development  Company  in  China,  railway  constructed,  materials, 
plans,  mining  concessions,  and  ever3rthing  to  which  the  American  China 
Development  Company  has  any  right,  direct  or  collateral,  in  China." 
The  agreement  contained  other  provisions  which  it  is  unnecessary  to 
state;  it  being  sufficient  to  say  that  the  agreement  was  subsequently 
carried  out. 

The  plaintiff,  after  having  obtained  the  concessions  or  agreements 
executed  by  his  excellency,  Wu  Ting  Fang,  on  the  14th  of  April,  1898, 
claimed  that  he  was  entitled  to  compensation  for  the  services  rendered 
by  him  in  securing  them.  He  testified  that,  when  the  S3mdicate  was 
formed,  the  late  Senator  Brice,  who  was  one  of  the  leading  members 
thereof,  assured  him  that,  in  recognition  of  his  services,  the  shares  to 
which  he  was  entitled  to  subscribe  as  a  member  of  the  project  would 
be  issued  to  him  without  additional  payments  by  him,  and  for  that 
reason  he  did  not  make  any  additional  pa3rments;  that  in  October, 
1898,  he  received  notice  that  his  opportunity  to  take  such  shares  by 
reason  of  his  failure  to  pay  was  withdrawn,  and  that  his  claim  for 
services  would  not  be  recognized;  that  thereupon  he  commenced  an 
action  against  the  members  of  the  Syndicate  and  the  development  com- 
pany to  recover  the  value  thereof ;  that  a  few  months  later  he  brought 
a  second  action  against  the  same  parties,  claiming' that  he  had  been 
wrongfully  and  unlawfully  deprived,  as  a  member  of  the  Project,  of 
an  interest  in  the  S3mdicate,  and  demanding  an  accounting  and  seV 
tlement,  and  in  June,  1900,  these  actions  were  discontinued  by  con- 
sent upon  payment  to  the  plaintiff  of  the  sum  of  $16,000,  in  considera- 
tion of  which  he  executed  a  release  to  the  defendants  for  any  and  all 
claims  "in  connection  with  or  arising  out  of  the  negotiations  of  any 
and  all  contracts  and  concessions  for  the  construction  of  a  railway 
in  the  Empire  of  China  for  the  China  Railways  and  Concessions 
Project,  the  American  China  Development  Company,  and  the  Chinese 
Railway  Syndicate,  and  the  various  members  thereof,  *  *  *  which 
have  been  heretofore  the  subject  of  two  certain  actions.    ♦    ♦    *  " 

Shortly  after  the  settlement  of  those  actions,  the  plaintiff  com- 
menced the  present  one,  by  which  he  sought  to  recover  $750,000  for 
his  services  in  obtaining  a  coal  concession,  $100,000  for  obtaining  a 
banking  concession,  and  $50,000  for  services  generally  in  advancing 
the  interests  of  the  defendants.  The  only  question  submitted  to  the 
jury  was  whether  the  plaintiff  had  obtained  the  coal  concession;  there 
being  no  proof  of  the  other  two  claims.  At  the  conclusion  of  plain- 
tiff's case,  the  defendants  moved  to  dismiss  the  complaint  upon  the 
ground,  among  others,  that  the  cause  of  action  alleged  had  not  been 
proved.  The  motion  was  denied  and  an  exception  taken,  and  the  de- 
fendants then  rested  without  offering  any  evidence,  and  asked  for 
the  direction  as  a  verdict  in  their  favor.  This  was  denied  and  an  ex- 
ception taken. 

The  first,  and  what  seems  to  me  to  be  the  principal,  question  pre- 
sented by  the  appeal,  is  whether  the  plaintiff  did,  in  fact,  procure  for 
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the  defendants  from  the  Chinese  government  a  concession  to  mine 
coal.  It  is  clear  that  the  agreement,  which  has  been  designated  as  the 
third  one  executed  by  his  excellency,  Wu  Ting  Fang,  on  the  14th  of 
April,  1898,  standing  alone,  gave  to  the  defendants  no  such  right,  and 
the  jury,  at  the  request  of  defendants'  counsel,  was  so  instructed.  That 
this  was  its  ultimate  purpose  cannot  be  seriously  questioned.  The 
jury,  as  evidenced  by  their  verdict,  found  that  its  purpose  was  ac- 
complished, since  the  concession  was  obtained,  and  I  am  of  the  opin- 
ion there  is  sufficient  evidence  to  sustain  their  finding  in  this  respect. 
The  answer  of  each  defendant  alleged  that  such  concessions  were  not 
procured  "through  the  sole  services  and  efforts  of  plaintiff,"  but  that 
the  same  "were  procured  by  the  joint  services  and  efforts  of  the  dif- 
ferent persons  composing  the  association  known  as  the  China  Rail- 
ways and  Concessions  Project.  *  *  *  "  As  a  pleading,  this  allega- 
tion is  not  an  admission  that  the  plaintiff  obtained  for  the  defendants 
a  concession  to  mine  coal.  When  so  considered,  if  the  plaintiff  avails 
himself  of  it,  he  must  accept  the  allegation  in  its  entirety.  He  cannot 
accept  what  makes  in  his  favor,  and  reject  what  cotmts  against  him. 
Gildersleeye  v.  Landon,  73  N.  Y.  609 ;  De  Waltoff  v.  Third  Ave.  R. 
R.  Co.,  76  App.  Div.  351,  78  N.  Y.  Supp.  132;  Shrady  v.  Shrady,  42 
App.  'Div.  9,  68  N.  Y.  Supp.  646.  The  answers  were  in  evidence 
(Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701;  Tisdale  v.  President, 
etc.,  D.  &  H.  C.  Co.,  116  N.  Y.  416,  22  N.  E.  700;  Field  v.  Surpless, 
83  App.  Div.  268,  82  N.  Y.  Supp.  127),  and,  when  the  allegation  re- 
ferred to  is  considered  as  evidence,  the  rule  is  different  Then  a  party 
is  not  estopped  from  questioning  the  portion  of  his  adversary's  plead- 
ing which  is  against  him;  on  the  contrary,  he  is  at  liberty  to  use  the 
achnission  so  far  as  it  makes  in  his  favor  and  disprove  the  balance. 
Mott  V.  Consumers'  Ice  Co.,  73  N.  Y.  643 ;  Whitney  v.  Town  of  Ti- 
conderoga,  63  Hun,  214,  6  N.  Y.  Supp.  844;  affirmed  127  N.  Y.  40, 
27  N.  E.  403.  The  answers  alleged  that  a  concession  to  mine  coal 
was  obtained,  and,  while  this  was  not  conclusive  as  against  the  gen- 
eral denial  that  the  plaintiff  obtained  such  concession,  it  could  be  con- 
sidered with  the  other  evidence  in  determining  the  truth  of  that  al- 
legation; Talbot  V.  Laubheim,  188  N.  Y.  421,  81  N.  E.  163.  The  an- 
swers of  the  defendants  in  the  other  two  actions  referred  to  were 
put  in  evidence,  in  each  of  which  an  admission  was  made  that  "on  or 
about  the  14th  of  April,  1898,  three  contracts  were  executed  to"  the 
American  China  Development  Company,  and  "one  of  the  contracts 
or  concessions  referred  to  relates  to  certain  coal  concessions  and  to  the 
right  to  mine  coal."  In  the  papers  submitted  to  the  state  department 
at  Washington  at  a  time  when  it  was  sought  to  have  the  United 
States  government  protect  the  concessions,  Sie  statement  was  made 
that  one  of  them  related  to  a  concession  to  mine  coal.  In  a  prospectus 
issued  by  the  Syndicate  a  statement  was  made  that  it  had  obtained 
"mining  concessions."  The  resolution  of  the  stockholders  of  the 
American  China  Development  Company,  ratifying  and  approving  of 
the  agreement  between  the  company  and  the  Chinese  government,  by 
which  the  latter  was  to  pay  .to  it  $6,760,000  as  an  indemnity  for  can- 
cellation of  the  concessions,  included  "mining  concessions/'  as  did  the 
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agreement  itself.  The  only  mining  concessions  which  the  development 
company  had  in  China,  so  far  as  appears,  was  the  concession  negotiated 
by  the  plaintiff  on  the  14th  of  April,  1898,  and  contained  in  the  instru- 
ment called  the  "Coal  Concession."  The  plaintiff  testified  that,  after 
negotiating  the  three  agreements  referred  to  on  the  day  last  named, 
he  made  a  report  at  a  meeting  of  the  members  of  the  Syndicate,  which 
was  in  writing,  and  in  which  he  stated  that  "Coal  Mining  Concession 
is  separate";  that  he  turned  over  the  original  agreements  to  the 
Syndicate  and  took  its  treasurer's  receipt  therefor,  and  one  of  the 
agreements  thus  delivered  and  specifically  mentioned  in  the  receipt 
was:  "(3)  Coal  Concession.  Original."  When  the  plaintiff's  testi- 
mony is  considered  in  connection  with  the  other  evidence,  including 
the  admission  in  the  answers,  I  think  a  prima  facie  case  was  made, 
which  justified  the  jury  in  finding  that  the  defendants  not  only  ob- 
tained a  concession  to  mine  coal,  but  that  the  same  was  obtained  solely 
through  the  efforts  of  the  plaintiff. 

It  is  strenuously  urged  by  defendants'  counsel  that  the  plaintiff 
failed  to  prove  a  valid  concession  to  mine  coal.  This,  however,  does 
not  seem  to  me  to  be  important.  He  obtained  what  the  defendants 
and  the  Chinese  government  considered  a  valid  concession ;  otherwise 
it  would  not  have  been  mentioned  in  the  release  given  to  the  Chinese 
government,  and  for  which  it,  in  part  at  least,  paid  such  a  large  sum 
by  way  of  indemnity  for  cancellation.  If  I  am  correct  in  the  conclu- 
sion that  the  jury  was  justified  in  finding  that  the  defendants,  through 
the  efforts  of  the  plaintiff,  obtained  the  coal  concession,  then  it  neces- 
sarily follows  that  he  was  entitled  to  recover,  unless  his  cause  of  ac- 
tion was  extinguished  by  the  settlement  of  the  two  prior  actions,  and 
the  receipt  and  release  which  he  then  gave.  The  complaint  in  the 
prior  action  for  services  included  the  claim  made  in  this  action,  and, 
had  that  action  been  prosecuted  to  and  resulted  in  a  judgment,  it  would 
undoubtedly  have  extinguished  the  present  claim.  But  that  action  was 
not  prosecuted  to  judgment.  It  was  discontinued  by  consent,  the  de- 
fendants paying  to  the  plaintiff  $15,000  for  certain  things  specified, 
which,  according  to  the  receipt  given  by  the  plaintiff,  was  "for  all  serv- 
ices in  connection  with  the  negotiation  of  any  and  all  contracts  and 
concessions  for  the  construction  of  a  railway  in  the  empire  of  China 
for  the  China  Railways  and  Concessions  Project  and  the  American 
China  Development  Company  and  all  claims  against  the  Chinese 
Railway  Syndicate  or  the  various  members  thereof  in  connection 
therewith."  The  release  given  by  him  was  from  all  claims  "in  con- 
nection with  or  arising  out  of  the  negotiation  of  any  and  all  con- 
tracts and  concessions  for  the  construction  of  a  railway  in  the  em- 
pire of  China  for  the  China  Railways  and  Concessions  Project,  the 
American  China  Development  Company,  and  the  Chinese  Railway 
Syndicate  and  the  various  members  thereof,  *  *  *  which  have 
been  heretofore  the  subject  of  two  certain  actions."  Upon  the  face  of 
the  receipt  and  release,  the  court  could  not  hold  as  matter  of  law  that 
the  claim  here  made  was  included,  and  especially  so  when  such  instru- 
ments are  read  in  connection  with  the  correspondence  between  the  at- 
torneys for  the  respective  parties,  which  finally  culminated  in  the  set- 
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tlement  and  the  execution  of  those  papers.  From  this  correspondence 
it  appears  that  the  portion  of  the  release  quoted,  and  the  words  "in 
connection  therewith"  in  the  receipt,  were  added  at  plaintiff's  request, 
which  would  seem  to  indicate  that  it  was  his  intention  to  limit  the  set- 
clement  of  those  actions  to  his  claim  for  obtaining  the  railroad  conces- 
sion, and  reserve  for  further  consideration  his  claim  for  obtaining  the 
coal  concession.  The  receipt  was  not  made  conclusive,  nor  was  the 
release.  Both  were  open  for  explanation.  "The  rule  respecting  the 
construction  of  releases  is  that,  although  taken  most  strongly  against 
the  releasor,  yet  general  words  are  to  be  construed  by  their  context, 
and,  if  there  appears  a  clear  intent  to  m^e  a  limitation  or  exception, 
it  shall  be  allowed."  Slayton  v.  Hemken,  91  Hun,  582,  36  N.  Y.  Supp. 
249;  Murphy  v.  City  of  New  York,  190  N.  Y.  413,  83  N.  E.  39. 
What  the  parties  intended  by  the  receipt  and  release  was  a  question  of 
fact.  It  was  for  the  jury,  and  not  for  the  court.  E.  S.  T.  F.  Co.  v. 
Grant,  114  N.  Y.  40,  21  N.  E.  49.  This  question,  therefore,  was  prop- 
erly submitted  to  the  jury,  and  its  finding  in  plaintiff's  favor  cannot 
be  disturbed. 

It  is  also  urged  that  the  recovery  cannot  be  sustained  for  the  rea- 
son that  whatever  services  were  rendered  were  in  accordance  with 
the  promise  of  Senator  Brice  on  behalf  of  the  Project  before  the  Syn- 
dicate was  formed;  that  the  plaintiff  having,  as  he  claimed,  an  ex- 
press contract,  it  was  error  to  permit  him  to  testify  as  to  the  value  of 
his  services;  that  the  alleged  contract  could  not  be  enforced  against 
the  Project,  since  it  had  not  entered  into  it;  that  the  plaintiff,  being 
a  member  of  the  Project,  could  not  maintain  an  action  against  it  for 
services  rendered  by  him,  and  that  the  liability  of  the  members  of  the 
Project  was  limited  to  their  subscriptions,  and  neither  the  development 
company  nor  the  Syndicate  ever  agreed  to  pay  the  plaintiff ;  the  Syn- 
dicate having  expressly  disclaimed  any  liability.  The  argument  of  the 
appellant's  counsel  in  this  respect  is  very  ingenious,  but  it  does  not 
appear  to  be  sound.  It  is  unnecessary  to  determine  whether  plain- 
tiff had  a  contract  which  he  could  enforce  against  the  members  of 
the  Project.  That  he  did,  in  fact,  render  valuable  services  cannot  be 
seriously  disputed,  and  the  Syndicate  and  development  company  re- 
ceived the  benefit  of  such  services.  The  concessions  which  were  ob- 
tained were  taken  in  the  name  of  the  development  company,  of  which 
the  plaintiff  was  never  a  stockholder.  Neither  was  he  ever  a  member 
of  the  Syndicate.  They  knew  what  he  was  doing  and  whatever  was 
accomplished  was  for  their  benefit.  There  was  an  implied  agreement 
on  their  part  to  pay  him  what  his  services  were  reasonably  worth. 
Where  one  renders  valuable  services  for  another,  with  his  consent,  the 
law  implies,  even  though  nothing  is  said  as  to  compensation,  that  he 
shall  receive  what  the  services  are  reasonably  worth.  This  obligation 
the  defendants  recognized  when  they  paid  $15,000  for  the  release  for 
the  railroad  concession,  which  fact  the  jury  had  a  right  to  consider 
in  connection  with  the  question  whether  the  defendants  ever  agreed  to 
pay  the  plaintiff  for  his  services  in  obtaining  the  coal  concession. 

Under  the  facts  proved,  I  think  the  plaintiff  was  entitled  to  maintain 
the  action  against  the  company  and  the  Syndicate  upon  a  quantum 
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meruit,  and  it  docs  not  matter  what  Jiis  relations  with  the  Project  were. 
After  a  careful  consideration  of  the  record,  I  am  of  the  opinion  that 
the  plaintiff  made  out  a  prima  facie  case  entitling  him  to  recover,  and 
the  evidence  is  sufficient  to  support  the  verdict.  The  defendants  of- 
fered no  evidence.  They  were  content  to  rely  upon  what  they  con- 
sidered the  weakness  of  plaintiff's  case  rather  than  upon  any  defense 
which  they  might  have  had  to  the  cause  of  action  alleged. 

Certain  errors  are  alleged  as  to  the  admission  of  evidence  and  in- 
structions given  to  the  jury,  but  the  conclusion  thus  reached  renders 
it  unnecessary  to  here  consider  them ;  it  being  sufficient  to  say  that  they 
would  not  justify  a  reversal^ of  the  judgment. 

I  am  of  the  opinion  that  the  judgment  and  order  appealed  from 
should  be  affirmed. 

HOUGHTON,  J.  (concurring).  I  concur  in  the  conclusion  reached 
by  Mr.  Justice  McLAUGHLIN  and  in  the  reasons  advanced  by  him 
for  affirming  this  judgment. 

It  is  not  an  answer  to  plaintiff's  claim  to  say  that  he  did  not  olDtain 
from  the  Chinese  Government  an  unassailable  and  absolutely  valid  con- 
cession to  mine  coal.  Whatever  the  concession  was,  it  was  good 
enough  for  the  defendants  to  adopt  and  call  valid  and  turn  back  to  the 
Chinese  government  as  part  consideration  for  the  $6,000,000  which  that 
government  paid  because  of  its  cancellation.  Being  valid  enough  to 
use  in  this  way,  it  was  good  enough  to  pay  plaintiff  for  getting.  The 
record  discloses  that  the  profit  to  defendants  in  the  transaction  was  up- 
wards of  $4,000,000.  If  plaintiff's  contract  with  defendants  be  deemed 
specific  and  to  have  been  $25,000  per  year  and  one-fourth  of  the  prof- 
its, he  has  recovered  on  quantum  meruit  less  than  one-fourth  of  the 
profits,  and  hence  less  than  the  sum  prescribed  by  his  contract.  The  de- 
fendants having  refused  to  pay  the  alleged  agreed  price,  the  plaintiff 
had  the  right  to  waive  the  stipulated  compensation,  and  sue  for  the 
value  of  the  services  actually  performed  by  him.  The  amount  which 
he  has  recovered  does  not  exceed  the  stipulated  price,  and  therefore  the 
rule  that  on  quantum  meruit  no  more  than  the  agreed  price  can  be  ob- 
tained has  not  been  violated.  Although  the  price  for  services  has  been 
agreed  upon,  the  person  rendering  them  is  not  compelled  to  sue  on  such 
special  contract,  but  may  bring  an  action  on  quantum  meruit,  and  re- 
cover to  the  extent  of  the  agreed  price.  Fells  v.  Vestvali,  *41  N.  Y. 
152 ;  Boyd  v.  Vale,  84  App.  Div.  414,  82  N.  Y.  Supp.  932.  If  the  value 
which  plaintiff  (the  only  witness  on  the  subject)  put  upon  his  services 
exceeded  the  stipulated  price,  the  defendants  should  have  introduced 
testimony  showing  that  fact.  They  knew  accurately  the  amount  of 
profits,  and  plaintiff  did  not.  The  defendants  could  have  proved,  if 
such  was  the  fact,  that  the  profits  were  small,  and  that  plaintiff's  proven 
value  exceeded  the  stipulated  price.  Having  failed  to  make  any  such 
proof,  the  presumption  is  that  the  amount  recovered  by  the  plaintiff 
is  not  in  excess  of  the  $25,000  per  year  and  one-fourth  of  the  profits 
realized  through  the  scheme. 

The  plaintiff  was  qualified  to  prove  the  value  of  his  own  services. 
A  person  who  has  rendered  services  for  another  is  competent  to  give 
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his  opinion  of  their  value,  for  he  knows  their  precise  nature,  and  must 
have  some  Imowledge  of  what  they  are  worth.  Mercer  v.  Vose,  67  N. 
Y.  56.  Such  an  opinion  is  not  controlling  upon  a  jury,  and  may  not 
have  much  weight  with  them.  It  is  competent  evidence,  however. 
Plaintiff's  opinion  was  the  only  one  on  the  subject,  and  he  was  compe- 
tent to  give  it.  The  services  were  unique  in  character,  and  were  not 
rendered  concerning  an  ordinary  matter.  While  the  plaintiff  put  a 
large  value  on  them,  and  while  the  jury  rendered  a  verdict  large  in 
amount,  although  not  so  great  as  the  plaintiff  testified  his  services  were 
worth,  this  court  cannot  disturb  such  verdict  on  the  ground  that  it  is 
against  the  weight  of  evidence,  because  there  is  no  weight  on  the  part 
of  the  defendants,  for  they  introduced  no  evidence  at  all  on  that  sub- 
ject. The  services  were  not  of  such  a  character  that  this  court  can 
take  judicial  notice  of  their  value  as  it  might  in  some  instances.  If  the 
■defendants  were  not  content  with  the  value  put  by  the  plaintiff,  they 
<X)uld  have  called  experts  upon  the  subject.  They  not  having  done  so, 
.  the  presumption  is  that,  if  the  plaintiff  is  entitled  to  recover  at  all,  the 
value  which  he  placed  upon  his  services  was  one  with  which  the  de- 
fendants upon  the  trial  were  content,  and  it  is  too  late  for  them  now  to 
complain  in  that  regard. 

Nor  is  the  plaintiff  barred  from  maintaining  this  action  because  of 
the  release  which  he  gave  to  the  defendants.  There  is  no  mystery 
about  a  release  under  seal.  If  it  is  general  and  absolute,  it  is  binding 
upon  the  releasor  as  any  other  written  instrument  would  be.  If  he 
seeks  to  be  relieved  from  its  effect,  he  can  avoid  it  only  because  it  was 
procured  by  fraud  of  duress,  or  executed  under  a  mutual  mistake  or 
mistake  on  one  side  and  fraud  on  the  other,  or  because  there  was  no 
consideration.  But  there  is  another  rule  with  respect  to  releases  equal- 
ly as  binding  upon  the  parties  thereto,  and  as  universally  applied,  and 
that  is  that  the  whole  instrtmient  must  be  considered  in  construing  its 
scope  and  meaning,  and  that  broad  and  general  terms  are  controlled  and 
limited  in  their  eflfect  by  limitations  contained  in  the  recital  or  any  part 
of  the  instrument.  This  court  in  Romaine  v.  Sweet,  57  App.  Div.  613, 
68  N.  Y.  Supp.  616,  through  Mr.  Justice  Rumsey,  concisely  stated  the 
true  rule  as  follows : 

"It  is  the  settled  rule  that,  where  there  Is  a  general  release  followed  by  a 
particular  recital,  the  paper  will  be  construed  to  apply  solely  to  the  particular 
matter." 

This  rule  of  interpretation  was  deduced  from  the  early  cases  of  Jack- 
son V.  Stackhouse,  1  Cow.  122,  13  Am.  Dec.  614,  and  Mclntyre  v.  Wil- 
liamson, 1  Edw.  Ch.  34,  and  kindred  cases.  Mr.  Justice  Patterson  in 
Slayton  v.  Hemken,  91  Hun,  582,  36  N.  Y.  Supp.  249,  in  discussing  the 
subject,  says : 

"The  rule  respecting  the  construction  of  releases  is  that,  although  taken 
most  strongly  against  the  releasor,  yet  general  words  are  to  be  construed  by 
their  context,  and,  if  there  appear  a  clear  Intent  to  make  a  limitation  or  ex- 
-ception,  it  shaU  be  allowed.  Therefore  recitals  are  said  to  control  the  general 
clause  and  make  it  special,  and  so  the  particular  subject  of  the  dealing  out  of 
which  the  release  arises  may,  if  distinctly  stated  in  the  instrument  before  the 
general  clause,  confine  the  effect  of  that  general  clause  to  matters  directly  con- 
nected with  that  particular  subject    But  It  is  aU  a  matter  of  intention." 
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This  same  rule  is  recognized  and  commented  upon  with  approval  in 
Kirchner  v.  N.  H.  S.  M.  Co.,  135  N.  Y.  182,  31  N.  E.  1104,  and  the 
reason  the  Release  in  that  case  was  held  binding  was  that  it  was  general 
in  its  terms  and  contained  no  exception.  In  Slayton  v.  Hemken,  suprri, 
the  release  was  general  in  its  terms,  and  concluded  with  the  words, 
"and  particularly  from  all  claims  and  .demands"  arising  out  of  a  part- 
nership relation  of  the  parties. 

The  release  in  the  present  case  is  general  in  terms,  •and  releases  the 
defendants  from  all  claims  and  demands  "in  connection  with  or  aris- 
ing out  of  the  negotiations  of  any  and  all  contracts  and  concessions  for 
the  construction  of  a  railway  in  the  empire  of  China.'*  The  language 
of  the  release  is  specific  that  it  shall  operate  only  as  an  absolute  release 
of  all  claims  and  demands  of  the  plaintiff  concerning  a  particular  thing. 
The  release  is  not  so  broad  as  it  would  have  been  had  it  released  the 
defendants  from  all  claims  and  demands,  and  "particularly"  concerning 
a  special  matter.  The  fair  and  only  proper  reading  of  its  language  is 
that  plaintiff  releases  the  defendants  from  all  claims  and  demands  of 
whatever  nature  he  may  have  concerning  the  particular  thing  specified, 
which  is  the  obtaining  of  railway  concessions  in  China.  If  the  plain- 
tiff had  performed  any  other  services  for  the  defendants,  the  release 
would  not  have  covered  them.  If  he  had  held  a  mortgage  against  the 
defendants,  it  would  be  absurd  to  say  that  the  general  release  covered 
the  mortgage,  or,  if  he  held  a  note,  that  the  note  was  discharged  because 
of  the  release.  The  release  is  general  only  with  respect  to  the  particu- 
lar thing  which  it  enumerates,  to  wit,  the  obtaining  of  railway  conces- 
sions in  China.  The  only  matter  left  for  consideration,  therefore,  ts 
whether  the  obtaining  of  the  concession  to  mine  coal  can  be  said  to  be 
fairly  embraced  and  included  in  the  concession  to  build  a  railway.  I 
think  it  cannot.  It  is  true  that  the  concession  to  build  a  railway  would 
have  been  useless  if  the  defendants  had  not  found  and  obtained  the 
right  to  mine  coal.  Motive  power  was  necessary.  So  were  rails  and 
ties  and  locomotives  and  cars.  If  the  plaintiff  at  the  request  of  the  de- 
fendants had  purchased  a  tract  of  timber  or  a  quantity  of  rails,  al- 
though they  would  have  been  connected  with  the  railway,  they  could 
not  be  said  to  have  been  a  part  of  the  railway  concession,  nor  would 
his  claim  for  services  therefor  have  been  destroyed  by  the  release. 

It  was  proper  to  prove  the  circumstances  under  which  the  release 
was  executed,  and  they  show  conclusively  to  my  mind  that  it  was  not 
intended  that  the  release  should  embrace  the  obtaining  of  the  coal  con- 
cession. The  plaintiff  refused  to  sign  the  release  as  drawn  by  the  de- 
fendants* attorneys,  and  the  letter  from  his  attorney  states  that  the 
plaintiff  understood  that  the  release  was  to  cover  only  his  services  for 
negotiating  the  railway  concession.  It  was  at  the  plaintiff's  suggestion 
and  insistence  that  the  words,  "in  connection  with  the  negotiation  of 
any  and  all  contracts  and  concessions  for  the  construction  of  a  rail- 
way," were  added  to  the  release.  The  plaintiff's  entire  conduct  shows 
that  he  at  least  understood  that  he  was  not  releasing  his  claim  for  serv- 
ices in  obtaining  the  coal  concession.  If  the  defendants  supposed  he 
was  and  paid  him  the  $15,000  on  that  supposition,  it  is  for  them  to  have 
the  release  reformed  so  as  to  embrace  all  the  claims  and  demands  of 
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whatever  nature  the  plaintiff  had  against  them.  If  the  release  did  not 
embrace  the  coal  concession,  then  it  did  no  harm  to  submit  the  question 
as  to  whether  it  did  embrace  it  or  not  to  the  jury.  If  the  extrinsic  evi- 
dence raised  any  question  concerning  it,  then  it  was  entirely  proper  that 
that  question  should  be  submitted  to  the  jury. 

The  plaintiff  has  obtained  a  judgment  large  in  amount,  it  is  true,  but 
I  think  there  were  no  errors  upon  the  trial  calling  for  a  reversal,  and 
I  therefore  vote  for  an  affirmance. 


GIORDANO  V.  NIZZARI. 

(Supreme  Court,  Appellate  Term.     March  17,  1909.) 

1.  Sales  (§  201*)— When  Title  Passes. 

On  the  sale  and  deliyery  of  a  horse,  either  with  or  without  warranty, 
the  title  at  once  passes  to  the  purchaser. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent.  Dig.  §§  529,  680;  Dec.  Dig. 
§  201.*] 

2.  Sales  (§  120*)— Bbeaoh  of  Warranty— Remedy  of  Buyer— Rescission. 

Where  there  is  an  express  warranty  in  the  sale  of  a  horse,  which  is  un- 
true, the  warranty  is  broken  at  once,  and  the  vendor  becomes  liable  in 
damages;  but  the  purchaser  cannot  for  that  reason  refuse  to  accept  the 
horse  or  return  it. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  I  294;  Dec.  Dig.  § 
120.*J 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Pietro  Giordano  against  Pietro  Nizzari.  From  a  judg- 
ment for  defendant  on  a  counterclaim,  plaintiff  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON,  JJ. 

Guido  J.  Giudici,  for  appellant. 
Achille  J.  Oishei,  for  respondent. 

MacLEAN,  J.  In  his  verified  complaint  the  plaintiff  declared  that 
on  or  about  April  6,  1908,  he  sold  and  delivered  a  horse  and  wagon  to 
the  defendant  at  the  agreed  price  of  $215 ;  that  no  part  thereof  has 
been  paid,  except  the  sum  of  $150;  and  that  there  is  now  due  and 
owing  the  sum  of  $65.  Among  other  defenses  in  his  verified  answer 
the  defendant  counterclaimed  to  recover  the  aforesaid  sum  paid  by 
him,  and  likewise  the  cost  of  the  keep  of  the  horse,  basing  his  claim 
upon  an  express  warranty  at  the  time  of  the  sale,  its  breach,  and  his 
offer  therefor  to  return. 

The  trial  justice  erroneously  rendered  judgment  in  favor  of  the  de- 
fendant for  the  sum  of  $150  and  $15  costs,  because  it  is  undisputed 
that  the  property  in  question  was  sold  and  delivered  to,  and  taken 
away  and  kept  by,  the  defendant,  who  from  eight  to  ten  days  there- 
after offered  to  return  the  property,  claiming  that  the  same  was  not 
as  represented.    Title  had  passed,  and  the  defendant  was  not  acting 

•For  oUier  cases  ses  same  topic  ft  8  mumbeb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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within  his  right;  for,  be  the  law  otherwhere  otherwise,  in  this  state, 
^*i£  the  sale  is  of  existing  and  specific  goods,  with  or  without  warranty 
of  quality,  the  title  at  once  passes  to  the  purchaser,  and,  where  there 
is  an  express  warranty,  it  is,  if  untrue,  at  once  broken,  and  the  vendor 
becomes  liable  in  damages,  but  the  purchaser  cannot  for  that  reason 
•either  refuse  to  accept  the  goods  or  return  them."  Brigg  v.  Hilton, 
99  N.  Y.  617,  629,  3  N.  E.  61,  52  Am.  Rep.  63,  and  cited  as  the  rule 
in  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.  260,  269,  23  N.  E. 
372,  16  Am.  St.  Rep.  753. 

If  it  be  contended  that  the  transaction  between  these  parties  was 
x/  what  is  denominated  a  "sale  or  return" — ^that  is,  a  bargain  and  sale 
upon  a  condition  subsequent,  title  passing,  subject  to  the  right  to  re- 
scind and  return  (Hunt  v.  Wyman,  100  Mass.  198,  200)— and  that 
there  was  evidence  herein  wherefrom  the  trial  justice  might  find  that 
such  was  the  transaction  in  question,  his  finding  would  still  be  im- 
proper, because  such  a  transaction  was  not  alleged  as  claim,  nor  was 
motion  made  to  conform  the  pleadings  to  the  proof.  It  follows  that 
the  judgment  should  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 

DAYTON,  J.  (dissenting).  Plaintiff  sold  a  horse  and  wagon  to 
•defendant  for  $215,  receiving  on  account  $150  and  a  memorandum  for 
$65,  payable  "at  the  end  of  May,  1908,"  for  which  sum  this  action  was 
"brought  June  10,  1908.  The  defense  was  breach  of  warranty,  offer 
to  return,  and  counterclaim  for  the  $160  paid,  as  well  as  $60  board 
•of  the  horse  after  offer  to  return.  Though  the  evidence  was  conflict- 
ing, it  cannot  be  said  that  the  findings  of  the  trial  judge  on  the  facts 
are  against  the  weight  of  evidence.  As  plaintiff  refused  to  accept  the 
return  of  the  horse  and  wagon,  the  judgment  in  defendant's  favor 
should  be  modified  by  providing  that  upon  the  payment  of  the  judg- 
ment, with  the  costs  of  this  appeal,  plaintiff  should  be  entitled  to  re- 
ceive the  horse  and  wagon  at  defendant's  place  of  business. 

As  so  modified,  the  judgment  should  be  affirmed,  with  costs  as  afore- 
said. , 


McCRBA  V.  MeCLENAHAN  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    March  19,  1909.) 

XJOBPOBATIONS  (§  223*)—OFFICEBS—TOBTS— INDIVIDUAL  LlABIUTr. 

Where  goods  are  left  In  the  possession  of  a  corporation,  and  through  the 
personal  action  of  the  president  thereof  the  goods  are  converted,  the  presi- 
dent is  liable  individually,  though  he  was  also  acting  on  behalf  of  the  cor* 
poratlon. 

[Ed.  Note. — ^For  other  eases,  see  Corporations,  Dec.  Dig.  S  223.^] 

Appeal  from  Special  Term,  Westchester  County. 

*^For  other  cases  see  same  topic  ft  8  nttmbsb  in  Dec  ft  Am.  Digs.  1907  to  dat^  ft  Rep'r  Indezet 
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Action  by  William  G.  McCrea  against  James  McClenahan  and  the 
David  Stevenson  Brewing  Company  for  conversion.  From  a  judg- 
ment dismissing  the  complaint  as  to  McClenahan,  plaintiff  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  JENKS,  and  MILLER,  JJ. 

Harlan  F.  Stone,  for  appellant. 

J.  Rider  Cady,  for  respondent  McClenahan. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages  for 
the  conversion  of  certain  goods,  concededly  belonging  to  the  plaintiflf 
and  left  by  him  in  the  possession  of  the  defendant  David  Stevenson 
Brewing  Company,  of  which  the  defendant  McClenahan  was  president 
at  the  time  of  the  alleged  conversion,  and  by  whose  personal  action  the 
conversion  was  consummated.  Upon  the  trial  the  learned  justice  pre- 
siding dismissed  the  complaint  as  to  the  defendant  McClenahan,  and, 
upon  the  jury  finding  a  verdict  of  $2,500,  the  same  was  set  aside  as 
being  excessive.  The  plaintiff  appeals  from  the  judgment  dismissing 
the  complaint  as  to  the  defendant  McClenahan. 

We  are  unable  to  discover  any  good  reason  for  dismissing  the  com- 
plaint as  against  McClenahan.  He  was  the  president,  and  apparently 
in  charge  of  the  brewing  company's  business.  It  was  he  who  refused 
to  give  up  possession  of  the  chattels,  concededly  belonging  to  the  plain- 
tiff ;  his  refusal  being  based  upon  an  assumed  right  to  a  lien  upon  the 
same  for  storage.  The  tortious  act  was  his  own  act,  and  tlie  fact 
that  he  was  also  acting  in  behalf  of  the  brewing  company  does  not 
serve  to  relieve  him  from  personal  responsibility.  Rodney  Hunt  Ma- 
chine Co.  V.  Stewart,  67  Hun,  545,  553,  11  N.  Y.  Supp.  448. 

The  judgment  appealed  from  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  event.  All 
concur. 


KRAEMER  V.  WILLIAMS  et  al. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    March  19,  1900.) 

l»  Pleading  (§  68*)~Complaini>— Alleoationb  on  Infobication  and  Belief. 

In  a  complaint  to  set  aside  fraudulent  conveyances,  the  allegation  that 
the  debtor  has  no  property  subject  to  execution  may  be  made  on  infor- 
mation and  belief. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |  140 ;  Dec.  Dig.  S 

ea*i 

2.  Fbaudttlsnt  Convetanoes  (§  264*)  —  Action  to  Set  Abide  —  Complaint  — 
EssAusiiON  OF  Legal  Rehedies. 

In  a  complaint  to  set  aside  flraudulent  conveyances,  the  allegation  on  in- 
formation and  belief  that  the  debtor  has  no  property  subject  to  ezecutloo 
other  than  that  conveyed,  is  not  a  sufficient  substitute  for  an  allegation  of 
the  exhaustion  of  the  creditor's  remedy  at  law  by  Judgment  and  return 
of  execution  unsatisfied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  | 
767;  Dec  Dig.  «  264.*] 


Appeal  from  Special  Term,  Queens  County. 


^or  otli«r  eases  im  lame  topic  ft  S  mumbkb  In  Deo.  A  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  John  P.  Kraenicr  against  Thomas  and  Richard  H.  Wil- 
liams.   From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

Emil  Schneeloch,  for  appellant. 

Harrison  S.  Moore,  for  respondents. 

HIRSCHBERG,  P.  J.  The  action  was  commenced  by  the  plaintiff 
for  the  purpose  of  obtaming  a  judgment  against  the  defendant  Thomas 
Williams  on  open  accounts,  and  for  the  setting  aside  of  conveyances 
made  by  said  defendant  to  the  defendant  Richard  H.  Williams  as 
fraudulent  and  void  as  to  creditors.  No  attachment  was  issued  against 
the  property  of  the  alleged  debtor ;  th'e  complaint  stating  that  he  had 
taken  up  his  abode  in  a  Western  state  since  the  execution  of  the  con- 
veyances, and,  on  information  and  belief,  that  he  was  possessed  of  no 
other  property  than  that  conveyed  subject  to  levy  under  execution. 
The  complaint  was  dismissed  at  Special  Term  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

I  think  the  complaint  was  properly  dismissed.  There  is  no  objec- 
tion to  the  allegation  being  made  upon  information  and  belief  that  the 
debtor  has  no  property  other  than  that  conveyed  which  is  subject  to 
execution.  In  most,  if  not  in  all,  instances  such  an  allegation  could 
be  made  only  in  that  way,  if  made  under  oath.  But  the  opinion  of  a 
creditor  that  an  execution  or  an  attachment  would  be  unavailing  does 
not  dispense  with  the  necessity  of  exhausting  legal  remedies  before 
seeking  relief  in  equity.  The  rule  is  general  and  quite  inflexible.  In 
Adee  v.  Bigler,  81  N.  Y.  349,  it  was  held  that,  to  entitle  a  creditor  to 
the  aid  of  a  court  of  equity  in  reaching  assets,  there  must  be  a  judg- 
ment and  execution  issued  thereon,  and  a  return  thereof  unsatisfied. 
It  was  further  held  that  the  fact  that  the  debtor  is  an  insolvent  cor- 
poration and  has  conveyed  its  property  in  contravention  of  the  statute 
does  not  authorize  a  resort  to  equity  until  the  remedy  at  law  has  been 
exhausted.  See,  also,  Estes  v.  Wilcox,  67  N.  Y.  264,  and  Cornell  v. 
Savage,  49  App.  Div.  429,  63  N.  Y.  Supp.  540.  In  Spelman  et  al.  v. 
Freedman  et  al.,  130  N.  Y.  421,  425,  29  N.  E.  766,  766,  the  court  said: 

''In  support  of  their  demnrrer,  the  defendants  contend  that,  as  the  plain- 
tiffs are  not  judgment  creditors  of  the  assignor,  they  have  no  standing  to 
maintain  an  action  of  this  character.  If  this  were  an  ordinary  creditors'  suit, 
brought  to  set  aside  the  assignment  as  a  fraudulent  obstnictlon  to  the  rights 
of  the  plaintiffs,  It  would  be  necessary  for  them  to  allege  that  they  had  ex- 
hausted their  remedy  at  law.  It  is  well  settled  that  a  simple  contract  creditor 
cannot  attack  as  fraudulent  the  transfer  by  his  debtor  of  property  applicable 
to  the  payment  of  the  debt  until  after  the  recovery  of  Judgment,  the  issue  and 
levy  of  an  execution,  or  its  return  unsatisfied.  Dunlevy  v.  Tallmadge,  32  N. 
Y.  457;  Adee  v.  Bigler,  81  N.  Y.  349;  Adsit  v.  Butler,  87  N.  Y.  585;  Walt  on 
Fraudulent  CJonveyances  and  Creditors*  Bills,  106 ;  CJode  Civ.  Proc.  t  1871 ;  2 
Rev.  St.  (ist  Ed.)  p.  173,  pt.  3,  c.  1,  tit  2,  §  38." 

In  Adsit  V.  Butler,  supra,  it  was  held  that,  even  in  an  action  by  a 
judgment  creditor  to  set  a  conveyance  of  real  estate  aside  on  the 
ground  of  fraud,  the  return  of  an  execution  unsatisfied  is  essential 
to  give  the  court  jurisdiction,  or  the  action  must  be  brought  in  aid  of 
an  execution  then  outstanding.    The  court  also  held  an  that  case  that 
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allegations  that  the  debtor  is  dead  and  that  he  was 'wholly  insolvent 
from  the  time  of  the  rendition  of  the  judgment  are  not  sufficient  to 
excuse  a  failure  to  exhaust  the  legal  remedies  first. 

The  case  of  Patchen  v.  Rofkar,  12  App.  Div.  475,  42  N.  Y.  Supp. 
35,  and  62  App.  Div.  367,  65  N.  Y.  Supp.  122,  is  not  in  point,  as  in  that 
case  the  assignment  sought  to  be  set  aside  was  a  general  assignment 
for  the  benefit  of  creditors,  covering  all  the  debtor's  property,  and  it 
has  no  relation  to  an  assignment  of  specific  property  where,  in  spite 
of  the  opinion  of  the  creditor,  there  may  be  other  property  subject 
to  the  payment  of  the  claim.  In  the  case  of  National  Tradesmen's 
Bank  v.  Wetmore,  124  N.  Y.  241,  26  N.  E.  648,  the  action  brought 
by  the  plaintiff  was  abated  by  order  of  the  court,  and  it  was  held  that 
the  rule  now  invoked  does  not  extend  so  far  as  to  deny  to  a  creditor 
the  interposition  of  the  equity  powers  of  the  court,  where  the  situation 
is  such  as  to  render  it  impossible  for  him  to  take  the  preliminary  steps. 

In 'the  case  at  bar,  it  was  suggested  by  the  learned  justice  at  Special 
Term  that  it  might  have  been  sufficient  if  the  plaintiff  had  issued  an 
attachment  with  the  service  of  process,  and  exhausted  that  remedy 
before  obtaining  the  equitable  relief  sought;  but,  whether  that  be  so 
or  not,  it  seems  quite  clear  under  the  authorities  that  such  legal  rem- 
edy as  is  available  should  be  first  invoked. 

The  judgment  should  be  affirmed,  with  costs.    All  concun 


MADDEN  v.  BULLOCK. 

(Supreme  Court,  Appellate  Term.    March  17,  1900.) 

Landlobd  and  Tenant  (§  172*>— Aotion  fob  Rent-Constructive  Evioption 
AS  Defense. 

In  an  action  for  rent  of  an  apartment  vacated  by  lessee,  it  appeared  that 
the  premises  were  in  an  almost  intolerable  condition  from  stenches  of 
dead  and  decaying  rats  which  lessor  undertook  unsuccessfully  to  remove, 
and  made  matters  worse  by  tearing  np  and  not  replacing  flooring,  and 
by  using  chloride  of  lime,  so  that  lessee  was  powerless  to  abate  this  perU 
to  health.  Held,  that  this  warranted  a  defense  of  constructive  eviction 
in  an  action  for  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
695-708;    Dec.  Dig.  §  172.  •] 

MacLean,  J.,  dissenting. 

'  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  James  Madden  against  William  Bullock.  From  a  judg- 
ment for  defendaiit,  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
:  TON,  JJ. 

I      Wesselman  &  Kraus,  for  appellant. 

Oiarles  Maitland  Beattie,  for  respondent. 

•For  other  ctaes  lee  same  topic  ft  8  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  dat«,  ft  Rop'r  Indezei 
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PER  CURIAM.  The  action  is  for  rent  of  an  apartment  The  de- 
fense is  a  constructive  eviction.  The  court  found  for  defendant 
Plaintiff  appeals. 
'  The  evidence  shows  an  almost  intolerable  condition,  arising  from 
loathsome  stenches  of  dead  and  decaying  rats,  which  plaintiff  under- 
took unsuccessfully  to  remove,  and  made  matters  worse  by  tearing 
up  and  not  replacing  flooring,  and  by  using  chloride  of  lime.  The 
defendant  was  powerless  to  abate  this  peril  to  health.  Such  a  condi- 
tion cannot  be  called  an  inconvenience,  nor  was  its  source  discoverable 
by  ordinary  inspection. 

The  judgment  should  be  affirmed,  with  costs. 

MacLEAN,  J.  (dissenting).  Without  pronouncing  antiquated  the 
decisions  of  our  highest  court  that,  where  the  landlord  is  not  charge- 
able with  any  negligence  in  reference  thereto,  noisome  conditions  aris- 
ing after  rights  have  become  vested,  even  the  breaking  out  of  an  in- 
fectious disease,  will  not  relieve  the  tenant  from  his  undertaking  to 
pay  rent,  the  defendant  herein  cannot  be  rid  of  his  obligation  through 
the  finding,  at  his  instance,  by  the  janitor,  of  a  putrescent  rat  under  his 
chamber  floor  in  the  very  spot  he  expected  it  was,  the  place  he  marked. 
Apartments  for  habitation  are  rented  for  the  normal,  not  as  if  anti- 
septic for  operating  rooms,  and  may  not  be  abandoned  because,  as 
herein  testified,  objectionable  to  the  physician  of  a  patient  tubercular 
in  character,  and  who,  regarding  every  little  element  in  her  welfare 
of  importance,  and  considering  anything  that  interfered  with  her  gen- 
erally of  some  importance,  thought  it  well  she  should  go  away,  or  be- 
cause disagreeable  to  her  mother-in-law,  rather  alarmed  on  account  of 
her  daughter  not  being  very.  well. 

Legislate  this  bench  may  for  this  particular  case,  but  it  may  not 
restrict  its  novel  legislation  to  advantaging  this  particular  tenant  His 
hap  may  become  a  convenient  precedent  throughout  the  wide  munici- 
pality for  tenants  who  would  have  themselves  evicted  by  incidents 
easy  for  them  to  bring  about  and  impossible  for  landlords  to  f oref end. 


MBHRLB  V.  AMERICAN  BBIDGB  CX>.  OP  NEW  TORK. 
(Supreme  Court,  Appellate  Term.    March  16^  1909.) 

L  CONTBACTS   (S  800*) — ^MOVEllENT   OF  FUBNITUBB— DKLAYB— lilABILITT. 

Where  it  was  contemplated,  under  a  contract  to  move  office  fumltnro 
from  one  building  to  another,  that  the  contractor  would  have  the  use  ot 
the  elevator  service  In  the  building  from  which  the  furniture  was  to  be 
moved,  she  was  not  bound  to  pay  for  such  service,  and  a  delay  caused  by 
a  dispute  as  to  who  should  pay  the  elevator  operators  for  their  overtime 
serrlce  cannot  be  attributed  to  her. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  S  300.^] 
2.  Work  anh  Labor  (S  14*) — Quantum  Meruit— Right  to  Recover  Thereon. 

Under  a  contract  to  move  furniture  and  safes,  the  owner  could  not  re- 
scind as  to  the  furniture  after  part  of  the  work  had  been  done,  under  a 
claim  of  a  breach  by  the  contractor,  and  allow  performance  as  to  the 


*For  other  casei  lee  same  topic  A  8  nttmbbs  in  Dec.  A  Am.  Diss.  1907  to  dato,  A  Rep'r  Indexes 
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safes,  BO  as  to  defeat  the  contractor's  right  to  recover  on  a  qnantiim 
meruit 

[Ed.  Note.— For  other  cases^  see  Work  and  Labor,  Cent  Dig.  i  31 ;  Dec. 
Dig.  1 14.*] 

Glegerlch,  J.,  dissenting. 

Ai^eal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Julia  Mehrle  against  the  American  Bridge  Company  of 
New  York.  From  a  judgment  for  plaintiff,  and  from  an  order  refus- 
ing to  vacate  the  judgment,  defendant  appeals.    Af&rmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GIEGERICH  and 
SEABURY,  JJ. 

Stetson,  Jennings  &  Russell  (Raynol  C.  Boiling,  of  counsel),  for 
appellant. 

James  E.  Duross,  for  respondent. 

SEABURY,  J.  In  this  action  the  plaintiff  seeks  to  recover  $500, 
alleged  to  be  the  reasonable  value  of  services  performed  by  the  plain- 
tiflF  on  behalf  of  the  defendant  in  moving  furniture  and  office  equip- 
ment from  the  defendant's  place  of  business.  These  services  were  per- 
formed under  a  contract  which  is  expressed  in  five  letters  exchanged 
between  the  parties.  Under  this  contract  the  plaintiff  agreed  to  per- 
form the  work  "any  time,  day  or  night,  at  your  [defendant's]  con- 
venience during  the  month  of  April,"  1908.  The  defendant  contends 
that  it  subsequently  designated  April  15th  as  the  date  upon  which  the 
moving  should  be  completed.  It  was  the  contention  of  the  plaintiff, 
however,  that  the  defendant  fixed  April  16th  as  the  time  within  which 
the  plaintiff  was  required  to  complete  the  work.  The  judgment  of  the 
court  below  in  favor  of  the  plaintiff  has  resolved  this  question  of  fact 
in  favor  of  the  plaintiff. 

The  evidence  shows  that  the  plaintiff  moved  95  van  loads  of  furni- 
ture and  nine  safes  and  two  machines,  and  that  all  of  this  work  was 
done  by  April  15th.  The  plaintiff,  on  April  15th,  was  engaged  in  the 
work  from  9  o'clock  in  the  morning  until  12  o'clock  that  night.  On 
the  evening  of  April  15th  the  plaintiff  was  seriously  embarrassed  in 
the  performance  of  this  work  by  reason  of  the  fact  that  the  men  who 
had  been  operating  the  elevators  in  the  building  in  which  the  furniture 
was  located  ceased  their  work  for  over  1  hour  and  30  minutes.  This 
cessation  of  work  was  caused  by  a  dispute  as  to  who  should  pay  the 
men  operating  the  elevators  for  overtime.  The  plaintiff  was  not  re- 
quired to  assume  this  obligation,  and  it  is  clear  that,  when  the  contract 
was  made,  it  was  contemplated  by  the  parties  that  the  plaintiff  should 
have  the  use  of  the  elevator  service  while  engaged  in  removing  the 
furniture  from  the  building.  This  delay,  which  materially  affected 
the  plaintiff  in  the  performance  of  the  work,  cannot  be  attributed  to 
the  plaintiff.  On  the  morning  of  April  16th  the  plaintiff  reported  at  the 
building  and  was  ready  to  proceed  with  the  work.  The  defendant  re- 
fused to  permit  the  plaintiff  to  perform,  and  gave  the  contract  to  re- 
move the  balance  of  the  furniture  to  a  third  party.    At  this  time  all  of 

*For  •ih«r  cmm  m«  Mine  topic  A  8  nttmbbb  In  Deo.  A  Am.  Dlsi.  1907  to  dato,  ft  Rep'r  Indexei 
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the  furniture  had  been  removed  except  15  van  loads,  and  the  evidence 
shows  that  the  work  could  have  been  completed  on  April  16th  if  the 
defendant  had  permitted  the  plaintiff  to  complete  the  contract. 

It  is  significant  that,  although  the  defendant  refused  to  allow  the 
plaintiff  to  remove  the  balance  of  the  furniture  on  April  16th,  yet  it 
did  allow  a  subcontractor  of  the  plaintiff  to  remove  two  safes  on  the 
afternoon  of  that  day.  In  other  words,  the  defendant,  claiming  that 
the  plaintiff  had  been  guilty  of  a  breach  of  the  contract,  elected  to  re- 
scind it  as  to  the  furniture  and  to  allow  performance  as  to  the  re- 
moval of  the  safes.  This  position  is  inconsistent  and  untenable.  The 
defendant  could  not  rescind  the  contract,  and  accept  the  benefits  which 
accrued  from  work  subsequently  performed  under  it,  and  then  defeat 
the  plaintiff's  right  to  recover  upon  a  quantum  meruit.  The  evidence 
abundantly  establishes  that  the  work  performed  by  the  plaintiff  was 
fairly  and  reasonably  worth  the  sum  for  which  the  court  below  gave 
judgment  for  the  plaintiff. 

The  judgment  is  affirmed,  with  costs* 

GILDERSLEEVE,  P.  J.,  concurs. 

GIEGERICH,  J.  (dissenting).  The  action  is  upon  a  contract  for 
the  removal  of  office  furniture  and  effects  of  the  defendant  from  the 
building  known  as  No.  4:Z  Broadway  to  the  Hudson  Terminal  Build- 
ing, No.  30  Church  street,  in  the  borough  of  Manhattan,  New  York 
City.  The  contract  covering  the  work  consists  of  five  letters  exchanged 
between  the  plaintiff,  who  does  business  under  the  name  of  "Downing^s 
Storage  Warehouse  Company,"  and  the  defendant,  copies  of  which 
are  annexed  to  the  defendant's  answer.  In  the  letter  of  the  plaintiff 
to  the  defendant,  dated  January  22,  1908,  there  is  a  proposal  to  "do 
the  job  complete,  safes  included,  for  the  sum  of  $500,  and  guarantee 
satisfaction."  The  defendant's  sales  agent,  one  Louis  E.  Vielhaber, 
replying  to  said  letter,  in  his  letter  of  February  19th  accepted  the 
proposal  upon  the  terms  therein  specified,  among  which  is  one  that  the 
plaintiflf  is  "to  furnish  a  force  of  trained  men  to  fulfill  this  agreement." 
The  plaintiff's  manager,  one  John  J.  Downing,  by  letter  dated  the  fol- 
lowing day  agrees  to  do  the  work  upon  the  terms  specified  in  the  de- 
fendant's letter  of  the  previous  day.  On  February  21st  the  defend- 
ant's sales  agent  wrote: 

"In  our  communication  of  February  19th  we  neglected  to  state  this  removal 
was  to  be  done  day  or  night,  at  our  convenience,  during  the  month  of  April.*' 

And  the  plaintiff's  manager,  by  letter  of  February  24th,  wrote  in 
reply  as  follows: 

"Referring  to  your  communication  of  February  2l8t  regarding  the  removal 
of  office  furniture,  etc.,  for  the  American  Bridge  Company  of  New  Torfc,  42 
Broadway,  hereby  agree  to  do  same  any  time  day  or  night,  at  your  conveni- 
ence, during  the  month  of  April,  as  per  your  proposal." 

The  answer,  after  admitting  the  incorporation  of  the  defendant  and 
the  nonpayment  of  the  sum  sought  to  be  recovered,  denies  the  remaining 
allegations  of  the  complaint.     The  defendant  also  pleaded  a  breach 
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of  the  contract  and  set  up  a  counterclaim  for  additional  expenses  in- 
curred by  reason  of  plaintiff's  alleged  default. 

It  appears  from  the  evidence  that  the  plaintiff  removed  from  No.  42 
Broadway  the  following  numbers  of  loads  of  furniture  on  the  dates 
specified,  viz.:  March  16th,  one  load;  March  25th,  two  loads,  and 
on  April  11th,  nine  loads.  The  plaintiff's  said  manager  testified  that 
prior  to  the  removal  of  the  nine  iQads,  and  about  April  6th,  he  had  a 
conversation  with  the  defendant's  sales  agent,  in  the  course  of  which 
the  latter  told  him  to  "move  us  by  the  16th  or  16th,"  and  that  he  re- 
plied, "All  right,  we  could  do  it  on  the  16th  or  16th."  The  defend- 
ant's sales  &gent  testified  that  a  few  days  prior  to  April  16th  he  told 
the  plaintiff's  manager  that  he  wanted  the  engineering  department 
positively  moved  on  the  16th  of  April,  and  he  f urSier  testified  on  cross- 
examination  as  follows : 

''Q.  Tea;  and  the  16th?  A.  No;  the  16th.  There  was  no  16th  to  It  Q. 
WeU,  the  rest  of  the  things  you  wanted  moved  on  the  16th?  A.  Oh!  no;  not 
the  rest  of  the  things.  The  point  there  was  the  engineering  department  par- 
ticularly, because  we  had  laid  this  department  off  for  a  whole  day — ^very  ex- 
pensive men." 

It  further  appears  from  the  evidence  that  such  engineering  depart- 
ment was  the  largest  of  the  defendant's  departments,  employing  nearly 
100  engineers,  draftsmen,  and  others.  The  defendant's  sales  agent 
further  gave  testimony  to  the  effect  that  the  plaintiff's  manager  told 
him  that  he  would  positively  remove  the  engineering  department  on 
April  16th,  and  that  "on  that  basis  we  [the  defendant]  closed  down 
thai  department"  This  testimony  was  not  denied  by  the  plaintiff's 
manager. 

The  main  part  of  the  moving  began  on  April  14th — a  day  ahead  of 
time,  according  to  the  plaintiff's  manager's  testimony.  On  the  day 
last  mentioned  the  plaintiff's  men  worked  from  about  9  o'clock  in  the 
morning  until  about  1  o'clock  of  the  following  morning,  the  16th.  The 
plaintiff's  men  worked  at  42  Broadway  on  said  April  16th,  but  the 
hour  at  which  they  quit  is  in  dispute.  According  to  the  testimony 
given  for  the  defendant,  they  left  about  half  past  9  o'clock  in  the  even- 
ing; but,  on  the  other  hand,  there  was  evidence  adduced  for  the  plain- 
tiff that  they  did  not  leave  until  midnight.  It  is  undisputed,  however, 
that  the  plaintiff  refused  to  keep  a  force  of  men  at  work  throughout 
the  night.    The  plaintiff's  manager  on  cross-examination  testified : 

"Q.  Now,  wUl  you  tell  us  Just  why  you  stopped  work  on  the  night  of  the 
15th  of  April?  A.  Well,  we  worked  from  9  o'clock  in  the  morning  until  12 
o'clock  at  night  Tou  didn't  want  us  to  work  aU  day  and  aU  night,  did  you? 
We  worked  the  night  previous — ^all  day  untU  1  or  2  o'clock  In  the  morning, 
on  the  14th.  Q.  You  realize  that  the  contract  calls  for  work  ^y  or  night, 
at  the  convenience  of  the  American  Bridge  Gompany  of  New  York?  Do  you 
realize  that?  A.  During  the  month  of  April.  Q.  Day  or  night  during  the 
month  of  April?  A.  Yes,  sir.  Q.  This  was  the  morning  of  April  14th  and 
15th?  A.  The  contracts  were  in  the  month  of  April.  Q.  And  you  were  to 
do  the  work  day  and  night,  at  the  convenience  of  the  American  Bridge  Ck>m« 
pany? 

''The  Court:    The  contract  speaks  for  itself. 

"Witness:  Day  and  night — ^that  is  right;  but  we  can't  work  continuous, 
iil  day  and  all  night    *    ^    ^    Q.  You  just  stopped  that  night;    Just  an 
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ordinary  stop.    It  was  too  late  to  go  on?    ▲.  No»  we  stayed  working  up 
to  12  o'clock.    Q.  Then  yon  stopped?    A.  Certainly;   we  had  to  go  home." 

Mr.  Anthony  J.  Henrich,  Jr.,  the  secretary  to  the  defendant's  sales 
agent,  testified  that  on  the  night  of  April  15th  he  was  informed  that 
the  plaintiff's  men  had  quit  work  by  the  direction  of  Mr.  Downing, 
the  plaintiff's  manager,  and  that  he  thereupon  went  in  search  of  him 
and  found  him  in  the  Church  Street  building  about  20  minutes  before 
10  o'clock,  and  asked : 

'Tniat  was  the  reason  for  stopping?  He  says,  'I  and  Mr.  Vlelhaber  w«re 
playing  him  for  a  sucker.'  So  I  said.  Then  you  don't  want  to  go  on?'  He 
said,  'No.'  So  I  said,  'Don't  bother  coming  In  the  morning,  if  you  refuse 
to  continue  to-night'    He  said,  'All  right,'  and  started  swearing  at  me." 

The  witness  gave  further  testimony  to  the  effect  that  he  then  went 
to  East  Orange  and  got  Mr.  Vielhaber  out  of  bed,  and  that  upon  his 
return,  at  about  a  quarter  to  12  o'clock,  he  did  not  find  any  of  plaintiff's 
men  at  either  42  Broadway  or  30  Church  street  There  was  evidence 
adduced  on  the  part  of  the  defendant  that  on  the  night  in  question  one 
of  the  plaintiff's  movers  was  somewhat  under  the  influence  of  liquor, 
that  other  workmen  were  sitting  around  and  had  to  be  urged  to  do 
any  work,  and  that  as  a  result  of  their  inactivity  furniture  was  not 
moved  as  expeditiously  as  it  should  have  been,  and  that  complaint  of 
the  manner  in  which  the  work  was  carried  on  was  made  to  the  plain- 
tiff's representatives,  but  Mr.  Downing  denied  that  any  such  complaint 
was  ever  made  to  him. 

Testimony  was  also  given  to  the  effect  that  when  the  plaintiff 
quit  work  on  April  15th  only  a  portion  of  the  furniture  was  moved, 
and  that  none  of  the  plaintiff's  men  reappeared  until  the  following 
day,  April  16th.  There  is  a  conflict  of  testimony  as  to  the  hour  at 
which  they  reappeared  and  what  took  place  when  they  did.  The  plain- 
tiff's witness  testified  that  some  of  them  came  back  at  about  half  past 
9  o'clock  in  the  forenoon,  and  were  told  that  their  services  were  no 
longer  required.  The  defendant's  witnesses,  on  the  other  hand,  swore 
that  plaintiff's  movers  did  not  put  in  an  appearance  imtil  about  2  or 
half  past  2  o'clock  in  the*  afternoon,  and  tiiat  they  were  told  by  Mr. 
Vielhaber  that  the  defendant's  entire  engineering  force  was  crippled, 
owing  to  the  refusal  to  proceed  with  the  work  the  night  before,  and 
that  he  had  to  give  the  contract  to  some  reliable  concern.  Mr.  Viel- 
haber also  testified  that  he  "tried  to  get  Mr.  Downing  on  the  phone, 
and  chased  him  all  over,  and  couldn  t  get  him,"  and  that  finally  he 
was  compelled  to  get  the  moving  completed  by  another  mover,  and 
that  at  half  past  6  o'clock  of  the  morning  of  the  16th  of  April  he  en- 
tered into  an  arrangement  therefor. 

The  trial  justice  gave  judgment  for  the  plaintiff,  and  the  defendant . 
has  appealed  to  this  court.  Such  ruling  is  evidently  based  upon  the 
theory  that  the  plaintiff  was  not  required  to  work  continuously  upon 
the  job  by  day  and  night;  in  other  words,  that  if  the  plaintiff  moved 
furniture  during  the  day  he  could  not  be  called  upon  to  do  night  work, 
or  vice  versa.  This,  however,  is  not  the  true  interpretation  of  the 
contract,  which  did  not  call  for  the^  service  of  any  particular  individual, 
but  only  required  the  plaintiff  to  furnish  enough  trained  men  to  fulfill 
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the  agreement.  The  plaintiff's  manager  testified  that  he  hired  15  extra 
men  for  the  job,  and  it  is  apparent  from  a  reading  of  the  record  that 
he  could  have  obtained  more,  if  needed,  to  finish  it  on  April  15th  as  he 
agreed  to  do.  It  was  possible  for  the  plaintiff  to  have  obtained  two 
shifts  of  men,  by  which  method  the  defendant's  counsel  claims  work 
is  done  constantly  in  the  city  of  New  York,  and  the  plaintiff  should 
have  resorted  to  such  means,  if  necessary  to  the  performance  of  her 
contract. 

As  already  shown,  it  was  highly  important  to  the  defendant  that 
the  engineering  department  should  be  moved  upon  April  15th,  as  the 
plaintiff  agreed  to  do,  in  order  that  only  one  day  might  be  lost  by  the 
large  number  of  men  who  were  kept  idle  at  the  defendant's  expanse 
during  the  moving  of  that  department.  That  such  removal  could 
have  been  made  within  the  stipulated  time  by  the  use  of  two  shifts 
of  men  clearly  appears  from  the  record ;  and  it  was  plaintiff's  duty 
to  perform  within  such  stipulated  time,  especially  as  she  had  knowledge 
of  the  extraordinary  situation  which  required  the  removal  of  the  en- 
gineering department  on  the  specified  day. 

The  plaintiff's  manager,  while  not  denying  that  he  agreed  to  move 
such  department  on  the  15th,  nevertheless  claims  that  he  was  told  by 
the  defendant's  sales  agent  that  the  whole  of  the  work  must  be  done 
on  the  15th  and  16th  of  April.  But  according  to  his  own  showing  the 
conversation  in  which  such  instruction  was  given  took  place  on  April 
5th,  while  it  appears  from  the  uncontradicted  testimony  of  the  de- 
fendant's sales  agent  that  the  instruction  to  move  the  engineering  de- 
partment on  April  15th  was  given  a  few  days  prior  to  the  date  last 
mentioned.  As  already  shown,  the  removal  was  to  be  done  at  the  de- 
fendant's convenience,  and  hence  the  last  instructions  should  have 
guided  the  plaintiff.  But,  apart  from  all  this,  it  is  apparent  that  the 
plaintiff's  manager  must  be  mistaken  in  his  testimony  that  the  defend- 
ant's sales  agent  told  him  he  must  finish  all  the  work  on  the  15th  and 
16th  of  April,  since  it  appears  from  other  parts  of  his  testimony  that 
the  latter  told  him  that  "he  would  like  to  have  the  president's  office 
moved  on  the  17th." 

The  plaintiff  also  contends  that  she  was  prevented  from  moving  all 
the  furniture  from  the  engineering  department  on  April  15th  by  reason 
of  a  controversy  as  to  who  should  pay  for  the  elevator  service  at  42 
Broadway.  Her  manager  testified  that  he  refused  to  pay  for  the  same, 
and  that  because  of  such  refusal  "he  was  tied  up  for  an  hour  and  a 
half" ;  but  Mr.  Frank  C.  Manley,  a  civil  engineer  employed  in  the  de- 
fendant's engineering  department,  testified  that  he  personally  guaran- 
teed to  give  extra  pay  and  supper  money  to  two  of  the  elevator  men, 
and  that  the  operation  of  two  elevators  was  thereupon  resumed  at 
half  past  7  o'clock  on  the  evening  of  April  15th,  and  that  they  con- 
tinued to  give  service  without  further  interruption  until  the  plaintiff 
finally  quit  work  at  about  half  past  9  o'clock.  There  were  thus  at  the 
plaintiff's  disposal  two  elevators  on  the  night  in  question,  and  if  cre- 
dence be  given  to  the  testimony  of  the  plaintiff's  witness  they  used 
them  until  about  midnight.  Since  the  elevators  were  so  at  the  dis- 
posal of  the  plaintiff,  there  was  nothing,  so  far  as  the  record  discloses. 
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to  prevent  her,  after  such  alleged  delay,  from  moving  the  balance  of 
the  furniture  from  the  Broadway  building  to  the  new  quarters  in 
Church  street  on  the  day  specified. 

By  the  terms  of  the  contract  the  plaintiff  was  required  to  move  said 
engineering  department  on  such  date,  and  she  should  have  done  so, 
even  if  she  had  to  hire  extra  men  and  to  use  her  workmen  in  two  shifts. 
The  plaintiff  ought  to  have  known,  from  her  experience  as  a  furniture 
mover,  that  she  would  require  a  large  force  of  men,  divided  in  so-call- 
ed shifts  of  men,  day  and  night,  in  order  to  completely  move  the  de- 
partment referred  to  in  one  day.  She  knew  perfectly  well  that  among 
"moving  people"  the  job  was  considered  a  "big  one,"  and  her  failure  to 
fully  perform  her  contract  should  not  be  excused  simply  because  she 
undertook  it  for  a  low  figure.  The  plaintiflF,  through  her  manager, 
knew  perfectly  well  what  was  required  of  her  when  she  made  the  con- 
tract in  suit,  and,  as  above  seen,  her  manager  was  told  by  the  defend- 
ant's representatives,  when  he  refused  to  continue  at  work  on  the  night 
of  April  15th,  that  "he  need  not  bother  about  coming  back."  As  he 
persisted  in  leaving,  notwithstanding  the  protests  of  the  defendant's 
representatives,  the  plaintiff  must  abide  by  the  consequences  of  his 
breach. 

I  therefore  conclude  that  there  was  a  material  breach  of  the  contract, 
which,  as  seen,  was  an  entire  one,  and  that  the  plaintiff  was  not  entitled 
to  recover,  as  she  did,  upon  a  quantum  meruit  for  a  portion  of  the 
work  she  did,  although  after  the  breach  she  offered  to  remove  the  re- 
mainder of  the  furniture.  Tinley  v.  Van  Wert,  119  App.  Div.  738,  104 
N.  Y.  Supp.  3;  16  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1087-1089. 

It  is  urged,  however,  by  the  plaintiff,,  that  notwithstanding  the  de- 
fendant's action  in  hiring  another  concern  to  complete  the  moving,  it 
allowed  the  plaintiff's  subcontractors,  B.  Keenan  &  Son,  on  the  after- 
noon of  the  16th  of  April,  to  move  the  two  remaining  safes.  The  tes- 
timony of  the  witness  Bernard  A.  Keenan  is  relied  upon  to  support  this 
claim ;  but  I  do  not  so  construe  it.  It  appears  therefrom  that  the  wit- 
ness Keenan,  a  member  of  said  firm  of  B.  Keenan  &  Son,  subcontrac- 
tors of  the  plaintiff,  went  with  one  O'Keefe,  the  representative  of  Mor- 
gan &  Bro.,  the  new  contractor  engaged  to  move  the  remaining  two 
safes,  and  saw  Vielhaber,  the  agent  of  the  defendant.  The  following 
meager  evidence  of  the  witness  Keenan  is  all  that  is  shown  as  to  what 
took  place  at  this  interview  between  the  three : 

'•O'Keefe  says,  'WeU,  what  are  we  going  to  do?  He  [Vielhaber]  says,  The 
safes  haye  got  to  be  moved.'    So  we  [meaning  the  witness'  firm]  moved  them." 

I  think  the  fair  inference  to  be  drawn  from  this  testimony  is  that 
Vielhaber  assumed,  and  had  a  right  to  assume,  from  the  fact  that  Kee- 
nan came  with  the  representative  of  the  new  contractor,  that  his  em- 
plo3mient  by  the  plaintiff  had  ceased,  and  that  he  was  thereafter  in  the 
employment  of  the  new  contractor,  and  that  the  work  he  did  in  the  aft- 
ernoon was  done  under  the  new  contract,  and  not  under  the  original 
one ;  in  other  words,  that  he  was  acting,  not  for  the  plaintiff,  but  for 
Morgan  &  Bro.,  the  new  contractors. 

Upon  a  new  trial  the  doubt  on  this  point  can  be  cleared  up,  and  if  it 
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in  fact  is  shown  that  Vielhaber  permitted  the  Keenan  people  to  do  the 
work,  knowing  that  they  were  still  in  the  employment  of  the  plaintiff, 
then  the  plaintiff  should  be  allowed  to  recover. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


ERNST  T.  ELBCTRICAIi  AUDIT  &  REBATE  CX>. 
(Supreme  Court,  Appellate  Term.    March  17,  1909.) 

1.  COUBTB  {%  189*) — MUNI€IPAI«  COUBTB— ELECnOR   BETWEEN  CAUSES. 

A  bill  of  particulars,  filed  In  the  Municipal  Court,  setting  forth  one 
cause  of  action  for  breach  of  contract  and  another  for  fraud,  filed  after 
the  Joinder  of  issue  on  an  oral  complaint  and  answers  for  breach  of  con- 
tract, does  not  irequire  plaintiff  to  elect  on  which  cause  he  will  proceed, 
as  the  bill  of  particulars  does  not  enlarge  the  cause  of  action  set  out  In 
the  complaint. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  409;  Dec  Dig.  § 
189.*] 

2.  Contracts  (i  303*) — Breach  of  Contract. 

Defendant  agreed  for  a  specified  fee  to  inspect  plaintiff's  "electric  in- 
stallation for  the  purpose  of  determining  the  correctness  of  charges  for 
a  current,"  and  without  extra  charge  to  audit  bills  for  one  year  from 
date  of  the  contract,  and  ''all  bills  for  past  two  years,  and  guarantee  to 
obtain  rebates  on  all  overcharged  bills  to  date  or  refund  the  fee  paid  un- 
der this  contract"  Held,  that  plaintiff  cannot  claim  a  breach  of  con- 
tract in  failing  to  obtain  rebate  for  overcharges,  without  proof  of  the 
presentation  to  defendant  of  such  bills  to  be  audited. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  1425 ;  Dec.  Dig. 
§  308.*] 

Dayton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Milton  L.  Ernst  against  the  Electrical  Audit  &  Rebate 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 
TON, JJ. 

Olcott,  Gruber,  Bonynge  &  McManus,  for  appellant 
Irving  C.  Fox,  for  respondent 

MacLEAN,  J.  The  plaintiff  orally  complained  for  "breach  of  con- 
tract," and  the  defendant  orally  answered,  "General  denial ;  bill  of  par- 
ticulars." Issue  was  thus  joined  on  the  return  day  of  the  summons, 
June  16, 1908.  Thereafter,  by  a  bill  of  particulars  dated  June  20, 1908, 
the  plaintiff  set  forth  two  causes  of  action,  both  in  force  and  effect — 
one  for  breach  of  contract,  and  the  other  for  fraud,  particularizing  each 
cause.  The  trial  justice  at  the  trial  denied  the  motion  of  counsel  for 
the  defendant  "that  the  plaintiff  be  directed  to  elect  as  to  which  cause 
of  action  he  will  go  on."  The  denial  of  the  motion  was  strictly  proper, 
as  but  one  cause  of  action  had  been  pleaded,  viz.,  breach  of  contract, 

*l\>r  other  oaiei  lee  lame  topic  *  |  numbbb  In  D«e.  *  Am.  DI^i.  1907  to  dmto,  ft  Rep'r  Indexei 
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and  by  the  interposition  of  its  general  denial  the  defendant  raised  is- 
sue thereon  prior  to  any  submission  of  a  bill  of  particulars,  which,  as 
has  been  said  by  this  court,  ''is  not' a  part  of  the  pleadings  and  cannot 
enlarge  the  cause  of  action."  Toplitz  v.  King  Bridge  Co.,  20  Misc.  Rep. 
676,  580,  46  N.  Y.  Supp.  418.  Its  office  is  one  of  amplification.  Tay- 
lor V.  Security  Mutual  Life  Ins.  Co.,  73  App.  Div.  319,  323,  76  N.  Y. 
Supp.  671. 

The  agreement,  for  the  breach  of  which  this  action  was  instituted, 
reads  as  follows : 

''Electrical  Audit  and  Rebate  CJompany,  Incorporated. 
"Metropolitan  Life  BoUding,  Madison  Square,  New  York. 

**Date,  Dec  17/Oa 
^We  request  you  to  make  such  lnq;>ection  as  you  deem  necessary  of  our 
electric  Installation,  for  the  purpose  of  determining  correctness  of  charges  for 
current,  and  agree  to  pay  your  lniq;>ector  $100  on  presenting  certificate  of  in- 
spection. 

"It  is  further  understood  and  agreed  that,  without  extra  charge,  you  will 
obtain  the  cheapest  contract  for  our  electric  current,  also  test  our  meters, 
and  examine  motors,  whenever  necessary,  and  audit  our  bills  for  one  year 
from  date,  as  they  are  presented  to  you  monthly ;  also  all  bUls  for  past  three 
years,  and  guarantee  to  obtain  rebates  on  all  overcharged  bills  to  date,  or 
refund  the  fee  paid  under  this  contract 

•'Solicitor, .  Name. 

"Address. 
"Not  responsible  for  any  agreement  made  with  solicitor  other  than  stated 
herein. 
"Accepted:    Electrical  Audit  &  Rebate  Go." 

What  the  defendant  agreed  to  do  was  expressed  in  the  above,  where- 
on was  expressly  excluded  any  agreement  made  with  a  solicitor  other 
than  therein  stated.  An  inspection  was  made,  and  certificate,  dated  De- 
cember 18,  1906,  was  given  therefor ;  but,  failing  Jo  prove  the  presen- 
tation to  the  defendant  of  any  bills  for  audit  subsequent  to  the  date  of 
his  agreement  with  the  defendant,  or  the  presentation  of  any  overcharg- 
ed bill  for  a  period  of  two  years  prior  thereto,  the  plaintiff  clearly  fail- 
ed to  establish  a  breach  of  that  agreement  by  the  defendant,  or  of  its 
guaranty  therein  contained;  for,  although  in  its  letter  of  January  5, 
1907,  to  the  plaintiff,  the  defendant  stated,  "We  claim  positively  there 

^  are  overcharges,"  it  does  not  appear  whether  the  overcharges  were  up- 

'  on  current  bills  or  upon  bills  to  date  of  agreement. 

The  cause  for  fraud  was  not  in  issue,  nor  consented  to  be  tried  by 
the  defendant,  and  therefore  was  not  established.  In  all  the  vagueness 
of  the  powers  committed  to  the  Municipal  Court  by  the  Municipal 
Court  act  (Laws  1892,  p.  1732,  c.  685),  it  is  not  provided  that  the  learn- 
ed trial  justices  may  frame  up  new  declarations  and  allegations  for 
plaintiffs.  The  judgment  must  therefore  stand  as  rendered. 
Judgment  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.  (concurring).  The  pleadings  are  oral;  the 
complaint  being  for  "breach  of  contract"  and  the  answer,  "General 
denial;  bill  of  particulars.''  Issue  was  thus  joined  June  15,  1908. 
Thereafter,  in  a  bill  of  particulars  dated  June  20,  1908,  the  plaintiff 
set  forth  two  causes  of  action,  viz.,  one  for  breach  of  contract,  and  the 
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Other  for  fraud.  The  trial  justice  denied  defendant's  motion  that 
plaintiff  be  directed  to  elect  upon  which  cause  of  action  he  would  pro- 
ceed. The  bill  of  particulars  did  not  change  or  enlarge  the  cause  of 
action  pleaded,  and  but  one  cause  of  action  was  before  the  court  when 
the  motion  was  made.    It  was  not  error  to  deny  the  motion. 

In  the  course  of  the  trial  the  plaintiff  was  asked,  by  his  counsel,  to 
state  a  conversation  he  had  with  a  representative  of  the  defendant. 
The  court  overruled  the  objection  and  said : 

"The  Court:  I  suppose  it  is  going  in  on  the  theory  of  fraudulent  repre- 
sentations." 

To  which  remark  plaintiff's  counsel  assented.  At  the  close  of  plain- 
tiff's case  defendant's  counsel  moved  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff  had  failed  to  establish  a  cause  of  action,  nam- 
ing no  particular  kind  of  action.  Decision  was  reserved,  whereupon 
defendant  rested,  without  producing  any  testimony,  and  renewed  the 
motion  to  dismiss.  In  due  time  the  court  rendered  judgment  in  favor 
of  the  defendant.  The  contract  (Plaintiff's  Exhibit  A),  out  of  which 
the  controversy  arises,  is  as  follows : 

"Electrical  Audit  and  Rebate  Company,  Incorporated. 
^Metropolitan  Life  Building,  Madison  Square,  New  York. 

"Date,  Dec.  17/06. 
"We  request  you  to  make  such  inspection  as  you  deem  necessary  of  our  elec- 
trical installation,  for  the  purpose  of  determining  correctness  of  charges  for 
current,  and  agree  to  pay  your  inspector  $100  on  presenting  certificate  of 
inspection. 

"It  is  further  understood  and  agreed  that,  without  extra  charge,  you  will 
obtain  the  cheapest  contract  for  our  electric  current,  also  test  our  meters, 
and  examine  motors,  whenever  necessary,  and  audit  our  bills  for  one  year 
from  date,  as  they  are  presented  to  you  monthly;  also  all  bills  for  past 
three  years,  and  guarantee  to  obtain  rebates  on  aU  overcharged  bills  to  date, 
or  refund  the  fee  paid  under  tliis  contract 

"Solicitor, .  Name. 

"Address. 
"Not  responsible  for  any  agreement  made  with  solicitor  other  than  stated 
herein." 

The  record  shows  that  the  trial  justice  permitted  evidence  tending 
to  establish  an  action  for  fraud,  and  the  defendant's  counsel  stated, 
in  reply  to  a  question  from  the  court,  that  he  was  prepared  to  meet 
that  issue.  Under  the  liberal  practice  obtaining  in  the  Municipal 
Court,  an  issue  of  fraud  was  tendered.  To  make  out  such  a  cause  of 
action,  and  recover  the  $100  paid  to  the  defendant  by  the  plaintiff 
when  he  received  the  certificate  of  inspection,  on  December  18,  1906, 
it  was  necessary  to  show  that  the  defendant's  agent  had  represented 
that  the  plaintiff  was  being,  and  had  been,  overcharged  for  his  electric 
power;  that  the  plaintiff  believed  said  representation,  and  was  in- 
duced thereby  to  enter  into  the  contract  and  part  with  the  $100 ;  and 
that  said  representation  was  false.  There  is  proof  of  the  making  of 
the  representation  by  defendant's  agent,  but  no  proof  of  its  falsity. 
The  contrary  is  the  fact. 

The  appellant  claims  the  defendant  should  have  offered  some  excuse 
for  not  being  able  to  obtain  the  rebate  it  guaranteed.    This  burden  did 
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not  fall  upon  the  defendant  until  some  proof  was  presented  by  the 
plaintiff  upon  which  an  obligation  to  return  the  $100  to  the  plaintiff 
could  be  predicated.  No  such  proof  appears.  The  guarantee  was  to 
"obtain  rebates  on  all  overcharged  bills  to  date,  or  refund  the  fee." 
The  contract  required  the  defendant  to  audit  the  bills  for  one  year 
from  date,  as  they  were  presented  to  the  defendant  monthly;  "ajso 
bills  for  past  three  years."  The  plaintiff  never  presented  any  bills  to 
the  defendant  for  audit.  An  action  for  fraud  was  not  made  out,  nor 
does  the  proof  establish  an  action  for  breach  of  contract. 
The  judgment  should  be  affirmed,  with  costs  to  the  respondent. 

DAYTON,  J.  (dissenting).  The  contract  was  entered  into  after 
defendant's  agent  had  exammed  several  bills  and  stated: 

'•You  are  not  getting  aU  the  rebate  you  ought  to  get  You  ought  to  get 
anywhere  from  20  to  40  per  cent  more  than  your  biUfl  show.  •  •  •  Your 
landlord  Is  getting  50  per  cent  Anything  you  are  charged  for  higher  than 
that  you  are  being  done  for.  •  •  •  We  will  take  your  case.  ♦  •  •  If 
we  do  not  get  you  a  rebate  of  $100,  we  will  give  you  the  $100  cash." 

On  this  conversation  the  contract  was  signed.  It  guaranteed  to 
"obtain  rebates  on  all  overcharged  bills  to  date  or  refund  the  fee 
[$100]  paid  under  this  contract."  Several  weeks  thereafter  defendant 
wrote  plaintiff : 

"We  shall  prove  to  them  that  they  have  been  overcharging  you  continually. 
♦    •    •    We  claim  positively  that  there  are  overcharges." 

No  rebates  were  received.  By  the  contract  defendant  undertook  to 
obtain  the  cheapest  contract  and  audit  bills  one  year  from  date ;  also 
all  bills  for  the  past  three  years  and  obtain  rebates  as  above  set  forth. 
The  evidence  shows  that  defendant  did  nothing  under  the  contract 
and  is  guilty  of  a  breach  thereof.  The  bills  were  presumably  at  plain- 
tiff's place  of  business.  Defendant's  duty  was  to  audit  them  there. 
Plaintiff  was  under  no  obligation  to  seek  the  defendant,  after  its  ac- 
ceptance of  $100  to  perform  an  agreed  service  therefor. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


FREER  et  al.  v.  GUEQN  SPRINGS  SANITARIUM  GO.  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  10,  1909.) 

1.  Deeds  (5  146*) — Constbuotion— Conditions  Subsequent. 

Where  a  provision  of  a  deed  can,  without  violence  to  Its  terms,  be  con- 
strued as  a  covenant,  such  constmctiOD  wm  be  adopted,  rather  ttian  one 
treating  it  as  a  condition  subsequent,  by  which  the  grantor  can  again 
obtain  the  property. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  I  471;  Dec  Dig. 
S  145.*] 

2.  Deeds  (S  155*)— <3oNDmoNS  Sub8Equeni>-<?smetebt  Pxtbposes. 

Land  was  conveyed  to  a  village  under  an  agreement  between  the  grantor 
and  a  third  person  whereby  the  latter  paid  the  grantor  one-half  the  value 
of  the  land  on  the  promise  of  said  grantor  to  donate  to  the  village  an 
equal  amount  by  conveying  the  entire  tract  to  the  village  for  cemetery 

*For  other  casei  see  lame  topic  A  |  wuubvr  in  Dec.  St  Am.  Dige.  1907  to  date,  it  Rep'r  Indezee 
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purposes.  The  deed  recited  that  the  land  was  granted  In  perpetuity  tor 
a  village  cemetery,  to  be  used  for  burial  purposes  only ;  and  the  habendum 
provided  that  it  should  be  held  on  the  ccmditions  expressed,  and  that  the 
village  should  devote  the  land  to  cemetery  purposes  forever,  and  that  it 
accepted  the  same  for  such  purpose  and  covenanted  to  observe  the  con- 
dition. There  was  no  provision  for  re-entry  in  the  event  of  breach.  Held, 
that  the  requirement  that  the  land  be  used  for  cemetery  purposes  was  not 
a  condition  subsequent,  the  breach  of  which  would  work  a  forfeiture. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Dec.  Dig.  §  155.*] 

Appeal  from  Special  Term,  Schuyler  County. 

Ejectment  by  George  G.  Freer  and  another  against  the  Glen  Springs 
Sanitarium  Company  and  others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Irving  W.  Cole,  for  appellants. 

C.  W.  Woodward  and  O.  P.  Hurd,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  plaintiffs,  two  of  the  three  heirs  at 
law  of  George  W.  Freer,  bring  this  action  of  ejectment  to  recover 
about  l*/io  acres  of  land,  being  a  part  of  a  parcel  containing  about 
20  acres  which  was  conveyed  by  said  Freer  and  wife  to  the  village  of 
Watkins  April  14,  1866,  upon  the  ground  of  a  failure  to  perform  an 
alleged  condition  subsequent  contained  in  said  conveyance.  It  is  clear 
that  the  premises  were  conveyed  to  the  village  for  cemetery  purposes 
and  that  the  l*/io  acres  have  been  conveyed  by  the  village  to  the  Glen 
Springs  Sanitarium  Company,  and  used  and  occupied  by  it  as  a  part 
of  its  park,  surrounding  its  sanitarium  buildings.  The  trial  court  held 
there  was  no  condition  subsequent  contained  in  the  deed,  and  that  the 
plaintiffs  had  no  title  to  the  property  in  question. 

The  circumstances  under  which  the  deed  was  executed  to  the  village 
are  recited  in  the  deed  itself,  which,  after  naming  the  parties,  recites : 

"That  whereas,  said  George  G.  Freer  and  John  Magee,  of  Watkins,  N.  Y., 
heretofore  and  on  or  about  the  6th  day  of  August,  1864,  entered  into  an 
agreement  whereby  said  John  Magee  promised  to  pay  George  G.  Freer,  as  a 
donation  to  said  village  of  Watkins,  one  thousand  one  hundred  dollars,  esti- 
mated to  be  one-half  the  value  of  certain  premises  hereinafter  described  and 
hereby  intended  to  be  conveyed,  which  were  in  said  agreement  proposed  to  be 
granted  to  the  said  village  of  Watkins  for  cemetery  purposes,  and  said  Freer, 
in  consideration  of  said  promise  of  said  John  Magee,  promised  to  donate  to 
said  village  of  Watkins  an  equal  amount  by  conveying  said  premises  free  of 
charge  and  for  a  nominal  consideration  to  the  said  village  of  Watkins  as 
grounds  for  a  village  cemetery;  and  whereas,  said  John  Magee  has  paid 
to  said  George  G.  Freer  the  said  amount  of  one  thousand  and  one  hundred 
dollars  in  accordance  with  the  said  promise:  Now,  therefore,  the  parties  of 
the  first  part,  in  fulfillment  of  the  agreement  hereinbefore  mention^  and  in 
consideration  of  the  premises  and  the  Sum  of  one  dollar  to  them  paid,  have 
sold  and  by  these  presents  do  grant  and  convey  to  the  said  party  of  the 
second  part  in  perpetuity  for  the  purpose  of  a  village  cemetery  for  said  vil- 
lage of  Watkins,"  the  property  described. 

It  thus  appears  thatrthe  grantor  in  the  deed  received  $1,100  as  the 
consideration  therefor,  and  he  was  deemed  as  contributing  an  equal 
amount  to  the  village  by  the  transfer  of  this  property  free  of  charge. 

•For  other  caaei  see  same  topic  A  |  numbbb  in  Dec.  ik  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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The  agreement  fails  to  recite  any  understanding  that  the  property  in 
any  event  was  to  return  to  the  donors,  or,  if  for  any  reason  the  grant 
failed,  what  was  to  be  the  position  of  Magce  with  reference  to  the 
$1,100  which  he  had  paid.  It  was  obviously  never  intended  by  any 
one  that  for  an  alleged  breach  of  a  condition  subsequent  Freer  could 
again  become  the  owner  of  the  land  for  which  Magee  had  paid  him 
$1,100  on  account  of  the  village.  The  agreement  recited  shows  that 
the  property  was  to  be  conveyed  for  cemetery  purposes;  but  there  is 
an  entire  absence  of  any  provision  which  implies  that  any  condition 
subsequent  is  to  be  introduced  in  the  deed.  If  the  terms  of  the  agree- 
ment only  had  been  placed  in  the  deed,  it  is  evident  that  Freer  and  his 
heirs  could  not  recover  the  property  in  case  it  was  used  for  other 
than  cemetery  purposes.  Apparently,  from  the  agreement  itself.  Freer 
and  Magee  had  each  divested  themselves  forever  of  the  $1,100  which 
they  contributed  to  the  cemetery  lot,  and  the  village  became  the  owner 
of  it  free  of  charge,  except  the  understanding  that  it  took  it  ior  a  vil- 
lage cemetery. 

The  following  clauses  in  the  deed,  under  other  conditions,  might  tend 
somewhat  to  suggest  that  a  condition  subsequent  was  intended:  We 
have  already  quoted  the  provision  in  the  grant  itself  : 

"In  perpetuity  for  the  purpose  of  a  Tillage  cemetery." 

"And  it  is  hereby  mntnally  understood  and  agreed  that  the  above^lescribed 
reservation  shaU  be  used  for  burial  or  cemetery  purposes  only ;  but  the  party 
of  the  second  part  may,  notwithstanding  this  restriction,  appropriate  and  dedU 
cate'*  a  certain  part  for  a  soldiers'  monument. 

And  in  the  habendum  clause : 

"To  hold  the  said  land  and  premises  to  the  said  party  of  the  second  part 
In  perpetuity,  for  the  purposes  and  upon  the  conditions  herein  expressed, 
and  to  the  successors  In  of&ce  of  said  trustees  as  representatives  of  the  said 
party  of  the  second  part." 

"And  the  said  party  of  the  second  part  are  hereby  directed  and  required  as 
a  condition  of  this  conveyance  to  devote  said  premises  thus  conveyed  to  the 
purposes  of  a  cemetery  or  place  for  the  burial  of  the  dead,  and  to  no  other 
purpose  (except  as  herein  provided  for  a  soldiers'  monument),  forever,  and 
In  furtherance  of  that  object  to  seU  the  same  in  parcels  for  burial  lots,  In 
their  discretion,  at  such  reasonable  rates  as  they  may  deem  expedient,  and 
for  the  accommodation  of  all,  and  to  expend  the  entire  proceeds  of  such  sales 
in  laying  out,  fencing,  and  improving  said  premises  and  cemetery." 

"And  said  party  of  the  second  part,  by  the  trustees  of  the  village  of 
Watklns  and  their  successors  In  office,  on  behalf  of  said  village  of  Watklns, 
hereby  accept  the  above  grant  for  the  purposes  herein  stated,  and  by  such 
acceptance  hereby  agree  and  covenant,  in  consideration  of  the  premises,  that 
said  party  of  the  second  part,  by  its  trustees  and  successors  as  aforesaid,  wUl 
faithfully  observe  and  carry  out,  according  to  the  true  Intent  and  meaning 
hereof,  each  and  every  of  the  aforesaid  requirements,  conditions,  and  direc- 
tions subject  to  which  th}s  conveyance  is  given." 

The  deed  is  signed  by  the  grantor  and  his  wife  and  the  trustees  of 
the  village  under  the  seal  thereof. 

These  different  provisions  in  the  deed  must,  Jiowever,  be  construed 
with  reference  to  all  of  its  other  provisions  and  the  act  which  was 
being  done  by  Freer  and  Magee  as  recited  in  their  agreement.  If  a 
condition  subsequent  was  intended  to  be  created,  a  provision  for  re- 
entry in  case  of  breach  would  have  made  the  meaning  plain.     The 
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absence  of  such  a  provision  leaves  the  court  to  gather  from  the  in- 
strument Itself  what  was  the  intention  and  understanding  of  the  par- 
ties, and  what  is  therefore  the  true  construction  of  the  deed.  For- 
feitures are  hot  favored,  and  where  the  terms  of  a  deed,  without  vio- 
lence, can  be  construed  as  a  covenant,  such  construction  will  be  adopt- 
ed, rather  than  the  one  treating  it  as  a  condition  subsequent,  by  which 
the  grantor  can  again  obtain  the  granted  property.  ^ 

We  find  here  four  circvimstances  which  indicate  that  a  condition 
subsequent  was  not  within  the  intention  of  any  of  the  parties.  (1) 
The  terms  of  the  agreement  between  Magee  and  Freer.  (2')  The  gran- 
tors received  a  substantial  cash  consideration  for  the  deeci.  The  vil- 
lage took  the  property,  not  as  donee  from  Freer,  but  as  a  purchaser. 
The  consideration  was  present,  and  did  not  rest  in  the  future.  If 
the  grantor  can  use  the  covenants  in  the  deed  as  a  condition  subse- 
quent, he  can  thereby  obtain  the  land  and  one-half  of  the  full  value 
in  addition  thereto.  The  village  loses  the  land,  and  also  the  donation 
from  Magee.  There  is  no  provision  in  the  deed  itself,  or  in  the  agree- 
ment between  Freer  and  Magee,  by  which  Magee  in  any  event  could 
benefit  by  the  breach  of  an  alleged  condition  subsequent.  (3)  The  ab- 
sence of  any  provision  for  re-entry.  (4)  The  right  of  the  village  to 
sell  burial  lots  is  inconsistent  with  the  idea  that  by  fault  of  the  village 
in  the  future  the  grantee  of  a  family  burial  lot  may  lose  it  and  his  im- 
provements thereon. 

It  is  not  necessary  to  discuss  what  particular  remedy  may  be  proper 
to  require  the  observance  of  the  covenants  contained  in  the  deed.  We 
are  only  concerned  here  with  the  question  whether  the  plaintiffs  own 
the  property  and  can  maintain  ejectment  therefor.  The  trial  court 
properly  held  that  there  was  no  condition  subsequent  in  the  deed,  and 
that  the  plaintiffs  had  no  title  to  the  property  in  question. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


RAY  V.  GRUBH. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  19,  1909.) 

1.  Deeds  (5  100*) — Constbuctiok— Considebation  of  Subboundino  Cibcum- 

8TANCES. 

The  construction  of  a  deed  must  he  confined  to  its  language,  but  the 
•  surrounding  circumstances  may  be  considered. 

[Ed.  Note.— For  other  cases^  see  Deeds,  Cent  Dig.  §  289;  Dea  Dig.  S 
100.*] 

2.  Deeds  (S  132*) — Constbuction— Natubb  of  Estatb— Vestsd  Rxmaindkb. 

By  the  habendum  clause  in  a  deed  H  was  to  have  the  premises  for  life, 
and,  If  by  any  means  the  estate  should  come  to  an  end  in  his  lifetime, 
remainder  to  N.  for  the  residue  of  E.'s  life,  remainder,  after  the  death 
of  E.,  to  E.  and  his  heirs.  On  the  day  the  deed  was  executed  B.  conveyed 
the  premises  to  the  grantor,  and  the  latter  reconveyed  as  above,  reciting 
a  nominal  consideration.  FeZd,  that  the  deed  not  only  conveyed  a  life 
estate  to  E.,  but  a  remainder  vesting  in  him  on  its  delivery  pursuant  to 
Real  Property  Law  (Laws  1896,  p.  693,  c  547)  %  209. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  i  868;  Dee.  Dig.  % 
132.*J 

*For  other  cases  see  same  topic  A  |  ntjmbbb  In  Dec  St  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
nSN.Y.S.— 47 
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3.  Desm  i%  182*) — Ck>N8TBUOTioif— Natqbe  of  Bstate— ESxfsctaut  Bbtatb— 
"Rkicaindeb." 

HlB  Interest,  other  than  the  life  estate,  was  an  estate  in  expectancy, 
a  future  estate  termed  a  ''remainder,"  which  could  be  created  and  trans^ 
ferred  by  that  name,  and  as  sach  was  descendible,  demisable,  and  alien- 
able, the  same  as  an  estate  in  possession,  as  expressly  prorided  by  Real 
Property  Law  (Laws  1896,  pp.  564,  567)  H  26-28,  49. 

lEd.  Note. — For  other  cases,  see  Deeds,  Gent  Dig.  ft  368;  Dec.  Dig. 
§  132.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  pp.  6070-6072; 
.     vol.  8,  p.  7784.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mary  Elizabeth  Ray  against  Helena  E.  Grube,  impleaded 
with  Mathilde  Jaeger  and  others.  From  an  interlocutory  judgment 
sustaining  a  demurrer  to  the  amended  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Theodore  L.  Frothingham,  for  appellant 
John  E.  Bullwinkel,  for  respondent. 

JENKS,  J.  This  appeal  arises  upon  the  successful  demurrer  of  the 
infant  defendant,  H.  Grube,  that  the  corrmlaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  pi  action.  The  plaintiff  sues  to  have  her- 
self and  certain  defendants  adjudged  heirs  at  law  of  Emery,  deceased, 
and  therefore  to  have  partition  of  certain  realty.  The  sole  question  is 
as  to  the  estate  of  the  said  Emery  perforce  of  a  conveyance.  The  com- 
plaint shows  that  on  July  28,  1897,  an  indenture  was  made  between 
Herman  Price  and  his  wife,  seised  in  fee  simple  of  the  premises,  as 
parties  of  the  first  part,  and  said  Emery,  as  party  of  the  second  part, 
and  Naylor,  party  of  the  third  part,  that  witnessed  that  the  parties  of 
the  first  part,  in  consideration  of  the  sum  of  $2,  lawful  money  of  the 
United  States,  paid  by  the  party  of  the  second  part,  did  grant  and  re- 
lease unto  the  said  party  of  the  second  part  certain  realty,  including  the 
premises  in  question — 

''together  with  the  appurtenances  and  all  the  estate  and  rights  of  the  par- 
ties of  the  first  part  In  and  to  said  premises,  to  have  and  to  hold  the  above- 
granted  premises  unto  the  said  party  of  the  second  part  for  his  life,  and,  If 
by  any  means  the  estate  should  come  to  an  end  In  the  lifetime  of  the  said 
party  of  the  second  part,  remainder  to  the  said  party  of  the  third  part  for  the 
residue  of  the  life  of  the  said  party  of  the  second  part,  remainder  after  the 
death  of  the  said  party  of  the  second  part  to  the  said  party  of  the  second  part 
and  his  heirs,  subject,  however,  to  all  mortgages  which  are  now  Hens  upon 
said  premises,  which  mortgages,  with  the  interest  due  and  to  grow  doe  there- 
on, the  said  party  of  the  second  part  hereby  assumes  and  agrees  to  pay." 

The  said  Price,  a  party  of  the  first  part,  covenanted  with  the  party 
of  the  second  part  that  he  was  seised  of  the  premises  in  fee  simple,  with 
good  right  to  convey,  that  the  party  of  the  second  part  should  quietly 
enjoy  the  premises,  that  they  were  free  from  incumbrance,  that  the  par- 
ties of  the  first  part  would  execute  and  procure  any  further  assurance 
of  the  title  to  said  premises,  and  that  Price  would  forever  warrant  the 
title  of  said  premises.    The  indenture  was  duly  recorded,  and  the  said 

*For  otlier  casee  Bee  same  topic  ft  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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party  of  the  second  part,  Emery,  entered  into  possession  of  the  premi- 
ses thereunder.  On  or  about  August  24,  1900,  the  said  Emery,  as  par- 
ty of  the  first  part,  executed  and  delivered  to  M.  Grube  and  H.  Grube, 
her  daughter,  a  deed  which  purported  to  convey  to  said  M.  Grube,  as 
party  of  the  second  part,  and  said  H.  Grube,  as  party  of  the  third  part, 
the  whole  of  the  premises.  On  July  22,  1901,  said  Emery  died  leaving 
a  will,  which  was  admitted  to  probate,  whereby  he  gave,  devised,  and 
bequeathed  to  said  M.  Grube  the  said  premises. 

The  contention  of  the  plaintiff  necessarily  is  that  the  said  Emery 
took  but  a  life  estate.  The  substitution  of  names  for  description  makes 
the  peculiarity  of  the  habendum  more  distinct:  To  have  and  to  hold 
the  above-granted  premises  to  Emery  for  his  life,  and,  if  by  any  means 
the  estate  should  come  to  an  end  in  the  lifetime  of  Emery,  remainder 
to  Naylor  for  the  residue  of  the  life  of  Emery,  remainder  after  the 
death  of  Emery  to  Emery  and  his  heirs.  In  the  construction  of  the 
conveyance  we  are  confined  to  the  language  thereof ;  but  we  can  con- 
sider the  surrounding  circumstances,  that  we  may  "stand  in  the  very 
light,  as  near  as  possible,  which  the  parties  stood  in."  Mott  v.  Richt- 
myer,  67  N.  Y.  49.  It  appears  in  this  conveyance  that  Emery  conveyed 
these  premises  to  Price  on  July  28,  1897,  the  very  day  that  Price  made 
this  indenture  with  Emery  and  Naylor,  which  was  in  consideration  of 
$2  paid  by  Emery. 

We  have,  then,  the  situation  of  one  who  owns  premises  in  fee  con- 
veying them  to  a  grantee,  who  instantly  reconveys  them.  Presumably 
the  scheme  of  reconveyance  did  not  contemplate  that  it  but  undo  what 
was  done.  But  we  have  no  other  light,  so  the  reasons  for  the  terms 
of  conveyance  are  in  the  domain  of  speculation.  If  the  conveyance  had 
been  to  Emery  and  his  heirs,  Emery  would  have  had  a  fee  simple; 
if  to  Emery  for  life,  and  remainder  to  his  heirs,  Emery  would  have 
had  a  life  estate  only,  and  his  heirs  have  taken  as  purchasers.  Reeves 
on  Real  Property,  p.  759.  But  the  peculiarity  of  the  terms  of  convey- 
ance is  that  the  grant  is  to  Emery  for  life  and  (omitting  the  provision 
for  Naylor,  which  is  not  up  in  this  case)  at  the  termination  of  that 
estate  remainder  to  Emery  and  his  heirs ;  that  is,  at  the  termination  of 
a  life  estate,  measured  by  femery's  life,  the  remainder  is  to  Emery 
and  his  heirs.  Washburn  on  Real  Property  (5th  Ed.)  vol.  2,  p.  633, 
writes : 

'*A  remainder  may  nevertheless  be  good,  though  limited  upon  an  event  that 
destroys  the  particular  estate  which  supports  it,  provided  it  takes  place  by  a 
union  of  the  particular  estate  with  the  remainder,  so  as  to  merge  the  one  in 
the  other,  though  this  cannot  occur  vrhere  the  remainder  is  limited  to  a 
stranger,  a  person  other  than  the  tenant  of  the  particular  estate." 

The  grantors  conveyed  a  life  estate  and  a  remainder.  The  interest, 
other  than  the  life  estate,  was  an  estate  in  expectancy;  for  it  was  a 
future  estate,  termed  a  "remainder,"  which  could  be  created  and  trans- 
ferred by  that  name,  and  as  an  expectant  estate  it  was  descendible, 
devisable,  and  alienable  in  the  same  manner  as  an  estate  in  possession. 
Sections  26,  27,  28,  49,  Real  Property  Law  (Laws  1896,  pp.  664,  567, 
c.  547).  See,  too,  Moore  v.  Littel,  41  N.  Y.  66;  Hume  v.  Fleet,  23 
App.  Div.  185,  48  N.  Y.  Supp.  889 ;   Matter  of  Pell,  171  N.  Y.  64,  63 
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N.  E.  789,  67  L.  R.  A.  540,  89  Am.  St,  Rep.  791;   Baltes  v.  Union 
Trust  Co.,  180  N.  Y.  187,  72  N.  E.  1005. 

The  rule  is  stated  by  Professor  Reeves  in  his  work,  supra,  at  page 
681  (a) : 

"Remainders  Indefeasibly  Vested. — ^An  illustration  of  this  class  or  form  Is 
an  estate  to  A.  for  life,  remainder  to  B.,  a  living,  known  person,  and  his  heirs, 
forever.  Nothing  in  its  nature  or  limitation  is  to  divest  it  B.  may  grant 
It  away  before  A.*s  death ;  and  if,  while  A.  is  still  living,  B.  die,  he  may  will 
it  away  or  let  it  descend  to  his  heirs.  At  A.'s  death,  it  is  certain  to  become 
an  estate  vested  in  possession  for  B.,  or  his  heirs,  devisees,  or  assignees." 

The  only  variation  of  this  rule  in  this  case  is  that  the  estate  for  life 
is  in  A.,  remainder  to  A.  and  his  heirs.  But  the  remainder  is  none  the 
less  vested  in  A.  as  a  living  person,  and  it  is  but  accident  in  this  case 
that  the  same  person  is  made  (primarily,  at  least)  life  tenant  for  his 
life  and  remainderman,  as  in  the  Baltes  Case,  supra,  it  was  an  acci- 
dent that  the  same  person  was  the  beneficiary  of  the  trust  and  remain- 
derman. This  grant  took  effect  so  as  to  vest  the  estate  or  interest  in- 
tended to  be  conveyed  at  the  delivery  thereof.  Section  209,  Real 
Property  Law  (Laws  1896,  p.  693,  c.  647).  Emery  was  seised  of  the 
remainder  upon  the  delivery  of  the  g^ant,  "his  estate  commencing  in 
presenti,  though  to  be  occupied  and  enjoyed  in  futuro.  The  particular 
estate,  during  life,  and  the  remainder,  are  but  one  and  the  same  estate, 
in  the  law,  the  whole  of  which  passed  at  once  on  the  death  of  the  tes- 
tator, and  the  remainderman  was  seised  of  his  remainder,  at  the  same 
time  the  particular  tenant  was  possessed  of  her  estate.  The  possession 
of  the  particular  tenant  is  the  possession  of  the  remainderman,  so  as 
to  enable  him  to  dispose  of  his  estate  by  deed  or  will."  Wimple  v. 
Fonda,  2  Johns.  288;  Lawrence  v.  Bayard,  7  Paige,  70.  See,  too, 
Vanderheyden  v.  Crandall,  2  Denio,  at  page  23.  Theobald  on  Wills,  p. 
78,  says : 

"A  contingent  interest  in  real  or  personal  estate  vesting  in  a  person  after 
his  death  is  transmissible  and  devisable** — citing  authorities. 

In  one  of  the  cases  cited  to  sustain  this  rule  (Ingilby  v.  Amcotts,  21 
Beavan,  686),  Sir  John  Romilly,  M.  R.,  said: 

"This  rule  of  descent  is  not  confined  to  (Contingent  interests,  for  vested 
Interests  in  remainder  and  reversion  are  exactly  in  the  same  situation,  and 
yet  no  one  ever  supposed  that  a  person  who  became  entitled,  by  descoit,  to  a 
vested  Interest  in  remainder,  or  to  a  reversion  expectant  upon  the  decease  of 
a  tenant  for  life,  was  totally  unable  to  dispose  of  such  interest,  either  by  deed 
or  by  will,  or,  in  other  words,  was  unable  to  grant  or  devise  it** 

See,  too,  Parkin  v.  Cresswell*,  24  L.  R.  Ch.  Div.  102. 
I  think  that  the  interlocutory  judgment  should  be  affirmed,  with 
costs.    All  concur. 
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VOGEMANN  et  al.  v.  AMERICAN  DOCK  &  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  12»  1909.) 

1.  Whabves  (fi  20*)^Cabe  of  Pbeicises. 

Owners  of  a  pier  who  invite  people  to  use  it  must  maintain  it  in  a  rea- 
sonably safe  condition. 

[Ed.  Note. — For  other  cases,  see  Wharves,  Cent  Dig.  ff  86-48;  Dec. 
Dig.  f  20.*] 

2.  Whabves  (fi  20*) — Cabs  of  Pbemises— Evidbnox. 

Where  owners  of  a  pier  which  had  existed  for  many  years  knew  of  the 
existence  and  lavages  of  a  worm  in  the  waters  of  the  harbor  and  failed 
to  inspect  the  piles  below  the  water  line,  and  the  pier  collapsed  in  con- 
sequence of  the  piles  having  been  eaten  away  below  the  surface  of  the 
water  by  such  worm,  they  were  guilty  of  negligence,  and  liable  for  dam- 
ages to  a  cargo  on  the  pier. 

[Ed.  Note. — For  other  cases,  see  Wharves,  Dec.  Dig.  f  20.*] 

3.  MaSTEB  and  SEBVANT  (fi  316*) — INDBPBRDEIVT  (}ONTBA<7r0B. 

Where  charterers  of  a  steamship  regularly  employed  stevedores  for 
unloading  cargoes  and  paid  them  a  regular  contract  price  by  the  ton,  with 
extra  charge  for  tiering  above  the  ordinary  height,  and  the  worlc  was 
done  by  the  men  of  the  stevedores  under  the  supervision  of  a  foreman 
employed  by  them,  the  stevedores  were  independent  contractors,  though 
the  charterers'  tally  clerk  was  present  to  keep  track  of  the  work  and  give 
directions  where  to  put  the  cargo. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  (}ent  J>ig»  fi  1242 ; 
Dec.  Dig.  fi  816.*] 

4.  IlVDEMNITT  (fi  18*) — ^IliPLIED  CONTBAOT— LlABILITT. 

Where  one  without  fault  has  been  held  legally  liable  for  damages  caused 
by  the  fault  of  another,  or  where  one  has  been  compelled  to  pay  money 
which  in  justice  another  ought  to  pay,  the  former  may  recover  from  the 
latter  the  sums  paid. 

[B3d.  Note. — ^For  other  cases,  see  Indemnity,  Cent  Dig.  fifi  29-85;  Dec 
Dig.  fi  13.*] 

&   INDBHNITT    (fi   14*) — CONCLTTSIVENBSS    OF    JUDOKBNT   AOAINBT    INDEMNITEE. 

\Vhere  owners  of  a  cargo  damaged  by  the  collapse  of  a  pier,  negligently 
maintained  by  the  owner  thereof,  recovered  Judgment  against  the  char- 
terers of  the  vessel  from  which  the  cargo  was  discharged,  under  their 
liability  as  carriers,  the  Judgment  established  the  damages,  and  the  lia- 
bility of  the  owner  of  the  pier  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Indemnity,  Dec.  Dig.  fi  14.*] 

e.  Attobnet  and  CLIENT  (fi  82*) — ^Notice  to  Attobnet— E2pf«ct. 

A  notice  to  the  general  counsel  of  a  corporation  respecting  a  matter 
in  which  he  is  authorized  to  act  for  the  corporation  is  notice  to  it 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  fi  147 ; 
Dec.  Dig.  fi  82.*] 

7.  Attorney  and  Client  (fi  82*) — Notice  to  Attobnet— Effect. 

Where  the  charterer  of  a  vessel  sued  by  owners  of  a  cargo  for  injuries 
by  the  collapse  of  a  pier,  owned  by  a  corporation,  served  on  the  attorney 
of  the  corporation  a  notice  of  the  suit  and  invited  the  corporation  to 
co-operate  in  the  defense  thereof,  and  that  the  charterer  would  hold  the 
corporation  liable  for  any  Judgment  recovered,  and  the  corporation  ad- 
mitted that  the  attorney  was  its  general  counsel,  the  corporation,  to  escape 
liability  based  on  the  giving  of  the  notice,  must  show  that  the  attorney 
had  no  authority  to  receive  it  on  its  behalf. 

[Ed.  Note. — ^For.  other  cases,  see  Attorney  and  Client  Dec.  Dig.  fi  82.*] 
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&   iNDEHNirr  ft  14*) — ^IlfPLTBD  CONTRACT— NOTICE  OF  SUIT— SUFFICIENCY^ 

Notice  to  the  owners  of  a  pier  of  an  action  against  charterers  under 
their  liability  as  carriers  for  damages  to  a  cargo  by  the  collapse  of  the 
pier  on  wliich  the  cargo  was  placed,  which  states  the  pendency  of  the  suit 
and  invites  them  to  co-operate  in  the  defense,  and  which  states  that  the 
charterers  would  hold  them  liable  for  any  judgment  recovered,  is  suffi- 
cient to  render  the  judgment  against  the  charterers  binding  oh  the  owners. 

[Ed.  Note.-^For  other  cases,  see  Indemnity,  I>ec  Dig.  S  14.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Heinrich  Vogemann  and  others  against  the  American 
Dock  &  Trust  Company.  From  a  judgment  for  plaintiffs,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

Samuel  P.  Goldman  (Jas.  B.  Kilsheimer  and  John  H.  Post,  on  the 
brief),  for  appellant. 

Everett  P.  Wheeler,  for  respondents. 

MILLER,  J.  The  plaintiffs  were  the  charterers  of  the  steamship 
Louise,  which  undertook  to  discharge  a  cargo  on  the  defendant's  pier, 
when  a  section  of  it  collapsed,  throwing  a  quantity  of  sugar  and  hemp 
seed  into  the  water.  The  respective  owners  brought  suits  against  the 
plaintiffs  and  recovered  judgments,  which  were  sustained  by  the  Court 
of  Appeals.  This  suit  is  brought  to  recover  the  amount  of  those  judg- 
ments, together  with  the  reasonable  expenses  incurred  in  the  defense 
of  those  suits  and  in  the  prosecution  of  the  appeals. 

It  appears,  practically  without  dispute,  that  about  50  of  the  piles, 
upon  which  the  collapsed  section  of  the  pier  had  rested,  had  been 
eaten  away  to  a  slender  core,  just  above  the  mud  line  and  below  the 
surface  of  the  water,  by  a  worm,  known  as  the  "limnofea."  The  pres- 
ence of  the  limnorea  in  the  waters  of  New  York  Harbor  and  the  effect 
of  its  ravages  had  been  known  for  many  years.  The  pier  that  fell 
was  built  prior  to  1874.  No  inspection  of  the  piles  below  the  water 
line  was  ever  made.  A  diver  could  easily  have  discovered  the  con- 
dition, shown  to  have  existed,  by  feeling  of  the  piles.  The  accident 
occurred  in  May,  1901.  Those  facts  established  a  plain  case  of  neg- 
ligence on  the  part  of  the  owners  of  the  pier,  who  invited  people  to 
use  it  and  were  bound  to  maintain  it  in  a  reasonably  safe  condition. 

The  suit  was  brought  against  the  appellant  and  Brady  &  Gioe,  steve- 
dores employed  by  the  plaintiffs  to  unload  cargoes,  the  complaint  al- 
leging that  the  damage  was  caused  in  part  by  the  negligence  of  the 
defendants  Brady  &  Gioe  in  improperly  loading  the  cargo  upon  the 
pier.  The  appellant  argues  that  that  averment,  not  denied  by  it,  es- 
tablished the  negligence  of  the  stevedores,  the  plaintiffs'  servants,  and 
thus  the  plaintiffs'  contributory  negligence.  The  complaint  distinctly 
alleges  that  the  plaintiffs  were  free  from  any  negligence  causing  or 
contributing  to  the  loss  or  damage ;  and  it  was  dismissed  as  to  the  de- 
fendants Brady  &  Gioe,  on  the  ground  that  no  negligence  was  shown. 
However,  it  is  unnecessary  to  consider  the  ingenious  argument  of  the 
learned  counsel  for  the  appellant  respecting  the  effect  of  the  aver- 

*For  oUier  cases  see  same  topic  &  §  numbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ments  of  the  complaint  relative  to  the  defendants  Brady  &  Gioe,  not 
denied  by  the  appellant,  for  the  reason  that  the  jury  have  found,  un- 
der a  charge  of  the  court  fairly  submitting  that  question  to  them, 
that  the  stevedores  were  independent  contractors ;  and  the  court  might 
well  have  ruled  upon  the  evidence  that  they  were.  The  evidence  dis- 
closes that  the  said  stevedores  were  regularly  employed  by  the  plain- 
tiffs for  unloading  cargoes,  and  were  paid  a  regular  contract  price 
bv  the  ton,  with  extra  charge  for  tiering  above  the  ordinary  height. 
The  work  was  done  by  their  own  men  under  the  supervision  of  a 
foreman  employed  by  them.  The  mere  fact  that  the  plaintiffs'  tally 
clerk  was  present  to  keep  track  of  the  work,  or  that  he  gave  directions 
where  to  put  the  cargo  or  for  extra  tiering,  does  not  change  the  case. 
The  plaintiffs  were  concerned  only  with  the  result,  not  with  the 
means  or  methods  employed  by  the  stevedores  to  attain  it. 

It  is  next  objected  that  the  judgments  against  the  plaintiffs,  being 
based  on  their  liability  as  common  carriers,  cannot  be  the  basis  of  a 
recovery  over  for  negligence.  The  law  is  settled  that,  where  a  person 
without  fault  has  been  held  legally  liable  for  damages  caused  by  the 
fault  of  another,  or  where  he  has  been  compelled  to  pay  money  which 
in  justice  another  ought  to  pay,  he  may  be  permitted  to  recover  the 
sums  paid  from  the  person  whose  fault  caused  the  damage  and  who 
ought  in  justice  to  pay.  Oceanic  Steam  Nav.  Co.  v.  Co.  TT  E.,  134  N 
Y.  461,  31  N.  E.  987,  30  Am.  St.  Rep.  685 ;  Hoadley  v.  Dumois,  11 
Misc.  Rep.  52,  31  N.  Y.  Supp.  853,  affirmed  on  the  opinion  below  in 
155  N.  Y.  630,  49  N.  E.  1098.  The  owners  of  the  cargo  could  not 
have  recovered  the  judgments  against  the  plaintiffs  for  negligence,  be- 
cause they  were  not  negligent.  They  were,  however,  liable  as  com- 
mon carriers;  but  the  judgment  in  this  case  establishes  the  fact  that 
that  liability  was  caused  by  the  defendant's  negligence.  The  plain- 
tiffs, without  fault  on  their  part,  have  been  made  legally  liable  for 
damages,  caused  by  the  defendant's  negligence.  The  judgments  re- 
covered against  the  plaintiffs,  established  the  damages  sustained  by 
them,  and  the  judgment  in  this  suit  established  the  defendant's  lia- 
bility for  those  damages.  The  underlying  principles  were  discussed 
in  the  cases  cited,  supra,  and  further  elaboration  of  them  is  unneces- 
sary. 

It  is  next  objected  that  notice  and  an  opportunity  to  defend  were  not 
given  the  appellant.  There  is  proof  of  a  letter  written  by  the  plain- 
tiffs' attorneys  to  the  appellant,  which  notified  it  of  one  suit,  invited  it 
to  co-operate  in  the  defense  of  the  suit,  and  gave  notice  of  an  intention 
to  hold  it  liable  for  any  judgment  recovered.  The  appellant's  counsel 
replied  to  that  letter,  inviting  a  conference ;  and  it  is  undisputed  that 
one  or  more  conferences  followed.  Two  witnesses  testified  on  behalf 
of  the  plaintiffs  that  the  defendant's  counsel  was  informed  of  the 
second  suit,  invited  to  co-operate  in  the  defense  of  that,  and  notified 
that  the  plaintiffs  would  look  to  the  appellant  for  the  payment  of  any 
judgments  recovered.  Whether  such  interviews  occurred  was  fairly 
submitted  to  the  jury,  who  have  found  in  the  plaintiffs'  favor;  but  it 
is  objected  that  notice  to  the  counsel  was  not  notice  to  the  appellant. 
It  may  be  conceded  that  notice  to  an  attorney  employed  in  a  particular 


Digitized  by 


Google 


744  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

litigation  is  not  notice  to  his  client  of  matters  not  pertaining  to  that 
litigation.  In  ruling  upon  an  objection  to  testimony,  respecting  the 
conversation  with  the  defendant's  counsel,  the  court  said,  "I  under- 
stood it  to  be  conceded  in  the  testimony  of  the  last  witness  that  Mr. 
Kilsheimer  was  the  counsel  for  the  American  Dock  Company,"  to 
which  the  latter  replied,  "There  will  be  no  denial  of  that  whatsoever." 
The  only  fair  construction  to  be  placed  on  that  language  is  that  Mr. 
Kilsheimer  was  the  general  counsel  of  the  appellant  at  the  time  the 
notice  was  claimed  to  have  been  given,  and  there  is  no  denial  that 
that  was  the  fact.  Notice  to  him  respecting  a  matter  in  which  he 
was  authorized  to  act  for  his  employer  was  notice  to  the  latter.  Ob- 
viously, if  a  written  notice  of  the  second  suit  had  been  mailed  to  the 
office  of  the  appellant,  it  would  merely  have  been  referred  to  its  coun- 
sel, precisely  as  the  written  notice  given  was  referred.  The  general 
employment  of  a  lawyer  by  a  corporation  to  act  for  it  in  all  legal 
matters  is  very  different  from  a  special  employment  in  a  particular 
matter.  Having  made  the  admission  above  referred  to,  the  defendant 
should  have  proved,  if  it  claimed  it  to  be  the  fact,  that  Mr.  ICilsheimer 
did  not  have  authority  to  receive  notice  on  its  behalf;  but  no  such 
claim  was  made  on  the  trial.  No  particular  form  of  notice  is  required, 
and  it  is  plain  that  the  notice  testified  to  was  sufficient.  Oceanic  Steam 
Nav.  Co.  V.  Co.  T.  E.,  144  N.  Y.  663,  39  N.  E.  360. 

There  may  be  some  doubt  whether  the  plaintiffs,  upon  the  proof 
in  this  record,  were  entitled  to  recover  the  costs  of  the  appeals  and 
the  expense  of  prosecuting  them;  but  the  only  question  raised  on 
that  branch  of  the  case  relates  to  the  sufficiency  of  the  proof  that  the 
disbursements  were  reasonable,  and  we  think  there  was  sufficient  evi- 
dence on  that  head  to  support  the  verdict. 

We  have  examined  the  numerous  exceptions  called  to  our  atten- 
tion by  the  appellant's  brief,  and  find  nothing  requiring  discussion  in 
addition  to  what  has  already  been  said. 

The  judgment  is  affirmed. 

Judgment  and  order,  unanimously  affirmed,  with  costs.    All  ooncur. 


In  re  PERRY. 

(Supreme  Gonrt,  Appellate  Division,  Second  Department    March  12,  1909.) 

1.  Costs  (f  251*)— On  Appeai/-* 'Costs." 

In  analogy  to  the  provision  of  Code  Civ.  Proc.  f  825d,  entitling  one  to 
whom  costs  are  awarded  to  include  in  his  bill  of  costs  his  necessary  dis- 
bursements, an  award  of  "costs"  on  appeal  from  a  surrogate's  decree 
included  disbursements;  a  Judgment,  '*wlth  costs,"  always  including  dis- 
bursements, except  on  appeals  from  orders. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  f  959;  Dec.  Dig.  S 
261.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1633-1640 :  vol. 
8,  p.  7620.] 
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2.  EacEODTOBS  AHD  Adkivistbatobs  (I  611*)— Accotjnung—Appbai/— Costs— 
Payment  Out  of  Estats. 

A  decree  modifying  a  decree  of  the  Surrogate's  Ck>tirt  settUng  the  ac- 
count of  an  executrix,  with  costs  to  the  appellant,  did  not  contemplate 
payment  of  the  costs  out  of  the  estate,  not  having  expressly  so  provided. 

[Ed.  Note.— >For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  f  2257 ;  Dec.  Dig.  S  611.*] 

In  the  matter  of  judicial  settlement  of  the  account  of  Arline  A. 
Perry,  as  executrix  of  Anne  Marchant  Stacy,  deceased.  On  motion 
to  amend  the  judgment  of  the  Appellate  Division  modifying  a  decree 
of  the  Surrogate's  Court  settling  the  account  of  the  executrix.  Motion 
denied. 

See,  also,  114  N.  Y.  Supp.  246. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  BURR,  and 
RICH,  JJ. 

Arnold  Davidson,  for  the  motion. 
Charles  W.  Church,  Jr.,  opposed. 

GAYNOR,  J.  It  is  not  necessary  to  amend  our  judgment  of  modifi- 
cation of  the  decree  of  the  surrogate  by  adding  the  words  "and  dis- 
bursements" to  the  words  "with  costs."  The  latter  phrase  includes 
disbursements  except  in  appeals  from  orders;  following  by  analogy 
in  the  case  of  surrogates'  decrees  or  judgments  the  express  provision 
of  section  3266  of  the  Code  of  Civil  Procedure  in  respect  of  other 
courts,  viz.,  that  "a  party  to  whom  costs  are  awarded  in  an  action  is 
entitled  to  include  in  his  bill  of  costs  his  necessary  disbursements." 
There  is  no  foundation  for  the  suggestion  that  under  our  order  the 
costs  are  to  be  paid  out  of  the  estate.  If  we  meant  that  we  would  have 
said  it.    To  grant  this  motion  would  be  to  introduce  a  bad  precedent. 

The  motion  is  denied  without  costs.    All  concur. 


In  re  DELAWARE  RIVER  AT  STILESVILLE. 

(Supreme  Ck>nrt,  Appellate  Division,  Third  Department    Mardi  10,  1909.) 

L  Fish  ({  1*) — ^Public  Pbopebtt— Nature  of  Right. 

Flail  mnning  in  a  river  are  ferse  naturee,  and  while  in  their  natural 
el^nent,  unconfined,  are  the  common  property  of  the  people  of  the  state, 
in  which  no  person  can  acquire  private  rights  without  reducing  them  to 
actual  possession. 

[Ed.  Note.— For  other  cases,  see  Fish,  Gent  Dig.  f  1 ;  Dec.  Dig.  f  1.*] 

2.  Watsbs  and  Waticb  Cottbsss  (S  40*) — ^Rights  op  Landowner. 

The  water  that  flows  over  the  land  of  a  person  is  not  his  property,  he 
at  most  having  cmly  a  usufmctuary  right  therein,  and  must  so  use  It  as 
not  to  unnecessarily  and  unreasonably  impair  its  usefulness  by  other 
riparian  proprietors. 

IBkL  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Oent  Dig. 
182;  Dec.  Dig.  140.*] 

•ffte  otti«r  oum  wm  mud*  topio  A  i  nvmbsb  in  D«e.  A  Am.  Dies.  1907  to  date,  ft  Rep'r  IndexM 

Digitized  by ' 


/Google 


746  115  NEW  YORK  8UPPLBMBNT.  (Sup.  Ct. 

3.  Watebs  aicd  Wateb  Ooubsbs  (8  53*)— Dam— Right  to  Maintain. 

The  right  of  riparian  owners  to  maintain  a  dam  in  a  stream  la  subject 
to  the  rights  of  the  public  to  use  the  waters  in  any  way  they  may  be 
practically  utilized. 

[Ed.  Nota — ^For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
S  53.*] 

4.  Fish  (S  8*) — ^Pbopaoation— Obstbugtion  bt  Daks— Regulation. 

A  riparian  owner's  right  to  maintain  a  dam  in  a  river  was  subject  to 
the  right  of  the  Legislature  to  require  the  construction  and  maintenance 
of  flshways  therein  so  as  to  prevent  the  obstruction  of  the  free  passage  of 
fish  up  the  stream  to  the  detriment  of  other  riparian  proprietors  or  the 
public  within  the  state's  right  to  regulate  fisheries. 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent  Dig.  f  16;  Dec.  Dig.  §  8.*] 

5.  Fish  (S  8*)— Regulation. 

The  Legislature  may  regulate  the  taking  of  fish  from  the  streams  of 
the  state,  whether  from  public  or  private  waters. 
[Ed.  Note.— For  other  cases,  see  Fish,  Cent  Dig.  {  16 ;   Dec.  Dig.  §  a*] 

6.  Navigable  Watebs  (8  1*) — "Navigable  Riveb." 

A  riVer  is  navigable  if  the  tide  ebbs  and  flows  therein,  or  if  it  is  in 
fact  navigable  during  some  season  of  the  year  for  the  floatage  of  boats, 
lighters,  rafts,  logs,  etc. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  5-9; 
Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases,  voL  5,  pp.  4675-4684; 
vol.  8,  p.  7728.] 

7.  Constitutional  Law  (|  ©3*) — Fish— Fishwat»— Statutes— Vested  Rights 

—Validity. 

Laws  1828,  p.  155,  c.  142,  authorized  the  construction  of  a  dam  in  the 
West  branch  of  the  Delaware  river  which  had  been  previously  declared 
to  be  a  public  highway,  limiting  the  height  of  the  dam  to  24  inches  above 
the  water  level,  and  providing  for  a  sluiceway  which  afforded  a  sufficient 
fishway.  The  dam  was  destroyed,  reconstructed,  and  raised  until  it 
was  more  than  twice  the  height  of  the  original  dam,  whereupon  the 
Forest,  Fish  and  Game  Commissioner  required  the  owner  to  construct  a 
fishway  therein  as  authorized  by  Forest,  Fish  and  Game  Law  (Laws  1900, 
p.  60,  c.  20)  Sfi  208,  209.  Held,  that  the  owner  of  the  dam  had  no  vested 
right  to  maintain  the  same  without  providing  an  efficient  fishway,  and 
that  the  statute,  in  so  far  as  it  applied  to  such  owner,  was  not  therefore 
unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  {  93.*] 

8.  Fish  (f  8*) — ^Regulation— Fishwats. 

Where  petitioner  under  legislative  authority  constructed  a  dam  in  the 
West  branch  of  the  Delaware  river,  which  operated  to  prevent  fish  from 
ascending,  but  it  appeared  that  the  spawning  during  which  the  fish  usual- 
ly ascended  the  river  only  took  place  between  March  1st  and  June  16th 
of  each  year,  an  order  requiring  petitioner  to  maintain  a  proper  fishway 
through  the  dam  should  be  modified  so  as  only  to  require  that  the  way  be 
kept  open  for  such  period. 

[Ed.  Note. — ^For  other  cases,  see  Fish,  Dec  Dig.  S  8.*] 

Appeal  from  Special  Term,  Delaware  County. 

Application  by  the  Deposit  Electric  Company  for  an  order  vacating 
an  order  of  James  S.  Whipple,  Forest,  Fish,  and  Game  Commission- 
er, requiring  erecting  of  an  efficient  fishway  in  petitioner's  dam  in  the 
West  branch  of  the  Delaware  river  at  Stilesville,  N.  Y.  Application 
denied,  and  petitioner  appeals.    Order  modified. 

*FDr  otb«r  cmm  im  lame  topic  ft  fi  kumbeb  in  Dec.  ft  Am.  Dig«.  1907  to  dAt«,  ft  Rep'r  Indexes 
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The  following  is  the  opinion  of  Lyon,  J.,  at  Special  Term : 

This  is  an  application  by  the  Deposit  Electric  Company  for  an  order  ot 
the  court  vacating  the  order  of  Hon,  James  S.  Whipple,  Forest,  Fish,  and 
Game  Commissioner  of  the  state  of  New  York,  served  upon  said  electric  com- 
pany, requiring  it  to  erect  an  efficient  flshway  in  its  said  dam  by  con- 
structing a  chute  5  feet  wide,  1  foot  high  on  the  inside,  and  40  feet  long,  which 
shall  at  all  times  remain  tight,  unobstructed,  and  uncovered,  the  bottom  of 
the  upper  end  of  which  shall  be  at  the  4-foot  level  of  such  dam,  and  the  lower 
end  of  which  shall  extend  under  the  water  below  the  dam,  and  a  portion  of 
the  inner  part  of  which  chute  shall  be  fitted  with  crossplecee  to  break  the  force 
of  the  current  of  water  passing  through  the  chute,  and  thus  allow  the  ready 
ascent  of  fish  from  the  water  below  to  the  water  above  the  dam. 

The  facts  as  established  by  the  affidavits  submitted  upon  this  application 
are  that  the  Deposit  Electric  Company's  said  dam  is  situated  upon  the  West 
branch  of  the  Delaware  river,  which  branch  is  a  fresh-water  stream  about 
75  miles  in  length,  having  its  origin  at  Stamford,  N.  Y.,  and  Joining  the  East 
branch  of  the  river  at  Hancock,  N.  Y.,  and  it  may  be  inferred  from  the  affi- 
davits that  the  Delaware  river  meets  tide  water  at  Philadelphia,  some  40 
miles  from  its  termination  In  Delaware  Bay,  although  doubtless,  as  a  fact  per- 
haps Immaterial  here,  somewhat  further  upstream ;  that  in  the  year  1822  the 
legislature  of  the  state  of  New  York  (page  195,  c.  195)  declared  the  West 
branch  of  the  Delaware  river  to  be  a  public  highway,  the  act  providing,  how- 
ever, "that  nothing  herein  contained  shall  be  construed  to  prevent  any  person 
or  persons  from  erecting,  keeping  and  maintaining  over,  on  or  across  the  said 
West  and  East  branches  of  said  river  •  •  *  any  bridges,  mill  dams, 
water  fences  of  eel  wires,  to  be  erected  or  constructed  in  such  manner  as  in 
no  wise  to  interrupt  or  materially  injure  the  free  navigation  of  the  waters  of 
the  said  streams  with  rafts  or  lumber  in  time  of  an  ordinary  freshet  for  run- 
ning lumber."  That  in  the  year  1828  (page  155,  c.  142)  the  Legislature  pro- 
vided that  it  should  be  lawful  for  the  three  persons  therein  named,  their 
associates  and  assigns,  to  erect  and  maintain  a  dam  across  the  West  branch 
of  the  Delaware  river  at  the  location  of  the  said  Stilesville  dam,  not  exceeding 
24  inches  above  low-water  level,  "but  there  shall  be  constructed  and  main- 
tained in  said  dam  a  sluiceway  of  such  dimensions  and  construction  as  to  ren- 
der the  passage  safe  and  easy  for  boats,  arks  and  rafts  at  all  times  during 
the  continuance  of  said  dam,"  and  that  the  dam  should  be  constructed  in  three 
years,  and  should  not  affect  or  injure  the  rights  or  properties  of  any  person 
unless  with  consent  first  obta^ined,  and  that  "this  act  and  everything  therein 
contained  shall  be  deemed  to  be  taken  subject  to  the  right  of  the  Legislature 
at  any  time  hereafter,  to  alter,  modify  or  repeal  at  pleasure." 

That  about  the  year  1830  a  brush  and  stone  dam,  surmounted  by  hardwood 
plank,  making  the  dam  in  all  two  or  three  feet  in  height,  was  constructed 
upon  the  site  of  the  present  Stilesville  dam,  and  that  it  furnished  the  power 
which  operated  a  sawmill,  carding  mill,  ax  factory,  and  excelsior  factory  suc- 
cessively, portions  of  the  dam  at  times  being  washed  out,  but  being  restored 
and  probably  raised  one  foot  when  owned  by  CoUett,  until  about  the  year 
1895,  when  a  large  portion  of  the  dam  went  out  and  was  not  rebuilt,  and  the 
business  at  the  dam  was  abandoned ;  that  in  or  about  the  year  1901  the  De- 
posit Electric  Company  purchased  the  property  and  built  a  dam,  which  is  the 
upper  portion  of  the  present  dam,  which  was  constructed  by  bedding  five 
lines  of  timbers,  each  about  1  foot  square,  constituting  a  substructure  of 
stringers  or  mud  sills,  24  feet  in  width,  covering  a  space  across  the  river,  held 
in  place  by  long  iron  rods  driven  through  the  timbers  and  into  the  ground. 
Upon  the  foundation  afforded  by  these  stringers  the  present  dam  of  masonry, 
timbers,  and  planking  was  constructed.  The  present  dam  is  2  or  3  feet  higher 
than  the  old  brush  dam  originally  constructed,  is  about  350  feet  in  length,  and 
since  the  construction  in  the  summer  and  fall  of  1902  of  the  crib  apron  work, 
as  hereinafter  stated.  Is  about  24  feet  in  width,  with  a  spillway  1(X)  feet  long, 
the  crest  of  which  is  1  foot  lower  than  the  crest  of  the  remaining  250  feet  of 
the  dam. 

There  was  a  spillway  and  apron  in  the  brush  dam  as  originally  constructed, 
and  fish  could  pass  up  over  the  dam  at  all  times  of  the  year  excepting  in  times 
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of  low  water ;  and,  before  the  construction  of  the  dam  by  the  Deposit  Eaectrie 
Company,  shad  were  at  times  caught  several  miles  above  the  dam,  and  other 
fish  were  more  numerous  above  the  dam  than  since  the  construction  of  the 
present  dam.  It  was  noc  possible  for  shad  or  other  fish  to  pass  up  over  the 
dam  constructed  by  the  Deposit  Electric  Ck)mpany  In  1091,  nor  Is  It  possible 
for  any  fish  to  pass  up  over  the  present  dam  since  the  spillway  and  alleged 
fishway  were  constructed  In  1902,  unless  during  the  periods  of  extraordinary 
freshets,  if.  Indeed,  fish  run  at  such  times.  In  periods  of  ordinary  water 
the  lower  end  of  the  spillway  is  out  of  the  water,  and  during  the  greater 
portion  of  the  year,  while  the  slash  boards  are  on,  there  Is  very  little  water 
in  the  river  below  the  dam,  between  the  dam  and  the  point  in  the  river  where 
the  water  from  the  flume  reenters  the  river  some  70  to  80  rods  below  the 
dam.  During  the  earlier  years  many  rafts  of  logs  And  lumber  were  annually 
run  down  the  Delaware  river,  but  during  the  later  years  the  running  of  rafts 
has  been  infrequent 

During  a  considerable  portion  of  the  year  slash  boards  are  maintained  by 
the  electric  company  upon  the  spillway,  raising  it  to  the  height  of  the  re- 
mainder of  the  dam,  and  at  times  slash  boards  have  been  placed  by  the  com- 
pany upon  the  remaining  250  feet  of  the  dam,  and  also  sufficiently  high  upon 
the  spillway  to  raise  It  to  a  corresponding  height 

The  fish  which  inhabit  the  West  branch  of  the  Delaware  river  are  the 
ordinary  fresh-water  fish,  mostly  bass,  chub,  trout,  pickerel,  suckers,  and 
bullheads,  and  usually  in  the  spring  of  the  year  shad  pass  up  the  river  from 
the  ocean«  The  land  on  each  side  of  the  river  at  the  ends  of  the  dam,  and 
above  for  a  distance,  is  owned  by  the  Deposit  Electric  Company,  which  has 
also  acquired  the  rights  of  flowage  of  the  lands  covered  by  the  present  pond, 
which  extends  nearly.  If  not  quite,  twice  as  far  up  the  river  as  the  pond 
of  the  original  brush  dam. 

In  the  winter  and  spring  of  1901  and  1902  the  gravel  below  the  dam  for 
practically  the  whole  length  of  the  dam  was  washed  out,  creating  a  deep 
hole  nearly  or  quite  across  the  river,  and  threatening  the  underminiug  and 
destruction  of  the  dam. 

By  chapter  594,  p.  1736,  of  the  Laws  of  1902,  the  Legislature  appropriated 
•'for  a  fishway  In  the  Delaware  river  over  the  Deposit  Electric  Company's 
dam,  $1,500,  or  so  much  thereof  as  may  be  necessary.*' 

Pursuant  to  such  appropriation,  in  the  month  of  July,  1902,  "plans  and  de- 
tails of  fishway  proposed  for  the  Deposit  Electric  Company's  dam,  Delaware 
river,  Delaware  county,  N.  T.,"  were  prepared  by  the  Engineer's  Department 
of  the  state  of  New  York,  which  plans  were  approved  at  a  meeting  of  the 
Forest,  Fish  and  Game  Commission  held  August  12,  1902,  and  during  the  sum- 
mer and  fall  of  1902  such  hole  below  the  dam,  extending  practically  the  whole 
length  of  the  dam,  as  above  stated,  was  filled  by  placing  cribwork  therein, 
and  filling  the  cribwork  to  the  top  with  stones,  and  capping  the  same  with 
small  timbers,  thereby  widening  the  dam  the  whole  length  thereof,  about  10 
feet ;  and  also  a  spillway  100  feet  wide,  the  crest  of  which  was  1  foot  below 
the  top  ot  the  dam,  was  constructed ;  and  in  the  month  of  October,  1902^  there 
was  paid  to  R.  H.  Palmer,  who  was  a  stockholder,  and,  as  respondent  claims, 
an  officer  also,  of  the  said  electric  company,  by  the  state  of  New  York,  pur- 
suant to  said  appropriation,  the  sum  of  $985.05  "for  material  and  labor  in 
building  fishway  in  dam  located  at  Deposit  N.  Y.,  in  the  Delaware  river." 
Whether  any  part  of  the  moneys  so  paid  by  the  state  was  for  labor  and 
material  in  constructing  any  portion  of  the  dam  or  cribbing  other  than  that 
constituting  the  spillway  is  not  stated,  excepting  under  an  indefinite  allegation 
upon  information  and  belief. 

Since  the  construction  of  said  spillway  in  1902,  said  dam  has  not  interrupted 
or  materially  injured  the  free  navigation  of  the  waters  of  the  stream  with 
rafts  or  lumber  in  times  of  ordinary  freshets  for  running  lumber. 

A  fishway  was  not  built  in  the  manner  specified  by  the  said  plans  of  the 
State  Eiigineer's  office,  but  cleats  about  eight  feet  long  were  spiked  upon  the 
spillway  at  the  outer  edges,  and  these  cleats  were  soon  thereafter  destroyed 
or  removed.  Such  alleged  fishway  seems  to  have  been  temporarily  replaced 
during  a  portion  of  each  subsequent  year  with  a  covered  chute  which  has 
been  taken  out  by  the  ice. 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  DELAWARE  BIVEB  AT  SULESVUXB.  749 

In  the  year  1906,  complaints  having  been  made  to  the  Forest,  Fish,  and 
Game  Commissioner  that  the  dam  obstructed  the  passage  of  fish  up  the  river, 
the  deputy  commissioner  went  to  the  dam  and  Investigated  the  conditions 
there,  the  attorneys  and  certain  of  the  officers  of  the  electric  company  being 
present,  but  deposing  that  they  understood  that  the  purpose  of  the  visit  of  the 
deputy  commissioner  related  to  certain  Indictments  then  pending;  against  the 
directors  of  the  electric  company  by  reason  of  the  construction  and  mainte- 
nance of  the  same  as  a  public  nuisance.  Soon  thereafter,  and  on  August  6, 
1906>  the  Forest,  Fish,  and  Qame  Ck>mmlssloner  made  the  order  complained 
of,  and  for  the  vacating  of  which  this  application  Is  made. 

The  Deposit  Electric  Company,  which  Is  a  domestic  corporation,  has  ex- 
pended the  sum  of  about  175,000  In  constructing  an  electric  power  plant  Just 
below  said  dam,  and  In  building  said  dam  and  appurtenances,  and  In  pur- 
chasing and  leasing  lands  and  water  rights  in  connection  with  Its  power  sta- 
tion. Complying  with  the  said  order  of  the  commissioner  would  prevent  the 
electric  company  maintaining  slash  boards  upon  the  dam,  and  thereby  much  les- 
sen the  power  which  has  heretofore  been  obtained  by  the  electric  company  by 
such  means,  and  materially  Increase  the  cost  to  the  electric  company  of 
supplying,  under  contract,  lights  to  the  villages  of  Deposit  and  Hancock,  and 
of  furnishing  lights  and  power  to  other  customers.  The  electric  company, 
objecting  to  complying  with  the  order,  thereupon  made  this  motion  at  a  Special 
Term  of  this  court,  asking  that  such  order  of  the  commissioner  be  set  aside, 
and  that  the  Deposit  Electric  Company  be  relieved  from  all  the  requirements 
and  provisions  thereof.  Negotiations  with  the  view  of  coming  to  an  agreement 
mutually  satisfactory  having  been  unavailing,  the  matter  now  comes  up  foE 
determination. 

The  Forest,  Fish,  and  Game  Law  (chapter  488»  p.  983,  Laws  1892,  as  re- 
enacted  with  amendments  by  Laws  1900,  p.  22,  c.  20,  being  chapter  31  of 
the  General  Laws)  provides,  so  far  as  applicable  here  (sections  55  and  61),  that 
no  person  shall  by  means  of  any  rack,  screen,  weir,  or  other  obstruction  In  any 
creek,  stream,  or  river,  prevent  the  passage  of  fish  protected  by  law.  In  1875 
(chapter  602,  p.  733)  the  sum  of  |15,000  was  appropriated  for  the  purpose  of 
removing  obstructions  from  the  Delaware  river  and  its  branches  above  the 
point  where  the  New  Jersey  state  line  crosses  the  river.  What  action,  If  any, 
was  taken  under  this  act  Is  not  shown.  The  forest,  fish,  and  game  law  also 
provides  (section  208)  that  before  the  construction  of  a  dam  is  commenced  on 
any  stream  more  than  six  miles  long  inhabited  by  fish  protected  by  the  act, 
included  in  which  are  the  fish  Inhabiting  the  West  branch  of  the  Delaware 
river,  the  plans  thereof  and  a  statement  of  the  same,  length  and  location  of 
the  stream,  shall  be  given  by  the  commission  by  the  person,  or,  if  by  public 
authority,  by  the  official,  directing  or  permitting  the  work.  No  such  notice 
was  given  of  the  proposed  construction  by  the  Deposit  Electric  Company  of 
this  dam  In  1901.  Section  209  provides:  *'Fishways  ordered.  The  commis- 
sion may  by  an  order  entered  In  their  minutes  and  served  by  copy  on  any 
person  or  official  direct  the  construction  of  fishways  in  proper  form  In  any 
dam,  or  If  there  be  fishways,  such  changes  therein  as  will  make  them  effi- 
cient. Any  person  or  official  receiving  such  an  order  may  on  notice  to  the 
commission,  apply  to  be  relieved  therefrom  to  the  Supreme  Court,  which  shall 
have  power  to  affirm,  reverse  or  modify  the  same  as  Justice  requires/'  Section 
211  provides  the  penalty  for  the  failure,  refusal,  or  neglect  of  any  person 
owning  or  maintaining  a  dam  to  comply  with  the  order  of  the  commission 
to  build,  repair,  or  change  any  fishway,  or,  if  reviewed  by  the  court,  the  offi- 
cial order  relating  thereto.  By  chapter  94,  p.  230,  of  the  Laws  of  1901,  it 
was  provided,  so  far  as  Is  relevant  to  this  application,  that  the  Forest,  Fish, 
and  Game  Commissioner  shall  consist  of  a  single  commissioner,  who  shall  have 
all  the  powers  and  duties  now  possessed  by  such  commission. 

The  important  questions  here  Involved  are  whether  the  Forest,  Fish,  and 
Game  Commissioner  has  the  power  to  order  the  placing  of  a  fishway  by  the 
D^)O0it  Electric  Company  in  its  dam  across  the  West  branch  of  the  Delaware 
river  at  StUesville,  N.  Y.,  and,  if  so,  whether  the  order  which  has  been  made 
by  the  commissioner  is  a  reasonable  exercise  of  such  power. 

Fish  running  at  large  in  the  West  branch  of  the  Delaware  river  are  ferae 
natures,  and  while  in  their  natural  element,  unconfined,  are  the  public  prop- 
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erty  of  all  the  people  of  the  state  In  common,  and  no  person  can  acquire  proper- 
ty therein,  divested  of  the  rights  of  others,  excepting  by  taking  and  reducing 
them  to  actual  possession ;  and  while  an  individual  may  thus  acquire  a  quali- 
fied property  therein,  yet  if  the  fish  escape  and  return  to  the  river  and  are 
again  at  large,  they  become  public  property,  and  subject  to  appropriation  by 
the  first  person  who  takes  them.  People  v.  Doxtater,  75  Hun,  472,  27  N.  Y. 
Supp.  481,  affirmed  147  N.  Y.  723,  42  N.  E.  724. 

The  water  which  flows  over  the  lands  of  a  person  is  not  his  property,  and 
at  most  he  has  a  mere  usufructuary  right  therein,  and  must  so  use  it  as  to 
not  unnecessarily  and  unreasonably  Impair  its  usefulness  by  other  riparian 
owners.  While  the  Deposit  Electric  Company  may  own  the  land  on  which  the 
dam  is  built,  and  also  a  large  portion  of  the  lands  covered  by  the  pond,  yet 
as  was  said  in  Sweet  v.  Syracuse,  129  N.  Y.  835.  27  N.  E.  1061,  29  N.  E.  289: 
"It  is  a  principle  recognized  in  the  Jurisprudence  of  every  civilized  people 
from  the  earliest  times  that  no  absolute  property  can  be  acquired  in  flowing 
water.  Like  light,  air,  or  heat  of  the  sun,  it  has  none  of  the  attributes  com- 
monly ascribed  to  property,  and  Is  not  the  subject  of  exclusive  dominion  and 
control.  •  ♦  ♦  While  the  right  to  use  it  as  it  flows  along  in  a  body  may 
become  a  property  right,  yet  the  water  Itself,  the  corpus  of  tiie  stream,  never 
becomes,  or  in  the  nature  of  things  can  become,  the  subject  of  fixed  appropria- 
tion or  exclusive  dominion,  in  the  sense  that  property  In  the  water  itself  can 
be  acquired,  or  become  the  subject  of  transmission  from  one  to  another.  Nei- 
ther sovereign  nor  subject  can  acquire  anything  more  than  a  mere  usufruc- 
tuary right  therein.  *  *  *  These  propositions  have  been  often  stated  by 
Jurists  and  in  Judicial  decisions  in  different  forms,  but  it  is  believed  that 
they  all  concur  in  the  same  general  result"  (citing  a  large  number  of  authori- 
ties). The  right  of  the  Deposit  Electric  Company  to  maintain  its  dam  has 
at  all  times 'been  subject  to  the  rights  of  the  public. 

The  people  of  the  state  have  certain  easements,  one  of  which  is  the  right  to 
transport  thereon  the  product  of  the  forest  and  soil  along  its  banks  (Slater 
V,  Fox,  5  Ilun,  544),  and  use  the  waters  in  any  way  in  which  they  can  be 
practically  utilized  (Buffalo  Pipe  Line  Co.  v.  N.  Y.,  etc.,  R.  R.,  10  Abb.  N. 
C.  107).  The  people  of  the  state  have  also  as  an  easement  in  this  stream  the 
right  to  have  fish  Inhabit  its  waters  and  freely  pass  to  their  spawning  beds 
and  multiply,  and  the  right  to  take,  and  use  such  fish  for  food,  subject  to 
such  regulations  as  the  Legislature  may  prescribe ;  and  no  riparian  proprietor 
upon  the  stream  has  the  right  to  obstruct  the  free  passage  of  fish  up  the 
stream  to  the  detriment  of  other  riparian  proprietors  or  of  the  public.  As 
is  said  in  Gould  on  Waters,  f  206:  "Riparian  owners  upon  navigable  waters 
cannot  lawfully  use  the  water  so  as  to  Impair  the  public  rights  of  navigation 
and  fishery;  and  by  the  common  law  the  right  to  have  fish  pass  up  private 
rivers  from  the  sea  is  a  conunon  right  in  all  the  proprietors  upon  the  stream.** 
The  right  of  the  Legislature  to  regulate  the  taking  of  fish  from  the  streams 
of  the  state,  and  even  from  private  waters,  has  long  been  established.  Hooker 
V.  Cummings,  20  Johns.  91,  11  Am.  Dec.  249 ;  People  v.  Doxtater,  75  HUn,  472, 
27  N.  Y.  Supp.  481,  affirmed  147  N.  Y.  723,  42  N.  B.  724,  commenting  upon 
People  V.  Piatt,  17  Johns.  195,  8  Am.  Dec.  382. 

By  the  common  law  of  England,  rivers  were  navigable  where  the  tide  did 
not  ebb  and  flow.  Hooker  v.  Cummings,  supra.  A  river  is  In  fact  navigable 
on  which  boats,  lighters,  or  rafts  may  be  floated  to  market.  Norgan  v.  King, 
35  N.  Y.  453,  91  Am.  Dec.  58;  Buffalo  Pipe  Line  Co.  v.  N.  Y.,  etc.,  R.  R. 
Co.,  supra;  Browne  v.  Scofleld,  8  Barb.  239.  If  a  stream  is  of  sufficient 
capacity  for  the  floating  of  rafts  and  logs  In  the  condition  in  which  it  general- 
ly appears  by  nature,  it  will  be  regarded  as  public,  notwithstanding  there  may 
be  times  when  it  becomes  too  dry  and  shallow  for  the  purpose.  Cooley's  Con- 
stitutional Limitations,  p.  861.  The  West  branch  of  the  Delaware  river  was 
declared  to  be  a  public  highway  by  chapter  195,  p.  195,  Laws  1822,  as  herein- 
before stated. 

The  courts  of  other  states  and  of  the  United  States  have  uniformly  held 
that  a  riparian  owner  has  not  the  right  to  maintain  a  dam  or  other  obstruc- 
tion which  prevents  the  passage  of  flsh  up  the  streams,  and  that  the  Legis- 
lature may  establish  regulations  to  prevent  obstructions  to  the  passage  of  fish. 

In  People  v.  Truckee  Lumber  Co.,  116  Cal.  399,  48  Pac  374,  39  L.  R,  A.  581, 
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88  Am.  St  Rep.  183,  It  was  said:  'The  flsh  within  onr  waters  constitute  tho 
most  Important  constituent  of  that  species  of  property  commonly  designated 
as  wild  game,  the  general  right  and  ownership  of  which  Is  In  the  people  of  the 
state  (Ex  parte  Maler,  103  Cal.  476,  483,  37  Pac  402.  42  Am.  St  Rep.  129), 
as  In  England  It  was  In  the  King;  and  the  right  and  power  to  protect  and 
preserve  such  property  for  the  common  use  and  benefit  Is  one  of  the  recog- 
nized prerogatives  of  the  sovereign  coming  to  us  from  the  common  law,  and 
preserved  and  expressly  provided  for  by  the  statutes  of  this  and  every  other 
state  of  the  Union.  •  •  ♦  The  dominion  of  the  state  for  the  purposes  of 
protecting  Its  sovereign  rights  in  the  flsh  within  Its  waters,  and  their  preserva- 
tion for  the  common  enjoyment  of  Its  citizens.  Is  not  confined  within  the  nar- 
row limits  suggested  by  defendant's  argument.  It  Is  not  restricted  to  their 
protection  only  when  found  within  what  may  In  strictness  be  held  to  be 
navigable  or  otherwise  public  waters.  It  ext^ids  to  all  waters  within  the 
state,  public  or  private,  wherein  these  animals  are  habited  or  accustomed  to 
resort  for  spawning  or  other  purposes,  and  through  which  they  have  freedom 
of  passage  to  and  from  the  public  fishing  grounds  of  the  state.  To  the  ex- 
tent that  waters  are  the  common  passageway  of  fish,  although  flowing  over 
lands  entirely  subject  to  private  ownership,  they  are  deemed  for  such  pur- 
poses public  waters,  and  subject  to  all  laws  of  the  state  regulating  the  right 
of  fishery.  •  •  •  While  the  right  of  fishery  upon  his  own  land  Is  ex- 
clusively In  the  riparian  proprietor,  this  does  not  imply  or  carry  the  right 
to  destroy  what  he  does  not  take.  He  does  not  own  the  fish  in  the  stream. 
His  right  of  property  attaches  only  to  those  he  reduces  to  actual  possession, 
and  he  cannot  lawfully  kill  or  obstruct  the  free  passage  of  those  not  taken. 
This  right  In  the  owner  of  the  land  must  be  regarded  as  qualified  to  a  cer- 
tain extent  by  the  universal  principle  that  all  property  is  held  subject  to  those 
general  regulations  which  are  necessary  to  the  common  good  and  general  wel- 
fare, and  to  that  extent  It  is  subject  to  legislative  control.  It  Is  a  well- 
established  principle  that  every  person  shall  so  use  and  enjoy  his  own  prop- 
erty, however  absolute  and  unqualified  his  title,  that  his  use  of  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  Injurious  to  the  rights  of  the  public.  Hence, 
while  the  riparian  owner  has  the  exclusive  right  of  fishery  upon  his  own  land, 
he  must  so  exercise  that  right  as  not  to  injure  others  In  the  enjoyment  of  a 
similar  right  upon  their  lands  upon  the  stream  above  and  below. 

In  Stoughton  v.  Baker,  4  Mass.  522,  3  Am.  Dec.  236,  the  court  said:  '*But 
the  right  to  build  a  dam  for  the  use  of  a  mill  was  under  several  implied  limi- 
tations. One  was  to  protect  private  rights  by  compelling  him  to  make  com- 
pensation to  the  owners  of  land  above  for,  and  damages  occasioned  by,  over- 
flowing their  lands.  Another  was  to  protect  the  rights  of  the  public  to  the 
fishery,  so  that  the  dam  must  be  so  constructed  that  the  fish  should  not  te 
interrupted  In  their  passage  up  the  river  to  cast  their  spawn.  Therefore, 
every  owner  of  a  watei*  mill  or  dam  holds  It  on  the  condition,  or  perhaps  under 
the  limitation,  that  a  sufficient  and  reasonable  passageway  shall  be  allowed 
for  the  fish.  This  limitation,  being  for  the  benefit  of  the  public,  is  not  ex- 
tinguished by  any  Inattention  or  neglect  In  compelling  the  owner  to  comply 
with  It,  for  no  laches  can  be  Imputed  to  the  government,  and  against  It  no  time 
runs  so  as  to  bar  its  rights." 

In  Commonwealth  v.  Essex  Co.,  13  Gray  (Mass.)  249,  Chief  Justice  Shaw  uses 
this  language:  "It  seems  to  be  well  settled  that  the  obstruction  of  the  passage 
of  the  annual  migratory  fish  through  the  rivers  and  streams  of  the  common- 
wealth is  not  an  Indictable  offense  at  common  law.  But*  the  right  to  have 
these  fish  pass  up  rivers  and  streams  to  the  head  waters  thereof  Is  a  public 
right  and  subject  to  regulation  by  the  Legislature.*' 

In  Commonwealth  v.  Chapln,  5  Pick.  (Mass.)  199,  16  Am.  Dec.  386,  the  court 
held  that:  "In  a  river  not  navigable  the  proprietor  of  the  adjoining  soil  has 
an  exclusive  right  of  fishery  in  front  of  his  land  to  the  thread  of  the  river, 
except  so  far  as  this  right  has  been  qualified  by  legislative  regulations.  But 
this  right  Is  limited  to  the  taking  of  fish,  and  does  not  carry  with  it  a  rleht 
to  prevent  the  passage  of  fish  to  the  lakes  and  ponds  for  the  multiplication  of 
the  species.'* 
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The  Supreme  Court  of  the  United  States,  in  Holyoke  Company  y.  Lyman, 
15  Wall.  600,  21  Jm  Ed.  133,  said:  **Rlvers,  though  not  navigable  even  for 
t>oatB  or  rafts,  and  even  smaller  streams  of  water,  may  be,  and  often  are, 
regarded  as  public  rights,  subject  to  legislative  control,  as  the  means  for 
creating  power  for  operating  mills  and  machines,  or  as  the  source  for  fur- 
nishing a  valuable  supply  of  fish,  suitable  for  food  and  sustenance.  Such 
water  power  is  everywhere  regarded  as  a  public  righ^  and  fisheries  of  the 
kind,  even  in  waters  not  navigable,  are  also  so  far  public  rights  that  the 
Legislature  of  the  state  may  ordain  and  establish  regulations  to  prevent  ob- 
structions to  the  passage  of  the  fish,  and  to  promote  the  usual  and  uninter- 
rupted enjoyment  of  the  right  of  the  riparian  owners." 

In  Parker  v.  People,  111  111.  581,  588,  53  Am.  Rep.  643,  the  court  said: 
''Belonging  to  all,  common  Justice  requires  their  preservation  for  the  use  and 
enjoyment  of  all.  From  the  wild  and  wandering  nature  of  fish  they  are  not, 
nor  can  they  be,  the  subject  of  ownership  in  running  streams,  like  animals 
and  fowls  which  have  been  domesticated.  The  nature  of  fish  impels  them 
periodically  to  pass  up  and  down  streams  for  breeding  purposes,  and  in  such 
streams  no  one,  not  even  the  owner  of  the  soil  over  which  the  stream  runs, 
owns  the  fish  therein,  or  has  the  legal  right  to  obstruct  their  passage  up  or 
down,  for  to  do  so  would  be  to  appropriate  what  belongs  to  all  to  his  own 
individual  use,  which  would  be  contrary  to  common  right,  and,  all  having 
a  common  and  equal  ownership,  nothing  short  of  leg^islative  power  can  regu- 
late and  control  the  enjoyment  of  this  common  ownership.  This  must  be  so 
from  absolute  necessity.  There  is  not,  nor  can  there  be,  any  other  means 
of  protecting  each  individual  in  the  enjoyment  of  the  rights  his  Joint  owner- 
ship confers,  hence  the  necessity  of  legislative  action  to  preserve  and  protect 
the  rights  of  each  and  all  in  their  common  inheritance.  Therefore  the  power 
of  the  Legislature  to  act  must  be  admitted.  The  common  law  has  always 
recognized  the  right  of  the  riparian  owner  to  take  fish  in  the  waters  running 
over  his  own  soil,  and  appropriate  them  to  his  own  use,  but,  the  fish  being 
the  common  property  of  the  people,  such  owner  has  never  had  the  right  to 
obstruct  their  passage  from  that  portion  of  the  river  which  flows  over  his 
land,  nor  has  he  the  right  to  wantonly  destroy  the  fish  passing  over  it,  and 
thus  deprive  the  community  of  their  right  to  and  ownership  in  the  fish,  hence 
the  manner  in  which,  the  time  when,  and  the  amount  such  riparian  owner 
shall  take,  for  the  preservation  of  the  common  property,  is  a  legislative  and 
governmental  function.  Government  was  organized  to  protect  the  general 
and  collective  rights  of  the  governed  as  fully  as  the  individual  rights  of 
each  member  of  the  body  politic,  and  this  power,  as  we  shall  see,  has  been 
exercised  as  a  legislative  function  by  the  British  Parliament  almost  from  the 
time  of  its  organization,  as  well  as  by  our  state  governments  since  their  organ- 
izations." 

In  State  of  Iowa  y.  Beardsley,  108  Iowa,  896,  79  N.  W.  138,  the  headnotes 
read  as  follows: 

**Laws  17th  Qen.  Assem.  p.  178,  c.  188,  which  provided  that  the  owner  or  own- 
ers of  any  dam  or  obstruction  across  any  water  course  in  this  state  shall  with- 
in a  reasonable  time  construct  and  maintain  over  and  across  said  dam  a  fishway 
which  will  afford  a  free  passage  for  fish  up  and  down  and  through  said  water 
course,  and  that  any  dam  not  so  provided  within  a  reasonable  time  shall  be 
abated  as  a  public  nuisance,  is  not,  as  to  one  who  owns  on  both  sides  of  a 
stream,  and  who  has  maintained  a  dam  there  for  23  years,  unconstitutional, 
as  depriving  him  of  his  property  without  due  process  of  law ;  nor  does  such 
act  constitute  a  taking  of  private  property  for  public  use  without  Just  com- 
pensation. 

"The  requirement  by  the  Legislature  that  dams  across  streams  shall  be  so 
constructed  as  not  to  interfere  with  the  passage  of  fish  la  a  legitimate  exercise 
of  the  police  power  of  the  state. 

*'By  maintaining  a  dam  for  20  years  the  owner  does  not  acquire  a  pre- 
scription right,  as  against  the  power  of  the  state,  to  compel  the  erection  of 
flshways." 

It  will  be  observed  that  there  was  no  grant  of  the  fisheries  to  the  state, 
.and  that  the  statute  of  Iowa  requiring  the  construction  of  flshways  in  dams 
was  in  effect  similar  to  that  of  New  York  state. 
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The  case  of  West  Point  Power  C6.  t.  Nebraaka,  40  Neb,  218,  06  N.  W.  6, 
holda  that  persons  erecting  and  maintaining  dams  for  milling  purposes  in  the 
streams  of  that  state  do  so  with  the  implied  obligation  to  maintain  adequate 
fishways  for  the  passage  of  fish  from  the  lower  to  the  higher  level  of  such 
streams  and  their  tributaries. 

In  State  v.  Theriault,  70  Vt  017,  621,  41  Atl.  1030,  48  L.  R.  A.  290.  67  Am. 
St  Rep.  696,  the  court  said:  '*The  right  to  take  fish  from  flowing  waters, 
not  boatable,  in  this  state,  pertains  solely  to  the  owner  of  the  land  through 
which  such  waters  flow.  It  pertains  to  such  owner  personally,  and  is  his 
private  right ;  but  he  does  not  own  such  flowing  water,  and  only  has  the  right 
properly  to  use  it  while  on  its  passage.  He  can  use  it  in  a  reasonable  manner 
for  domestic  purposes,  for  creating  power,  and  for  taking  fish  therefrom.  He 
must  not  divert  it  from  its  course,  nor  pollute  it,  but  leave  it  so  that  the 
landowners  on  the  stream  above  and  below  him  can  enjoy  their  full  like  use 
of  the  water,  and,  among  these,  the  right  to  take  fish  from  the  stream.  This 
right  implies  and  carries  with  it  the  common  right  to  have  fish  inhabit  and 
spawn  in  the  stream.  For  this  purpose  they  must  have  a  common  passageway 
to  and  from  their  spawning  and  feeding  grounds.  Fish  themselves  are  fer» 
naturee,  the  common  property  of  the  public,  or  of  the  state,  in  thife  country. 
From  this  common  property  the  owner  of  the  soil  over  which  the  nonboatable 
stream  flows  has  the  right  to  appropriate  such  as  he  may  capture  and  re- 
tain ;  bnt  this  right  of  capture  and  appropriation  is  subject  to  regulation  and 
control  by  the  representatives  of  the  people,  so  that  there  shall  continue  to  be 
a  common  property.  The  preservation  of  the  common  property,  and  its  in- 
crease by  the  introduction  of  new  and  better  species  of  flsh,  is  not  a  taking 
away  of  the  right  of  the  owner  of  the  land  on  the  stream  to  appropriate 
therefrom,  but  a  preservation  or  enlargement  of  such  right  The  state,  the 
representative  of  the  people,  the  common  owner  of  all  things  ferse  naturee, 
not  only  has  the  right,  but  is  under  a  duty,  to  preserve  and  increase  such 
common  property." 

In  State  v.  Franklin  Falls  Ck>.,  49  N.  H.  240,  6  Am.  Rep.  518,  it  was  held 
that  the  maintenance  of  dams  without  fishways  in  an  unnavigable  river  which 
is  the  outlet  to  a  large  inlet  lake,  thereby  obstructing  the  passage  of  migra- 
tory fish  from  the  sea  to  the  lake,  constitutes  an  indictable  offense  at  common 
law,  and  that  no  right  will  be  acquired  as  against  the  state  by  the  obstruction 
of  a  public  fishway,  though  continued  for  more  than  20  years  under  a  claim 
of  right,  if  such  obstruction  in  fact  originated  without  right. 

Many  other  decisions  in  these  and  other  states  of  the  Union  might  be  cited 
to  the  same  effect 

Not  only  has  the  Legislature  the  right  to  protect  and  regulate  the  easements 
of  the  right  of  an  unobstructed  navigation  of  the  streams  of  the  state,  and 
of  the  right  of  an  unobstructed  passage  of  fish  through  such  waters,  but  it  has 
also  the  right  to  prohibit  and  regulate  the  taking  of  fish  therefrom,  and  even 
from  private  waters  within  the  state,  and  the  discharge  into  the  streams  of 
substances  harmful  to  fish,  and  such  power  has  been  frequently  exercised,  and 
such  exercise  repeatedly  held  to  be  constitutional  and  valid. 

The  petitioner  alleges  that  the  dam  of  the  Deposit  Electric  Company  having 
been,  as  it  claims,  lawfully  constructed  under  authority  of  the  Legislature 
(chapter  142,  p.  155,  Laws  1828),  cannot  now  be  interfered  with,  and  the 
electric  company  compelled  to  put. in  a  fishway,  and  that  the  provisions  of 
the  forest,  fish,  and  game  law  in  that  regard  are  unconstitutional,  and  the 
petitioner  quotes  from  the  opinion  in  the  case  of  Chenango  Bridge  Company 
T.  Paige,  88  N.  Y.  186,  88  Am.  Rep.  407,  in  support  of  his  contention. 

Many  of  the  decisions  of  this  and  other  states  heretofore  cited  uphold  the 
constitutionality  of  the  forest,  fish,  and  game  law.  B)very  presumption  is  in 
favor  of  the  constitutionality  of  a  statute,  and,  to  justi^  the  court  in  pro- 
nouncing it  unconstitutional,  it  must  be  made  to  appear  that,  when  fairly 
and  reasonably  construed,  it  is  in  cleat  and  substantial  conflict  with  some 
provision  of  the  Constitution.  Sweet  v.  Syracuse.  129  N.  Y.  816,  27  N.  E. 
1081,  29  N.  B.  289. 

It  is  to  be  observed  that  the  act  of  1828  authorized  the  construction  of  a 
dam  not  exceeding  24  inches  in  height  above  low-water  level,  instead  of  more 
than  twice  that  height  as  now  constructed,  with  such  a  sluiceway  as  should 
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render  the  passage  of  boats,  arks,  and  rafts  safe  and  easy,  and  which,  having 
only  one-half  the  elevation  of  the  flshway  required  by  the  ordcor  of  the/oin- 
missioner,  might  perhaps  of  itself  have  provided  an  efficient  flshway;  and 
that  the  second  section  of  the  act  expressly  provided  that  the  act  and 
everything  therein  contained  should  be  deemed  to  be  taken  subject  to  the 
right  of  the  Legislature  at  any  time  thereafter  to  modify,  alter,  or  repeal  at 
pleasure.  Furthermore,  the  right  of  the  unobstructed  passage  of  fish  through 
the  waters  of  the  river,  constituting  an  easement,  was  not  one  of  the  questions  be- 
fore the  court  for  decision  in  the  Chenango  Bridge  Case,  and  was  not  consid- 
ered, but  the  decision  is  an  authority  for  the  right  of  the  Legislature  to  make 
laws  regulating,  preserving,  and  protecting  every  public  easement  There  is 
nothing  in  the  act  of  1828  by  which  the  Legislature  released  the  easement 
relating  to  flsh  inhabiting  the  waters  of  the  West  branch  of  the  D^aware  river, 
and  no  express  reservation  of  the  right  was  necessary.  It  has  long  been 
settled  law  that  such  effect  will  not  be  presumed,  and  that  it  cannot  result  by 
implication,  but  that  tbe  language  effecting  such  release  must  be  clear  and 
unequivocal.  Enforcing  the  easement  relating  to  flsh,  and  requiring  the 
petitioner  to  put  in  a  flshway  as  in  effect  a  condition  of  maintaining  its  dam, 
is  not  the  taking  of  private  property  without  making  just  compensation,  as 
the  petitioner  cannot  be  deprived  of  a  right  which  it  never  possessed.  The 
fact  that  moneys  were  contributed  by  the  state,  pursuant  to  an  appropriation 
made  by  the  Legislature  in  1902  for  the  construction  of  a  flshway  in  this  dam, 
in  no  way  relieves  the  electric  company  from  liability  for  the  construction  of 
subsequent  flshways. 

The  second  question  to  be  considered  is  whether  such  order  made  by  the 
Forest,  Fish,  and  Game  Commissioner  was  a  reasonable  exercise  of  power.  The 
chute  ordered  by  him  seems  to  correspond  closely  to  the  plans  of  the  said  flsh- 
way prepared  by  the  State  Engineer  and  Surveyor  in  1902,  and  there  is 
notiblng  in  the  motion  papers  criticising  the  plan  of  the  flshway  so  ordered,  or 
suggesting  any  modification  thereof  in  the  interest  of  economy  or  efficiency. 
From  the  affidavits  filed  at  the  time  of  the  hearing  of  this  motion,  as  well 
as  those  filed  at  this  time,  both  by  the  petitioner,  the  Deposit  Electric  Com- 
pany, and  the  respondent  the  Forest  Fish,  and  Game  Commissioner,  it  ap- 
pears that,  with  the  exception  of  trout,  the  various  kinds  of  flsh  inhabiting 
this  river  spawn  between  the  1st  day  of  March  and  the  middle  of  June,  the 
last  to  spawn  being  black  bass,  as  to  which  the  statutory  season  for  catch- 
ing opens  June  16th.  As  to  trout  which  spawn  in  the  fall,  it  satisfactorily 
appears  that  while  they  are  found  some  miles  north  of  the  Stilesville  dam  in 
narrower  portions  of  the  river,  and  in  increasing  numbers  toward  the  head 
of  the  stream,  yet  that  they  are  so  seldom  found  in  this  portion  of  the  river 
as  to  make  the  season  of  their  spawning  a  matter  of  not  serious  consideration. 
It  would  therefore  seem  that  the  interests  of  the  public  In  the  propagation  of 
flsh  would  be  fully  conserved  by  requiring  an  open  flshway  in  the  dam  to 
be  maintained  from  March  1st  to  June  16th  in  each  year.  This  would  allow 
the  electric  company  the  full  use  of  the  waters  of  the  river  during  the  periods 
of  the  greatest  drought  and  also  allow  closing  and  protecting  the  flshway 
from  destruction  during  the  periods  of  the  running  ice.  Should  the  public 
interests  at  some  future  time  require  a  more  extended  period  of  an  open  flsh- 
way by  reason  of  the  introduction  of  other  varieties  of  flsh,  or  for  other  rea- 
sons, proceedings  for  a  modlflCaion  of  the  order  can  be  taken.  While  private 
interests  should  not  be  allowed  to  Infringe  upon  public  rights,  public  rights 
should  not  be  allowed  to  unnecessarily  abridge  vested  private  interests. 

In  view  of  all  the  circumstances,  I  think  that  a  modiflcatlon  of  two  clauses 
of  the  order  so  as  to  read,  **The  mouth  of  the  chute  where  it  connects  witb 
the  dam  must  in  no  wise  be  obstructed,  between  the  1st  day  of  March  and  the 
16th  day  of  June  in  any  year,  nor  slash  boards  be  put  on  top  of  or  above  tbe 
mouth  of  the  chute  during  such  times,*'  and  **the  top  of  such  chutes  must 
remain  wholly  open  and  uncovered  ^cepting  during  such  three  and  one-half 
months,"  is  reasonably  required,  and  the  order  is  therefore  modlfled  accord- 
ingly, and,  as  modified,  afllrmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
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E.  D.  Cumming  (C.  L.  Andrus,  of  counsel),  for  appellant. 
Neish,  More  &  Neish  (Alexander  Neish,  of  counsel),  for  respond- 
ent Whipple. 

PER  CURIAM.  Order  modified  by  striking  out  the  word  "except- 
ing*'  in  the  last  clause  thereof,  which  has  apparently  been  inserted  there- 
in by  inadvertence,  and,  as  so  ^  modified,  affirmed,  with  costs,  upon  the 
opinion  of  the  court  at  Special  Term. 


GUBNEB  V.  McGLELLAN,  Mayor,  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1909.) 

1.  StATUTBS  (§  105*) — SUBJBOTS  AND  TITLES  OF  ACTB. 

Const  art.  8,  I  16,  providing  that  no  private  or  local  bill  shall  embrace 
more  than  one  subject  which  nhall  be  expressed  in  the  title,  was  designed 
to  prevent  the  grouping  of  separate  matters  in  a  single  local  or  private 
bill,  and  to  prevent  the  title  misleading  the  Legislature  and  the  public. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  S  117;  Dec.  Dig. 
f  105.*] 

2.  Statutes  (f  77*) — ••Local  Act." 

A  ''local  act"  is  one  confined  to  a  particular  municipality  or  particular 
part  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  {  79;  Dec.  Dig. 
{  77.* 

For  other  definitions,  see  Words  and  Phrases,  vol,  6.  pp.  420^-4213.] 

3.  Statutes  ft  77*) — "Pbivate  Bill." 

A  "private  bill"  applies  only  to  individuals  or  corporations,  and  not  to 
municipalities. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  |  79;  Dec.  Dig. 
f  77.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  6567-6569.] 

4.  Statutes  (S  106*) — Several  Subjects— General  Law. 

There  is  no  constitutional  objection  to  embracing  several  separate  mat- 
ters In  a  general,  as  distinguished  from  a  private  or  local,  bill. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  St  119,  120;  Dec. 
Dig.  i  106.*] 

5.  Statutes  (S  106*) — ^Natubs— Genebal  Laws— Title. 

Public  Service  Commissions  laws  (Laws  1907,  p.  889,  c  429),  creating 
commissions  to  regulate  certain  public  service  coi*porations  is  a  general, 
and  not  a  local  or  private,  act,  and  hence  is  not  within  Const  art  3,  i  16, 
providing  that  no  local  or  private  act  shall  embrace  more  than  one  sub- 
ject  etc. 

[E3d.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  H  119,  120;  Dec. 
Dig.  fi  106.*] 

&  Statutes  (f  107*) — ^Plubalitt  of  Subjects— •'Local  Act." 

An  act  providing  for  the  accomplishment  of  an  object  and  providing 
means  for  payment  therefor  does  not  contain  two  subjects,  and  hence 
the  provision  of  the  Public  Service  Commissions  law  (Laws  1907,  p.  889, 
c  429)  for  payment  of  salaries  and  expenses  of  the  commission  for  the 
First  district  by  New  York  City  does  not  constitute  a  local  act  joined  with 
general  legislation,  within  Cnnst  art  3,  §  16,  providing  that  no  local  act 

*For  other  caaes  se«  same  topic  &  S  nuubeb  in  Dec.  &  Am.  Digs.  1S07  to  date,  A  Rep'r  Indexea 
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shall  embrace  more  than  one  subject,  etc. :  such  proylsion  being  a  matter 
of  apportionment,  wlUiln  the  Legislature's  taxing  power. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Dig.  tS  12&-128;  Dec 
Dig.  I  107.*] 

7.  TAXATIOlf  (§  296*)— Afpobtionmsnt— Lbqislativb  Disgbbtion. 

The  apportionment  of  taxation  for  public  purposes  is  within  the  Legis- 
lature's discretion- 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S  470;  Dec  Dig. 
§206.*] 

8.  Statutes  (§  119*)— Title— OoNPOBMrrr  to  Subject -Matikr. 

TBe  several  provisions  of  the  Public  Service  Commissions  law  (Laws 
1907,  p.  889,  c  429)>  entitled  '*An  act  to  establish  the  Public  Service  Com- 
missions and  prescribing  their  powers  and  duties,  and  to  provide  for  the 
regulation  and  control  of  certain  public  service  corporations  and  making 
an  appropriation  therefor,"  are  germane  to  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Dig.  t  1^4 ;  Dec.  Dig.  ft 
119.*] 

9.  Municipal  Cobpobations  (§  860*>i-Indebtedness— Constitutional  Law. 

The  provision  of  the  Public  Service  Commissions  laws  (Laws  1907,  p. 
889,  c  429)  for  the  payment  of  salaries  and  expenses  of  the  commission 
for  the  First  district  by  taxation  upon  New  York  City  does  not  Involve 
the  creation  of  Indebtedness,  and  hence  Is  not  within  Const  art  8,  S  10, 
preventing  municipalities  from  incurring  Indebtedness  for  other  than 
municipal  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  % 
1815;  Dec  Dig.  I860.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Adolph  C.  Gubner  against  George  B.  McClellan  and  oth- 
ers. From  an  order  denying  an  injunction,  plaintiflf  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

John  Leary,  for  appellant. 

George  S.  Coleman  (John  F.  Dillon,  on  the  brief),  for  respondent 
the  Public  Service  Commission. 

CLARKE,  J.  This  is  a  taxpayer's  suit  to  restrain  the  mayor,  comp- 
troller, and  chamberlain  of  the  city  of  New  York  from  paying  to  the 
Public  Service  Commission  of  the  First  district,  or  to  any  person  at  its 
direction,  the  moneys  required  to  be  appropriated  and  paid  by  section 
14,  c.  429,  p.  897,  of  the  Laws  of  1907,  upon  the  ground  that  any  such 
payments  would  be  illegal  official  acts  and  a  waste  of  the  funds  of  the 
city.  Plaintiflf  applied  upon  the  summons  and  complaint  for  an  in- 
junction pendente  lite.  The  application  was  denied.  From  the  order 
entered  thereon,  plaintiflf  appeals. 

The  complaint  attacks  the  constitutionality  of  the  Public  Service 
Commissions  law,  being  chapter  429,  p.  889,  of  the  Laws  of  1907,  en- 
titled, "An  act  to  establish  the  Public  Service  Commissions  and  pre- 
scribing their  powers  and  duties,  and  to  provide  for  the  regulation  and 
control  of  certain  public  service  corporations  and  making  an  appro- 
priation therefor."    The  complaint  presents  fourteen  alleged  violations 
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of  the  state  Constitution,  and  objections  under  three  separate  provi- 
sions of  the  federal  Constitution. 

The  appellant  has  argued  upon  this  appeal  but  two  of  the  constitu- 
tional questions  so  raised:  First,  that  the  act  offends  section  16,  art. 
3,  of  the  state  Constitution,  whidi  provides  that  "No  private  or  local 
bill  which  may  be  passed  by  the  Legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title;"  and,  second, 
that  portion  of  section  10,  art.  8,  of  the  Constitution  of  the  state  which 
provides  that,  "Nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town  or 
village  purposes."  We  confine  our  consideration,  therefore,  to  the 
questions  so  presented  upon  this  appeal. 

First.  Section  14  of  the  act  provides  as  follows : 

*'(1)  The  salaries  of  the  commissioners,  the  connsel  to  the  conojnission,  and 
the  secretary  to  the  commission  in  the  First  district  shall  be  audited  and  al- 
lowed by  the  State  Comptroller,  and  paid  monthly  by  Uie  State  Treasurer  up- 
on the  order  of  the  Comptroller  out  of  the  funds  provided  therefor.  All  other 
salaries  and  expenses  of  the  commission  of  the  First  district  shall  be  audited 
and  paid  as  follows:  The  board  of  estimate  and  apportionment  of  the  city  of 
New  York,  or  other  board  or  public  body  on  which  is  imposed  the  duty  and  in 
which  is  vested  the  power  of  maldng  appropriations  of  public  moneys  for  the 
purposes  of  the  city  government  shall,  from  time  to  time,  on  requisition  duly 
made  by  the  Public  Service  Commission  of  the  First  district,  appropriate  such 
sum  or  sums  of  money  as  may  be  requisite  and  necessary  to  enable  it  to  do 
and  perform,  or  cause  to  be  done  and  performed,  the  duties  in  this  or  in  any 
other  act  prescribed,  and  to  provide  for  the  expenses  and  the  compensation 
of  the  employ^  of  such  commission,  and  such  appropriation  shall  be  made 
forthwith  upon  presentation  of  a  requisition  from  the  said  commission,  which 
shall  state  the  purposes  for  which  said  moneys  are  required  by  it  *  *  * 
It  shaU  be  the  duty  of  the  auditor  and  comptroller  of  said  city,  after  such 
appropriation  shall  have  been  duly  made,  to  audit  and  pay  the  proper  expenses 
and  compensation  of  the  employes  of  said  commission,  other  than  its  counsel 
and  secretary,  upon  vouchers  therefor,  to  be  furnished  by  the  said  commission, 
which  payments  shall  be  made  in  like  manner  as  payments  are  now  made  by 
the  auditor,  comptroller  or  other  public  officers  of  claims  against  and  demands 
upon  such  city ;  and  for  the  purpose  of  providing  funds  with  which  to  pay  the 
said  sums,  the  comptroUer,  or  other  chief  financial  officer  of  said  dty,  is  here- 
by authorized  and  directed  to  issue  and  sell  revenue  bonds  of  such  city  in  an- 
ticipation of  receipt  of  taxes  and  out  of  the  proceeds  of  such  bonds  to  make 
the  payments  in  this  section  required  to  be  made.  The  amount  necessary  to 
pay  the  principal  and  interest  of  such  bonds  shall  be  included  in  the  estimates 
of  moneys  necessary  to  be  raised  by  taxation  to  carry  on  the  business  of  said 
city,  and  shaU  be  made  a  part  of  the  tax  levy  for  ttie  year  next  following  the 
year  in  which  such  appropriations  are  made.    •    •    • 

"(2)  AH  salaries  and  expenses  of  the  commission  in  the  Second  district  shall 
be  audited  and  allowed  by  the  State  Comptroller  and  paid  monthly  by  the 
State  Treasure  upon  the  order  of  the  Comptroller,  out  of  the  funds  provided 
therefor." 

The  argument  is  that  the  provision  requiring  the  city  to  pay  the 
expenses  and  salaries  of  the  employes  of  the  commission  for  the  First 
district,  other  than  its  counsel  and  secretary,  makes  this  act  a  local  bill ; 
that  thereby  the  act  embraces  more  than  one  subject  and  a  subject 
not  expressed  in  its  title,  and  so  violates  section  16,  art.  3,  of  the  Con- 
stitution. That  constitutional  provision  was  designed  to  remedy  and 
prevent  two  legislative  evils:  (1)  The  grouping  of  two  or  more  sepa- 
rate matters  in  a  single  private  or  local  bill ;  and  (2)  the  failure  to  ex- 
press in  the  title  of  the  bill  the  single  subject  to  which  it  relates. 
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"The  purpose  of  the  sixteenth  section  was  that  neither  the  members 
of  the  Legislature  nor  the  public  should  be  misled  by  the  title,  not 
that  the  latter  should  embody  all  the  distinct  provisions  of  the  bill  in 
detail."    Sun  Mutual  Ins.  Co.  v.  New  York,  8  N.  Y.  241. 

"The  degree  of  particularity  with  which  the  title  of  an  act  is  to  ex- 
press its  subject  is  not  defined  in  the  Constitution,  and  rests  in  the 
discretion  of  the  Legislature.  *  *  *  An  abstract  of  the  law  is  not 
required  in  the  title."    Brewster  v.  City  of  Syracuse,  19  N.  Y.  117. 

"The  learned  counsel  for  the  appellant  insists  that  the  act  of  1866 
(Laws  1866,  p.  818,  c.  367)  is  unconstitutional,  saying,  'Its  title  does 
not  express  its  title'.  It  is  'An  act  relative  to  the  powers  and  duties 
of  the  commissioners  of  Central  Park,'  and  a  careful  scrutiny  of  its 
provisions  has  not  enabled  us  to  discover  in  what  respect — ^having  in 
mind  repeated  decisions  in  answer  to  such  objections — ^the  title  could 
be  improved.  It  expresses  a  general  object,  and  it  must  now  be  con- 
sidered as  the  settled  rule  of  construction  that  where  such  is  the  case 
all  matters  fairly  and  reasonably  connected  with  it,  and  all  measures 
which  will  or  may  facilitate  its  accomplishment,  are  proper  to  be  in- 
corporated in  the  act  and  are  germane  to  the  title.  People  v.  Brigg^, 
60  N.  Y.  553 ;  In  re  Mayer,  50  N.  Y.  504 ;  In  re  Department  of  Pub- 
lic Parks,  86  N.  Y.  437;  In  re  Upson,  89  N.  Y.  67;  Water  ComVs 
of  Clinton  v.  Dwight,  101  N.  Y.  9,  3  N.  E.  782.  Those  now  before 
us  are  strictly  within  this  rule.  The  provisions  of  the  act,  if  literally 
applied,  would  include  no  matter  not  intrusted  to  the  commissioners, 
npr  any  subject  over  which  they  are  not  by  terms  given  jurisdiction. 
Each  section  of  the  act  defines  a  power  or  prescribes  a  duty  of  the 
commissioners."    Matter  of  Knaust,  101  N.  Y.  188,  4  N.  E.  338. 

It  may  he  said,  in  passing,  that  the  reason  for  the  original  enact- 
ment of  the  constitutional  provision  now  under  consideration,  and 
for  its  strict  construction,  viz.,  that  legislators  and  the  public  might 
have  clearly  before  them  the  proposed  legislation,  and  might  not 
be  deceived  by  inadvertence,  or  by  trick  or  device  in  adoption  of  laws 
of  which  they  had  no  notice  or  knowledge,  has  been  to  a  great  extent 
abrogated  by  provisions  of  the  Constitution  of  1894: 

Section  15,  art.  3: 

"No  bill  shall  be  passed  or  become  a  law,  unless  it  shall  have  been  printed 
and  upon  the  desks  of  the  members  in  its  final  form,  at  least  three  calendar 
legislative  days  prior  to  its  passage.    •    •    • »» 

And  section  2,  art.  12,  providing  for  the  sending  of  city  measures 
to  the  city  aflfected,  and  action  thereon  by  the  local  authorities  before 
they  shall  become  laws.  So  far  as  this  bill  is  concerned,  it  is  a  mat- 
ter of  common  knowledge  that  it  was  most  thoroughly  and  publicly 
discussed  during  the  session  of  the  Legislature  at  which  it  was  passed, 
and  it  bears  upon  its  face,  "Passed  without  the  acceptance  of  the 
city  of  New  York,"  showing  that  it  was  transmitted  to  the  mayor 
and  was  opposed  by  him. 

While  undoubtedly  a  general  bill,  yet,  in  pursuance  of  the  legis- 
lative policy  to  send  to  the  cities  affected  for  greater  precaution  all 
bills  which,  from  any  point  of  view,  might  be  claimed  to  come  within 
that  section  of  the  Constitution,  it  was  so  sent. 
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But  this  act  is  neither  a  private  nor  a  local  bill.  The  general  sub- 
ject of  the  act  is  not  local ;  that  is  confined  to  a  particular  municipality 
or  particular  portion  of  the  state.  Obviously  it  is  not  a  private  bill. 
Such  a  bill  applies  only  to  individuals  or  corporations,  and  not  to 
municipalities  of  the  state.  As  distinguished  from  private,  the  bill 
in  question  is  public;  as  distinguished  from  local,  the  bill  is  general. 
It  contains  no  provisions  separate  and  distinct  from  and  not  germane 
to  the  general  subject-matter.  The  scheme  of  the  act  is  to  create 
Public  Service  Commissions  for  the  regulation  and  control  of  cer- 
tain public  service  corporations.  Every  section  of  the  act  bears  di- 
rectly upon  the  general  scheme.  The  subject-matter  is  clearly  in- 
dicated in  the  title,  and  that  title  is  more  detailed  and  explicit  than 
that  sustained  in  Re  Knaust,  supra.  There  is  no  constitutional  ob- 
jection to  embracing  several  separate  matters  in  a  general,  as  dis- 
tinguished from  a  private  or  local,  bill. 

The  Public  Service  Commissions  law  is  a  general  act  whose  provi- 
sions cover  the  whole  state.  By  section  3,  two  public  service  districts 
are  created.  The  First  district  includes  the  counties  of  New  York, 
Kings,  Queens,  and  Richmond;  the  Second  district,  all  other  coun- 
ties of  the  state.  Each  commission,  by  section  4,  is  to  consist  of  five 
members  appointed  by  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  each  commissioner  shall  be  a  resident  of  the 
district  for  which  he  is  appointed.  The  commissioners  are  removable 
by  the  Governor.  They  are  required  to  make  annual  reports  to  the 
Legislature.  Their  salaries,  together  with  those  of  their  counsel  and 
secretaries,  are  paid  out  of  the  state  treasury.  Each  commission  may 
hold  meetings  of  the  commission  at  any  time  or  place  within  the  state. 
Section  11.  They  may  issue  subpoenas,  which  may  be  served  anywhere 
in  the  state,  and  they  may  examine  witnesses  under  oath  in  any  part 
of  the  state.  Sections  11,  19,  subd.  2.  The  commissioners  are  state 
officers.  The  fact  that  for  convenience  of  administration  the  state  is 
divided  into  two  districts,  and  that  the  members  of  the  commission 
when  appointed  are  to  be  residents  of  their  respective  districts,  no 
more  aflFects  the  question  than  does  the  division  of  the  state  into 
judicial  districts  and  the  requirement  that  the  Justices  of  the  Su- 
preme Court  shall  be  elected  by  the  electors  residing  in  the  respective 
judicial  districts. 

By  section  5,  the  jurisdiction,  supervision,  power,  and  duties  of  the 
commission  in  the  First  district  shall  extend  (1)  to  railroads  and 
street  railroads  lying  exclusively  within  that  district,  and  to  the  per- 
sons or  corporations  owning,  leasing,  operating,  or  controlling  the 
same;  (2)  to  street  railroads,  any  portion  of  whose  lines  lies  within 
that  district,  to  all  transportation  of  persons  or  property  thereon  with- 
in that  district,  or  from  a  point  within  either  district  to  a  point  within 
the  other  district,  and  to  the  persons  or  corporations  owning,  operat- 
ing, leasing,  or  controlling  the  said  street  railroads;  provided,  how- 
ever, that  me  commission  for  the  Second  district  shall  have  jurisdiction 
over  such  portion  of  the  lines  of  said  street  railroads  as  lies  within 
the  Second  district,  and  over  the  persons  or  corporations  owning, 
operating,  leasing,  or  controlling  the  same,  so  far  as  concerns  the  con- 
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struction,  maintenance,  equipment,  terminal  facilities,  and  local  trans- 
portation facilities  of  said  street  railroads  within  the  Second  district ; 
(3)  to  such  portion  of  the  lines  of  any  other  railroad  as  lies  within 
that  district,  and  to  the  person  or  corporation  owning,  operating,  leas- 
ing, or  controlling  the  same,  so  far  as  concerns  the  construction,  main- 
tenance, equipment,  terminal  facilities,  and  local  transportation  facil- 
ities and  local  transportation  of  persons  or  property  within  that  dis- 
trict; (4)  to  any  common  carrier  operating  or  doing  business  ex- 
clusively within  the  district ;  (5^  to  the  manufacture,  sde,  or  distribu- 
tion of  gas  or  electricity  for  light,  heat,  and  power  in  said  district, 
and  to  the  persons  or  corporations  owning,  operating,  leasing,  or  con- 
trolling the  same;  (6)  and,  in  addition  thereto,  the  commission  in  the 
First  district  shall  have  and  exercise  all  powers  heretofore  conferred 
upon  the  Board  of  Rapid  Transit  Railroad  Commissioners  under  chap- 
ter 4,  p.  3,  of  the  Laws  of  1891,  and  the  laws  amendatory  thereto.  All 
jurisdiction,  supervision,  powers,  and  duties  under  this  act,  not  spe- 
cifically granted  to  the  Public  Service  Commission  of  the  First  dis- 
trict, shall  be  vested  in  and  be  exercised  by  the  Public  Service  Com- 
mission of  the  Second  district,  including  the  regulation  and  control  of 
all  transportation  of  persons  or  property,  and  the  instrumentalities 
connected  with  such  transportation,  on  any  railroad  other  than  a  street 
railroad,  from  a  point  within  either  district  to  a  point  within  the  other 
district. 

The  commission,  therefore,  for  each  district,  has  jurisdiction  over 
the  railroads  and  street  railroads  whose  lines  lie  within  both  districts ; 
as  to  street  railroads,  the  First  district  commission  has  jurisdiction 
over  the  transportation  of  persons  or  property  from  a  point  within 
either  district  to  a  point  within  the  other  district,  and  over  the  per- 
sons or  corporations  operating  said  roads;  but  the  second  district 
commission  has  jurisdiction  over  such  portion  of  the  lines  as  lies  with- 
in it,  so  far  as  concerns  construction,  maintenance,  equipment,  terminal 
facilities,  and  local  transportation.  So  far  as  other  railroads  are  con- 
cerned lying  in  two  districts,  the  Second  district  commission  has  con- 
trol of  all  transportation  of  persons  or  property  from  a  point  within 
either  district  to  a  point  within  the  other,  and  the  instrumentalities 
connected  with  such  transportation,  while  the  First  district  commis- 
sion has  control  of  the  lines  within  its  district  so  far  as  concerns  the 
construction,  maintenance,  equipment,  terminal  facilities,  and  local 
transportation  of  persons  or  property  within  that  district.  In  other 
words,  for  certain  purposes  the  jurisdiction  of  each  commission  may 
extend  into  the  territorial  limits  of  the  other. 

This  act  is  the  latest  expression  of  the  public  policy  of  the  state  in 
reference  to  public  service  corporations.  The  right  of  the  state  to 
regulate  and  control  corporations  has  always  been  asserted  and  recog- 
nized, especially  so  in  respect  to  those  corporations  upon  whom  the 
right  to  employ  the  governmental  power  of  condemning  private  prop- 
erty for  public  use,  and  the  right  to  uSe  the  public  streets,  have  been 
conferred.  This  act,  by  article  5,  abolishes  the  former  Board  of 
Railroad  Commissioners,  the  Commission  of  Gas  and  Electricity,  in- 
spector of  gas  meters,  and  the  Board  of  Rapid  Transit  Railroad  Cora- 
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missioners,  and  transfers  all  the  power  and  duties  of  such  boards  and 
ofiScers,  theretofore  conferred  and  imposed  by  statute,  upon  this  new 
commission,  divided  into  two  bodies  for  convenience  of  administra-> 
tion,  as  the  Appellate  Division,  while  one  court,  is  divided  into  four 
departments  for  such  convenience.  The  Public  Service  Commissions 
have  jurisdiction  over  every  corporation  in  the  state  of  the  classes 
specified,  for  the  benefit  of  every  individual  within  the  state,  by  con- 
trolling and  regulating  the  use  of  these  public  utilities.  The  citizen 
of  Buffalo  who  travels  to  New  York,  or  the  citizen  of  New  York 
who  travels  to  Buffalo,  is  equally  interested  in  the  proper  manage- 
ment and  control  of  the  railroads,  steam,  and  street,  which  transport 
him. 

The  objection  is  urged  that  the  provision  for  payment  of  the  salaries 
and  expenses  of  the  employes  of  the  commission  for  the  First  dis- 
trict by  the  city  of  New  York  is  a  local  act,  and  that,  being  joined 
in  one  bill  with  general  legislation,  it  offends  the  section  of  the  Con- 
stitution under  consideration.  It  has  been  held  many  times  that  an 
act  providing  for  the  accomplishment  of  some  object,  and  at  the  same 
time  providing  the  means  for  payment  therefor,  does  not  contain  two 
subjects.  Harris  v.  People,  59  N.  Y.  599 ;  Matter  of  Mayer,  50  N. 
Y.  504;  People  ex  rel.  City  of  Rochester  v.  Briggs,  50  N.  Y.  553; 
Sweet  V.  City  of  Syracuse,  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E. 
289.  If  so,  two  acts  would  have  to  be  passed  each  time  instead  of  one. 
This  general  act  makes  the  following  prcnrisions  for  defraying  the  ex- 
penses necessary  for  its  effectiveness.  The  salaries  of  the  commis- 
sioners, their  counsel  and  secretaries,  are  paid  by  the  state.  The  sala- 
ries and  expenses  of  the  employes  of  the  commission  for  the  Second 
district  are  paid  by  the  state.  The  salaries  and  expenses  of  the  em- 
ployes of  the  commission  for  the  First  district  are  paid  by  the  city  of 
New  York — that  is,  the  First  district.  The  salaries  and  expenses  of 
the  commissions  are  public  •  burdens  met  by  taxation,  and  are  pure 
governmental  expenses.  The  fact  that  the  salary  of  the  commis- 
sioners, their  counsel,  and  the  secretary,  in  the  First  district  are  paid 
directly  from  the  state  treasury,  and  the  other  salaries  and  expenses 
of  the  employes  of  that  commission  from  the  city  treasury,  does  not 
alter  the  fact  that  both  are  paid  for  by  taxation  and  for  governmental 
purposes.  Upon  the  distribution  of  the  burden  of  taxation,  the  local- 
ities upon  which  placed,  the  classes  of  property  upon  which  imposed, 
there  is  no  prohibitory  provision  of  the  state  Constitution.  See  cases 
cited  in  Lincoln's  Constitutional  History,  vol.  4,  p.  309,  note. 

In  People  ex  rel.  Griffin  v.  Mayor  of  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dec.  266,  Ruggles,  J.,  after  quoting  from  Chief  Justice  Marshall  in 
Providence  Bank  v.  Billings,  4  Pet.  614,  7  L.  Ed.  939,  and  McCulloch 
V.  Maryland,  4  Wheat.  428,  4  L.  Ed.  579,  said: 

M  •  •  •  The  power  of  taxation  and  of  apportioning  taxation,  or  of  assign- 
ing to  each  indiyidaal  his  share  of  the  burthen,  Is  vested  exclusively  In  the 
Legislature,  unless  this  power  is  limited  or  restrained  by  some  constitutional 
proTlsion.  The  power  of  taxing  and  the  power  of  apportioning  taxation  are 
Identical  and  inseparable.  Taxes  cannot  be  laid  without  apportionment,  and 
the  power  of  apportionment  is  therefore  unlimited,  unless  it  be  restrained  as 
a  part  of  the  power  of  taxation.  Hiere  is  not,  and  since  the  original  organi- 
sation oi  the  state  government  there  has  not  been,  any  such  constitutional  limi- 
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tation  or  restraint  The  people  ^  *  *  have  not  ordained  that  taxation  shall 
be  general,  so  as  to  embrace  all  persons  or  all  taxable  persons  within  the 
state,  or  within  any  district  or  territorial  division  of  the  state;  nor  that  it 
shall  or  shall  not  be  numerically  equal,  as  in  the  case  of  a  capitation  tax ;  nor 
that  it  must  be  in  the  ratio  of  the  value  of  each  man's  land,  or  of  his  goods,  or 
of  both  combined ;  nor  that  a  tax  'must  be  coextensive  with  the  district,  or 
upon  all  the  property  in  a  district  which  has  the  character  of  and  is  known 
to  the  law  as  a  local  sovereignty.'  Nor  have  they  ordained  or  forbidden  that 
a  tax  shall  be  apportioned  according  to  the  benefit  which  each  taxpayer  is  sup- 
posed to  receive  from  the  object  on  which  the  tax  Is  expended.  In  all  these 
particulars  the  power  of  taxation  is  unrestrained." 

In  People  ex  rel.  Crowell  et  al.  v.  Lawrence  et  al.,  41  N.  Y.  137, 
chapter  484,  p.  1109,  Laws  of  1859,  entitled  "An  act  to  provide  for  the 
closing  of  the  entrance  of  the  tunnel  of  the  Long  Island  Railroad  Com- 
pany in  Atlantic  street,  in  the  city  of  Brookl3m,  and  restoring  said 
street  to  its  proper  grade  and  for  the  relinguishment  by  said  company 
of  its  right  to  use  steam  power  within  said  city,"  was  under  considera- 
tion. This  act  provided  that  the  Long  Island  Railroad  should  close 
its  tunnel  in  Atlantic  street,  restore  the  grade,  repair  the  street,  give 
up  its  right  to  use  steam  power,  and  run  horse  cars;  that  said  com- 
pany should  receive  as  compensation  a  sum  not  exceeding  $125,000, 
which,  with  an  amount  to  cover  expenses,  not  exceeding  $5,000,  should 
be  assessed  upon  the  lots  of  land  within  a  prescribed  assessment  dis- 
trict, and  should  be  levied  and  collected  in  the  same  manner  as  the 
county  tax  was  collected.  It  was  held  that  the  act  embraced  but  one 
subject,  and  was  not  obnoxious  to  section  15,  art.  3,  of  the  Constitu- 
tion. After  citing  People  ex  rel.  Griffin  v.  Mayor,  supra;  Brewster 
V.  City  of  Syracuse,  19  N.  Y.  116 ;  Town  of  Guilford  v.  Board  of 
Supervisors  of  Chenango  County,  13  N.  Y.  143;  Thomas  v,  Leland, 
24  Wend.  65;  Howell  v.  Buffalo,  4  Trans.  App.  605;  Providence 
Bank  v.  Billings,  4  Pet.  514,  7  L.  Ed.  939— the  court  said : 

'*The  settled  principles  to  be  deduced  from  these  cases  are  that  the  sover- 
eign power  of  taxation  is  lodged  in  the  Legislature ;  that  the  power  of  taxing 
and  the  power  of  apportioning  taxation  are  identical  and  inseparable;  that 
there  is  no  constitutional  restraint  upon  the  exercise  of  this  power;  that  the 
right  of  determining  what  portion  of  the  public  burdens,  by  way  of  taxation, 
shall  be  borne  by  any  individual  or  class  of  individuals  must  be  determined  by 
the  Legislature;  that,  however  much  this  power  may  be  abused  by  the  L^s- 
lature,  the  only  check  upon  it  is  the  responsibiUty  of  the  legislative  body  to 
its  constituents.  •  •  •  This  assessment  was  made  for  a  public  object,  for 
a  public  improvement  of  the  street  That  object  was  the  removal  of  an  in- 
jurious and  dangerous  mode  of  using  the  street  for  a  railroad  to  be  run  by 
steam,  and  the  substitution  of  a  horse  railroad  in  its  stead ;  embracing,  also, 
the  filling  up  of  an  objectionable  tunnel  in  the  street  These  were  purposes  of 
public  interest  to  this  part  of  the  city,  and  the  Legislature,  and  not  the  .courts, 
are  constituted  the  judge  of  the  advantages  to  the  owners  of  property  on  the 
street,  and  can  alone  provide  for  the  apportioning  of  the  tax  to  meet  the  ex- 
pense of  the  improvement*' 

In  Gordon  v.  Comes,  47  N.  Y.  608,  by  chapter  466,  p.  1016,  of  the 
Laws  of  1866,  the  Legislature  had  authorized  the  establishment  of 
four  additional  normal  or  training  schools,  and  authorized  different 
localities  to  make  proposals  for  the  establishment  of  such  schools  there- 
in. Chapter  21,  p.  54,  of  the  Laws  of  1867,  as  amended  by  chapter 
96,  p.  139,  of  the  Laws  of  1867,  after  reciting  that  the  trustees  of  the 
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village  of  Brookport  had  made  proposals  in  accordance  with  the  pro- 
visions of  the  first-mentioned  act,  for  the  establishment  of  one  of 
these  schools,  which  had  been  accepted  by  the  proper  authorities,  the 
trustees  were  authorized,  directed,  and  empowered  to  carry  such  pro- 
posal into  effect,  and  raise  money  necessary  for  that  purpose  by  levy- 
ing and  collecting  taxes  or  borrowing  the  same  on  bonds  of  the  village. 
Such  taxes,  it  was  provided,  should  be  collected  in  the  same  manner 
as  other  taxes  in  said  village,  and  that  the  assessment  upon  which 
such  tax  was  levied  should  be  in  accordance  with  the  last  completed 
assessment  roll  of  the  village.  The  constitutionality  of  this  legislation 
being  attacked,  Rapallo,  J.,  said : 

"The  first  alleged  ground  of  objection  to  tbe  validity  of  this  act  is  that  the 
Institution  for  which  the  money  was  to  be  raised  was  not  a  local  one,  but  was 
for  the  equal  benefit  of  the  whole  state,  and  that  tbe  assessment  ought  to  be 
imposed  with  equality  upon  all  proper^  within  the  state.  There  can  be  no 
doubt  of  the  correctness  of  the  general  proposition,  that  the  principle  upon 
which  taxation  is  founded  is  that  the  taxpayer  is  supposed  to  receive  Just  com- 
pensation in  the  benefits  conferred  by  government,  and  in  the  proper  appli- 
cation of  the  tax ;  and  that  in  the  exercise  of  the  taxing  power  the  Legislature 
ought,  as  nearly  as  practicable,  to  apportion  the  tax  according  to  the  benefit 
which  each  taxpayer  is  supposed  to  receive  from  the  object  upon  which  the 
tax  is  expended.  But  the  power  of  apportionment  is  Included  in  the  power 
to  impose  taxes,  and  is  vested  in  the  Legislature ;  and,  in  the  absence  of  any 
constitutional  restraint,  the  exercise  by  it  of  such  power  of  apportionment  can- 
not be  reviewed  by  the  courts.  *  *  *  To  undertalce  to  review  the  action  of 
the  Legislature  in  this  respect,  and  to  enforce  by  Judicial  power  absolute  equal- 
ity of  taxation,  or  to  declare  a  law  unconstitutional  on  the  ground  that  a  lo- 
cality is  taxed  for  what  might  seem  to  the  court  more  than  its  Just  proportion 
of  an  expenditure  for  a  public  purpose,  would  be  a  usurpation  of  the  province 
of  the  Legislature.  *  *  *  No  such  question  arises  where  a  tax  is  Imposed 
upon  a  particular  locality  to  aid  in  a  pu'blic  benefit  to  that  locality  as  well  as 
to  the  state  at  large.  When  the  Legislature  has  proceeded  upon  the  ground 
of  such  mutual  benefits,  and  has  undertaken  to  make  the  apportionment,  in- 
equality in  the  apportionment  of  the  expenses  of  the  undertaking,  with  refer- 
ence to  the  benefits  resulting  respectively  to  the  state  and  to  the  locality,  can- 
not be  alleged  for  the  purpose  of  impugning  the  validity  of  the  act." 

In  Cenet  v.  City  of  Brooklyn,  99  N.  Y.  296,  1  N.  E.  777,  Andrews, 
J.,  said : 

"The  power  of  taxation  being  legislative,  all  the  incidents  are  within  the 
control  of  the  Legislature.  The  purposes  for  which  a  tax  shall  be  levied ;  the 
extent  of  taxation ;  the  apportionment  of  the  tax ;  upon  what  property  or  class 
of  persons  the  tax  shall  operate ;  whether  the  tax  shall  be  general  or  limited 
to  a  particular  locality,  and,  in  the  latter  case,  the  fixing  of  a  district  of  as- 
sessment ;  the  method  of  collection,  and  whether  the  tax  shall  be  a  charge  up- 
on both  person  and  property,  or  only  on  the  land — are  matters  within  the  dis- 
cretion of  the  Legislature,  and  in  respect  to  which  its  determination  is  final. 
•  •  •  The  learned  counsel  for  the  interveners  is  compelled  to  admit  that 
the  Legislature  may  distribute  the  burden  of  public  improvements  on  its  own 
notions  of  policy,  its  own  sense  of  Justice,  and  its  own  assumptions  of  benefit." 

In  Cayuga  County  v.  State,  163  N.  Y.  279,  47  N.  E.  288,  the  court 
had  under  consideration  an  act  providing  for  the  reimbursement  of 
Cayuga  county  for  moneys  expended  in  the  prosecution  of  criminal 
cases  against  convicts  confined  in  the  state's  prison  in  that  county 
who  had  committed  crimes  therein.    Andrews,  J.,  said : 

"In  tfils  state,  from  an  early  period,  the  state  lias  assumed  the  expense  of 
maintaining  the  Judiciary  of  the  state,  other  than  Judges  of  local  courts ;  but 
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the  expense  incurred  In  the  arrest,  indictment,  and  prosecution  of  offenders, 
other  than  the  expense  of  maintaining  the  jndges,  has  been  imposed  by  stat- 
ute upon  the  several  counties  where  the  proceedings  were  had  and  made  a 
county  charge.  *  *  *  An  exception  to  this  general  policy  was  created  by 
chapter  389,  p.  550,  of  the  Laws  of  1882.  By  that  statute  the  state  assumed 
to  pay  the  expenses  of  the  public  prosecution  and  trial  of  couTlcts  in  the  state 
prisons  and  in  the  state  reformatory  at  Blmira  for  offenses  committed  by  them 
during  their  imprisonment,  and  in  cases  of  convictions  for  murder  in  the  first 
degree  the  expense  of  executing  the  sentence  and  Jud^nent.  •  •  •  The 
L^lslature  may  well  have  considered  that  under  these  circumstances  it  was 
Just  that  the  burden  of  the'  expense  of  administering  the  criminal  law  in  those 
cases  should  not  be  borne  exclusively  by  the  locality,  but  should  be  made  a 
charge  upon  the  state  at  large.  There  can  be  no  doubt  that  the  act  of  1882 
was  a  legitimate  exercise  of  legislative  power.  It  rests  upon  the  power  of 
taxation.  *  *  *  It  Included  the  power  to  apportion  the  public  burthens  in 
such  manner  as  may  seem  best  to  the  liegislature,  and,  whUe  the  power  of 
taxation  is  to  be  exercised  for  public  purposes,  its  scope  Is  not  to  be  narrowed 
by  refinement,  but  it  exists  in  unconflned  vigor,  except  where,  by  express  lan- 
guage or  necessary  implication,  its  exercise  is  restricted  by  the  organic  law." 

The  argument  that  a  provision,  special  in  locality,  makes  an  act 
pro  tanto  local,  has  been  rejected  repeatedly  by  the  courts.  Such  a 
rule  would  make  it  impossible  for  the  Legislature  in  many  cases  to 
pass  a  law  adapted  to  the  diversified  conditions  and  means  of  the  dif- 
ferent localities  of  the  state.  In  Matter  of  Wallace,  71- App.  Div.  284, 
75  N.  Y.  Supp.  838,  chapter  658,  p.  1438,  of  the  Laws  of  1900,  amend- 
ing the  act  (Laws  1896,  p.  868,  c.  908,  art.  10)  relating  to  taxable  trans- 
fers of  property,  was  under  consideration.  By  that  law  it  was  provid- 
ed that  the  State  Comptroller  should  appoint  five  persons  in  the  county 
of  New  York,  two  persons  in  the  county  of  Kings,  and  one  person  in 
the  county  of  Erie  to  act  as  appraisers.  The  salaries  of  these  apprais- 
ers were  provided  for,  and  the  act  declared  that  they  should  be  paid 
by  the  comptroller  of  the  city  of  New  York  and  the  treasurers  of 
Kings  and  Erie  counties.  In  all  the  rest  of  the  state,  appraisers  were 
appointed  by  the  surrogates  of  the  counties.  It  was  attacked  as  in 
violation  of  section  16,  art.  3,  of  the  Constitution.  Mr.  Justice  Hatch 
said: 

'*The  statute  in  question  is  not  local  in  character  within  the  meaning  of  the 
Constitution.  It  is  an  amendment  to  the  general  law  applicable  to  the  whole 
state,  and  simply  makes  provision  for  exceptional  conditions  which  obtain  in 
the  three  largest  cities  of  the  state,  and  evidently  contemplates  that  such  change 
is  necessary  in  order  that  full  force  and  effect  may  be  given  to  all  the  provi- 
sions of  the  act  and  that  the  law  may  be  more  efficiently  enforced.  Under  such 
circumstances,  it  has  been  repeatedly  held  that  such  a  statute  is  not  obnoxious 
to  the  provisions  of  the  Constitution.  People  ex  rel.  I>ee  v.  Bachus,  11  App. 
Dlv.  147,  42  N.  T.  Supp.  899,  affirmed  on  opinion  below  in  153  N.  T,  686,  48 
N.  B.  1106." 

In  People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  367,  44  N.  E.  146, 
32  L.  R.  A.  344,  where  the  constitutionality  of  the  liquor  tax  law 
(chapter  112,  p.  46,  of  the  Laws  of  1896)  was  before  the  court,  An- 
drews, C.  J.,  said: 

"It  is  a  general  state  excise  law,  with  such  special  provisions  and  adapta- 
tions to  localities  as  to  the  Legislature  seemed  proper.  Whether  the  law 
nhould  be  uniform  in  its  application  to  the  cities  of  the  state,  or  whether  a  dis- 
crimination should  be  made  in  the  excise  tax  as  between  New  YoriL  and  any 
other  dty,  and  the  extent  of  the  discrimination  was  in  the  diacretion  of  the 
Legislature." 
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That  law  is  in  many  respects  analogfous  with  the  Public  Service 
Commissions  law.  It  abolished  all  excise  boards,  state  and  local;  it 
transferred  their  powers  to  one  state  board ;  it  made  special  provisions 
for  every  large  city  of  the  state. 

No  one  would  suggest  that  the  general  election  law  (chapter  909,  p. 
893,  of  the  Laws  of  1896,  as  amended  by  chapter  95,  p.  232,  of  the 
Laws  of  1901)  was  not  a  general  act,  and  yet  the  amending  act  re- 
pealed sections  358  to  371  of  the  Greater  New  York  Charter  (Laws 
1897,  pp.  134-138,  c.  378),  and  established  an  entirely  new  board  oi 
elections  for  the  city  of  New  York  with  peculiar  qualifications,  pro- 
vided for  the  assumption  of  the  powers  and  duties  of  the  former  board, 
salaries  were  fixed,  and  all  expenses  made  a  charge  against  the  city 
and  upon  proper  vouchers  to  be  paid  by  the  city.  The  educational 
system  is  a  state  system,  and  supported  by  a  general  state  tax;  and 
yet,  while  the  schools  in  the  city  of  New  York  are  supported  by  a  pro- 
portion of  the  state  tax,  the  greater  bulk  of  the  expense  of  running 
said  schools  is  met  by  local  taxation  in  the  city  of  New  York.  So  the 
state  militia  is  a  state  institution,  part  of  whose  expenses  and  upkeep 
is  met  by  state  taxation ;  but  the  local  branch  of  it  is  additionally  sup- 
plied from  local  taxation.  So  the  judiciary  system  is  a  state  system, 
and  a  portion  of  its  expenses  and  the  salaries  of  the  judges  are  paid 
by  the  state,  with  a  local  addition  in  certain  localities.  The  fact  that 
a  part  of  the  moneys  necessary  to  meet  such  expenditures  is  raised, 
in  the  wisdom  of  the  Legislature,  by  taxation  upon  a  portion  of  the 
state,  makes  those  officers  none  the  less  state  or  general  officers,  and 
"does  not  bring  the  expenditure  within  the  prohibition  of  the  Constitu- 
tion. The  members  of  the  Rapid  Transit  Commission  were  named  orig- 
inally in  the  act  under  which  said  commission  was  appointed  (chapter 
4,  p.  3,  of  the  Laws  of  1891),  with  the  addition  of  certain  city  officials 
ex  officio.  The  duties,  powers,  and  jurisdiction  of  that  commission  have 
been  transferred  to  the  Public  Service  Commission,  in  addition  to  the 
new  powers  granted  by  the  act,  and  those  derived  from  other  statutes 
providing  for  the  other  boards  and  officers  heretofore  alluded  to. 

That  portion  of  section  14  of  the  act  under  consideration  providing 
for  the  manner  of  payment  of  the  expenses  and  salaries  of  employes 
was  taken  in  haec  verba  from  the  Rapid  Transit  Commission  act,  and 
for  the  same  reason,  under  that  principle  of  taxation  which  allows  the 
legislature  to  apportion  taxation  with  reference  to  benefits  conferred, 
of  which  we  have  seen  so  many  instances  in  the  cases  heretofore  cited 
in  this  opinion,  to  the  locality  benefited,  and,  as  held  in  those  cases,  was 
entirely  constitutional  and  proper.  The  Rapid  Transit  Commission 
had  most  important  duties,  and  performed  an  immense  deal  of  work. 
Those  duties  and  that  work  have  been  transferred  to  the  Public  Service 
Commission.  So  that  this  whole  matter,  as  it  seems  to  me,  comes  down 
to  a  pure  question  of  taxation  for  public  purposes,  and  therefore  ab- 
solutely within  the  discretion  of  the  Legislature  as  to  the  apportion- 
ment of  such  taxation. 

Second.  The  appellant  claims  that  the  act  violates  the  provisions  of 
section  10,  art.  8,  of  the  Constitution,  and  that  portion  thereof  which 
says,  "Nor  shall  any  such  county,  city,  town  or  village  be  allowed  to 
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incur  any  indebtedness  except  for  county,  city,  town  or  village  pur- 
poses ;"  but  that  language  is  followed  by  this : 

"No  county  or  dty  shall  be  allowed  to  become  indebted  for  any  purpose,  or 
in  any  manner,  to  an  amount  which,  including  existing  indebtedness,  shall  ex- 
ceed ten  percentum  of  the  assessed  valuation  of  the  real  estate  of  such  county 
or  city,  subject  to  taxation,  as  it  appeared  by  the  assessment  roUs  of  said 
county  or  city  on  the  last  assessment  for  state  or  county  taxes,  prior  to  the 
lucurriDg  of  such  Indebtedness,  and  all  indebtedness  in  excess  of  such  limita- 
tion except  such  as  may  now  exist,  shall  be  absolutely  void,  except  as  herein 
otherwise  provided.  •  •  •  This  section  shall  not  be  construed  to  prevent 
the  issuing  of  certificates  of  indebtedness  or  revenue  bonds,  issued  in  antici- 
pation of  the  collection  of  taxes  for  amounts  actually  contained  or  to  be  con- 
tained in  the  taxes  for  the  year  when  such  certificates  or  revenue  bonds  are 
issued  and  payable  out  of  such  taxes." 

This  statute  does  not  offend  that  section,  because,  within  the  mean- 
ing of  that  language  of  the  Constitution,  no  indebtedness  is  to  be  in- 
curred. The  money  is  to  be  raised  by  taxation  in  the  manner  in  which 
other  moneys  are  raised  by  taxation  for  other  governmental  purposes, 
and  the  provisions  for  the  issuance  of  revenue  bonds  in  anticipation 
of  the  collection  of  taxes  is  expressly  eliminated  from  such  prohibition 
by  the  section  of  the  Constitution  itself  under  consideration.  It  has 
been  the  general  policy  to  meet  current  expenses  by  taxation ;  to  dis- 
tribute the  pajrment  for  permanent  public  improvements  oyer  a  period 
of  years  by  the  issuance  of  bonds  of  municipalities,  or  as  denominated 
in  the  city  of  New  York  corporation  stock.  It  is  the  indebtedness  so 
created  that  the  provision  is  aimed  at.  The  purposes  for  which  the 
money  here  under  consideration  is  to  be  raised  and  applied  are  pre- 
cisely the  same  as  salaries  and  current  expenses  of  all  other  govern- 
mental agencies,  and  to  be  met  in  the  same  way  from  taxation. 

In  McGrath  v.  Grout,  171  N.  Y.  7,  63  N.  E.  547,  Gray,  J.,  said: 

"The  indebtedness  which  a  county  is  inhibited  from  incurring,  in  our  <^in- 
fon,  means  one  which  is  created  for  puri)ose8  other  than  for  the  maintenance 
of  the  political  organization.  It  has  no  reference  to  the  obligations  of  the 
county  for  current  expenses  of  such  a  nature.  The  constitutional  provision 
impUedly  sanctions  this  by  expressly  excepting  from  its  operation  certificates 
of  indebtedness,  or  revenue  bonds,  Issued  in  anticipation  of  the  collection  of 
taxes  for  amounts  contained  in  the  taxes  for  the  year.  Indebtedness  for  the 
current  expenses  of  the  county  organization  is  necessarily  incidental,  and  it  is 
made  payable  from  moneys  raised  annually  by  taxation  upon  the  taxable  prop- 
erty within  the  county,  through  the  municipal  agencies  designated  by  the  Leg- 
islature for  the  purpose.  We  do  not  think  that  this  would  be  a  tenable  ground 
of  objection  to  the  validity  of  the  enactments." 

To  conclude,  the  act  is  general,  not  private  or  local,  it  contains  no 
matter  not  germane  to  the  title  thereof,  the  provision  for  payment  of 
the  expenses  of  the  commissions  created  is  properly  included  in  the 
act  creating  them,  the  provision  requiring  payment  of  a  portion  there- 
of by  taxation  upon  a  specified  district  is  but  a  matter  of  apportion- 
ment well  within  the  taxing  power  of  the  Legislature,  and  no  indebted- 
ness within  the  meaning  of  section  10,  art.  8,  of  the  Constitution  is 
to  be  incurred.    The  act  is  a  valid  exercise  of  legislative  power. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  affirm- 
ed, with  costs  and  disbursements  to  the  respondent    All  concur. 
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LINZET  T.  AMERICAN  ICE  CO. 
(Supreme  Oonrt,  Appellate  Division,  Third  Department    Marcb  10,  1909.) 

1.  Nuisance  (|  67*)  —  Public  ••Nuisances"— Public  Dangeb&— Violation  of 

Statute. 

Pen.  Code,  |  429,  requiring  one  cutting  ice  to  sarround  the  openings 
with  guards  sufficient  to  obstruct  the  free  passage  of  persons  into  the  hole, 
and  making  the  failure  to  do  so  a  misdemeanor,  is  a  mandatory  condition 
to  the  right  to  cut  ice,  and  the  failure  to  do  so  at  a  place  much  used  for 
skating,  so  as  to  endanger  the  lives  of  many  persons,  would  constitute  a 
nuisance  within  section  385,  making  it  a  public  nuisance  to  unlawfully 
omit  to  perform  a  duty  which  endangers  the  safety  of  a  considerable  num- 
ber of  persons. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent.  Dig.  |  140;  Dec.  Dig.  { 
67.* 

FcMT  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4855--1804.] 

2,  Waters  and  Water  Courses  (|  294*)  —  Public  Unnavigable  Streams  — 

Use, 

Where  a  creek  was  a  public  highway,  its  use  for  skating  as  well  as  for 
taking  ice  therefrom,  subject  to  statutory  restrictions,  was  lawful. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
«294.*] 

8.  Nuisance  ($  76*)  —  Public  Nuisances  —  Action  for  Daicaoes^ Defenses^ 
Contributory  Negligence. 

An  action  for  the  death  of  plaintiff's  son  by  falling  into  a  hole  from 
which  defendant  took  ice  without  having  fenced  it,  as  required  by  Pen. 
Code,  S  429,  not  being  based  on  n^ligence,  but  being  for  damages  caused 
by  a  nuisance,  contributory  negligence  in  its  ordinary  meaning  was  no  de- 
fense; but  if  the  boy  voluntarily  and  deliberately  skated  into  the  hole, 
plaintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  |  185;  Dec.  Dig. 
8  70.*] 

Appeal  from  Trial  Term,  Greene  County. 

Action  by  Clark  W.  Linzey,  as  administrator  of  Nile  Linzey,  de- 
ceased, against  the  American  Ice  Company.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Thomas  D.  Adams  (A.  T.  Clearwater,  of  counsel),  for  appellant. 

William  W.  Bennett  (Frank  H.  Osborn,  of  counsel),  for  respondent. 

SMITH,  P.  J.  The  judgment  appealed  from  followed  a  verdict 
for  the  plaintiff  in  an  action  brought  to  recover  damages  for  the  death 
of  plaintiff's  son,  caused,  as  it  is  claimed,  by  the  wrongful  act  of  the 
defendant  in  leaving  unguarded  an  opening  made  by  the  defendant 
by  cutting  ice  from  Catskill  creek,  in  the  village  of  Catskill,  into 
which  opening  the  defendant's  son  skated  and  was  drowned.  The 
location  of  the  accident  upon  Catskill  creek  was  in  a  thickly  populated 
portion  of  Catskill,  where  many  persons  skated  in  the  winter  season. 
Upon  the  borders  of  this  creek  the  defendant  had  two  icehouses.  Some 
fences  were  put  across  the  creek,  about  a  half  mile  apart,  above  and 
below  these  two  icehouses,  and  some  other  fences  intermediate,  sur- 

*For  oth«r  omm  sm  same  topic  ft  i  nvmbeb  in  Dec.  Sl  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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rounding  certain  portions  of  the  ice  from  which  cuttings  were  made. 
There  was  no  fence  or  guard,  however,  surrounding  the  portion  of 
the  ice  from  which  this  cutting  was  made  which  caused  this  accident. 
It  is  not  disputed  that  this  creek  is  a  public  highway,  open  to  all 
citizens  of  the  state.  The  plaintiff's  son  skating  thereupon  was  in  the 
exercise  of  a  lawful  right.  The  defendant,  too,  had  the  right  to  take 
ice  therefrom  with  certain  restrictions.  That  right,  however,  has  been 
by  the  Legislature  conditioned  for  public  safety.  Those  conditions 
are  contained  in  section  429  of  the  Penal  Code,  which  reads  as  follows : 

^A  person  or  corporation  cutting  ice  in  or  opening  in  waters  within  the 
boundaries  of  this  state,  for  the  purpose  of  removing  the  ice  for  sale  or  use, 
must  surround  the  cuttings. and  openings  made,  with  fences  or  guards  of 
boards  or  other  material  sufficient  to  form  an  obstruction  to  the  free  passage 
of  persons  through  such  fences  or  guards  into  the  place  where  such  ice  is  be- 
ing cut  Such  fences  or  guards  must  be  erected  at  or  before  the  time  of  com- 
mencing the  cuttings  or  openings,  and  must  be  maintained  until  ice  has  again 
formed  tberein  to  the  thickness  of  at  least  three  inches,  or  until  the  ice  abont 
such  openings  has  melted  or  broken  up.  Whoever  omits  to  comply  with  this 
section  is  guilty  of  a  misdemeanor." 

This,  being  an  act  for  the  public  safety,  must  be  deemed  mandatory 
and  as  conditioning  the  right  to  cut  the  ice.  As  an  interfetence  with 
the  public  highway  in  a  place  much  used  for  skating,  where  the  lives 
of  many  persons  are  endangered,  unless  the  conditions  are  complied 
with,  the  act  constitutes  a  nuisance.  Pen.  Code,  §  386 ;  21  Am.  &  Eng. 
Ency.  of  Law,  683.  In  Jennings  v.  Van  Schaick,  108  N.  Y.  530,  15 
N.  E.  424,  2  Am.  St.  Rep.  459,  a  coal  hole  in  a  sidewalk  had  been  left 
unguarded.    In  that  case  it  was  held : 

''Where  such  an  opening  has  been  made  with  consent  of  the  municipality,  it 
is  not  in  and  of  itself  a  nuisance ;  but  the  consent  being  conditioned  upon  cer- 
tain modes  of  use,  if  the  opening  is  left  iinguarded  it  becomes  a  nuisance." 

The  same  principle  is  held  in  Brown  v.  Met.  St.  R.  Co.,  60  App.  Div. 
186,  70  N.  Y.  Supp.  40,  affirmed  171  N.  Y.  699,  64  N.  E.  1119.  In 
Uggla  V.  Brokaw,  117  App.  Div.  692, 102  N.  Y.  Supp.  862,  the  opinion 
reads : 

"In  many  Instances  it  is  essential  to  allege  in  some  form  that  the  act  was 
unlawful,  in  order  to  warrant  a  recovery  upon  the  theory  of  nuisance,  as,  for 
instance,  where  a  public  street  or  place  has  been  interfered  with  by  placing  an 
obstruction  therein,  or  opening  or  undermining  the  surface  thereof  without 
obtaining  a  permit  from  the  public  authorities  having  control  of  the  street, 
and  in  such  case  the  liability  is  absolute  as  matter  of  law.  unless  the  defend- 
ant pleads  and  proves  a  license  and  due  compliance  with  its  conditions." 

It  is  not  necessary  in  this  case  to  hold  that  the  failure  to  surround 
this  opening  constituted  a  nuisance  as  matter  of  law.  This  question 
was  submitted  to  the  jury  as  a  question  of  fact,  and  the  jury  has  found 
that  the  defendant  did  fail  to  comply  with  the  conditions  required  by 
the  statute,  and  that  the  lives  of  a  considerable  number  of  persons  were 
endangered,  and  that  the  act  of  the  defendant  in  leaving  unguarded 
the  cutting  constituted  a  nuisance. 

As  this  is  not  an  action  of  negligence,  contributory  negligence  in  its 
ordinary  meaning  is  not  a  defense.  Muller  v.  McKesson,  73  N.  Y.  204, 
29  Am.  Rep.  123 ;  Clifford  v.  Dam,  81  N.  Y.  67;  Lynch  v.  McNally,  73 
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N.  Y.  347.  The  learned  trial  judge  properly  charged  the  jury  that  if  the 
boy,  "by  his  own  voluntary,  deliberate  act  skated  upon  that  ice,  and  was 
in  that  manner  careless,  and  in  that  manner  contributed  to  and  brought 
about  his  own  death,"  his  act  forfeited  and  destroyed  the  plaintiff's 
cause  of  action. 

The  case  of  Sickles  v.  New  Jersey  Ice  Company,  153  N  Y.  83,  46 
N.  £.  1042,  holds  no  different  rule.  That  case  was  tried  purely  as  a 
question  of  negligence,  and  Judge  Haight  starts  his  opinion  with  the 
statement  that  the  action  is  brought  to  recover  damages  resulting  from 
the  death  of  plaintiff's  intestate,  "alleged  to  have  been  caused  by  de- 
fendant's negligence."  As  far  as  appears  in  the  report  of  the  case, 
there  was  no  claim  made  by  plaintiff's  counsel  in  that  case  of  any  lia- 
bility resting  upon  a  wrongful  act  as  constituting  a  nuisance.  Inas- 
much as  the  case  was  thus  presented  to  the  court  as  a  question  of  neg- 
ligence, we  cannot  assume  that  the  decision  intended  to  change  the 
rules  of  liability  for  an  act  constituting  a  nuisance,  which  have  re- 
mained for  many  years  unquestioned. 

The  judgment  and  order  should,  therefore,  be  affirmed,  with  costs. 

Jodgment  and  order  unanlmonsly  affirmed,  with  costs.  All  concar;  KEL- 
LOGG, J.,  in  result 


MATOB,  ETC.,  OF  CITY  OF  NEW  YORK  v.  MECHANICS'  ft  TRADERS' 
BANK  OF  CITY  OF  NEW  YORK. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  12,  1909.) 

L  iNDEUirrrr  (§  6*)— Constbuctiof  of  Bond. 

In  determining  liability  on  an  indemnity  bond  given  by  an  assignee  of 
a  contractor,  on  payment  to  the  assignee  of  the  amount  due  the  contractor, 
nnder  a  contract  for  public  improyements,  the  bond  must  be  read  in  the 
light  of  the  circumstances  surrounding  its  execution  and  the  purpose 
which  it  was  designed  to  accomplish. 

[Ed.  Note.—For  other  cases,  see  Indemnity,  Cent  Dig  U  7,  9,  18,  19; 
Dec.  Dig.  S  6.»] 

2.  INUEMNITT  (I  12*)— DiSCHABOB  OF  INDEMSTITOB. 

The  assignee  of  a  public  contractor,  on  receiving  from  the  city  the 
amount  due  under  the  contract,  executed  a  bond  to  the  city  to  indemnify 
it  against  all  claims  that  the  city  might  be  '^compelled  to  pay  by  reason 
of  the  establishment  and  recovery  of  any  such  alleged  claim  or  claims.*' 
After  the  execution  of  the  bond  and  the  payment  of  the  money,  one  claim- 
ing a  lien  on  the  money  due  under  the  contract  brought  an  action  against 
the  city  to  recover  the  amount  of  the  daim,  to  which  action  the  assignee 
was  made  a  party,  and  Judgment  was  recovered  against  the  city,  from 
which  the  assignee  and  the  city  appealed  Pending  the  appeal,  the  city 
compromised  the  Judgment  and  gave  notice  to  all  the  attorneys  in  the  case 
and  the  trial  Justice  that  the  Judgment  had  been  settled,  and  that  the  ap- 
peal "no  longer  had  any  force.*'  H€l4^  that  the  indemnitor  was  discharg- 
ed, though  he  did  not  thereafter  prosecute  the  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Indemnity,  Cent  Dig.  S  27;  Dec  Dig. 
IU*1 

•For  other  cum  mo  same  topic  ft  |  imiaxB  in  Doe.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexei 
115  N.Y.8.- 
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8.  Appeal  akd  Ebbob  ft  262*)— Pbbsewtation  op  Questions  iw  Tbial  Coubt- 
DiBEorioir  of  Vbboict— Bequeot  fob  Submission  of  Issues. 

Appellant  is  entitled  to  a  review  of  an  order  of  the  trial  court  directing 
a  verdict,  though  he  did  not  request  the  court  to  submit  issues  to  the  jury 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  1503; 
Dec  Dig.  I  262.*] 

Ingraham  and  Laugfalln,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County 

Action  by  the  City  of  New  York  against  the  Mechanics'  &  Traders' 
Bank  of  the  City  of  New  York.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

Charles  Strauss  (Eugene  D.  Boyer,  on  the  brief),  for  appellant 

Terence  Farley,  tor  respondent. 

McLaughlin,  J.  The  undisputed  facts,  so  far  as  material  to 
the  question  presented  by  the  appeal,  are  as  follows :  In  June,  1875, 
one  Gavin  entered  into  a  contract  with  the  city  of  New  York  to  do 
certain  work  on  Lexington  avenue  between  102d  street  and  the  Har- 
lem river.  On  the  1st  of  November  of  that  year,  in  consideration  of 
money  advanced  to  him  by  the  defendant  or  its  predecessor,  to  be  used 
in  the  completion  of  the  contract,  he  assigned  and  transferred  to  the 
defendant  all  his  interest  therein,  including  moneys  due  and  to  grow 
due  thereon.  Some  time  thereafter  the  contract  was  completed,  and 
there  then  remained  a  balance  due  from  the  city  of  $18,480.16,  to  re- 
cover which  sum,  with  interest,  the  bank  commenced  an  action  against 
the  city  and  certain  other  defendants  who  claimed  an  interest  therein, 
one  of  whom  was  Cornelius  J.  Winant.  This  action  resulted,  on  the 
15th  of  December,  1886,  in  a  judgment  in  favor  of  the  bank  for  the 
full  amount  claimed,  $29,796.91.  Thereafter  the  city  and  the  bank 
compromised  and  settled  the  judgment,  the  defendant  executing  and 
delivering  to  the  city  a  bond  wherein  it  covenanted  that  it  would — 

"well  and  truly  pay  all  sum  or  sums  that  the  said  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  may  be  compelled  to  pay  by  reason  of 
the  establishment  and  recovery  of  any  such  alleged  claim  or  claims  by  any.  of 
said  claimants  or  their  legal  representatives  and  the  costs,  damages  and  ex- 
penses thereof.    •    •    • " 

Winant  appealed  from  the  judgment  so  far  as  it  determined  that 
he  did  not  have  a  lien  to  the  extent  of  his  claim  upon  the  amount  due 
on  the  Gavin  contract,  and  the  judgment  was  reversed  as  to  him  and 
a  new  trial  ordered.  The  new  trial,  on  the  25th  of  May,  1894,  resulted 
in  a  decree  that  he  had  a  lien  to  the  extent  of  his  claim  upon  the  mon- 
eys due  upon  the  Gavin  contract,  and  awarded  him  a  judgment  against 
the  city  to  the  amount  thereof — $5,114.70 — which  was  thereafter  com- 
promised and  settled  by  the  city,  and  then  it  brought  this  action  upon 
the  defendant's  bond  to  recover  the  amount  paid. 

The  complaint  alleged  that  after  the  rendition  of  the  judgment  in 
favor  of  Winant  against  the  city  a  demand  was  made  upon  the  bank 

•For  otlier  oases  ses  same  topic  A,  8  mumbeb  in  Dec.  &  Am.  Digs.  1807  to  date,  ft  Rep'r  Indexes 
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to  pay  the  amount  thereof,  but  it  failed  and  neglected  to  do  so,  and 
that  on  the  7th  of  November,  1894,  the  city  paid  to  Winant  the  judg- 
ment, which  then  amounted  to  $5;226.66         • 

The  answer  put  in  issue  the  allegation  of  the  complaint  that  a  de- 
mand was  made  upon  the  bank  for  pa3mient,  and  its  refusal  to  pay; 
also  the  payment  of  the  amount  of  the  judgment  to  Winant  by  the 
city;  and,  as  a  separate  defense,  alleged,  in  substance,  that  an  appeal 
was  taken  from  the  judgment  in  favor  of  Winant  by  both  the  bank  and 
the  city,  and  while  such  appeal  was  pending  and  undecided,  against 
the  protest  of  the  bank,  the  city  settled  and  paid  the  judgment. 

At  the  trial  the  bank  sought  to  prove  that  no  demand  was  ever 
made  upon  it  to  pay  the  Winant  judgment ;  that  after  an  appeal  had 
been  taken  by  it,  in  which  the  city  joined,  and  a  proposed  case'  and 
proposed  amendments  thereto  had  been  served,  and  before  the  case 
had  been  settled  by  the  trial  justice,  the  city,  against  the  protest  of 
the  bank,  paid  or  compromised  the  judgment ;  and  thereafter,  through 
the  corporation  counsel,  gave  notice  to  all  the  attorneys  in  the  case, 
including  the  trial  justice,  that  the  city  had  paid  or  settled  the  judg- 
ment, and  that  the  appeal  no  longer  had  any  force;  and  by  reason 
of  that  fact  the  case  on  appeal  was  never  settled.  It  also  sought  to 
prove  a  conversation  between  the  representatives  of  the  bank  and  the 
corporation  counsel,  at  the  time  the  bond  in  question  was  given,  re- 
garding the  right  of  the  bank  to  appeal  from  any  judgment  which 
might  be  obtained  against  the  city  by  any  of  the  claimants  mentioned 
in  the  bond;  and  that  notice  was  given  to  the  corporation  counsel, 
prior  to  the  trial  which  resulted  in  a  judgment  for  Winant,  that,  if 
the  result  were  adverse  to  the  city,  the  bank  insisted  upon  its  right 
to  appeal.  Its  efforts,  however,  were  unavailing,  inasmuch  as  all  tes- 
timony tending  to  establish  the  facts  sought  to  be  proved  was  exclud- 
ed on  objection  of  counsel  representing  the  city,  and  an  exception  in 
each  instance  duly  taken.  A  verdict  was  directed  in  favor  of  the  city 
for  the  full  amount  claimed,  and,  from  the  judgment  entered  thereon 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

I  am  of  the  opinion  the  exceptions  to  the  rulings  excluding  the  tes- 
timony tending  to  prove  the  facts  hereinbefore  referred  to  were  well 
taken.  The  bond  in  question  must  be  read  in  the  light  of  the  circum- 
stances surrounding  its  execution  and  the  purpose  which  it  was  de- 
signed to  accomplish.  It  was  a  substitute  for  the  money  due  under 
the  contract  to  protect  the  city  in  case  it  had  to  pay  any  portion  of  it 
to  other  claimants,  but,  notwithstanding  the  purpose,  the  city  could  not 
arbitrarily  deprive  the  bank  of  its  right  to  review  a  judgment  obtained 
by  a  claimant  without  taking  the  chances  of  loss  should  such  review 
and  a  subsequent  trial  result  favorably  to  the  bank.  Had  the  testi- 
mony sought  to  be  introduced  by  the  bank  been  received,  then  a  ques- 
tion of  fact  would  have  been  presented  as  to  whether  the  payment  to 
Winant  were  made  in  good  faith,  and,  if  so,  whether  it  operated  to  the 
injury  of  the  bank.  That  such  testimony  was  admissible  is  clearly 
established  by  the  case  of  the  City  of  New  York  v.  Baird,  176  N. 
Y.  269,  68  N.  E.  364.  There,  the  action  was  upon  a  bond,  the  con- 
dition of  which  was  that  the  obligor  would  "pay  and  fully  satisfy 
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any  judgment  which  may  be  obtained  by  the  said  Thomas  Kelly  against 
the  city  of  New  York,  together  with  all  costs  and  disbursements." 
Kelly  obtained  a  judgmeht  against  the  city,  from  which  an  appeal  was 
taken  by  both  the  city  and  Baird,  and,  after  steps  had  been  taken  to- 
wards making  a  case  on  appeal,  the  city,  against  the  protest  of  Baird, 
compromised  and  settled  the  judgment,  and  then  brought  an  action 
on  the  bond  to  recover  from  Baird  the  amount  paid.  At  the  conclu- 
sion of  the  trial  in  that  action  a  verdict  was  directed  in  favor  of  the 
city,  which  was  set  aside  and  a  new  trial  ordered,  and  on  appeal  to 
this  court  the  order  setting  aside  the  verdict  was  reversed  and  the  mo- 
tion for  a  new  trial  denied.  City  of  New  York  v.  Baird,  74  App.  Div. 
238,  77  N.  Y.  Supp.  446.  The  determination  of  this  court,  however, 
was  reversed  by  the  Court  of  Appeals  and  a  new  trial  granted.  City 
of  New  York  v.  Baird,  supra.  In  directing  a  new  trial,  Chief  Judge 
Parker,  who  delivered  the  opinion,  said: 

"We  have  then  a  situation  where,  after  consultation  between  the  counsel 
for  Baird  and  the  representative  of  the  corporation  counsel,  an  appeal  was 
taken  to  the  Appellate  Division  by  the  city  and  Baird,  and  steps  taken  towards 
making  a  ease,  but  before  it  was  possible  for  it  to  be  argued,  the  municipal 
authorities  changed  their  position  and  settled  the  Judgment  «  ^  «  Our 
conclusion  is  that,  reading  this  bond  as  we  should,  in  the  light  of  the  circum- 
stances surrounding  its  execution,  and  the  contract  under  which  the  money 
was  being  held  by  the  comptroller,  for  which  the  bond  was  to  become  a  sub- 
stitute for  the  protection  of  the  city,  the  city  could  not  deprive  the  principal 
and  his  sureties  of  his  right  of  review  without  taking  the  chances  of  loss, 
should  such  review  and  a  subsequent  trial  had  by  reason  of  it  result  favorably 
to  the  principal ;  that  midway  between  the  two  extremes  claimed  by  plaintiff 
and  defendants  lies  the  true  position,  and  the  test  of  it  is.  Was  the  action  of 
the  municipal  authorities  complained  of  taken  in  bad  faith?  If  so,  did  it 
operate  to  the  substantial  injury  of  Baird  and  the  surety?  If  the  first  ques- 
tion be  answered  in  the  affirmative,  then  the  party  indenmlfled  cannot  recover 
unless  it  shows  that  its  action,  found  by  the  Jury  to  have  been  taken  in  bad 
faith,  with  the  intention  of  injuring  the  principal  or  surety,  did  not  operate 
to  the  disadvantage  of  either,  or,  if  it  did  to  some  extent,  that,  after  deducting 
the  amount  of  damage  done  to  them,  there  still  remained  something  due  on 
the  bond." 

The  condition  of  the  bond  here  under  consideration  certainly  im- 
poses no  greater  obligation  on  the  principal  than  did  the  bond  in  the 
Baird  Case.  There,  Baird  obligated  himself  "to  pay  and  fully  satisfy 
any  judgment'*  which  might  be  obtained  by  Kelly  against  the  city, 
while  here  the  bank  obligated  itself  to  pay  any  sum  which  the  city 
might  be  "compelled  to  pay  by  reason  of  the  establishment  and  re- 
covery of  any  such  claim  or  claims."  It  might  be  urged  with  much 
force  that  a  payment  made  by  way  of  compromise  was  voluntary,  or, 
at  least,  that  the  city  was  not  compelled  to  make  the  payment  within 
the  meaning  of  the  bond.  It  certainly  could  not,  as  against  the  protest 
of  the  bank,  make  the  payment,  if  such  payment  resulted  to  its  in- 
jury. 

The  respondent's  counsel  attempts  to  distinguish  this  case  from  the 
Baird  Case  by  reason  of  the  fact  that  in  the  latter  there  was  a  request 
to  submit  to  the  jury  the  good  faith  of  the  city  in  compromising  the 
judgment,  while  here  no  such  request  was  made.  The  answer  to  the 
suggestion  is  that  under  the  rulings  of  the  trial  court  there  was  noth- 
ing to  submit  to  the  jury,  inasmuch  as  he  had  refused  to  admit  any 
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testimony  which  in  any  way  tended  to  show  that  the  city  had  acted  in 
bad  faith  in  compromising  the  judgment;  that  it  did  so  without  the 
consent  and  against  the  objection  of  the  bank;  and  in  doing  so  the 
bank  was  injured.  A  request  to  go  to  a  jury  is  based  upon  the  prop- 
osition that  there  is  a  question  of  fact  for  its  determination ;  that  evi- 
dence has  been  introduced  from  which  it  may  find  the  facts  one  way 
or  the  other.  Where  there  is  no  evidence  to  justify  a  finding,  then 
it  is  unnecessary  to  make  such  request,  because,  if  the  finding  were 
made,  it  would  be  against  evidence  and  would  have  to  be  set  aside. 

It  is  also  suggested — ^not  by  counsel — that  the  court  did  not  err  in 
excluding  the  testimony  referred  to,  for  the  reason  that  the  bank  had 
not  prosecuted  its  appeal ;  that  the  bank,  having  taken  an  appeal  from 
the  Winant  judgment,  should  have  gone  ahead  with  it,  notwithstand- 
ing the  city  paid  the  judgment;  and,  not  having  done  so,  it  cannot 
now  be  heard  to  say  that  the  action  of  the  city  worked  to  its  injury. 
The  same  suggestion,  doubtless,  was  or  could  have  been  made  in  the 
Baird  Case.  He  appealed  from  that  judgment  as  well  as  the  city,  but 
after  the  city  had  paid  the  judgment  it  does  not  appear  that  he  took 
any  further  steps  towards  perfecting  the  appeal.  Here,  after  the 
payment  of  the  judgment  by  the  city,  it  is  not  at  all  clear  that  the 
bank  could,  against  the  city's  protest,  have  prosecuted  the  appeal. 
The  bank  had  been  paid  the  full  amount  of  its  daim.  It  had  no  fur- 
ther interest  in  the  action,  except  in  so  far  as  the  establishmerit  of 
claims  affected  its  liability  upon  its  bond.  If  the  city  saw  fit  to  vol- 
untarily pay  the  only  other  recovery  in  the  action,  against  the  protest 
of  the  bank,  I  am  unable  to  see  that  its  interest  was  such  that  it  could 
urge  that  the  judgment  which  had  been  paid  should  be  reversed.  If 
the  city  did  not  act  in  good  faith  and  the  bank  was  thereby  injured, 
it  could  be  fully  protected  when  the  city  sought  to  enforce  its  liability 
on  the  bond,  and  therefore  it  was  justified  in  not  prosecuting  the  ap- 
peal, and  especially  so  after  the  counsel  representing  the  city  had 
notified  the  learned  trial  justice  who  had  the  proposed  case  on  ap- 
peal and  amendments  under  consideration  that  the  judgment  had  been 
settled  and  the  appeal  "no  longer  had  any  force." 

I  am  of  the  opinion  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 

CLARKE  and  HOUGHTON,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  facts  are  stated  in  the  opinion 
of  Mr.  Justice  McLAUGHLIN,  and  it  is  not  necessary  that  I  should 
restate  them. 

The  bond  given  by  the  defendant  upon  which  this  action  was  brought 
recites  that  the  defendant  had  obtained  a  judgment  against  the  city 
of  New  York  for  upwards  of  $29,000;  that  there  were  certain  per- 
sons who  claimed  to  have  furnished  materials  and  filed  notice  of 
such  claims  with  the  finance  department,  claiming  liens  upon  the 
amount  due  from  the  city;  that  the  defendant  "claims  that  there  are 
no  such  claims  or  liens  that  are  good  and  valid  or  should  be  paid  out 
of  said  fund,  but  is  desirous  of  protecting  said  the  mayor,  aldermen. 
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and  commonalty  of  the  city  of  New  York  from  any  loss  or  damage  by 
reason  of  any  such  claims  for  labor  or  materials" ;  and  the  condition 
of  the  obligation  was  such  that  if  the  defendant  would  well  and  truly 
save,  keep  harmless,  and  indemnify  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  and  their  successors  of  and  from 
the  payment  of  all  such  daims  so  made  and  filed  as  aforesaid,  "and 
shall  well  and  truly  pay  all  sum  or  sums  that  the  said  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  New  York  may  be  compelled  to 
pay  by  reason  of  the  establishment  and  recovery  of  any  such  alleged 
claim  or  claims  by  any  of  said  claimants  or  their  legal  representatives, 
and  the  costs,  damages,  and  expenses  thereof,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue."  One  of  the 
claims  or  liens  thus  specified  was  finally  adjudged  good  in  an  action 
in  which  both  the  plaintiff  and  defendant  were  parties;  the  plaintiff 
was  compelled  to  pay  such  claim  or  lien,  and  actually  did  pay  it ;  and 
that  the  defendant  has  not  paid  to  the  plaintiff  the  sum  of  money 
that  the  plaintiff  paid  to  satisfy  such  lien.  This  bond  was  dated  the 
26th  of  May,  1887. 

As  a  defense  the  answer  alleged  that  on  the  19th  of  April,  1878, 
the  predecessor  of  this  defendant  commenced  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  one 
Winant,  who  was  the  claimant  who  succeeded,  and  whose  claim  or  lien 
the  plaintiff  paid,  and  others,  for  the  purpose  of  having  adjudicated 
the  claims  of  various  persons,  including  said  Winant,  for  moneys 
arising  from  a  contract  made  between  the  city  and  one  Gavin  for  the 
grading  and  paving  of  Lexington  avenue.  That  upon  the  trial  of  the 
said  action  a  judgment  was  awarded  to  the  said  Mechanics'  &  Traders' 
Bank  against  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  on  the  15th  of  December,  1886,  for  a  sum  upwards  of  $29,000. 
That  thereafter  and  on  the.  26th  of  May,  1887,  the  defendant  in  this 
action  compromised  and  settled  said  judgment  with  the  city,  and  gave 
the  bond  referred  to  in  the  complaint,  at  that  time  objecting  to  the 
validity  of  the  claims  of  Winant.  That  thereafter,  and  upon  a  subse- 
quent trial  of  the  issues  in  the  action  raised  by  the  answer  of  Winant, 
judgment  was  awarded  and  entered  on  the  25th  of  June,  1894,  in 
favor  of  Winant  and  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  for  the  sum  of  $5,117.47  damages  and  costs. 
That  thereafter,  and  within  the  proper  legal  time  for  that  purpose, 
that  is,  on  the  2d  of  August,  1894,  the  said  bank,  the  defendant  here- 
in duly  appealed  to  the  then  General  Term  of  this  court  from  said 
judgment  so  rendered  in  the  action  to  which  it  was  a  party,  and  a  copy 
of  said  notice  of  appeal  was  filed  and  duly  served  upon  all  parties 
who  appeared  in  that  action,  including  the  plaintiff  herein.  That 
thereafter  a  proposed  case  on  appeal  was  duly  served  on  behalf  of 
the  said  bank  upon  all  said  parties,  and  subsequently,  and  on  or  about 
the  15th  of  October,  1894,  amendments  to  said  proposed  case  were 
served  on  behalf  of  said  city  of  New  York,  and  also  on  behalf  of 
said  Winant,  and  said  case  and  amendments  were  noticed  for  set- 
tlement before  the  justice  who  tried  the  case,  and  said  appeal  is  still 
pending  and  undetermined.     That  subsequently,  and  on  or  about  the 
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7th  of  November,  1894,  the  plaintiff,  while  said  case  and  amendments 
were  awaiting  settlement,  and  said  appeal,  to  which  the  plaintiff  the 
city  of  New  York  was  a  party  and  in  which  it  had  participated,  was 
pending,  paid  to  said  Winant,  under  and  in  pursuance  of  said  judg- 
ment so  appealed  from  by  said  bank,  the  siun  of  $5,000,  and  that  such 
payment  was  made  without  notice  to,  or  the  knowledge,  consent,  or 
acquiescence  of,  this  defendant.  It  was  further  alleged  that  pending 
the  appeal  the  plaintiff  gave  notice  of  the  payment  to  all  the  parties 
concerned,  including  the  justice  before  whom  said  case  was  pending 
for  settlement,  and  asserted  that  the  appeal  had  become  academic 
and  was  without  practical  force  or  virtue. 

Upon  the  trial  the  plaintiff  rested,  and  the  defendant'  called  its  presi- 
dent and  offered  proof  of  conversation  between  him  and  the  corpoi^a- 
tion  counsel  with  reference  to  this  claim  of  Winant's,  and  that  subse- 
quent to  the  giving  of  the  bond  the  president  had  no  relations  with 
the  city  authorities  in  relation  to  this  claim,  and  no  demand  was  made 
on  the  bank  for  its  repayment.  This  evidence  was  excluded.  The 
cashier  of  the  defendant  was  then  called,  and  testified  that  Mr.  Dean, 
an  assistant  corporation  counsel,  conducted  the  negotiations  which  in- 
volved the  settlement  of  this  claim,  the  payment  of  the  defendant's 
judgment,  and  the  giving  of  this  bond  on  behalf  of  the  city  of 
New  York.  He  was  then  asked  whether  there  were  any  conversations 
regarding  the  right  of  the  bank  to  appeal  to  the  appellate  court  from 
any  judgment  that  might  be  obtained  against  tbe  city  from  any  claims 
mentioned  in  the  bond,  and  whether  he  stated  to  the  assistant  corpora- 
tion counsel  that  the  bank  insisted  upon  the  right  to  appeal  to  the  Court 
of  Appeals,  if  necessary,  and  whether  the  city  of  New  York  ever  made 
a  demand  upon  the  defendant  for  a  payment  on  account  of  the  Winant 
transaction.  This  was  all  objected  to  and  excluded,  and  .the  defend- 
ant excepted. 

This  testimony  was  all  immaterial,  and  did  not  tend  to  establish  a 
defense.  The  bond  was  an  absolute  obligation  of  the  defendant,  to 
be  void  only  in  the  event  that  the  defendant  paid  any  and  all  sum  or 
sums  that  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  should  be  compelled  to  pay  by  reason  of  the  establishment  and 
recovery  of  any  claim  or  claims  by  any  of  the  said  claimants  or  their 
legal  representatives.  One  of  such  claimants  recovered  a  judgment 
against  the  city  which  the  defendant  has  not  paid,  and  whether  the 
bank  insisted  upon  the  right  to  appeal  to  the  Court  of  Appeals  or  not 
was  not  material. 

The  defendant  then  called  an  attorney  at  law  who  was  associated 
with  the  defendant's  attorney  in  reference  to  this  Winant  claim.  He 
was  asked  whether  subsequent  to  that  judgment  he  conducted  an  ap- 
peal therefrom  on  behalf  of  the  defendant,  which  was  objected  to, 
whereupon  counsel  for  the  defendant  stated  that  he  desired  to  show 
that  on  the  2d  of  August,  1894,  the  Mechanics'  &  Traders'  Bank  took 
an  appeal  from  the  judgment  to  the  General  Term  of  this  department, 
filed  its  notice  of  appeal  in  the  county  clerk's  office,  and  served  copies 
thereof  upon  the  attorney  for  Winant  and  the  corporation  counsel. 
Having  made  this  offer,  the  defendant  then  offered  a  notice  of  appeal 
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from  the  judgment  filed  August  2,  1894,  the  case-made,  and  the  pro- 
posed amendments  to  the  case,  which  were  admitted,  and  then  offered 
to  prove  a  conversation  in  relation  to  the  appeal  with  Mr.  Dean  respect- 
ing an  intention  on  his  part  to  settle  the  Winant  judgment,  the  protest 
by  the  defendant  against  such  settlement,  and  the  submission  of  the 
case  and  amendment  to  the  trial  judge  for  settlement.  He  then  fur- 
ther offered  to  show  that  the  papers  were  returned  by  the  trial  judge, 
and  the  conversation  between  the  trial  judge  and  the  witness  that, 
as  the  Winant  claim  had  been  paid,  the  appeal  no  longer  existed,  and 
a  further  conversation  with  Mr.  Dean  after  the  papers  were  returned 
from  the  trial  judge.  This  testimony  was  excluded,  and  the  defendant 
excepted.  The  defendant  then  rested,  and  the  court  directed  a  verdict 
for  the  amount  of  the  bond  and  interest. 

It  seems  to  me  that  this  testimony  was  all  incompetent  and  was 
properly  excluded.  There  was  nothing  to  prevent  the  defendant  from 
prosecuting  its  appeal  from  the  judgment  establishing  a  lien  in  favor 
of  Winant.  The  plaintiff  was  not  an  appellant.  It  was  entirely  im- 
material to  the  defendant  whether  the  city  had  paid  the  claim  or  not 
If  the  defendant  had  succeeded  in  reversing  the  judgment  establishing 
the  validity  of  the  Winant  claim,  it  could  not  have  been  held  upon  its 
bond.  If  the  city  paid  the  claim  pending  an  appeal,  it  did  so  at  its  own 
risk  of  having  the  judgment  reversed  on  the  appeal  by  the  defendant 
from  the  judgment  establishing  that  claim.  The  defendant  failed  to 
prosecute  its  appeal,  for  what  reason  is  entirely  immaterial,  and  the 
•failure  to  so  prosecute  the  appeal  or  procure  a  reversal  of  the  judgment 
made  it  liable  upon  its  bond.  Nothing  that  the  city  did  or  could  do 
in  this  case  could  take  away  the  right  of  the  defendant  to  appeal  from 
the  judgment  establishing  the  Winant  claim,  and,  if  it  had  prosecuted 
that  appeal  successfully,  it  would  be  discharged  from  any  obligation 
on  the  bond  to  the  city.  The  situation  was  that  the  defendant  had  re- 
ceived from  the  city  the  amount  of  money  as  belonging  to  it  that  the 
court  subsequently  adjudged  belonged  to  Winant.  The  defendant  had 
appealed  from  the  judgment  in  favor  of  Winant,  and  was  entitled  to 
prosecute  that  appeal.  If  Winant 's  claim  or  lien  was  not  valid,  and 
the  judgment  sustaining  its  validity  had  been  reversed,  there  would 
have  been  no  claim  on  behalf  of  the  city  in  relation  to  this  bond.  But 
that  judgment  never  has  been  reversed;  it  still  stands  in  full  force  and 
effect ;  and  the  city  has  paid  it.  The  condition  of  the  bond  has  there- 
fore been  broken,  and,  if  the  defendant  has  lost  its  right  to  have  that 
judgment  reversed,  it  is  because  it  voluntarily  abandoned  its  appeal. 

The  defendant  relies  upon  the  case  of  City  of  New  York  v.  Baird, 
176  N.  Y.  269,  68  N.  E.  364,  but  in  that  case  the  situation  was  en- 
tirely different.  That  was  an  action  against  the  city  of  New  York  and 
Baird  as  jointly  liable  for  injuries  sustained  by  one  Kelly  in  conse- 
quence of  negligence  in  the  performance  of  a  contract  by  Baird  with 
the  city.  While  that  action  was  pending  the  city  paid  to  Baird  the 
amount  due  on  his  contract,  taking  back  a  bond  with  Baird  as  prin- 
cipal and  a  surety  conditioned  for  the  payment  and  satisfaction  of  any 
judgment  which  should  be  obtained  in  the  action  brought  by  Kelly 
against  the  city.     The  trial  of  that  action  resulted  in  a  judgment 
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against  Baird  and  the  city  jointly,  from  which  an  appeal  was  taken  by 
both  Baird  and  the  city.  While  that  appeal  was  pending  the  city, 
against  the  protest  of  Baird,  paid  the  judgment  and  thus  abandoned  its 
appeal,  and  the  defense  was  that  that  payment  to  Kelly  was  made  in 
bad  faith  and  in  violation  of  Baird's  rights.  It  is  perfectly  apparent 
that  in  that  case  the  payment  by  the  city  at  once  prevented  Baird  from, 
prosecuting  his  appeal,  for,  the  judgment  having  been  paid  by  one  of 
those  jointly  liable  for  the  tort,  Baird  had  no  opportunity  of  prosecut- 
ing the  appeal  and  establishing  his  freedom  from  negligence.  There 
the  city  was  appealing.  The  abandonment  of  the  appeal  and  the  pay- 
ment of  the  judgment  prevented  Baird  from  prosecuting  his  appeal,, 
and  this  imposed  upon  Baird  and  his  surety  a  liability  upon  the  bond. 
In  determining  that  question,  the  court  said : 

"It  would  be  strange,  Indeed,  if,  as  a  result  of  such  action,  the  city  of  New 
York  could  recover  on  the  bond,  should  the  continuance  of  the  appeal  by  Baird 
result  in  a  reversal  of  the  Judgment,  without  possibility  of  a  recovery  against 
him  on  a  new  trial.  And,  on  the  otiier  hand,  it  would  equally  offend  against 
justice  to  deprive  the  municipality  of  the  benefit  of  the  wisdom  of  its  officers 
should  it  happen  that  they  were  wise  in  concluding  either  that  the  judgment 
would  not  be  reversed,  or,  if  reversed,  that  it  would  be  for  technical  reasons, 
with  the  result  that  the  subsequent  verdict  would  be  for  an  equal  or  greater 
amount" 

And  the  judgment  was  reversed  because  it  deprived  the  defendant 
of  the  opportunity  of  having  the  question  of  the  good  faith  and  fair 
dealing  on  behalf  of  the  municipality  passed  upon.  The  whole  deci- 
sion of  the  court  was  based  upon  the  fact  that  the  city,  by  withdraw- 
ing its  appeal  and  paying  the  judgment,  had  deprived  the  defendant  in 
that  case  and  his  surety  of  the  right  to  review  without  taking  the  chance 
of  loss  should  such  review  and  a  subsequent  trial  had  pursuant  to  it 
result  favorably  to  the  principal.  It  is  apparent  in  this  case  that  noth- 
ing that  the  city  did  deprived  the  defendant  of  the  right  to  prosecute 
its  appeal  and  procure  a  reversal  of  the  judgment  which  established 
Winant's  claim.  But  the  answer  does  not  allege  that  the  city  acted  in 
bad  faith,  or  that  anything  that  the  city  did  prevented  the  defendant's 
appeal  from  the  judgment  establishing  Winant's  claim,  and,  in  the 
absence  of  such  a  defense  in  the  answer,  it  certainly  was  not  error  for 
the  court  to  exclude  testimony  which  it  was  claimed  would  tend  to 
establish  it.  Nor  did  the  defendant  make  any  such  claim  on  the  trial. 
The  testimony  was  only  to  €how  that  the  city  was  not  compelled  to  pay 
the  judgment  in  favor  of  Winant  because  the  defendant's  appeal  was 
still  pending,  and  that  the  city  had  made  no  demand  upon  the  de- 
fendant for  the  amount  that  it  had  paid  to  Winant.  Neither  of  these 
facts  constituted  a  defense  to  the  action,  and  in  view  of  the  fact  that 
nothing  that  the  city  did  or  could  do  could  take  away  the  defendant's 
right  to  review  the  judgment  establishing  Winant's  claim,  and  that 
the  defendant  has  failed  to  allege  that  the  settlement  was  made  in  bad 
faith,  it  seems  to  me  the  ruling  of  the  court  was  clearly  right. 

For  that  reason,  the  judgment  appealed  from  should  be  affirmed. 

LAUGHLIN,  J.,  concurs. 
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PUBOELL  T.  HOFFMAN  H0I7SB  et  al. 
(Supreme  Court,  Appellate  Dlyision,  Second  Department    March  19,  1909.) 

1..  Appeal  and  EJbbob  (|  884^)— Questignb  Reviewable— Estoppel. 

A  plaintiff,  in  an  action  for  personal  iiijuries  sustained  while  in  the 
employ  of  defendant,  who  acquiesced  in  the  ruling  of  the  court,  on  the 
second  trial  of  the  cause,  that  the  complaint  did  not  sufficiently  plead  the 
giving  by  defendant  of  improper  instructions,  and  sought  to  amend  the 
complaint  in  that  respect,  could  not  urge,  on  appeal  from  the  order  allow- 
ing the  amendment  on  conditions  imposed,  that  it  was  based  on  the  as- 
sumption that  the  theory  of  the  first  trial  and  appeal  was  that  plaintiff's 
assertion  of  negligence  included  the  absence  of  adequate  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  §§  3612- 
8616;  Dec.  Dig.  §884.*] 

2.  Pleading  (|  239*)— Amendments— CondiHons. 

The  court  may  not  on  a  second  trial;  amend  the  complaint,  without 
imposing  as  a  condition  the  payment  of  the  costs  and  disbursements  of 
the  action  to  the  date  of  the  amendment 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  M  626-635;  Dec. 
Dig.  §  239.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  Purcell  against  the  Hoffman  House  and  another. 
From  so  much  of  an  order  as  imposed,  as  a  condition  of  permitting  an 
amendment  to  the  complaint,  payment  by  plaintiff  of  the  sum  of  $10 
costs  only,  defendant  the  Hoffman  House  appeals.  Modified  and 
affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  MILLER,  JJ. 

Pierre  M.  Brown,  for  appellant 
J.  F.  Carew,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  brought  to  recover  damages 
for  negligence.  The  plamtiff  was  engaged  at  the  time  of  the  accident  as 
an  employ*  of  the  defendant  in  the  hotel  in  the  borough  of  Manhattan 
known  as  the  Hoffman  House.  He  was  an  oiler,  and  was  working 
with  a  boiler  maker,  who  was  engaged  under  contract  with  the  defend- 
ant in  repairing  a  boiler  or  fire  box  in  the  hotel.  He  was  directed  by 
the  engineer  under  whom  he  was  employed  to  assist  the  employes  of 
the  contractor,  and  while  so  engaged  a  torch  filled  with  gasoline,  or 
some  other  explosive  and  inflammable  substance,  which  was  being  used 
by  the  contractor's  employes,  exploded,  inflicting  the  injuries  of  which 
the  plaintiff  complains.  In  the  original  complaint  the  allegation  of 
negligence  was  alleged  to  be  the  giving  to  the  plaintiff  and  those  en- 
gaged with  him  in  the  work  improper,  defective,  weak,  and  dangerous 
tools  and  appliances  liable  to  explode,  in  sending  him  and  the  others 
into  a  place  where  it  was  unsafe  and  dangerous  to  have  such  tools,  and 
where  the  same  were  liable  to  explode,  and  "otherwise  through  the 
negligence  of  the  defendant."  The  amendment  allowed  permits  the 
plaintiff  to  add  as  a  charge  of  negligence  the  omission  of  the  defend- 
ant "in  not  giving  this  plaintiff  and  those  engaged  with  him  proper 
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instruction  as  to  the  use  of  said  tools,  in  giving  them  improper  in- 
structions, in  exposing  them  to  danger  of  explosion  without  warning 
them  thereof." 

The  action  was  brought  in  the  summer  of  1900,  and  was  first  tried 
in  1902.  A  verdict  was  then  rendered  in  favor  of  the  plaintiff,  but 
the  judgment  entered  thereon  was  reversed  by  this  court.  Purcell  v. 
Hoffman  House,  97  App.  Div.  307,  89  N.  Y.  Supp.  975.  The  case  was 
again  brought  on  for  trial  in  December)  1906.  During  the  progress 
of  the  second  trial,  the  plaintiff's  counsel,  while  arguing  the  question 
as  to  the  instructions  which  were  given  to  his  client  at  the  time  he  was 
injured,  was  met  by  an  objection  from  the  court  that  the  giving  of  im- 
proper instructions  or  the  lack  of  proper  instructions  was  not  sufficient- 
ly pleaded  in  the  complaint  and  that  tihe  evidence  as  to  the  same  would 
be  excluded.  The  plaintiff's  counsel  thereupon  applied  for  permission 
to  withdraw  a  juror  in  order  to  have  an  opportunity  to  apply  at  Special 
Term  for  leave  to  amend,  which  was  granted,  the  plaintiff  being  or- 
dered to  pay  $30  trial  fee ;  and  more  3ian  a  year  afterwards  the  ap- 
plication was  made  at  Special  Term  for  leave  to  serve  the  amended 
complaint,  which  resulted  in  the  order  now  under  review,  and  which 
order  .was  granted  permitting  the  amendment  desired  on  the  payment 
of  $io  costs  only.  The  limitation  of  the  costs  at  Special  Term 
was  based  on  the  assumption  that  the  theory  of  the  first  trial  and  appeal 
was  that  the  plaintiff's  assertion  of  negligence  included  the  absence  of 
proper  and  adequate  instructions ;  but  I  do  not  think  the  plaintiff  is  at 
liberty  to  urge  that  view,  inasmuch  as  he  acquiesced  in  the  ruling  of 
the  court  on  the  second  trial,  and  must  be  assumed  to  desire  the  amend- 
ment as  a  necessary  safeguard  and  precaution  before  proceeding  to  the 
third  trial.  The  rule  is  well  settled  that  in  the  circumstances  disclosed 
by  the  record  herein  the  court  may  not  amend  a  complaint  after  trial 
.and  appeal  without  imposing  upon  the  applicant  as  a  condition  the 
payment  of  the  costs  and  disbursements  of  the  action  to  the  date  of 
the  granting  of  the  relief  sought.  See  authorities  cited  in  the  opinion 
in  Audley  v.  Townsend  (decided  by  this  court  March  5,  1909)  115  N. 
Y.  Supp.  145. 

The  order,  in  so  far  as  appealed  from,  should  be  modified,  by  requir- 
ing as  a  condition  of  the  amendment  that  the  plaintiff  pay  to  the  de- 
fendant all  the  costs  and  disbursements  of  the  action  to  the  date  of 
the  order  and  $10  costs  of  the  motion,  less  the  $30  trial  fee  heretofore 
imposed,  if  the  same  has  been  paid,  and,  as  modified,  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


OALLANAN  r.  KEESBVILLB.  A.  a  &  L.  O.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department     March  10,  1909.) 

1.   CANCEZXATION  of  iNSTBUlfENTS  (§  8*)— OONTBACT— RlGHT  TO  CANCELLATION. 

That  a  contract  was  not  sufficiently  definite  so  that  specific  performance 
could  not  be  decreed,  or  that  damages  for  its  breach  could  be  measured 
and  recovered,  was  no  ground  for  the  refusal  of  equity  to  cancel  the  con- 
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tract  because  of  the  refusal  of  one  of  the  parties  to  perform  one  of  Its 
substantial  requirements. 
[Ed.  Note. — For  other  cases,  see  Cancellation  of  InstrumentB»  Dec.  Dig. 

2.  CoBPOBATioNS  (§  423*)— ArrnoBiTT  of  Aosirr. 

It  cannot  be  held  that  an  agent  of  the  directors  of  a  corporation,  em- 
ployed to  prepare  a  contract,  could  bind  them  by  any  arrangement  with  the 
other  par^,  the  purpose  of  which  was  to  deceive  the  directors  concerning 
the  obligations  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  S  423.*] 

8.  Railroads  (§  127*)~TBANSFEB^^ONTBACi^-CoNSTBUGnoN. 

Where  the  directors  of  a  railroad  company  agreed  to  transfer  all  Its 
stocfi;  to  defendants  In  consideration  of  their  agreement  to  electrify  the 
line  and  build  a  certain  extension,  and  the  provision  relating  to  the  ex- 
tension was  so  worded  as  to  be  susceptible  of  more  than  one  construction, 
it  would  be  construed  in  the  sense  that  defendants  knew  the  directors  un- 
derstood it,  to  create  an  absolute  obligation  on  defendants'  part  to  build 
the  extension. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dec  Dig.  §  127.*] 

4.  RAILBOADS  (§  127*)— TbANSFEB— CoWTBAOlSr-CoNSTBUCnON. 

The  directors  of  a  railroad  signed  a  contract  agreeing  to  transfer  to  de- 
fendants all  its  capital  stock  and  to  Issue  for  their  benefit  certain  bonds  In 
consideration  of  defendants*  agreement  to  electrify  the  road,  provide  cer- 
tain dock  facilities,  extend  the  road  on  both  sides  of  a  river  to  K.,  etc 
The  contract  provided  that  the  contractors  should  commence  the  work  of 
reconstruction  at  once  and  complete  the  same  as  rapidly  as  possible,  and 
closed  with  a  paragraph  that  the  contract  was  made  on  the  mutual  under- 
standing that  the  railroad  was  to  be  extended  to  a  lake  "as  soon  as  prac- 
ticable, work  to  be  begun  within  not  longer  than  three  years."  Held,  that 
the  contractors  thereby  absolutely  bound  themselves  to  extend  the  road  to 
the  lake. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Dec.  Dig.  S  127.*] 

5.  Cancellation"  of  Instbuments  (|  3*)— Contbacts— Bbeach. 

Where  defendants  repudiated  any  obligation  to  extend  a  railroad  to  a 
certain  point  pursuant  to  a  contract,  requiring  them  to  commence  such 
extension  within  three  years,  such  repudiation  constituted  a  breach  of  the 
contract  for  which  a  rescission  was  authorized,  though  the  time  within 
which  the  extension  was  to  be  begun  had  not  expired. 

[Ed.  Note. — For  other  cases,  see  Cancellation  of  Instruments,  Dec  Dig. 
§3.*] 

6.  Pledges  (§  60^)  — Rights  of  Pledgee -- Railboad  Bonds  — Bona  Fide 

HOLDEB. 

Where  there  was  no  sufficient  proof  of  mala  fides  on  the  part  of  a  pledg- 
ee of  railroad  bonds  which  had  been  received  from  contractors  after  suit 
had  been  instituted  to  rescind  the  contract  under  which  the  contractors 
acquired  whatever  rights  they  had  to  the  bonds,  a  surrender  thereof  to  the 
corporation  could  only  be  compelled  on  payment  to  the  pledgee  of  the 
amount  for  which  the  bonds  were  originally  loaned. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Dec.  Dig.  |  60.*] 

7.  Cancellation  of  Instbuhents  ($  59*)~Contbacts— Relief— Compensation 

FOB  EXPENniTUBES. 

Where  a  railroad  company  was  entitled  to  the  rescission  of  a  contract 
for  the  transfer  of  its  stock,  etc.,  to  defendants  in  consideration  of  their 
electrifying  and  extending  the  line,  etc.,  because  of  defendants*  failure  to 
perform,  the  court,  on  decreeing  a  rescission,  should  place  the  parties  In 
statu  quo  by  allowing  defendants  for  expenditures  necessarily  and  reason- 
ably made  in  the  execution  of  the  contract  up  to  the  date  of  the  Judgment, 
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less  the  moneys  received  by  them  from  the  railroad  and  from  the  sale  of 
the  railroad's  bonds. 
[Ed.  Note.— For  other  cases,  see  Cancellation  of  Instruments,  Dec.  Dig. 

Kellogg  and  Chester,  JJ.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Michael  Callanan,  suing  individually  and  in  behalf  of 
the  other  stockholders  of  defendant  railroad  company,  similarly  sit- 
uated,  against  the  Keeseville,  Ausable  Chasm  &  Lake  Champlain 
Railroad  Company  and  others.  From  a  judgment  on  a  referee's  re- 
port in  favor  of  plaintiff,  defendants  appeal.    Modified  and  affirmed. 

The  action  is  one  to  rescind  a  contract  made  between  the  Keeseville,  Ausable 
Chasm  &  Lake  Champlain  Railroad  Company  and  Joseph  A.  Powers  and 
Walter  H.  Mansfield  an  contractors.    The  contract  is  as  follows: 

"Exhibit  A. 

"Agreement  made  this  10th  day  of  June,  1903,  between  the  Keeseville,  Aus- 
able Chasm  and  Lake  Champlain  Railroad  Co.,  hereinafter  called  the  *Com- 
pany/  and  Joseph  A.  Powers  and  Walter  H.  Mansfield,  hereinafter  called  the 
'Contractors,'  in  consideration  of  one  doUar  hereby  receipted  for  mutually  and 
other  good  consideration. 

"Witnesseth:  The  company  agrees  to  transfer  to  the  contractors  and  deliver 
the  same  within  ten  days  after  the  completion  of  the  agreement  hereinafter 
mentioned  on  their  part  for  the  operation  of  the  road  by  electricity,  seventy- 
five  per  cent  of  the  issued  capital  stock  of  said  company,  and  to  at  once 
place  the  same  in  escrow,  with  the  Keeseville  National  Bank  for  said  purpose ; 
and  agrees  to  deliver  to  said  contractors  all  the  unissued  capital  stock  of  said 
<!ompany,  and  agrees  to  appoint  an  executive  committee  of  three  to  be  named 
by  the  said  contractors  and  with  powers  satisfactory  to  them.  The  company 
agrees  to  mortgage  its  property,  franchises  and  equipments  by  executing  and 
filing  a  consolidated  mortgage  in  the  sum  of  $175,000,  the  bonds  to  be  issued 
thereunder  to  be  six  per  cent  twenty-year  gold  bondis,  with  interest  payable 
semi-annually  on  July  1st  and  January  1st  Said  bonds  to  be  callable  and 
payable  at  ten  per  cent  premium  and  accrued  interest  at  any  time.  Sufllcient 
ot  said  bonds  to  be  held  in  escrow  to  retire  the  present  outstanding  bonds  of 
the  company  and  the  balance  of  said  bonds  to  be  issued  to  said  contractors 
for  thjd  work  and  material  hereinafter  specified,  as  soon  as  practicable,  and 
procure  the  necessary  consents  of  stockholders  thereto. 

"The  contractors  agree  to  reconstruct  the  company's  railroad  into  a  flrst- 
•class  modem  third  rail  electric  railroad,  to  furnish  an  electric  locomotive  of 
sufficient  capacity  for  the  company's  business  and  storage  battery,  dynamo, 
switchboard  and  appurtenances  sufficient  for  the  company's  use  and  business ; 
and  to  furnish  sufficient  and  proper  cars  for  the  business  of  the  company. 
Said  contractors  agree  to  purchase  and  deliver  to  the  company  the  dock  prop- 
erty at  Port  Kent  on  Lake  Champlain,  and  to  connect  the  company's  railroad 
therewith  by  suitable  tracks ;  also  to  extend  the  company's  railroad  westerly 
on  both  sides  of  the  Ausable  river  to  the  upper  bridge  in  the  village  of  Keese- 
ville as  soon  as  possible. 

"Said  railroad  when  reconstructed  shall  at  all  times  be  operated  with  as 
good  service  to  the  villages  of  Keeseville  and  Ausable  Chasm  as  heretofore 
had  and  there  shall  be  no  increase  of  rate  for  freight  or  passengers. 

"The  company  is  to  procure  an  exclusive  contract  for  traffic  from  and  to  the 
Ausable  Chasm,  from  the  Ausable  Chasm  Co.  if  possible. 

'*The  company  is  to  procure  and  the  contractors  pay  for  proper  water  powei 
to  operate  said  electric  road,  at  a  price  mutually  agreed  upon. 

"The  contractors  agree  to  commence  the  said  work  of  reconstruction  at  once 
and  carry  the  same  to  completion  as  rapidly  as  possible,  and  both  parties  are 
to  ose  their  best  endea\or8  to  accomplish  the  same. 

"This  contract  is  made  upon  the  mutual  understanding  that  said  electric 
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railroad  Is  to  be  extended  through  the  Ausable  Valley  to  Lake  Placid  as  soon 
as  practicable  and  work  to  be  begun  within  not  longer  than  three  years.*' 

This  road  was  at  this  time  a  steam  railroad  about  six  miles  in  length,  run- 
ning from  KeeseviUe  to  Port  Kent,  a  station  on  the  Delaware  &  Hudson  Rail- 
road. It  was  organized  by  the  business  men  and  citizens  of  Keeseville  in 
1889,  and  was  mostly  run  by  the  stockholders  and  directors  in  person.  The 
company  was  capitalized  to  the  amount  of  $(50,000 ;  6,000  shares  of  $10  each, 
of  which  3,071  shares  had  been  issued,  and  2,929  shares  remained  in  tlie 
treasury  at  the  time  of  the  execution  of  the  contract  It  was  also  bonded  to 
the  amount  of  $30,000.  Immediately  after  the  execution  of  the  contract  Pow- 
ers and  Mansfield  entered  upon  its  performance.  They  purchased  the  dock 
property  at  Port  Kent  for  the  sum  of  $7,000,  and  conyeyed  it  to  the  railroad 
company  in  June,  1903.  During  the  summer  of  1903  they  purchased  coverings 
required  for  the  protection  of  the  third  rail,  and  also  the  poles  that  were  re- 
quired in  the  electrification  of  the  road.  This  action  was  begun  in  March, 
1905.  At  that  time  no  substantial  effort  had  been  made  to  extend  the  road 
to  Lake  Placid,  and  no  substantial  progress  in  transforming  of  the  road  into  an 
electric  road.  The  reasons  will  be  discussed  in  the  opinion.  After  the  action 
was  commenced,  the  contractors  proceeded  in  transforming  the  road  into  an 
electric  road,  so  that  at  the  time  of  the  Judgment  such  transformation  had 
been  very  nearly  completed. 

The  referee  has  directed  a  rescission  of  the  contract  upon  various  grounds, 
one  of  which  was  that  the  defendants  had  made  no  attempt  in  good  faith 
to  extend  the  road  to  Lake  Placid,  nor  had  they  entered  into  the  contract  in 
good  faith  with  the  intention  to  construct  that  extension;  another,  that  the 
contractors  had  unreasonably  neglected  and  delayed  to  transform  the  road  in- 
to an  electric  road  as  provided  by  the  contract.  The  judgment  directed  was 
for  a  rescission  of  the  contract,  without  allowance  for  moneys  spent  in  the 
transformation  of  the  road  after  the  commencement  of  the  action.  Further 
facts  will  appear  in  the  opinion. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE,  and  SEWELL,  JJ. 

Thomas  O'Connor,  Francis  A.  Martin,  and  Van  Santvoord  &  Wel- 
lington (D.  Cady  Herrick,  of  counsel),  for  appellants. 

Woods,  Conway  &  Cotter  (Thomas  E.  Conway  and  Frank  E.  Smith, 
of  counsel),  for  respondent. 

SMITH,  P.  J.  The  facts  in  this  case  are  so  complicated  that  it  is 
,  impossible  in  an  opinion  of  reasonable  length  to  set  them  forth  fully. 
We  are  indebted  to  the  counsel,  both  for  the  appellants  and  respondent, 
for  a  concise  and  admirable  analysis  of  the  facts  presented  in  their 
briefs.  Those  facts  only  will  be  here  discussed  which  seem  to  us  con- 
trolling of  the  issues  which  we  are  required  here  to  determine. 

The  plaintiff  is  now  a  large  stockholder  in  the  road,  and  was  one  of 
the  directors  at  the  time  this  contract  was  made.  This  action  is 
brought  in  his  behalf  and  in  behalf  of  all  others  similarly  situated. 
It  is  brought  for  the  corporation  upon  the  ground  that  the  corpora- 
tion itself  is  now  under  the  control  of  directors  named  by  these  de- 
fendant contractors,  and  therefore  disqualified  from  protecting  the 
interest  of  the  corporation  as  against  the  contractors.  At  the  begin- 
ning of  the  trial  it  was  stipulated : 

"That  the  cause  of  action  which  plaintiff  seeks  to  enforce,  and  the  relief  he 
seeks  to  obtain,  are  sucii  as  the  corporation  might  have  enforced  and  obtained 
on  its  own  behalf  and  for  its  own  benefit,  had  it  chosen  so  to  do." 
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The  most  prominent  issue  raised  before  the  referee  was  as  to  the 
provision  in  the  contract  in  reference  to  the  extension  of  this  road  to 
Lake  Placid.  The  claim  of  the  plaintiiflf  is  that  this  provision  consti- 
tutes an  obligation  binding  upon  the  contractors  to  so  extend  the 
road  and  to  commence  work  within  three  years.  While  the  three 
years  had  not  elapsed  at  the  time  of  the  commencement  of  the  action, 
they  claim  that  the  contractors  have  denied  any  obligation  in  refer- 
ence thereto  under  the  contract,  and  have  openly  asserted  that  they 
did  not  intend  to  build  such  a  road.  These  facts  they  claim  authorize 
a  rescission  of  the  contract  at  this  time,  with  such  restoration  of  the 
status  quo  as  is,  under  all  the  circumstances,  possible.  The  contention 
of  the  defendants,  on  the  other  hand,  is  that  this  provision  of  the  con- 
tract has  no  binding  force,  thatit  was  not  inserted  as  a  substantive  part 
thereof,  and  that  it  is  only  an-  expression  of  a  hope  or  perhaps  an  ex- 
pectation that  such  an  extension  can  be  made  within  the  three  years 
named  in  the  contract.  The  referee  has  found  with  the  plaintiff,  has 
given  force  to  this  provision  of  the  contract  as  an  imperative  obliga- 
tion, has  found  that  the  defendants  entered  into  the  contract  without 
any  intention  to  comply  therewith,  and  for  this,  as  one  of  the  grounds, 
has  decreed  a  rescission. 

Upon  the  face  of  the  contract,  unaided  by  extraneous  circumstances, 
we  are  of  opinion  that  an  obligation  is  therein  assumed  by  the  defend- 
ant contractors  in  relation  to  this  extension.  The  other  provisions  of 
the  contract  all  have  reference  to  the  transformation  of  the  road  into 
an  electric  road,  and  for  a  short  extension  upon  the  one  end  to  the 
dock  at  Port  Kent,  upon  the  other  end  to  the  upper  bridge  in  the 
village  of  Keeseville.  The  transfer  to  the  contractors  of  the  stock  of 
the  road  and  of  the  bonds  are  for  this  purpose  only.  No  provision 
is  made  for  financing  any  extension  to  Lake  Placid,  which  extension 
would  cost,  as  appears  in  the  evidence,  upwards  of  $1,000,000.  All 
other  obligations  assumed  by  the  contract  are  assumed  in  express  terms 
of  agreement,  while  the  provision  relating  to  the  Lake  Placid  exten- 
sion is  stated  only  as  an  understanding.  But  the  writing  stating  the 
understanding  of  the  parties  as  to  its  acts  thereafter  to  be  done  con- 
tains prima  facie  an  agreement  to  do  those  acts.  Jones  v.  Kent,  80  N. 
Y.  585.  If  such  expression  be  here  of  doubtful  interpretation,  by  rea- 
son of  its  relation  in  the  paper  writing  to  other  express  agreements, 
that  doubt  would  seem  to  be  dispelled  by  the  specific  provision  that 
the  work  was  to  be  begun  "within  not  longer  than  three  years."  The 
expression  of  a  mere  hope  or  expectation  is  not  usually  qualified  by 
an  imperative  limitation  as  to  the  time  in  which  the  act  is  to  be  done. 
The  different  phraseology  in  this  part  of  the  writing  might  easily  be 
accounted  for  by  the  fact  that  Powers  and  Mansfield  were  not  con- 
tracting themselves  to  perform  the  work,  as  is  the  nature  of  the 
other  agreements  made  by  them  in  the  contract.  In  fact,  it  is  doubt- 
ful if  the  contract  is  sufficiently  definite  so  that  a  court  of  equity  could 
enforce  it  specifically,  or  that  damages  for  its  breach  could  be  meas- 
ured and  recovered.  The  dominant  purpose,  however,  of  these  own- 
ers and  directors  of  this  road  was  confessedly  to  procure  this  exten- 
sion.   However  incomplete  this  part  of  the  contract  may  be,  it  con- 
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tains  at  least  a  stipulation  on  the  part  of  these  contractors  to  ac 
<:ompUsh,  if  possible,  this  extension  through  the  railroad  which  they 
•control.  This  effort  they  have  agreed  to  make  in  good  faith,  and  the 
very  fact  that  a  breach  of  the  defendants'  agreement  possibly  cannot 
t>e  measured  in  dams^es  is  all  the  more  reason  why  the  plaintiff  should 
be  protected  by  a  court  of  equity,  either  in  obtaining  a  conscientious 
fulfillment  of  the  defendants'  obligations,  or  a  rescission  of  the  con- 
tract for  the  willful  breach  thereof.  This  little  road  of  six  or  eight 
miles  is  a  necessary  part  of  an  extended  road  to  Lake  Placid.  In  the 
liands  of  the  defendant  contractors  repudiating  both  legal  and  moral 
obligations  to  make  the  extension,  the  plaintiff,  and  those  whom  he 
represents,  are  forever  blocked  in  accomplishing  what  was  their  primal 
purpose  in  making  this  contract  with  the  defendants.  It  would  seem 
strange,  indeed,  if  equity  be  powerless  to  give  relief.  Moreover,  the 
traffic  from  Lake  Placid  is  a  material  part  of  the  patronage  which 
this  railroad  needs,  and  it  is  a  matter,  therefore,  of  moment  to  the 
railroad  itself,  as  well  as  to  the  directors  of  the  road  and  residents 
of  the  village  of  Keeseville. 

If  this  provision  of  the  contract  be  read  in  connection  with  attendant 
•circumstances,  the  defendants'  obligation  thereunder  is  not  less  clear. 
Efforts  had  been  made  to  transfer  the  road  to  the  Delaware  &  Hud- 
son, but  upon  the  express  condition  that  the  road  would  be  extended 
to  Lake  Placid.  To  this  condition  the  Delaware  &  Hudson  refused 
to  accede,  and  for  that  reason  negotiations  were  abandoned.  There- 
after a  proposition  was  made  to  these  defendant  contractors  to  give 
to  them  the  stock  of  the  road,  on  condition  that  the  road  be  extended 
to  Lake  Placid.  This  proposition  was  at  first  refused.  Thereafter 
negotiations  were  taken  up,  and  the  defendant  contractors  submitted  a 
form  of  contract  which  contained  no  provision  as  to  the  extension  to 
Lake  Placid.  This  contract  the  directors  refused  to  sign  until  this 
provision  was  inserted.  The  defendants  contend  that  the  provision 
was  allowed  to  remain  in  the  contract  that  was  signed  upon  the  as- 
surance that  it  was  not  binding,  but  was  simply  inserted  for  the  pur- 
pose of  misleading  somebody.  It  will  be  borne  in  mind  that  both 
upon  the  trial  and  upon  this  appeal  the  defendants'  counsel  assert  that 
this  provision  of  the  contract  has  no  binding  force.  The  testimony 
of  the  defendants  themselves  as  to  the  reason  for  the  insertion  of 
this  provision  is  both  interesting  and  instructive.  Mr.  Mansfield,  when 
upon  the  stand,  testifying  as  to  the  negotiations  at  the  time  of  the 
signing  of  the  contract,  says : 

'*Mr.  Powers  had  the  draft  which  Mr.  Boynton  had  drawn  up  overnight.  I 
think  Mr.  Boynton  had  the  old  one,  or  else  Mr.  Powers  had  both.  Mr.  Powers 
was  excited  and  Mr.  Boynton  was  excited,  but  talking  In  a  low  tone  to  them- 
selves, and  Mr.  Powers  pointed  out  to  Mr.  Boynton  and  said,  *You  changed  this 
whole  thing,'  and  Mr.  Boynton  said,  'No,'  only  that  he  changed  the  language, 
not  the  sense.  Mr.  Powers  looked  down  through,  and  concluded  that  It  was 
so,  and  he  says,  'There  was  no  such  thing  as  that' — the  paragraph  relating  to 
the  extension  to  Lake  Placid — and  Mr.  Boynton  said,  'No,  but  that  was  to 
4satl8fy  some  of  the  directors  who  would  be  asking  about  the  matter,  and  didn't 
want  to  give  the  impression  that  the  thing  had  been  abandoned,  but  that  It 
was  not  binding  upon  us,  and  that  It  didn't  make  any  difference  In  the  con- 
tract,' and  he  advised  Mr.  Powers  to  sign  it,  and  Mr.  Powers  said  all  right 
S>ractlcaUy.    Q.  Did  you  state  yesterday  that  Mr.  Powers  stated  that  that 
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wa8.not  to  be  in  the  contract,  and  Mr.  Boynton  replied,  *Well,  that  was  to  sat- 
isfy some  of  the  directors  or  else  they  wouldn't  sign  the  contract?*  A.  No  sir, 
1  don't  think  so.  I  will  not  swear  I  didn't.  Q.  That  is  the  Inference?  A. 
That  was  the  inference.  Q.  That  they  would  not  sign  it  if  it  was  not  in?  A. 
No.  •  •  •  After  that  conversation  Mr.  Powers  and  myself  went  into  the 
meeting  of  the  board  of  directors,  and  the  contract  was  signed  with  that  pro- 
vision in  it  Q.  Did  anybody  state  to  that  board,  or  any  member  of  it,  that 
Mr.  Boynton  stated  to  you  or  to  Mr.  Powers  that  this  provision  in  the  contract 
was  not  binding  upon  yoo,  and  was  inserted  because  some  of  the  directors 
would  not  sign  it  otherwise?   A.  No,  sir." 

Mr.  Mansfield  is  further  asked: 

'*Q.  It  comes  to  about  this,  as  you  understand  this  contract,  it  imposes  no 
obligation  whatever  on  Powers  and  Mansfield  to  build  any  extension  to  Lake 
Placid?  A.  Yes,  sir.  Q.  You  have  taken  that  position  from  the  start  and 
stuck  to  it? »  A.  Yes,  sir." 

It  appears  that  there  were  afterwards  negotiations  between  the  de- 
fendants and  Mr.  Culver  of  the  Delaware  &  Hudson  Company ;  that 
Mr.  Willcox,  the  president  of  that  company,  did  not  want  to  take  the 
contract  because  of  this  clause  providing  for  the  extension  to  Lake 
Placid.  Mr.  Mansfield  swore  that  Mr.  Culver  did  not  think  that  was 
a  serious  matter : 

"That  it  didn't  involve  us  in  the  actual  performance  of  that,  and  Mr.  Will- 
cox took  issue,  and  the  conversation  came  up  on  Mr.  Willcox's  part  as  to  be- 
ginning within  three  years,  and  Culver  made  the  remark,  *It  is  easily  overcome 
by  the  showing  of  performance,  laying  a  few  rails,'  which  I  thought  was  true, 
and  that  was  Mr.  Culver's  remark,  and  Mr.  Willcox  didn't  like  that.  Q.  You 
thought  Mr.  Culver's  view  was  true?  A.  Yes,  sir.  Q.  A  show  of  performance 
would  be  sufllcient?  A.  Which  constitutes  an  actual  beginning.  Q.  You  did 
agree  with  Culver's  statement  that  if  you  began  within  three  years  and  laid  a 
few  rails,  that  that  would  be  sufficient?  A.  If  it  had  any  binding  qualities, 
that  would  be  an  answer." 

Now  turn  to  Mr.  Culver's  evidence.  He  swears,  in  speaking  of 
these  negotiations: 

**They  (the  defendants)  tried  to  persuade  us  that  the  word  'conmience^  didn't 
mean  anything,  but  Just  simply  laying  one  rail,  and  that  would  comply  with 
their  obligation.  We  couldn't  see  it  in  that  way.  •  •  ♦  We  simply  told 
them  that  unless  that  difficulty  was  removed  we  couldn't  do  anything.  Q. 
Now  what  difficulty  did  you  state,  or  did  they  state  that  you  refer  to  as  a 
difficulty?  A.  Well,  they  said  there  wasn't  any  difficulty  because  that  word 
really  didn't  mean  very  much,  and  the  whole  arrangement  didn't  mean  very 
much,  and  that  they  never  expected  to  build  the  road." 

Mr.  Powers  in  his  testimony  admits  that  the  contract  that  was 
originally  brought  was  not  satisfactory,  and  that  he  and  Mr.  Boyn- 
ton, an  attorney  representing  the  directors,  finally  "arrived  at  a  draft 
of  contract  which  was  satisfactory  to  them,  Mr.  Boynton  said,  and 
which  I  agreed  to" ;  that  Mr.  Boynton  was  to  put  it  in  type,  but  that 
the  contract  produced  the  next  morning  differed  from  that  agreed 
to;  and  Mr.  Powers  swears  that  it — 

"had  been  changed,  as  I  thought,  radically  all  the  way  through,  and  then 
glancing  down  and  coming  to  the  bottom  I  saw  this  Lake  Placid  clause  on  the 
end  of  it,  and  I  turned  to  Mr.  Boynton — I  was  thoroughly  angry— and  I  said, 
'Here,  this  won't  do ;  you  have  changed  this  thing  all  the  way  through.'  He 
came  over  and  leaned  over,  and  said,  'Mr.  Powers,  these  changes  I  have  made 
are  only  changes  in  the  verbiage,  you  will  find ;  come  this  way  and  look  them 
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over  with  me.*  We  stepped  np,  and  I  think  Mr.  Mansfield  followed  me  over. 
Mr.  Boynton  proceeded  to  take  the  paper  to  show  me  tiiat  he  had  used  his 
own  legal  form  for  the  heading  of  the  agreemmt,  to  which  I  conld  see  no  par- 
ticular objection,  and  then  he  said,  This  matter  of  the  escrow  stock,  you  see. 
Is  Just  the  same  thing ;  I  have  only  changed  the  wording  a  little.'  I  ran  down 
through  the  agreement  hastily  with  him — I  should  think  we  stood  there  per- 
haps five  minutes  or  more  looking  the  paper  over — ^and  finally  I  said,  'Here, 
you  put  this  Lake  Placid  danse  In  here;  we  didn't  agree  to  that'  He  said, 
'Oh,  well,  you  are  going  to  own  the  road ;  this  didn't  bind  yon  In  any  way,  but 
some  of  our  directors  wanted  to  have  it  put  In  there  to  show  that  the  Lake 
Placid  extension  hasn't  been  given  up.'  I  said,  'With  that  understanding, 
why,  I  will  sign  the  paper ;  with  your  explanation  I  will  sign  the  paper ;'  and 
we  turned  around,  and  I  think  I  turned  to  the  board  then  and  said  to  them — I 
don't  know  but  that  I  said  it  to  them  In  Mr.  Boynton's  presence ;  I  think  he  was 
there — I  think  I  spoke  out  loud  so  they  could  all  hear  me,  stepping  up  to  the 
circle  of  the  directors  as  they  sat  about  the  room;  then  I  think  Mr.  Baber 
made  some  statement  that  they  would  take  a  vote  on  It,  that  the  thing  was 
apparently  agreeable  to  them,  and  I  think  they  passed  a  resolution  authorizing 
him  to  sign  the  agreement.'* 

He  afterwards  swears  that  he  does  not  think  the  board  of  directors 
overheard  this  talk  with  Bo)ntiton,  and  that  when  he  spoke  to  the  di- 
rectors he  "didn't  say  a  word  to  the  board  of  directors,  except  that 
with  Mr.  Boynton's  explanation  I  was  ready  to  sign  the  contract." 
Now  it  will  be  borne  in  mind  that  this  evidence  of  Mansfield  and  of 
Powers  is  explicitly  contradicted  by  Boynton,  and  every  one  of  the 
directors  swears  that  this  contract  was  authorized,  not  for  the  pur- 
pose of  misleading  the  people  of  Keeseville,  but  upon  the  understand- 
ing that  the  defendants  were  assuming  a  binding  obligation  to  con- 
struct or  have  constructed  this  extension  to  Lake  Placid.  Upon  the 
testimony  of  the  defendants  themselves,  however,  it  will  be  noted  that 
this  secret  understanding  which  they  claim  was  not  with  the  directors, 
but  was  with  Mr.  Boynton.  The  purpose  of  this  insertion  in  the  con- 
tract, as  sworn  to  by  them,  was  to  deceive  the  directors.  Although 
Mr.  Boynton  was  the  agent  of  the  directors,  it  can  hardly  be  claimed 
that  he  represented  them  in  any  arrangement  the  purpose  of  which  was 
to  deceive  his  principals.  To  insert  stipulations  in  a  contract  which 
are  supposed  not  to  be  binding,  for  the  purpose  of  deceiving  the  other 
contracting  party,  is  playing  with  fire,  and  these  defendants  have  little 
cause  for  complaint  if  that  fire  bums.  Whatever  may  be  the  legal 
construction  of  the  phraseology  in  this  stipulation,  upon  their  own 
testimony  they  knew  that  the  directors  supposed  that  they  were  get- 
ting from  them  a  binding  obligation  to  construct  or  have  constructed 
this  extension,  and  with  that  knowledge  the  contract  becomes  effective 
as  containing  such  a  stipulation.  In  Barlow  v.  Scott,  24  N.  Y.  40, 
the  headnote  in  part  reads : 

"A  promise  is  to  be  interpreted  In  that  sense  in  whidx  the  promisor  knew 
that  the  promisee  understood  it.*' 

In  White  v.  Hoyt,  73  N.  Y.  505,  it  is  stated  in  the  headnote: 
**Where  the  terms  of  a  promise  admit  of  more  senses  than  one,  it  is  to  be 

lntert>reted  in  the  sense  in  which  the  promisor  had  reason  to  suppose  It  was 

understood  by  the  promisee." 

At  page  511  of  73  N.  Y.,  in  the  opinion,  Allen,  J.,  says: 
**The  rule  in  ethics  Is  that,  when  the  terms  of  a  promise  admit  of  more 
senses  than  one,  the  promise  Is  to  be  performed  In  that  sense  in  which  the 
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promisor  apprehended  at  the  time  the  promisee  receiyed  it,  and  this  is  the  es- 
tablished mle  at  law  as  well  as  in  morals.  In  the  language  of  the  books,  it 
is  to  be  interpreted  in  the  sense  in  which  the  promisor  had  reason  to  suppose 
it  was  understood  by  the  promisee.** 

In  that  case  it  was  also  held  that,  under  circumstances  similar  to 
those  in  the  case  at  bar,  the  interpretation  of  the  contract  might  be- 
come a  question  of  fact  to  be  determined  upon  all  the  evidence  sur- 
rounding the  making  of  the  contract.  In  the  case  at  bar  the  referee 
has  found  with  the  plaintiflf  both  as  to  what  was  understood  by  the 
directors  of  the  company  at  the  time  the.  contract  was  made,  and  also 
as  to  what  was  expressly  agreed  between  them  and  the  defendants  and 
was  supposed  by  them  to  have  been  incorporated  into  the  writing. 
The  conclusion  of  the  referee  upon  the  fact  finds  full  corroboration  in 
the  resolution  passed  by  the  board  of  directors  in  reference  to  deliv- 
ering to  the  contractors  the  bonds  of  the  road,  which  were  demanded 
by  the  contractors.  A  resolution  was  passed  that  they  might  be  de- 
livered upon  the  giving  of  security  upon  the  part  of  the  contractors 
That  resolution  recites — 

"without  waiving  in  any  way  any  other  covenant  cr  obligation  of  said  con- 
tract of  June  10,  1903,  to  be  performed  on  the  part  of  said  Powers  and  Mans- 
field as  to  the  extension  of  said  road  to  Lake  Placid." 

The  evidence  is  to  the  effect  that  this  resolution  was  voted  for  by 
both  Powers  and  Mansfield,  and  it  was  so  found  by  the  referee. 
Powers  and  Mansfield  denied  that  they  voted  for  the  resolution,  but 
it  is  not  pretended  anywhere  in  the  evidence  that  they  raised  any 
question  at  that  time  or  at  any  other  time  as  to  the  form  of  the  resolu- 
tion and  its  recognition  of  an  obligation  on  their  part  as  to  the  ex- 
tension to  Lake  Placid. 

As  before  indicated,  it  is  not  necessary  to  construe  this  contract 
as  a  perscHial  obligation  on  the  part  of  the  contractors  themselves  to 
build  the  extension.  Nor  is  it  necessary  that  the  damages  for  a  breach 
should  be  so  definite  that  the  company  could  recover  them  in  a  lega^ 
action.  If  the  contract  be  construed  as  before  indicated,  as  a  con- 
tract that  the  railroad  company  shall  if  possible  build  the  extension 
and  commence  within  three  years,  that  is  a  substantive  obligation,  and, 
although  the  time  has  not  expired  within  which  work  may  be  com- 
menced, the  plaintiflf  is  not  bound  to  wait  until  the  expiration  of  the 
three  years,  because  of  the  fact  that  the  binding  force  of  the  contract 
is  denied  by  the  defendants,  and  all  obligation  thereunder  is  repudiated 
and  disowned.  In  L.  S.  &  M.  S.  Ry.  Co.  v.  Richards,  152  111.  59,  38 
N.  E.  773,  30  L.  R.  A.  33,  a  similar  question  was  presented,  and  the 
rule  is  thus  stated  in  the  opinion : 

"It  seems  clear,  both  upon  principle  and  by  authority,  that  where  one  party 
to  an  executory  contract  refuses  to  treat  it  as  subsisting  and  binding  upon  him, 
or  by  his  acts  and  conduct  shows  that  he  has  renounced  it  and  no  longer  con- 
siders himself  bound  by  it,  there  is,  in  legal  effect,  a  prevention  of  perform- 
ance by  the  other  party,  and  It  can  make  no  difference  whether  the  contract 
has  been  partially  performed  or  the  time  for  performance  has  not  yet  arrived." 

This  contract  was  to  build  that  extension  "as  soon  as  practicable." 
The  attitude  of  the  defendants  in  renouncing  all  obligation  thereunder 
disqualified  them  from  determining  when  the  building  of  the  road 
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would  be  practicable,  and  at  once  creates  a  breach  for  which  a  rescis- 
sion is  authorized.  Two  years  had  passed  since  the  contract  was 
made,  and  no  substantial  effort  has  been  made  looking  to  the  per- 
formance of  this  part  of  the  contract.  See,  also,  Burtis  v.  Thompson, 
42  N.  Y.  246,  1  Am.  Rep.  616;  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285;  Ferris  v.  Spooner,  102  N.  Y.  10,  6  N.  E.  773.  It 
cannot  defeat  the  plaintiff's  rights  that,  after  the  action  was  com- 
menced, application  was  made  by  the  defendant  road  for  leave  to 
increase  its  capital  stock  to  $1,000,000  for  the  purpose  of  constructing 
this  extension.  Their  application  might  well  be  deemed  to  have  been 
made  in  bad  faith  when  made  by  a  party  repudiating  all  obligation  un- 
der the  contract. 

If  we  are  right  in  these  views,  the  learned  referee  properly  con- 
cluded that  the  contract  should  be  rescinded,  and  it  becomes  unnec- 
essary for  us  to  consider  other  grounds  of  rescission  as  found  by  him. 

The  interlocutory  judgment  from  which  this  appeal  has  been  taken 
has  assumed  to  rescind  and  cancel  this  contract;  has  directed  the  de- 
fendants to  return  the  2,929  shares  of  the  capital  stock  of  the  Keese- 
ville  Railroad  Company  which  had  been  issued  to  said  Powers  and 
Mansfield,  and  restrain  the  said  Powers  and  Mansfield  from  voting 
thereupon;  has  directed  the  return  by  the  defendants  Powers  and 
Mansfield  and  the  Powers  &  Mansfield  Company,  the  assignees  of 
the  contract,  of  the  bonds  amounting  to  $145,000,  with  all  coupons 
attached,  and,  in  case  of  failure  to  deliver  the  said  bonds,  then  the 
return  of  the  par  value  thereof,  with  10  per  cent,  in  addition;  has 
directed  an  accounting  of  the  transactions  of  the  defendants  Powers 
and  Mansfield  of  the  receipts  of  the  road  and  expenditures,  and  has 
given  them  a  credit  only  for  the  moneys  expended  prior  to  March 
5,  1905,  at  the  time  of  the  commencement  of  the  action.  The  judg- 
ment has  further  directed  the  defendant  the  Keeseville  National  Bank 
to  deliver  and  return  to  each  stockholder  of  the  defendant  railroad 
company,  or  to  its  assignees,  the  certificate  of  stock  deposited  by  the 
said  stockholders  with  said  bank,  pursuant  to  a  so-called  escrow  agree- 
ment, dated  June  10,  1903.  Further  provision  was  made  in  reference 
to  a  contract  that  had  been  made  by  Uie  Keeseville  Electric  Company, 
which  will  hereafter  be  referred  to. 

The  appellant  insists  that  at  least  the  defendant  should  be  allowed 
for  all  the  moneys  expended  in  the  transformation  of  the  road  up  to 
the  time  of  the  judgment,  and  that  in  this  respect  at  least  the  judgment 
is  wrong.  The  respondent  contends  in  support  of  this  judgment, 
first,  that  the  rescission  decreed  is  a  rescission  which  operates  from 
the  time  of  the  making  of  the  contract,  or  at  least  from  the  time  of 
the  commencement  of  the  action,  and  that  all  expenditures  thereafter 
made  were  made  by  the  defendants  at  their  own  peril.  It  is  not 
necessary  to  decide  here  what  may  be  the  technical  legal  effect  of  this 
rescission,  or  as  to  when  it  is  operative ;  nor  is  it  necessary  to  decide 
as  to  what  rights  these  defendants  would  have  if  they  were  in  court 
in  an  affirmative  action,  asking  reimbursements  for  the  moneys  ex- 
pended. The  equitable  doctrine,  that  he  who  seeks  equity  must  do 
equity,  has  no  legal  limitations  to  prohibit  the  court  from  making,  as 
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a  condition  to  the  relief,  such  a  compensation  to  a  defendant  as  is 
just.  It  is  a  further  rule  in  equity  that  a  decree  is  based  upon  the 
facts  existing  at  the  time  the  decree  is  entered,  and  not  upon  the  facts 
existing  at  the  time  the  action  is  commenced.  At  the  time  this  decree 
was  entered  this  road  had  been  nearly  entirely  transformed  into  an 
electric  road,  which  was  a  step  in  the  performance  of  the  contract 
of  material  advantage  to  the  road.  To  compel  the  defendants  to  re- 
move their  movable  property,  and  not  to  allow  them  therefor,  would 
be  to  compel  them  to  sell  it  as  secondhand  property,  which  would  cause 
a  material  loss  to  tiiem,  while  this  property  is  of  material  advantage 
to  the  railroad  to  retain.  We  have  no  doubt,  therefore,  that,  while 
the  defendants  should  be  charged  with  all  moneys  received  from  the 
operation  of  the  road  and  from  the  sale  of  bonds,  they  should  also 
be  allowed  for  all  moneys  expended  in  the  execution  of  the  con- 
tract made,  whether  expended  before  or  after  the  commencement  of 
the  action.  With  this  allowance  made,  it  probably  becomes  unnec- 
essary to  determine  the  bona  fides  of  the  holders  of  certain  of  these 
bonds,  which,  as  I  understand,  are  held  as  collateral  for  moneys  raised 
for  the  improvements  of  the  road.  The  return  to  the  company  of 
the  2,929  shares  of  stock  which  were  unissued  at  the  time  of  the  mak- 
ing of  the  contract  is  right.  The  direction  that  the  Keeseville  Bank 
return  to  the  original  holders,  or  their  assigns,  the  stock  deposited  in 
escrow,  is  included  in  the  judgment  as  incidental  to  the  relief  granted. 
While  the  stipulation  made  by  the  parties  would  submit  to  the  court 
simply  the  rights  of  the  railroad  company  as  if  the  action  were  brought 
by  the  railroad  company,  the  action  appears  to  have  been  fully  tried, 
and,  if  necessary,  the  court  could  relieve  the  plaintiff  of  the  stipula- 
tion to  the  extent  of  authorizing  the  judgment  transferring  this  stock 
by  the  bank  to  the  individual  who  placed  the  same  in  escrow  therein. 
But  such  in  our  judgment  is  not  necessary.  It  would  avail  the  com- 
pany little  if  the  majority  of  the  stock  were  left  with  those  who  had 
no  interest  in  or  intention  of  extending  the  road  to  Lake  Placid. 

By  the  seventh  clause  of  the  contract,  the  company  was  to  procure 
and  the  contractors  pay  for  proper  water  power  to  operate  said  electric 
road<  at  a  price  mutually  agreed  upon.  This  power  was  not  procured 
by  the  company  prior  to  the  "time  the  company  was  passed  over  into 
the  control  of  Powers  and  Mansfield,  and  thereafter  the  defendants, 
Powers  and  Mansfield,  themselves  purchased  of  the  Keeseville  Electric 
Light  Company  a  majority  of  their  stock,  ejected  themselves  directors 
of  that  company,  and  then  made  a  contract  with  the  railroad  company 
for  suppl)ring  dectric  power  to  the  railroad  company  for  the  sum  of 
$2,500  per  year.  Not  having  purchased  the  power  for  the  company, 
Powers  and  Mansfield  turned  back  to  the  railroad  company  $25,000 
in  bonds,  which  they  deemed  an  equivalent  for  not  having  been  requir- 
ed to  purchase  this  power.  The  referee  has  found  that  the  power  was 
insufficient,  the  price  was  excessive,  and  that  the  contract  was  improvi- 
dently  made  for  the  railroad  company,  and  should  be  set  aside.  There 
is  sufficient  in  the  evidence,  at  least,  so  that,  if  this  railroad  is  turned 
back  to  the  original  stockholders,  they  should  have  the  option  to  de- 
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Clare  the  contract  void,  and  we  cannot  say  that  this  conclusion  of  the 
referee  is  against  the  weight  of  evidence. 

The  interlocutory  judgment  has  determined  that  Albert  E.  Powers, 
as  surviving  partner  of  the  banking  firm  of  D.  Powers  &  Sons,  deliver 
up  and  return  to  the  defendant  railroad  company,  within  10  days  from 
the  entry  of  the  judgment,  37  bonds  of  that  company  now  held  by  the 
said  banking  firm  as  collateral  security  for  moneys  borrowed  by  the 
contractors.  While  it  appears  that  17  of  these  bonds  were  delivered 
to  this  banking  firm  after  the  commencement  of  this  action,  and  as  the 
said  firm  were  parties  to  the  action  after  they  had  notice  of  the  plain- 
tiff's claim,  it  appears  that  20  of  the  bonds  were  held  by  the  said  bank- 
ing firm  prior  to  the  commencement  thereof.  Whatever  grounds  of 
suspicion  there  may  be  that  the  said  banking  firm  was  not  a  bona  fide 
holder  of  these  bonds  for  value,  there  is  no  sufficient  proof  of  mala 
fides  upon  its  part,  and  as  to  such  20  bonds  the  interlocutory  judgment 
should  be  modified  so  as  not  to  require  the  said  banking  firm,  or  the 
survivor  thereof,  to  return  the  same  except  upon  payment  of  the 
amount  for  which  they  were  originally  delivered  as  collateral. 

Our  conclusion,  then,  is  that  this  contract  should  be  rescinded  and 
annulled,  and  the  parties  placed  as  far  as  possible  in  statu  quo,  with 
an  allowance  to  Powers  and  Mansfield  and  the  Powers  &  Mansfield 
Company  of  the  moneys  necessarily  and  reasonably  expended  in  the 
execution  of  the  contract  up  to  the  date  of  the  entry  of  this  judgment, 
over  and  above  the  moneys  that  they  have  received  from  the  road  and 
from  the  sale  of  the  bonds. 

The  interlocutory  judg^nent  should  be  modified  in  accordance  with 
this  opinion,  and,  as  so  modified,  affirmed,  without  costs  of  this  appeal 
to  either  party;   the  judgment  to  be  settled  before  COCHRANE,  J. 

Judgment  modified  as  per  opinion,  and,  as  so  modified,  affirmed,  witliout 
costs  to  either  party.    COCHRANB  and  SEWELL,  JJ.,  concur. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  referee  properly  finds 
that  the  contract  of  June  10,  1903,  contains  the  entire  contract  between 
the  parties.  It  is  not  claimed  that  either  party  was  ignorant  as  to  the 
langiiage  used  in  the  contract,  or  that  any  mistake  was  made  in  reduc- 
ing it  to  writing,  and  neither  party  has  asked  its  reformation.  It  must 
stand,  therefore,  as  a  statement  of  the  rights  and  the  duties  of  the  par- 
ties with  reference  to  the  proposed  extension  to  Lake  Placid. 

The  referee  finds,  however,  that  the  contract  was  intended  by  the 
company  and  its  officers  to  provide  for  and  secure  the  extension  of  the 
railroad  to  Lake  Placid,  and  their  understanding  of  the  writing  at  the 
time  it  was  signed  was  that  by  its  terms  it  imposed  upon  Powers  and 
Mansfield  (hereinafter  called  the  contractors)  an  obligation  to  extend 
said  railroad,  or  cause  the  same  to  be  extended,  and  to  begin  actual 
work  on  such  extension  within  three  years,  and  sooner  if  practicable, 
and  that  said  contractors  knew  that  the  company  and  its  officers  under- 
stood it  to  provide  for  and  require  such  extension. 

We  thus  see  that  the  referee  has  not  construed  the  contract  made 
between  the  parties,  but  has  in  fact  made  a  new  contract  entirely  dif- 
ferent in  its  meaning  and  effect  from  the  one  which  he  finds  the  par- 
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ties  actually  did  make.  There  is  no  finding  of  any  failure  to  perform 
this  part  of  the  contract  as  actually  written.  Upon  the  theory  that  the 
contract  required  the  contractors  to  build  the  extension  to  Lake  Placid, 
and  that  after  the  contract  was  executed  they  said,  when  attempting 
to  sell  their  interest  in  the  contract  to  another,  that  they  were  not  re- 
quired to  build  the  extension,  and  upon  the  trial  they  took  a  similar 
position,  a  rescission  of  the  contract  has  been  decreed  practically  for- 
feiting the  many  thousands  of  dollars  which  the  contractors  have  ex- 
pended in  part  performance  of  the  contract  with  reference  to  electrify- 
ing and  rebuilding  the  road. 

Such  determination  is  erroneous,  for  two  reasons:  (1)  The  contract 
is  plain  and  speaks  for  itself,  and  is  binding  upon  the  parties  tmless  in 
a  proper  action  brought  therefor  it  is  reformed  upon  the  ground  that 
as  written  it  does  not  carry  out  the  contract  actually  made.  (2)  The 
facts  do  not  sustain  the  findings  of  the  referee  that  the  contractors 
were  bound  by  any  conclusions  which  the  company  and  its  officers  had 
as  to  the  meaning  of  the  contract  signed. 

The  known  facts  leading  up  to  the  contract,  briefly  stated,  are :  The 
company  in  writing  had  offered  the  contractors  all  of  its  property  for 
$1,  if  they  would  electrify  the  road  and  extend  it  to  Lake  Placid.  May 
8,  1903,  the  contractors  wrote  the  attorney  for  the  company,  who  .was 
also  a  director  and  secretary,  and  who  had  the  negotiations  in  charge, 
that  there  was  not  the  proper  material  upon  which  to  form  an  intelli- 
gent estimate  for  the  extension,  and  that  they  were  not  willing  to  put 
in  the  money  for  a  survey  for  that  purpose,  and  that  they,  therefore, 
would  surrender  the  option  unless  the  company  would  turn  over  the 
property  on  some  equitable  arrangement  with  the  stockholders  and 
leave  the  question  of  the  extension  to  the  contractors,  saying:  "I  take 
it  you  would  not  wish  this  extension  completed  unless  it  would  pay." 
May  11th  the  attorney  answers  asking  them  to  come  and  lay  before 
the  directors  the  proposition  they  thought  was  proper,  saying: 

"You  will  find  them  ready  to  enter  into  any  jnst  and  reasonable  arrange* 
ment  Of  course  we  do  not  want  any  extension  that  will  not  ^y,  but  putting 
the  cost  at  what  we  know  it  can  be  built  for  and  the  receipts  at  a  fair  esti- 
mate  we  are  fairly  certain  of  its  paying." 

There  is  no  suggestion  that  any  survey  or  any  estimate  as  to  the 
probable  expense  of  the  building  of  the  road  was  thereafter  made  by 
the  company  or  the  contractors. 

Pursuant  to  the  request  in  that  letter,  the  contractors  met  the  direc- 
tors and  presented  to  them  a  draft  of  the  proposed  arrangement,  which 
said  nothing  about  the  Lake  Placid  extension,  and  explained  fully 
to  them  each  clause  of  the  contract,  and  then  retired  from  the  meeting. 
Thereupon  the  directors  appointed  a  committee,  of  which  said  attorney 
was  one,  to  take  up  the  matter  of  the  contract  with  the  contractors. 
In  the  evening  the  contractors  and  the  attorney  agreed  upon  several 
corrections  to  the  proposed  contract,  which  were  to  be  written  out  by 
the  attorney,  and  when  they  met  the  directors  in  the  morning  the  pro- 
posed contract  as  written  up  by  such  attorney  had  in  it  this  Lake  Plac^ 
id  clause,  to  which  the  contractors  objected,  saying  that  that  was  put 
in  the  agreement  without  authority;   and  an  interview  was  then  had 
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between  the  contractors  and  the  attorney,  aside  from  the  directors,  in 
which  the  attorney  stated,  in  substance,  that  the  directors  did  not  want 
it  understood  that  the  extension  project  was  abandoned  and  that  they 
wanted  this  clause  in  the  contract,  to  which  he  added  that  it  did  not 
obligate  them  to  build  the  road,  and  it  would  rest  with  them  as  the 
controllers  of  the  company.  The  plaintiff  was  not  present  at  the  meet- 
ing June  10,  1903,  when  the  contract  was  actually  signed,  but  was 
there  the  previous  day.  On  his  direct  examination  he  stated  parts  of 
the  interview,  and  was  asked: 

"Q.  Anything  said  as  to  when  they  were  going  to  turn  over  the  Bto<&?  A. 
That  was  practically  all  details ;  there  was  more  talking  than  I  can  remember, 
but  that  was  the  substance  of  it,  changing  the  road  over  and  extension  to  Lake 
Placid  at  their  and  our  option." 

Some  days  later,  on  cross-examination,  his  attention  was  called  to 
this  testimony,  and  he  says  if  he  so  answered  he  did  not  intend  to  do  it; 
that  maybe  there  was  a  mistake  in  the  testimony ;  that  it  was  f urther- 
est  from  his  mind  that  it  rested  in  anybody's  option ;  and  then  says : 

"I  don't  say  that  I  didn't  say  it,  but  I  do  say  if  I  did  say  it  I  didn't  intend  to 
say  it    Q.  It  dropped  out  unbeknown  to  you,  then?    A.  Put  it  as  you  choose." 

Adopting  all  of  the  evidence  in  behalf  of  the  plaintiff  as  to  what  was 
said  and  done,  the  fact  remains  that  the  company  and  its  representa- 
tives knew  that  the  contractors  had  refused  to  take  the  road  as  a  gift 
and  extend  it  to  Lake  Placid,  and  had  refused  even  to  pay  the  expense 
of  a  survey,  and  claimed  that  an  estimate  of  the  cost  of  the  road  could 
not  be  otherwise  made.  They  knew  that  the  Delaware  &  Hudson  Com- 
pany had  refused  the  road  on  substantially  similar  terms,  and  that 
both  said  parties  felt  that  it  was  not  practicable  to  make  the  large  ex- 
penditure for  the  extension  in  view  of  the  business  in  prospect  At 
the  company's  request,  their  attorney  prepared  this  clause  of  the  con- 
tract. Its  language  is  their  language,  and  the  contractors  reluctantly 
assented  to  it.  The  contractors  say  that  they  were  induced  to  sign 
the  contract  by  reason  of  the  statements  made  by  the  company's  at- 
torney, who  was  also  its  director,  that  the  contract  did  not  obligate 
them  to  build  the  road.  In  substance  the  two  contracting  parties  had 
disagreed.  Each  had  presented  his  terms,  which  were  rejected.  One 
of  the  parties  prepared  a  modified  agreement  satisfactory  to  it,  and  re- 
quested the  other  to  adopt  it,  which  they  finally  did.  The  parties  were 
therefore  dealing  at  arm's  length  with  each  other.  Each  is  at  liberty 
to  stand  upon  the  strict  letter  of  the  agreement,  and,  as  stated  before, 
the  conversations  and  the  intentions  of  the  various  parties  are  imma- 
terial except  so  far  as  may  be  gathered  from  the  instrument  itself 
spread  upon  the  known  facts  existing  at  the  time  of  its  execution. 

If  the  contractors  were  to  make  the  extension,  clearly  the  agree- 
ment would  have  so  provided,  for  it  states  particularly  what  the  con- 
tractors agree  to  do  and  what  the  company  is  to  do,  and  then  provides : 

"This  contract  is  made  upon  tne  mutual  understanding  that  said  electric 
road  is  to  be  extended  through  the  Au^^able  Valley  to  Lake  Placid  as  soon  as 
practicable  and  work  to  be  begun  within  not  longer  than  three  years." 

This  was  the  mutual  understanding  of  all  the  parties  interested  in 
the  company,  and  outlined  the  future  policy  of  the  company,  and  bound 
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the  good  faith  of  the  old  and  the  new  stockholders  and  officers  to  make 
the  extension  if  it  was  found  practicable  so  to  do.  No  provision  is 
contained  for  financing  the  extension.  All  were  familiar  with  the 
valley,  and  knew  that  it  was  practicable  to  construct  a  railroad  to 
Lake  Placid  so  far  as  physical  conditions  were  concerned.  A  survey 
of  the  road  upon  which  an  estimate  of  its  cost  could  be  based  had  not 
been  made,  and  the  mooted  question  was  whether  the  country  served 
would  probably  have  business  enough  to  warrant  the  expenditure  of 
the  money  required,  and  whether  such  prospects,  together  with  the 
mortgaged  property  of  the  company,  could  be  capitalized  for  a  sum' 
sufficient  to  pay  for  the  expenditure.  The  words  "as  soon  as  practic- 
able" must  refer,  therefore,  to  the  ability  of  the  mortgaged  company 
to  make  the  extension  upon  the  credit  of  the  old  road  and  the  proposed 
extension,  for  no  other  arrangement  had  been  made  for  money  or  capi- 
tal for  the  extension.  The  contract  and  the  conduct  of  the  parties 
shows  clearly  an  intention  to  surrender  the  stock  and  the  bonds  upon 
performance  of  the  contract  for  rebuilding  and  electrifying  the  old 
road.  No  one  assumed  that  such  stock  and  bonds  were  to  be  used  in 
any  way  in  financing  the  proposed  extension.  The  contractors  as  indi- 
viduals assumed  no  more  burden  for  the  extension  to  Lake  Placid  than , 
the  other  stockholders,  except  so  far  as  they  would  in  time  represent 
the  majority  interest  in  the  company.  Undoubtedly  the  old  stockhold- 
ers expected  that  this  contract  eventually  was  to  result  in  the  extension 
of  the  road.  The  language  used  was  theirs  and  was  the  best  they 
could  get,  and,  counseling  their  hopes  rather  than  the  terms  of  the 
contract,  they  felt  that  the  contract  would  bring  about  the  desired 
result.  Apparently  they  were  so  sure  that  the  proposed  extension  was 
necessary  to  the  old  company  and  would  be  profitable  to  its  owners 
that  they  were  willing  to  leave  the  matter  for  the  action  of  the  com- 
pany upon  the  pledge  of  the  good  faith  of  all  parties  interested  that 
the  road  should  be  built  as  soon  as  practicable.  There  is  nothing  to 
show  that  the  contractors  had  in  mind  that  the  company  believed  they 
were  personally  liable  under  this  clause  to  extend  the  road  to  Lake 
Placid,  except  so  far  as  they  might  co-operate  with  the  other  owners  of 
the  property  in  such  extension.  No  one  swears  to  any  suggestion 
which  could  be  so  interpreted. 

The  contractors  were  justified  in  saying  that  they  were  not  bound 
to  extend  the  road  to  Lake  Placid  because  they  had  never  agreed  to 
do  anything  of  the  kind.  The  only  breach  of  this  provision  in  the 
contract  is  that,  while  attempting  to  sell  their  contract  to  the  Delaware 
&  Hudson  Company,  the  contractors  stated  that  they  were  not  bound 
to  build  the  extension,  and  upon  this  trial  their  attorney  stated  that 
Powers  and  Mansfield  were  not  bound  to  build  the  extension.  This 
cannot  make  a  breach  of  contract.  It  was  asserting  their  construc- 
tion of  the  contract,  and,  so  far  as  they  personally  were  concerned, 
it  was  the  correct  construction,  although  tiiey,  with  the  other  stockhold- 
ers, were  committed  to  the  proposition  that  the  company  would  ex- 
tend its  road  to  Lake  Placid, 

This  action  was  brought  March  6, 1906.  The  three  years  mentioned 
as  the  time  within  which  to  begin  the  extension  had  but  about  one-half 
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expired,  and  shortly  after  the  action  was  brought  steps  were  taken  to 
increase  the  capital  stock  of  the  company  for  3ie  declared  purpose  of 
enabling  it  to  build  the  extension,  which  proceedings  were  stayed  by 
the  injunction  issued  in  this  case  at  the  plaintiff's  instance. 

We  must  assume  that  the  contractors  did  not  believe  that  they  were 
assuming  a  personal  obligation  to  build  the  extension,  and  that  any 
obligation  with  reference  to  it  rested  upon  the  company  and  the  stock- 
holders mutually  as  members  of  the  company.  If  the  company's  at- 
torney represented  to  them  that  the  contract  did  not  obligate  them  to 
build  the  road,  they  had  all  the  more  reason  to  believe  that  such  was 
the  true  construction  of  the  understanding.  This  is  entirely  immateri- 
al, except  so  far  as  it  depends  upon  the  good  faith  of  the  contractors 
and  tends  to  show  that  they  believe  they  personally  were  not  assuming 
any  direct  obligation.  If  a  man  signs  a  contract  and  then  states  his 
honest  view  of  its  construction,  that  cannot  be  turned  into  an  abandon- 
ment of  the  contract  or  such  an  act  of  bad  faith  in  making  it  that  his 
acts  under  the  contract  may  be  forfeited,  especially  where  he  is  only 
repeating  the  statement  made  to  him  by  the  attorney  of  the  other  con- 
tracting party  by  which  he  was  induced  to  execute  the  contract.  Good 
faith,  at  least,  and  the  rules  of  equity  require  that  under  such  cir- 
cumstances a  demand  for  performance  should  be  made,  so  that,  if  not 
properly  advised  as  to  his  rights,  he  may  act  deliberately  with  reference 
to  them.  Plaintiff,  as  a  stockholder  and  one  of  the  old  directors  who 
was  a  party  to  the  contract,  has  never  requested  that  the  company  en- 
ter upon  or  consider  the  matter  of  the  proposed  extension  to  Lake 
Placid,  and  it  does  not  appear  that  any  stockholder  or  officer  of  the 
old  company  has  ever  made  such  a  request  to  the  contractors  or  the 
stockholders  of  the  company.  He  has  been  as  dilatory  in  that  respect 
as  the  contractors,  and  where  the  obligation  is  mutual,  as  here,  he  is 
not  in  a  position  to  claim  that  the  facts  make  such  a  breach  of  the  con- 
tract as  to  justify  a  rescission  at  his  instance. 

There  is  no  evidence  that  it  was  practicable  for  this  company,  with 
its  seven  miles  of  road  mortgaged  for  $176,000,  to  build  an  extension 
to  Lake  Placid  at  a  probable  cost  of  $1,000,000.  No  suggestion  has 
been  made  as  to  how  the  company  could  finance  such  an  enterprise. 
Clearly  it  would  be  necessary  to  establish  the  cost  of  the  extension  and 
to  furnish  reliable  data  as  to  the  probable  earnings  of  the  road  before 
financial  assistance  could  be  afforded  to  the  extent  necessary  to  bring 
about  the  result.  No  stockholder  or  director  has  ever  suggested  a 
plan  or  requested  the  company  to  seriously  take  the  matter  up  for  ac- 
tion, except  so  far  as  the  defendants  themselves  sought  to  increase  the 
capital  stock  of  the  company  for  that  purpose,  whidi  was  interrupted 
by  the  plaintiff's  injunction. 

Some  acts  tending  to  a  performance  of  the  contract  with  reference 
to  rebuilding  and  electrifying  the  old  road  took  place  immediately 
after  the  execution  of  the  contract,  and  a  large  amount  of  money  was 
expended.  After  action  brought  the  contractors  entered  actively  upon 
the  performance  of  the  contract,  and  have  spent  large  amounts  of 
money  and  substantially  rebuilt  the  road.  Immediately  after  the  con- 
tract the  contractors  purchased  for  the  company  the  Port  Kent  dock 
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and  entered  into  negotiations  with  the  Delaware  &  Hudson  Company 
for  the  right  to  cross  their  tracks.  When  the  contractors  became  satis- 
fied that  they  could  not  obtain  the  right  to  cross  the  tracks  as  desired, 
they  made  a  formal  report,  November  3,  1903,  to  the  company  of  the 
situation,  and  asked  the  company  to  appoint  an  attorney  so  they  might 
be  in  position  to  force  the  crossing.  This  report  was  voted  on  file, 
and  the  company  entered  into  independent  negotiations  with  outside 
parties  to  see  if  they  could  not  effect  an  amicable  adjustment  with  the 
railroad  company.  No  attorney  was  appointed  until  the  next  spring, 
when  the  contractors  elected  their  board  of  directors. 

The  plaintiff  threatened  to  resign  as  a  director  if  the  company  got 
into  any  controversy  with  the  Delaware  &  Hudson  Company  about 
the  crossing  before  the  road  was  rebuilt  down  to  the  crossijjg.  Prob- 
ably much  of  the  delay  was  caused  by  his  trying  to  force  his  views  upon 
the  contractors  and  the  company,  when  it  was  for  them  and  not  him 
to  determine  how  the  work  should  be  done.  There  was  much  delay  by 
the  company  in  placing  the  stock  in  escrow  as  agreed;  some  delays 
were  caused  by  supposed  or  actual  legal  complications,  some  perhaps 
from  other  fault  of  the  company,  its  officers  or  others,  and  some  from 
the  apparently  unreasonable  neglect  of  the  contractors.  The  plaintiff 
at  the  time  the  contract  was  made  owned  20  shares  of  $10  each  of  the 
capital  stock  of  the  company.  After  the  principal  delays  had  occurred, 
and  before  action  brought,  he  had  purchased  2,172  shares  more  of 
stock,  and  at  the  time  of  the  trial  owned  2,489  shares.  The  stock  ac- 
quired by  him  since  the  contract  was  for  substantially  a  nominal  con- 
sideration. Before  he  can  be  allowed  to  speculate  as  to  the  construc- 
tion of  the  contract  and  the  transactions  in  which  he  was  a  party,  he 
should  at  least  be  required  to  put  the  contractors  upon  strict  perform- 
ance by  proper  notice  requiring  the  execution  of  the  contract  upon 
their  part.  The  delays  suffered,  apparently  acquiesced  in  by  him  and 
the  others,  required  some  action  upon  his  part,  at  least  before  he  can 
enforce  a  forfeiture.  St.  Regis  Paper  Co.  v.  Santa  Clara  Paper  Co., 
186  N.  Y.  89,  78  N.  E.  701.  It  is  evident  that  the  contractors  have 
not  fully  rebuilt  and  electrified  the  road  according  to  the  terms  of  the 
original  contract,  and  that  they  have  obtained  the  bonds  from  the  com- 
pany before  they  were  entitled  to  the  same  according  to  the  terms  of 
the  contract.  It  is  therefore  proper  that  the  injunction  restraining  the 
sale  or  disposition  of  the  bonds  should  continue  until  the  determina- 
tion of  the  action  or  until  the  further  order  of  the  court. 

I  favor  a  reversal  of  the  judgment  and  a  new  trial,  with  costs  to 
the  appellant  to  abide  the  event. 

CHESTER,  J.,  concurs. 
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SCJOTT  T.  VILLAGE  OF  SARATOGA  SPRINGS. 
(Supreme  Coart,  Appellate  DiviBlon*  Tblrd  Department    March  10,  1909.) 

1.  MtmxoiPAL  CoBFORATiona  (|  04*)— Powsb  to  Gexatk. 

A  municipal  corporation  is  the  creature  of  statute^  and  the  adjustment 
of  its  powers  and  duties  and  its  rights  relative  to  those  of  citisois  is  the 
province  of  the  Legislature. 

[Ed.  Note. — For  other,  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
150,  157;  Dec.  Dig.  |  04.*] 

2.  Statutes  (8  120*)— Title— Suffioiehct. 

Under  Const  art  8,  f  10,  relating  to  the  subjects  and  titles  of  local  acts, 
the  title  of  Laws  1902,  p.  1190»  a  500,  entitled  "An  act  to  amend  the 
charter  of  the  village  of  *  *  *  and  to  provide  for  the  appointment  of 
sewer,  water  and  street  commissioners  for  said  village,  and  to  prescribe 
their  powers  and  duties,"  is  sufficient  to  embrace  provisions  declaring  that 
the  village  shall  be  a  separate  road  district ;  that  the  sewer,  water,  and 
street  commissioners  shall  be  the  commissioners  of  highways  charged  to 
keep  the  streets  in  proper  repair ;  and  that  they  shall  be  a  body  corporate^ 
and  that  all  actions  for  any  act  omitted  by  them  shall  be  brought  against 
them  in  their  name  of  office,  etc. 

[Ed^  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  (  170;  Dec.  Dig.  | 
120.*] 

&  Municipal  Cobpobations  (9  07*)— Right  or  Looai.  GovEBmoBNT— Statutes. 
Laws  1902,  p.  1190,  c.  500,  amending  the  charter  of  a  village,  providing 
that  the  president  thereof  shall  appoint  the  sewer,  water,  and  street  com- 
missioners, possessing  the  powers  of  commissioners  of  highways,  is  not 
invalid  as  depriving  the  people  of  the  village  of  the  right  of  local  govern- 
ment, in  violation  of  Const  art  10,  S  2,  on  it  appearing  that  the  trustees 
of  the  village,  who  are  elective  officers,  appoint  the  village  president 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  I 
07.»] 

4.  Municipal  Cobpobations  (§  07*)— Qualifications— Leqislativk  Powkb. 

While  the  Legislature  cannot  arbitrarily  exclude  any  certain  class  of 
citizens  from  the  right  to  hold  office,  it  may  prescribe  reasonable  tests  to 
secure  candidates  properly  qualified  to  fill  appointive  municipal  offices. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  f 
07.»1 

5.  Municipal  Cobpobations  (9  07*)— OFFi0EB&-QuALm€ATi(m8. 

Laws  1902,  p.  1190,  c.  500,  amending  a  village  charter  by  providing  that 
the  sewer,  water,  and  street  conmiissioners  shall  be  the  commissioners  of 
highways,  charged  to  keep  the  streets  in  proper  repair,  etc.,  and  providing 
that  a  commissioner  shall  be  a  taxpayer  in  the  village,  is  not  invalid  as 
arbitrarily  disqualifying  nontazpayers  from  holding  the  office. 

[Ed.  Note. — For  other  cases^  see  Municipal  Corporations,  Dec.  Dig.  ( 
07.*] 

0.  Municipal  Cobpobations  (S  814*)— Defeotivb  STBXETS—Aonoifs— Statutes. 

Under  Laws  1902,  p.  1190,  c  600,  providing  that  actions  for  any  act  done 
or  omitted  by  commissioners  of  highways  shall  be  brought  agaiast  them 
in  their  name  of  office,  and  that  any  judgment  recovered  against  them  shall 
be  paid  out  of  any  funds  in  their  hands  properly  applicable  thereto,  etc., 
an  action  for  injuries  to  a  pedestrian  on  a  defective  sidewalk  must  be 
brought  against  the  commissioners,  and  not  against  the  village. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  I 
814.*] 

Chester  and  Cochrane,  JJ.,  dissenting. 
*For  otbtr  cuei  am  laxnt  topic  ft  f  mumbbb  in  D«e.  ft  Am.  Dls>.  1907  to  dato,  ft  Rop'r  ladozw 
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Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  S.  Walter  Scott  against  the  Village  of  Saratoga  Springs. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE,  and  SEWELL,  JJ. 

Frank  Gick,  for  appellant. 

Rockwood  &  Scott  (Nash  Rockwood,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiff  has  recovered  judgment 
against  the  village  for  injuries  received  by  him  on  account  of  the 
failure  to  keep  and  maintain  the  walks  of  the  village  in  proper  condi- 
tion ;  he  having  fallen  over  some  flagstones  placed  upon  the  walk  dur- 
ing its  repair,  and  left  there  during  the  night  without  proper  guard. 
It  is  unnecessary  to  consider  the  question  of  defendant's  negligence, 
as  the  case  properly  turns  upon  the  question  whether  the  village  under 
its  charter  can  be  made  liable  as  defendant  in  an  action  for  a  failure 
to  keep  the  walks  and  streets  in  repair.  Chapter  606,  p.  1196,  Laws 
1902,  entitled  **An  act  to  amend  the  charter  of  the  village  of  Saratoga 
Springs  and  to  provide  for  the  appointment  of  sewer,  water  and  street 
commissioners  for  said  village  and  to  prescribe  their  powers  and  du- 
ties," by  its  fifth  section  declares  the  village  a  separate  road  district, 
and  the  sewer,  water,  and  street  commissioners  are  declared  the  com- 
missioners of  highways  of  the  same,  with  all  the  powers  given  by 
the  statute  to  sudi  commissioners  of  highway.  They  are  charged  with 
the  duty  of  keeping  and  maintaining  the  streets  in  proper  repair,  and 
are  given  by  said  fifth  and  sixth  sections  all  the  powers  over  and 
with  reference  to  the  highways  which  had  previously  been  exercised 
by  the  village  trustees.  Section  34  of  the  act  declares  the  commis- 
sioners a  body  corporate,  authorizes  them  to  maintain  actions,  and  de- 
clare^ that  all  actions  on  account  of  any  act  done  or  omitted  by  them 
shall  be  brought  against  them  in  their  name  of  office,  and  that  any 
judgment  recovered  against  them  therefor  shall  be  paid  out  of  any 
funds  in  their  hands  properly  applicable  thereto,  otherwise  the  facts 
shall  be  certified  by  them  to  the  trustees,  who  shall  include  the  amount 
thereof  in  the  next  tax  budget.  All  judgments  against  the  commis- 
sion are  claims  against  the  village. 

At  the  beginning  of  the  trial,  the  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  the  village  has  nothing  to  do  with  the 
streets,  and  that  the  commission  is  alone  liable,  which  notice  was 
denied  and  the  defendant  excepted.  A  municipal  corporation  is  the 
creature  of  the  statute.  "The  state  created  the  defendant  as  a  political 
agency  of  government,  and  the  adjustment  of  its  powers  and  duties 
and  the  relative  rights  of  citizens  and  municipality  was  the  province 
of  the  Legislature."  MacMullen  v.  City  of  Middletown,  187  N.  Y. 
37,  79  N.  E.  863,  11  L.  R.  A,  (N.  S.)  391.  In  that  case  the  city 
charter  exempted  the  city  from  damages  on  account  of  an  accumu- 
lation of  snow  and  ice  upon  the  streets,  unless  written  notice  of  such 
accumulation  is  actually  given  to  the  common  council,  and  there  is 
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a  failure  within  a  reasonable  time  to  cause  its  removal,  and  it  was 
held  that  the  Legislature  might  withhold  entirely  the  remedy  for  an 
injury  from  defective  streets  or  might  surround  it  with  such  condi- 
tions or  limitations  as  to  it  seemed  best,  and  it  was  not  for  the  courts 
to  say  that  a  particular  limitation  was  unreasonable.  That  case  has 
full  application  here.  This  amendment  to  the  charter  points  to  the 
commission  as  the  party  defendant,  and  relieves  the  village  from 
the  burden  of  occupying  such  a  position.  It  is  true  in  the  end  it  in 
effect  must  pay  a  judgment  against  the  commission,  but  nevertheless 
the  remedy  against  the  village  must  be  pursued  in  the  manner  provided 
for  by  the  statute. 

The  provisions  of  this  statute  are  unique  in  many  respects,  and  un- 
doubtedly the  village  organization  is  a  very  thorough  one.  But,  if 
the  Legislature  has  kept  within  the  constitutional  bounds,  the  power 
rested  with  it  to  determine  how  this  village  should  be  governed,  and 
the  courts  cannot  well  interfere  with  its  discretion  in  that  respect.  A 
village  charter  or  an  amendment  to  a  village  charter  must  deal  with 
many  matters,  but  one  subject — ^the  government  of  the  village.  The 
title  to  this  act  clearly  indicates  the  object  of  the  act  to  amend  the 
charter,  and  that  the  amendment  in  particular  relates  to  the  commis- 
sion and  its  duties.  We  cannot  say  that  the  act  is  obnoxious  to  article 
3,  §  16,  Const.,  which  declares  that  no  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title.  I  do  not 
think  this  legislation  is  in  violation  of  section  2  of  article  10  of  the 
Constitution  as  depriving  the  people  of  the  village  of  the  right  of  local 
government.  The  trustees  of  the  village  are  elective  officers.  They 
appoint  the  president  of  the  village.  He  appoints  the  commissioners, 
and  they  appoint  officers  subordinate  to  them.  The  selection  of  the 
commissioners  is  somewhat  removed  from  the  people,  but  the  president 
of  the  village  is  clearly  a  local  authority;  the  trustees  having  a  clear 
right  to  appoint  him.  And  the  power  given  to  the  president  to  name 
the  commissioners  is  not  taking  away  from  the  locality  the  right 
to  name  the  commissioners.  The  people  duly  elect  trustees  with  the 
knowledge  that  they  are  to  elect  a  president  who  is  to  select  the 
commissioners.  Therefore  the  selection  of  the  commissioners  rests 
entirely  with  the  local  authorities,  and,  while  it  may  not  be  the  wisest 
provision  which  might  be  enacted,  we  do  not  find  it  obnoxious  to  any 
constitutional  provision.  The  argument  against  the  propriety  of 
selecting  officers  that  way  must  be  addressed  to  the  Legislature,  and 
not  to  Sie  courts. 

It  is  urged  that  the  act  in  question  is  unconstitutional  as  it  limits 
and  restricts  the  power  of  appointment  by  requiring  that  a  member  of 
the  board  shall  be  a  taxpayer  in  the  village,  and  thus  arbitrarily  dis- 
qualifies all  nontaxpayers  from  holding  the  office,  and  illegally  re- 
stricts the  local  authorities  in  the  right  to  appoint  any  elector  to  such 
office.  The  current  of  authority  tends  to.  show  that  the  statute  is 
not  violative  of  any  constitutional  provision  in  that  respect.  It  is 
conceded  that  the  Legislature  cannot  arbitrarily  establish  exclusions 
from  office.  It  may,  however,  prescribe  proper  rules  and  regulations 
to  insure  that  an  appointive  officer  is  reasonably  qualified  to  perform 
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the  duties  of  his  position.    CuUen,  J.,  in  People  ex  rel.  Devery  v.  Coler, 
173  N.  Y.  103,  118,  65  N.  E.  956,  960,  says: 

"Doubtless  the  Legislature  may  prescribe  qualifications  for  office  where 
there  is  no  constitutional  provision  upon  the  subject  The  Legislature  has 
exercised  this  power  in  many  cases,  and  the  validity  of  the  exercise  has  been 
upheld." 

In  Rogers  v.  Common  Council  of  Buffalo,  123  N.  Y.  173,  190,  25 
N.  E.  274,  279,  9  L.  R.  A.  579,  the  Court  of  Appeals  sustained  the 
validity  of  a  statute,  declaring  that  only  a  certain  number  of  the  police 
commissioners  should  belong  to  one  party,  and  that  the  eligibiHty  of 
such  officers  should  be  tested  by  civil  service  rules,  closing  the  discus- 
sion in  the  opinion  as  follows: 

**In  this  case  we  simply  hold  that  the  imposing  of  a  test  by  means  of  which 
to  secure  the  qualiflcntions  of  a  candidate  for  an  appointive  office  of  a  nature 
to  enable  him  to  properly  and  intelligently  perform  the  duties  of  such  office 
violates  no  provision  of  oiir  Ck)nstitution." 

In  People  ex  rel.  Furman  v.  Clute,  50  N.  Y.  451,  460,  10  Am.  Rep. 
508,  the  court  through  Folger,  J.,  declares  that  the  Legislature  "may 
in  the  exercise  of  its  judgment  for  the  public  good  limit  the  number 
from  whom  the  elector  may  select,  for  thus  to  legislate  is  within  the 
general  and  sovereign  power  of  legislation  which  it  constitutionally 
possesses."  In  People  ex  rel.  Nechamcus  v.  Warden,  etc.,  144  N. 
Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718,  chapter  602,  p.  1148,  Laws 
1892,  which  provided  for  the  examination  and  licensing  of  plumbers, 
was  declared  constitutional.  The  examining  board  of  five  members 
was  to  be  appointed  by  the  mayor  of  the  city,  two  of  whom  must  be 
master  plumbers  of  not  less  than  10  years'  experience,  and  one  to  be 
a  journeyman  plumber.  The  other  two  members  were  to  be  the  chief 
inspector  of  plumbing  and  drainage  of  the  board  of  health  and  the 
chief  engineer  having  charge  of  sewers.  The  Constitution  requires 
that  an  appointed  village  officer  must  receive  his  appointment  from 
a  local  authority.  The  Legislature  has  created  the  village,  the  office, 
and  has  defined  the  duties  of  the  officer,  and  it  would  seem,  so  long 
as  the  officer  is  appointed  by  the  constitutional  authority,  the  power 
of  the  Legislature  to  require  that  he  possesses  certain  reasonable  qual- 
ifications may  not  be  questioned.  The  commissioners  control  the 
sewerage,  water,  and  streets  of  the  village  and  the  expenditures  re- 
lating thereto,  and  the  Legislature  has  determined  that  such  business 
matters  can  be  better  performed  by  the  citizen  who  has  shown  some 
ability  to  manage  his  own  affairs,  and  who  as  a  taxpayer  has  a  direct 
interest  in  public  expenditures. 

Tested,  then,  by  the  rule  that  the  Legislature  cannot  arbitrarily 
exclude  any  certain  class  of  citizens  from  the  right  to  hold  public 
office,  but  that  it  may  prescribe  reasonable  tests  to  secure  candidates 
properly  qualified  to  fill  appointive  municipal  offices,  we  cannot  say 
that  this  provision  is  unreasonable  or  arbitrary.  On  the  contrary,  it 
seems  a  fair  exercise  of  the  discretion  of  the  Legislature  as  tending 
to  place  in  this  responsible  position  citizens  qualified  to  perform 
the  duties  thereof.  The  trial  justice  erred  in  not  granting  the  motion 
to  dismiss  the  complaint. 
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Judgment  and  order  reversed  upon  the  law  and  exceptions  only,  this 
court  having  examined  the  facts  and  having  found  them  sufficient,  and 
having  affirmed  the  aforesaid  order  and  judgment  upon  the  facts,  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event.  All  concur, 
except  CHESTER  and  COCHRANE,  JJ.,  who  dissent 


PEOPLB  y.   JONES. 

(Snpreme  Court,  Special  Term,  Nassau  County.    Mardi,  1909.) 

L  Cbocinal  Law  (|  938*)— New  Teiai>-Gboundb. 

The  power  of  a  triiU  court  to  grant  a  new  trial  Is  limited  to  the  provi- 
sions of  Code  Cr.  Proe.  SS  463,  465,  that  newly  discovered  evidence  must 
be  such  as  wUl  probably  change,  the  result;  must  have  been  discovered 
since  the  trial ;  must  be  such  as  could  not  have  been  discovered  before  the 
trial  by  the  exercise  of  due  diligence ;  must  be  material  to  the  issues ;  not 
cumulative,  impeaching  or  contradicting. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2307;  Dec. 
Dig.  f  93&*] 

2.  CsmiNAi.  Law  (t  988*)— New  Tbiai/— Discbetion. 

A  motion  by  accused  for  a  new  trial  for  newly  discovered  evidence  is 
addressed  to  the  sound  discretion  of  the  qourt  the  granting  or  refusal 
thereof  involving  the  inquiry  whether  substantial  Justice  has  been  done, 
the  court  having  in  view  solely  the  attainment  of  that  end. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  S  938.*] 

8.  Cbiminal  Law  (8  941*)— New  Tbiait-Newlt  Disoovbbed  Evidence— Cmnr- 
LATivB  Evidence. 

Newly  discovered  evidence  offered  in  support  of  a  motion  by  accused  for 
a  new  trial  is  cumulative,  where  it  is  of  the  same  nature  as  that  previous- 
ly produced  to  establish  defendant's  aUeged  insanity. 

[Ed.  Note.'^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2329 ;  Dea 
Dig.  S  941.*] 

4.  Homicide  (|  237*)— Ins Amrr— Evidence. 

Ehridence  Tield  insufficient  to  show  that  accused  was  so  deficient  or  per- 
verted that  he  could  not  distinguish  the  character  of  his  acts  at  the  time 
he  committed  the  homicide  ip  question. 
[Ed.  Note.— For  other  casesy  see  Homicide,  Dec  Dig.  |  237.*] 

6.  Cbihinal  Law  (S  456*)— Opinion  Evidenqb— Insanitt. 

Mere  opinions,  characterizations,  and  conclusions  of  a  nonexpert  wit- 
ness as  to  the  Insanity  of  accused  are  incompetent 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  1045;  Dec. 
Dig.  (  456.*] 

William  Jones  was  convicted  of  murder,  and  applies  for  a  new 
trial  for  newly  discovered  evidence.    Application  denied. 

Franklin  A.  Coles,  Dist.  Atty.,  for  the  People. 
H.  Willard  Griffiths,  for  defendant. 

GARRETSON,  J.  The  defendant  was  convicted  of  the  crime  of 
murder  in  the  first  degree  at  a  term  of.  this  court  held  in  Nassau 
county  on  the  19th  day  of  February,  1908!  From  the  judgment  upon 
such  conviction  an  appeal  was  taken  to  the  Court  of  Appeals,  and  on 

«For  oUier  casei  see  same  topic  A  8  numbxb  in  Dec.  ft  Am.  Digs.  1307  to  4at«,  A  Rep'r  Indexes 
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the  5th  day  of  Jantiary,  1909,  the  judgment  was  unanimously  aflSrm- 
ed.    86N.  E.  810. 

Upon  his  arraignment,  the  defendant  offered  the  plea  of  insanity  as 
a  specification  under  the  plea  of  not  guilty.  There  was  ample  testi- 
mony presented  by  the  people  under  the  general  issue,  and  upon  this 
branch  of  the  case  the  jury  were  justified  in  reaching  the  conclusion 
which  they  did,  aside  from  the  testimony  offered  in  defendant's  be- 
half under  the  specification  of  insanity,  which  presented  the  only 
question  affirmatively  contested  in  his  behalf  upon  the  trial.  The  de- 
fendant now  asks  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  tending  to  show  the  insanity  of  the  defendant  .at 
the  time  of  the  commission  of  the  act  constituting  the  offense  of  which 
he  has  been  convicted. 

The  power  of  the  court  to  grant  such  a  motion  in  a  proper  case 
is  limited  to  the  provisions  of  the  Code  of  Criminal  Procedure,  which, 
so  far  as  they  apply  herein,  are  as  follows : 

"The  court  in  which  a  trial  has  been  had  upon  an  issue  of  fact  has  power 
to  grant  a  new  trial  when  a  verdict  has  been  rendered  against  the  defendant 
by  which  his  substantial  rights  have  been  prejudiced,  upon  his  application  lu 
the  following  cases: 

•         •••••**•••• 

"Where  it  is  made  to  appear  by  affidavit  that  upon  another  trial  the  defend- 
ant can  produce  evidence  such  as,  if  before  received,  would  probably  have 
changed  the  verdict;  if  such  evidence  has  been  discovered  since  the  trial,  is 
not  cumulative ;  and  the  failure  to  produce  it  on  the  trial  is  not  owing  to  want 
of  diligence."    Sections  403,  465. 

The  rule  thus  laid  down  has  been  further  particularized  as  follows : 

'*Newly  discovered  evidence,  in  order  to  be  sufficient,  must  fulfill  all  the 
following  requirements:  (1)  It  must  be  such  as  will  probably  change  the  re- 
sult if  a  new  trial  is  granted.  (2)  It  must  have  been  discovered  since  the 
trial.  (3)  It  must  be  such  as  coul4  have  not  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence.  (4)  It  must  be  material  to  the  issue.  (5)  It 
must  not  be  cumulative  to  the  former  issue.  And  (6)  It  must  not  be  merely 
impeaching  or  contradicting  the  former  evidence."  People  v.  Priori,  164  N.  Y. 
459,  58  N.  E.  668. 

The  motion  is  addressed  to  the  sound  discretion  of  the  court,  and 
whether  it  should  be  granted  or  refused  it^volves  the  inquiry  wheth- 
er substantial  justice  has  been  done;  the  court  having  in  view  solely 
the  attainment  of  that  end.  People  v.  Baker,  27  App.  Div.  603,  50 
N.  Y.  Supp.  771. 

Having  these  rules  in  mind,  careful  and  painstaking  consideration 
has  been  given  to  the  record  of  the  testimony  of  the  former  trial,  and 
particularly  to  the  evidence  of  Hannah  Simpson,  Sidney  Johnson, 
Henry  Powell,  Garret  Duryea,  who,  aside  from  Dr.  Erastus  B.  Skin- 
ner, are  the  only  witnesses  who  gave  evidence  in  the  defendant's  be- 
half concerning  his  acts  and  speech,  upon  which  could  be  predicated 
their  personal  impressions,  or  the  opinions  of  the  medical  experts 
Dts.  Skinner  and  Clark,  to  sustain  the  contention  that  the  defendant 
was  legally  irresponsible  at  the  time  he  committed  the  offense.  The 
people  offered  in  opposition  to  this  evidence  the  opinion  evidence  of 
Drs.  De  Lano,  Wright,  and  Lanehart,  based  upon  hypothetical  ques- 
tions founded  wholly  upon  the  testimony  given  in  behalf  of  the  people 

115  N.Y.S.-51  ^  . 
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in  support  of  the  indictment.  Referring  to  this  evidence  in  its  en- 
tirety, the  Court  of  Appeals,  in  the  opinion  affirming  the  judgment, 
says : 

"We  conclude  that  the  Jury  was  amply  justified  in  determining  that  the 
defendant  was  not  insane." 

A  perusal  of  the  affidavits  produced  upon  this  motion  shows  quite 
clearly  and  satisfactorily  that  the  evidence  which  it  is  said  the  wit- 
nesses will  give  is  cumulative  of  that  offered  in  defendant's  behalf  on 
the  trial  in  support  of  his  defense  of  insanity.  It  is  cumulative  be- 
cause it  is  of  the  same  nature  as  that  previously  produced  to  establish 
the  alleged  fact  of  insanity. 

The  proposed  new  witnesses  are  Harvey  Harris,  Jessie  Gillis,  Van 
Rensselaer  Simpson,  and  Ida  Thompson. 

Harris  says  that  he  has  known  the  defendant  for  10  years,  and  has — 

"noticed  at  certain  times  a  peculiar  and  unnatural  twitching  of  the  hands  and 
feet,  and  a  restless  and  wild  expression  of  the  eyes,  and  distorted  features 
of  the  defendant.  •  •  •  That  at  times  he  appeared  dazed,  and  talked  in- 
coherently. ♦  ♦  ♦  I  have  often  noticed  the  defendant  talking  to  himself 
and  muttering  things  I  could  not  understand." 

Jessie  Gillis  says — she  is  well  acquainted  with  defendant,  and  has 
known  him  for  several  years : 

"He  used  blasphemous  expressions.  •  *  *  Sometimes  he  appeared  to  be 
in  a  dazed  condition,  and  he  would  go  arornd  the  house  and  street  talking  and 
muttering  to  himself.  ♦  ♦  *  I  have  often  heard  him  say  he  would  eat  up 
the  whole  family,  and  that  he  would  bum  the  house  down." 

Simpson  says — ^he  is  the  brother-in-law  of  defendant,  and  has  known 
him  for  20  years: 

**  ♦  ♦  ♦  I  have  seen  him  try  to  throw  a  lamp  at  my  wife,  and  often  he 
has  hauled  my  wife  out  of  the  house  into  the  street,  where  I  found  them  when 
I  went  to  see  what  the  trouble  was.  He  often  sat  at  the  table  pounding  it 
with  his  fist  and  amusing  himself  by  thumping  it,  and  making  a  peculiar 
sound.  I  often  heard  him  say  he  would  bum  us  all  up,  and  heard  him  tell 
his  father  and  mother  to  get  up  bei^ore  he  set  the  house  on  fire,  as  he  wanted 
to  see  it  bum.  He  would  often  come  home  late  at  night  and  wake  the  whole 
house  up  by  his  wild  yells  and  crazy  talk.  He  wanted  to  play  ball  with  his 
brother  Charlie  one  time  with  a  lighted  lamp.  I  have  seen  him  throw  an  ax 
at  liis  brother  Edward,  and  give  a  silly  laugh  as  If  he  thought  it  funny." 

The  above  quotations  from  the  affidavits  of  these  new  witnesses  are 
substantially  all  of  the  matters  of  fact  which  they  respectively  say  that 
they  can  testify  to,  and  which  upon  a  most  favorable  view  can  be  said 
to  be  at  all  material  and  of  such  a  nature  as  to  be  admissible  as  evi- 
dence upon  the  question  of  defendant's  insanity.  They  are  similar  in 
character  and  quality  to  the  evidence  of  the  witnesses  who  testified  at 
the  trial,  relate  solely  to  the  same  alleged  facts,  and  are  clearly  cumula- 
tive thereof.  To  use  again  the  language  of  the  opinion  of  the  Court 
of  Appeals  upon  affirmance  of  the  judgment  of  conviction  as  applied 
to  similar  evidence  given  on  the  trial : 

'*When  we  consider  all  of  this  testimony  In  its  entirety,  we  conclude  that 
the  jury  was  amply  justified  in  determining  that  the  defendant  was  not  In- 
sane. The  evidence  fairly  indicated,  as  might  be  expected,  that  he  was  of 
rather  a  low  order  of  intellect,  and  some  of  it,  if  believed,  indicated.  In  the 
absence  of  some  hidden  explanation,  that  he  had  a  violent  and  uncontrollable 
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temper  and  dlspofiitloii.  But  it  falls  far  short  of  establishing  that  his  mind 
was  so  deficient  or  so  perverted  that  he  could  not  distinguish  and  appreciate 
the  character  of  the  acts  which  he  was  performing  at  the  time  of  the  homi- 
cide." 

Practically  all  of  the  remainder  of  the  statements  of  these  witnesses 
as  set  forth  in  their  affidavits,  and  the  whole  of  the  affidavit  of  Ida 
Thompson,  consist  of  opinions,  characterizations,  conclusions,  and  in- 
definite assertions  of  the  same  quality  and  kind  as  that  offered  on  the 
trial,  and  which  were  excluded  under  objection  because  incompetent. 
Most  of  the  authorities  cited  by  the  counsel  for  the  defendant  in 
support  of  the  motion  are  without  application,  because  they  were  civil 
actions,  in  which  such  motions  are  not  restricted  by  statutory  provi- 
sions. 

I  am  of  the  opinion  that  it  has  not  been  made  to  appear  by  the  affi- 
davits submitted  that  upon  another  trial  the  defendant  can  produce 
evidence  such  as,  if  before  received,  would  probably  have  changed  the 
verdict. 

The  counsel  for  the  people  urges  with  some  force  that  the  failure 
to  produce  on  the  trial  the  evidence  now  offered  is  owing  to  a  want  of 
diligence  on  the  part  of  the  defendant  and  those  having  charge  of  his 
interests,  but  it  is  unnecessary  to  pass  upon  this  point,  as  I  am  satisfied 
that,  for  the  reasons  above  set  forth,  the  motion  should  be  denied. 

In  the  order  to  show  cause  upon  which  this  motion  was  brought  to 
a  hearing,  a  comprehensive  stay  of  the  execution  of  the  judgment  and 
of  all  other  proceedings  in  the  action  was  granted,  and  is  still  in  force, 
at  least  nominally.  The  order  to  be  entered  hereon  will  contain  a  pro- 
vision vacating  the  same.  ' 

Motion  denied,  and  stay  vacated. 


PEOPLE   V.    MUNN. 
(Supreme  CJourt,  Appellate  Division,  Tliird  Departm«it    March  10,  1909.) 

1.  PuEAOiNQ  (§§  236,  2S9*)— Amendment— DiscBETioN. 

The  granting  of  leave  to  serve  an  amended  complaint  as  well  as  the 
imposition  of  costs  as  a  condition  were  within  the  sound  discretion  of  the 
trial  court 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §  601 :  Deo.  Dig.  §1 
236,  239.*] 

2.  Adulteration  (§  7*)— Amendment— Laches— Selling  Adulterated  Food- 

Penalties— Pleading. 

In  an  action  by  the  people  for  a  penalty  for  offering  to  sell  and  selling 
adulterated  food,  in  violation  of  Daws  1903,  p.  1191,  c.  524,  the  court  was 
not  bound  to  deny  leave  to  serve  an  amended  complaint  on  the  ground  of 
laches,  though  the  oflPense  was  alleged  to  have  been  committed  three  years 
before,  where  much  of  the  delay  was  chargeable  to  defendant 

[Ed.  Note. — For  other  cases,  see  Adulteration,  Dec.  Dig.  §  7.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  the  People  of  the  state  of  New  York  against  R.  William 
Munn.  From  order  allowing  plaintiff  to  serve  an  amended  complaint, 
defendant  appeals.    Affirmed. 

*For  other  cases  see  same  topic  ft  S  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG,  COCH- 
RANE, and  SEWELL,  JJ. 
John  T.  Norton,  for  appellant. 
h;  p.  Humphrey,  for  the  People. 

CHESTER,  J.  The  complaint,  as  first  served,  charged  the  defend- 
ant with  exposing  and  offering  for  sale,  and  selling,  a  glass  bottle  con- 
taining what  purported  to  be  maple  syrup,  and  labeled  "Maple  syrup," 
and  that  the  same  was  adulterated  in  violation  of  chapter  524,  p.  1191, 
Laws  1903.  By  the  order  appealed  from  the  plaintiff  has  been  allowed 
to  serve  an  amended  complaint.  It  is  urged  by  the  appellant  that  the 
amendment  allowed  brings  in  several  new  causes  of  action  against 
which  the  statute  of  limitations  has  run.  We  do  not  so  view  the 
amended  complaint.  That,  like  the  original  complaint,  seeks  to  recover 
but  a  single  penalty  for  a  single  offense  alleged  to  have  been  committed 
on  the  8th  day  of  May,  1905.  The  amendment,  as  we  view  it,  simply 
amplifies  the  statement  of  the  one  cause  of  action  alleged  by  showing 
more  specifically  in  what  respect  it  is  claimed  the  statute  has  been  vio- 
lated by  reason  of  the  alleged  sale  on  the  date  mentioned.  The  new  al- 
legations bring  in  no  new  cause  of  action,  and  the  recovery  of  no  other 
penalty  is  sought  than  for  the  one  alleged  offense. 

The  matter  of  the  allowance  of  the  amendment,  as  well  as  of  the 
costs  imposed,  rested  in  the  sound  discretion  of  the  court  at  Special 
Term,  and  no  abuse  of  that  discretion  is  apparent.  We  do  not  think 
the  court  was  bound  to  deny  the  motion  on  the  ground  of  laches.  It 
is  true  there  was  considerable  delay,  but  a  large  part  of  it  was  not 
caused  by  the  moving  party,  but  was  rather  chargeable  to  his  adver- 
sary. 

We  think,  therefore,  the  order  should  be  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


MOKYPENT  et  al.  v.  MONYPENT  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    March  1%  1009.) 

Wills  (§  702*)— Construction— Acnow— Pleading— Stjfficienct. 

A  complaint  alleged  that  the  action  was  brought  to  construe  a  will  un- 
der Code  Civ.  Proc.  {  1866.  All  the  parties  were  residents  of  Ohio,  and 
testator  was  also  a  resident  of  that  state,  and  all  of  his  property,  with  the 
exception  of  certain  land  in  this  state,  was  within  the  state  of  Ohio.  The 
will  attempted  to  create  various  trusts,  some  of  which  would  be  invalid 
in  the  state  of  New  York,  and  all  of  the  defendants  had  been  brought  Into 
court  through  the  publication  of  summons.  Held,  that  a  demurrer  to  the 
complaint,  on  the  ground  that  it  does  not  state  facts  constituting  a  cause 
of  action,  was  improperly  overruled. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec  Dig.  (  702.*] 

Appeal  from  Special  Term,  Westchester  County. 
Action  by  Brunson  B.  Monjrpeny  and  another,  by  Alpheus  H.  Fa- 
vour, guardian  ad  litem,  against  William  Monypeny,  executor,  and 

*For  oUier  cases  tee  same  topic  ft  8  MxniBBB  In  D«c.  ft  Am.  Digi.  1907  to  date,  ft  Rap'r  Ind«xat 
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Others.  From  an  interlocutory  judgment  overruling  demurrers  to  the 
complaint,  defendants  appeal.    Reversed  and  demurrers  sustained. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  and  MILLER, 
JJ. 

W.  C.  Prime  (Wm.  Woart  Lancaster,  on  the  brief),  for  appellants. 

John  Jay  McKelvey,  for  respondents. 

WOODWARD,  J.  The  plaintiffs  in  this  action,  through  their  at- 
torney, assert  that  this  "action  was  brought  to  obtain  a  judicial  con- 
struction of  the.  will  of  William  Monypeny,  deceased,  pursuant  to  sec- 
tion 1866  of  the  Code  of  Civil  Procedure  of  the  state  of  New  York." 
All  of  the  parties  to  the  action  are  residents  of  the  state  of  Ohio.  The 
testator,  whose  will  is  involved,  was  a  resident  of  the  state  of  Ohio, 
and  all  of  the  property,  with  the  exception  of  about  300  acres  of  un- 
improved land  in  the  city  of  Yonkers,  in  this  state,  is  within  the  state 
of  Ohio.  The  will,  which  is  made  a  part  of  the  complaint,  attempts  to 
create  various  trusts,  some  of  which  would  be  clearly  void  in  this  state 
because  of  the  fact  that  they  are  made  to  continue  for  a  definite  time, 
not  measured  by  lives  in  being.  All  of  the  defendants,  the  principal 
ones  being  the  executors  and  trustees  named  in  the  will,  have  been 
brought  into  the  jurisdiction  of  the  court  through  the  publication  of 
the  summons,  and  the  only  possible  justification  for  the  action  being 
brought  in  this  state  is  the  fact  that  this  parcel  of  land  exists,  belong- 
ing to  the  decedent's  estate.  The  action,  we  are  told,  is  brought  to  ob- 
tain a  "judicial  construction  of  the  will,"  under  the  provisions  of  sec- 
tion 1866  of  the  Code  of  Civil  Procedure.  The  defendants  have  de- 
murred to  the  complaint  on  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  these  demurrers  have  been 
overruled;  the  learned  court,  in  a  memorandum,  saying: 

"I  do  not  think  that  in  order  to  maintain  an  action  under  section  18Q6  of 
the  Code  of  Civil  Procedure,  it  is  necessary  for  the  plaintiffs  to  establish  that 
they  first  requested  the  trustees  to  bring  such  action.  The  other  objections 
nrged  by  the  demurring  defendants  depend  upon  the  construction  of  the  pro- 
visions of  the  wUl,  and  present  questions  proper  to  be  determined  upon  the 
trial  of  the  action,  and  not  upon  a  demurrer  to  the  complaint  The  very  ob- 
ject of  the  action  is  to  secure  such  construction." 

The  learned  court  below  must  have  overlooked  the  fact  that  the  will 
is  made  a  part  of  the  complaint  under  the  provisions  of  the  fifth  sub- 
division; for  the  proper  office  of  a  demurrer  is  clearly  to  determine 
whether  the  complaint,  as  a  whole,  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  if  the  complaint,  with  the  will  attach- 
ed, does  not  state  a  cause  of  action,  then  the  defendants  are  not  call- 
ed upon  to  litigate  the  construction  of  this  will  in  a  foreign  jurisdiction. 
We  are  of  the  opinion  that  the  complaint  should  have  been  examined, 
in  connection  with  the  will,  which  is  made  a  part  of  it,  and  that  the 
question  of  law  thus  raised  should  have  been  disposed  of  on  the  merits. 

We  are  equally  clear  that  the  plaintiff  has  misapprehended  the  scope 
and  eflFect  of  section  1866  of  the  Code  of  Civil  Procedure,  under  which 
this  action  is  brought,  and  that  it  was  never  intended  to  give  the  courts 
of  this  state  jurisdiction  of  an  extraterritorial  character,  such  as  is  here 
attempted.    The  will  is  an  Ohio  will,  creating  various  trust  estates. 
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The  parties  all  reside  in  the  state  of  Ohio,  and  the  defendants  are  only 
constructively  in  our  courts;  and  if  we  should  go  on  and  give  a  judi- 
cial construction  of  this  will,  what  authority  is  there  in  the  courts  of 
this  state  to  enforce  its  mandate?  True,  there  is  the  real  estate  within 
this  jurisdiction ;  but  it  does  not  belong  to  the  executors  or  trustees, 
except  in  their  representative  capacities,  and  any  attempt  on  the  part 
of  the  courts  of  this  state  to  determine  the  duties  of  executors  and 
trustees  under  the  provisions  of  a  will  made  and  probated  in  the  state 
of  Ohio,  in  relation  solely  to  residents  of  that  state,  would  be  a  mere 
impertinence,  and  our  courts  ought  not  to  take  jurisdiction  of  such  an 
action,  unless  it  is  imperatively  demanded  by  the  terms  of  the  statute. 
Section  1866  of  the  Code  of  Civil  Procedure  does  not  demand  such  ac- 
tion. It  does  not  in  language  purport  to  give  authority  for  the  con- 
struction of  wills.    It  simply  provides  that : 

'•The  validity,  construction  or  effect,  under  the  laws  of  the  state,  of  a  testa- 
mentary disposition  of  real  property  situated  within  the  state,  or  of  an  inter- 
est in  such  property,  which  would  descend  to  the  heir  of  an  intestate,  may  be 
determined,  in  an  action  brought  for  that  purpose,  in  like  manner  as  the 
validity  of  a  deed,  purporting  to  convey  land,  may  be  determined." 

That  is,  if  a  bona  fide  question  arises  as  to  the  "validity,  construc- 
tion or  effect"  of  a  testamentary  disposition  of  real  property,  the  courts 
of  this  state  may,  in.  a  proper  action,  determine  the  ''validity,  construc- 
tion or  effect"  of  such  testamentary  disposition.  This  does  not  attempt 
to  give  jurisdiction  of  the  will,  as  a  whole,  permitting  our  courts  to 
give  judicial  construction  to  a  will  of  a  foreign  jurisdiction,  affecting 
solely  the  interests  of  residents  of  a  sister  state,  simply  because  there 
happens  to  be  a  piece  of  real  property  in  this  state.  If  there  was  any 
question  whether  title  passed  to  this  real  property  under  the  will,  or 
if  there  was  any  question  as  to  the  identity  of  the  property  sought  to 
be  devised,  or  as  to  the  effect  of  the  testamentary  disposition  in  dis- 
posing of  the  whole  or  part  of  the  premises,  it  would  be  proper  to 
bring  an  action  under  this  provision  of  the  Code  of  Civil  Procedure 
to  determine  these  questions,  and  the  court  would  be  called  upon  to 
construe  the  will,  in  so  far  as  it  related  to  the  "validity,  construction  or 
effect"  of  the  testamentary  disposition ;  but  there  its  powers  and  duties 
would  end.  It  would  have  no  power,  in  the  absence  of  facts  bringing 
the  case  within  equitable  cognizance,  to  go  on  and  determine  the  purely 
academic  questions  relating  to  the  duties  of  the  trustees  under  the  will. 
These  trustees  are  within  the  exclusive  jurisdiction  of  the  courts  of  the 
state  of  Ohio,  in  so  far  as  their  trust  duties  are  concerned;  and,  as 
there  is  no  question  presented  by  the  complaint  as  to  the  "validity, 
construction  or  effect"  of  the  testamentary  disposition  of  the  real  prop- 
erty located  in  this  state,  there  is  no  cause  of  action  stated  within  the 
provisions  of  section  1866  of  the  Code  of  Civil  Procedure.  There  does 
not  even  appear  to  be  a  legitimate  controversy  to  be  settled,  even  as- 
suming the  court  to  have  jurisdiction. 

It  is  alleged  on  information  and  belief  that  one  of  the  defendants 
holds  to  a  construction  of  the  will  differing  from  that  of  the  plaintiffs, 
and  that  the  trustees  have  refused  to  commit  themselves ;  but  it  appears 
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from  the  complaint  that  from  the  time  of  the  death  of  the  testator  in 
September,  1899,  to  the  bringing  of  this  action — 

"the  trusts  created  by  the  will  have  been  carried  out  in  accordance  with  the 
provisions  of  the  will  under  the  laws  of  the  state  9f  Ohio,  as  valid  trusts, 
and  all  the  parties  interested  have  since  the  death  of  said  testator  in  Septem- 
ber, 1899,  treated  the  said  trusts  as  valid  and  existing  trusts,  and  have  ac- 
cepted their  interests  under  the  said  will  as  such,  and  in  all  respects  the  in- 
terests of  the  plaintiffs  herein  and  of  all  of  the  beneficiaries  under  the  said 
will  have  been  assumed  to  be  as  fixed  by  the  terms  of  the  said  will.'* 

There  is  no  allegation  that  any  one  has  attempted  to  interfere  with 
this  status,  or  that  any  one  has  questioned  the  title  of  this  real  estate  in 
the  trustees ;  and  the  principal  contention  seems  to  be  that  by  the  terms 
of  the  will,  giving  the  power  of  sale  of  the  testator's  real  estate,  the  par- 
ticular real  estate  involved  in  this  action  became  converted  into  person- 
al property,  and  that  this  should  be  held  to  be  the  proper  construction 
of  the  will.  But  the  question  of  whether  this  real  estate  is  to  be  con- 
sidered as  real  estate  or  personal  property  has  nothing  whatever  to  do 
with  the  "validity,  construction  or  effect"  of  the  testamentary  disposi- 
tion of  the  property.  It  might  be  important,  on  a  question  of  whether 
the  trustees  in  the  state  of  Ohio  were  properly  administering  the  prop- 
erty ;  but  that  is  a  question  not  open  to  the  courts  of  this  state  under 
the  provisions  of  section  1866  of  the  Code  of  Civil  Procedure.  "The 
validity  of  devises  and  limitations  in  wills,  or  of  a  power  conferred 
thereby,"  say  the  court  in  Mellen  v.  Mellen,  139  N.  Y.  210,  218,  34  N. 
E.  925,  927,  "depends  upon  and  is  determinable  by  legal  rules,  and  their 
determination  must  ordinarily  await  an  occasion  when,  in  a  legal  ac- 
tion or  proceeding,  a  right  under  the  devise  or  limitation,  or  the  execu- 
tion of  the  power,  is  asserted  by  one  party,  or  denied  by  the  other. 
*  *  *  Moreover,  the  language  of  the  statute  is  confined  to  actions 
to  determine  the  'validity,  construction  or  effect  of  a  testamentary  dis- 
position.' The  question  whether  the  power  of  sale  given  to  the  execu- 
tor by  the  will  of  Abner  Mellen  is  valid  does  not  affect  the  'testamen- 
tarydisposition'  made  by  the  testator  of  his  lands.  It  is  collateral  to 
the  gift,  and,  whether  exercised  or  not,  does  not  change  the  substan- 
tial interest  of  the  devisees  under  the  will.  The  statute  should  be  con- 
strued liberally,  in  aid  of  the  remedy  intended ;  but  it  would  be  unwise 
to  so  interpret  it  as  to  draw  into  the  Supreme  Court  every  controversy, 
however  trivial,  which  could  be  suggested  by  a  doubt  as  to  the  con- 
struction of  some  provision  of  a  will  not  affecting  some  substantial 
interest  thereunder." 

And  surely  the  statute  ought  not  to  be  given  a  construction  which 
would  bring  before  our  courts  wills  of  a  foreign  state,  affecting  the 
interests  of  residents  of  that  state  only,  where  we  would  have  no 
means  of  enforcing  the  judgment,  and  where  it  does  not  appear  that 
any  substantial  right  of  the  plaintiffs  is  touched.  In  a  proper  case  the 
courts  of  Ohio  may  determine  the  duties  of  the  executors  or  trustees 
under  the  will  now  before  us,  and  they  will  have  full  power  to  direct 
the  conversion  of  the  real  estate  into  personalty,  if  they  determine  that 
that  is  the  proper  construction  of  the  will ;  but  to  drag  citizens  of  the 
state  of  Ohio  into  this  state  to  litigate  an  academic  question  as  to  the 
proper  construction  of  a  will  affecting  only  the  interests  of  citizens  of 
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that  state  is  about  as  great  a  perversion  of  statutory  authority  as  could 
be  well  imagined.  "What  is  meant  by  the  expression  'validity,  con- 
struction or  effect  of  a  testamentary  disposition  of  real  property,'  etc.  ?'* 
asks  the  court  in  Anderson  v.  Anderson,  112  N.  Y.  104,  112,  19  N.  E. 
427,  431,  2  L.  R.  A.  175.  "Does  it  refer  to  the  validity  of  the  instru- 
ment itself  making  the  disposition,  or  only  to  the  validity,  etc.,  of  the 
disposition  which  the  instrument  makes?  The  language  certainly  is 
not  apt  to  express  the  idea  of  an  inquiry  into  the  validity  of  the  instru- 
ment itself,  as  to  whether  it  was  duly  executed  by  a  competent  testa- 
tor or  not.  It  would  seem  rather  to  assume  the  valid  execution  of  the 
paper,  and  to  permit  an  inquiry  in  regard  to  the  validity,  construction, 
or  effect  of  a  disposition  of  real  property  which  the  instnunent  thus 
executed  makes.  Some  force  is  given  to  this  construction  of  the  lan- 
guage by  the  provision  in  the  section  that  the  judgment  in  such  an  ac- 
tion may  properly  enjoin  a  party  from  setting  up  or  impeaching,  not 
the  instrument  itself,  but  the  devise  which  is  contained  in  it.  This  lan- 
guage would  seem  to  provide  for  the  case  of  a  devise  contained  in  an 
instrument  where  due  and  proper  execution  is  assumed,  but  which  de- 
vise was  to  be  adjudged  good  or  bad  as  it  should  be  determined  that 
it  was  in  accord  with  or  against  the  law  upon  the  subject  of  such  de- 
vise. We  think  that  the  language  of  the  section  does  not  include  the. 
right  to  bring  an  action  in  equity  for  the  purpose  of  determining  the 
validity  of  the  will  itself,  as  to  whether  it  was  executed  by  a  competent 
testator  without  restraint,  etc.,  and  with  proper  formalities." 

Surely  if  the  action  will  not  lie  to  test  the  validity  of  the  will  itself, 
it  will  not  lie  to  test  the  general  construction  of  the  will  or  its  effect 
upon  a  trust  estate  created  in  a  neighboring  jurisdiction;  and  as  the 
action  is  not  within  the  letter  or  the  spirit  of  the  provisions  of  section 
1866  of  the  Code  of  Civil  Procedure,  and  this  court  has  no  inherent 
equitable  jurisdiction  over  trusts  which  belong  in  their  creation,  execu- 
tion, and  beneficial  interests  in  the  state  of  Ohio,  it  follows  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  demurrers  should  have  been  sustained. 

The  interlocutory  judgment  appealed  from  should  be  reversed,  and 
the  demurrers  should  be  sustained,  with  costs. 

MILLER,  J.,  concurs. 

GAYNOR,  J.  This  is  an  Ohio  will,  but  it  is  entirely  proper  to  bring 
an  action  for  its  construction  in  this  state  in  reference  to  real  estate 
of  the  testator  situated  in  this  state,  and  that  is  all  that  this  action 
is.  There  is  no  effort  to  have  it  construed  in  any  other  respect,  and, 
if  necessary,  it  would  have  to  be  construed  in  that  respect.  The  learn- 
ed and  able  justice  below  overruled  the  demurrer  to  the  complaint 
which  is  on  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient, giving  as  his  reason  that  a  complaint  which  presents  a  case 
calling  for  the  construction  of  a  will  states  a  cause  of  action,  and 
must  be  tried  on  an  answer,  as  a  judgment  of  construction  can  be 
given  only  upon  such  a  trial,  and  not  upon  a  demurrer.  In  this  reason 
he  was  entirely  correct;  and  the  only  question  therefore  is  whether 
the  complaint  states  a  case  calling  for  a  construction.    And  in  deter- 
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mining  this  the  rule  seems  to  be  that  a  mere  pretense  will  not  do; 
that  there  must  be  a  real  question  of  construction,  and  not  a  mere 
frivolous  one.  It  may  be  true  that  in  determining  that  the  question 
is  only  frivolous,  the  will  is  actually  construed  in  the  respects  pre- 
sented ;  but  such  seems  to  be  the  rule  nevertheless,  on  the  ground  that 
the  court  ought  not  to  take  jurisdiction  of  a  frivolous  case.  Horton 
v.  Cantwell,  108  N.  Y.  256, 15  N.  E.  546. 

The  clause  of  the  will  presented  for  construction  leaves  one  un- 
divided one-fifth  of  the  testator's  estate,  real  and  personal,  to  trustees 
to  pay  the  income  thereof  to  the  father  of  the  plaintiffs  for  life,  the 
principal  to  be  transferred  and  conveyed  by  the  trustees  to  his  chil- 
dren absolutely  on  his  death  and  on  the  youngest  child  coming  of  jage. 
There  is  a  general  power  of  sale  of  the  real  estate  by  the  will  to  the 
executors  and  trustees.  The  father  is  dead.  The  alleged  question 
for  construction  is,  first,  whether  there  is  an  equitable  conversion  of 
the  realty  into  personalty  by  the  will,  and,  second,  whether  the  trust 
is  a  valid  one,  the  plaintiffs  claiming  that  it  is.  If  it  be  not  valid, 
then  there  would'  be  an  intestacy  in  respect  of  this  undivided  one- 
fifth  part  of  the  real  estate,  and  it  descended  to  the  plaintiff's  father 
and  three  other  heirs  of  the  testator,  in  which  case  the  interest  of 
these  two  plaintiffs  in  the  said  one-fifth  would  be  only  one- fourth  there- 
of. If  it  be  valid,  it  is  unimportant  to  decide  whether  there  be  such 
equitable  conversion  of  the  real  estate,  for  in  either  case  the  plaintiffs 
are  entitled  to  the  said  one-fifth  at  the  end  of  the  trust,  whether  in 
realty  or  personalty;  and  as  the  power  of  sale  may  be  exercised 
up  to  that  time,  they  may  get  it  in  personalty,  even  though  there  be 
no  equitable  conversion. 

No  reason  whatever  is  given  for  even  a  suggestion  that  the  trust 
is  void.  It  is  so  plainly  valid  as  not  to  be  open  to  discussion  on  that 
head.  And  equally  frivolous  is  the  claim  of  an  equitable  conversion. 
There  is  no  mandatory  power  of  sale,  nor  is  an  equitable  conversion 
necessary  to  the  carrying  out  of  the  simple  scheme  of  the  will. 

It  seems  timely  to  say,  however,  that  demurrers  to  such  complaints- 
should  not  be  encouraged,  unless  the  plaintiff  have  no  interest  or  status 
to  maintain  the  action,  or  the  like,  for  questions  of  construction  which 
are  open  to  argument  at  all  may  not  be  treated  as  frivolous,  and  the 
rule  as. to  frivolousness  is  therefore  an  uncertain  one.  The  question 
may  be  just  as  well  tried  on  an  answer  in  every  case. 

The  judgment  should  be  reversed  and  the  demurrer  sustained. 

JENKS,  J.,  concurs  with  GAYNOR,  J. 


BCEMBLE  ft  MILLS  OF  PITTSBURGH  V.  KAIOHN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     March  12,  1900.) 

1.  Libel  and  Slander  ({  81*)  — Words  Aotionable  —  Violation  of  Penal 
Statute— Pleading. 

An  alleged  libelong  statement  by  defendant  that  plaintiff  bribed  defend- 
ant's solicitor  to  give  plaintiff  a  list  of  defendant's  clients  did  not  charge 
a  violation  of  Pen.  Code,  {  384r,  as  added  by  Laws  1005.  p.  225,  c.  136, 

*For  other  oaies  see  tame  topic  ft  9  nvmbeb  In  Dec.  ft  Am.  Dlgi.  19€V  to  date,  ft  Rep'r  Indexes 
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making  it  a  misdemeanor  to  give  an  agent  a  gift  without  his  t)rincipal*s 
consent  with  Intent  to  influence  the  agent's  conduct  in  the  prlncipaVs 
business,  where  it  was  not  alleged  that  the  bribery  occurred  in  New  York 
or  after  the  passage  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Dec.  Dig.  {  81.*] 

2.  Libel  and  Si^ndeb  (|  89*)  — Wobds  Actio dtable  —  Tending  to  Injtjbe 
Business— CoBPOBATiONS. 

A  business  corporation  may  maintain  libel  without  alleging  special  dam- 
age only  where  the  language  concerning  it  is  libelous  In  itself,  and  neces- 
sarily and  directly  occasions  pecuniary  injury,  and  a  complaint  charging 
only  that  defendant  stated  that  plaintiff  corporation  bribed  one  of  defend- 
ant's solicitors  to  give  plaintiff  a  list  of  defendant's  clients,  though  libelous 
per  se  as  against  an  individual,  did  not  show  any  direct  pecuniary  injury  to 
plaintiff  so  as  to  be  libelous  without  allegations  of  apecdal  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  213, 
214 ;  Dec.  Dig.  {  89.*]  -©    w        . 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Kemble  &  Mills  of  Pittsburgh  against  George  S.  Kaighn 
and  another.  From  an  interlocutory  judgment  overruling  a  demurrer 
to  the  complaint,  defendants  appeal.  Reversed,  and  demurrer  sus- 
tained, with  leave  to  amend. 

Argued  before  INGRAHAM,  McLAUGHUN,  CI.ARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Louis  H.  Porter,  for  appellants. 
William  H.  Ford,  for  respondent. 

INGRAHAM,  J.  This  action  is  by  a  corporation  organized  under 
the  laws  of  the  state  of  West  Virginia  and  carrying  on  the  business 
of  mercantile  collections  at  various  places  in  the  United  States  of 
America,  including  the  state  of  New  York,  and  the  defendants  are 
copartners  in  business.  The  complaint  alleges  that  the  defendants 
published  a  libel  by  sending  a  letter  to  one  William  S.  Turner  of  Cin- 
cinnati, Ohio,  and  for  which  it  asked  to  recover  damages.  The  letter 
contained  a  charge  that  the  plaintiff  has  bribed  one  of  the  defendants' 
solicitors,  who  was  an  expert  accountant  and  who  has  been  going 
over  the  defendants'  books,  and  had  given  to  the  plaintiff  a  list  of  the 
defendants'  clients  and  their  solicitors,  and  had  been  going  around 
to  the  defendants'  people  "putting  in  the  usual  knock,"  and  contain- 
ing further  charges  against  the  solicitor  who,  it  is  alleged,  was  bribed. 
The  only  statement  relating  to  the  plaintiff  is  that  it  has  bribed  one 
of  the  defendants'  solicitors,  and  the  question  is  whether  such  a  state- 
ment about  a  corporation  is  libelous  per  se.  There  is  no  innuendo 
alleged,  nor  is  it  stated  that  this  bribery  took  place  in  the  state  of  New 
York  after  the  passage  of  Pen.  Code,  §  SSlr,  as  added  by  chapter  136, 
p.  225,  Laws  1905,  so  that  a  violation  of  that  act  was  charged.  We 
have  therefore  a  published  statement  that  a  corporation  had  bribed  the 
solicitor  of  a  firm  engaged  in  business  in  the  state  of  New  York.  The 
question  is  whether  that  is  such  a  libel  as  will  sustain  an  action  by  the 
corporation  without  the  allegation  of  special  damage. 

*For  other  oases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  IndeiLW 
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It  is  now  settled  in  this  state  that  a  corporation  engaged  in  business 
may  maintain  an  action  for  libel  without  allegation  and  proof  of  spe- 
cial damage  where  the  language  used  concerning  it  is  defamatory 
in  itself,  and  injuriously  and  directly  affects  its  credit  and  necessarily 
and  directly  occasions  pecuniary  injury.  Union  Associated  Press  v. 
Heath,  49  App.  Div.  247,  63  N.  Y.  Supp.  96 ;  N.  Y.  Bureau  of  In- 
formation V.  Ridgway-Thayer  Co.,  119  App.  Div.  339,  104  N.  Y. 
Supp.  202 ;  Reporters'  Ass'n  v.  Sun  Printing  &  Pub.  Ass'n,  186  N. 
Y.  437,  79  N.  E.  710.  In  the  latter  case  Judge  Gray  says  "a  corpora- 
tion has  the  right  to  maintain  an  action  of  libel  when  the  publica- 
tion assails  its  management  or  credit,  and  inflicts  injury  upon  its  busi- 
ness or  property";  that  there  has  been  some  dispute  in  the  cases  as 
to  the  necessity  of  setting  out  the  specific  damage  which  a  corporation 
claims  to  have  suffered  from  a  libelous  publication;  that  the  better 
rule  is  that  such  an  averment  is  not  necessary  when  the  language  is  of 
so  defamatory  a  nature  as  to  directly  affect  credit  and  to  occasion  pe- 
cuniary injury.  A  corporation  thus  having  no  character  to  be  af- 
fected by  libel,  and  no  feelings  to  be  injured,  to  be  libelous  per  se, 
the  article  must  be  such  as  directly  to  affect  the  credit  or  property  of 
the  corporation  and  to  occasion  it  pecuniary  injury;  and,  unless  such 
is  the  necessary  result  of  the  publication,  to  sustain  the  action  the  cor- 
poration must  allege  special  damage.  It  is  only  where  the  court  can 
see  that,  by  reason  of  the  nature  of  the  publication,  direct  pecuniary 
injury  will  naturally  flow  from  the  publication,  that  the  action  can 
be  maintained  without  the  allegation  that  such  damage  has  actually 
resulted  from  the  publication ;  the  principle,  as  I  understand  it,  being 
that,  as  a  corporation  can  only  be  injured  by  an  act  which  causes  it 
pecuniary  damage,  the  publication,  to  be  actionable,  must  either  from 
its  nature  be  such  that  its  publication  would  cause  such  pecuniary  in- 
jury, or  else  the  complaint  must  allege  that  the  publication  of  itself 
did  cause  such  damage,  specifying  it  so  as  to  bring  it  within  the  rules 
relating  to  the  allegation  of  special  damage.  This  article  complained 
of  makes  no  charge  against  the  plaintiff  as  to  the  conduct  of  its  busi- 
ness. It  contains  no  reflection  upon  its  method  of  conducting  its  busi- 
ness or  that  can  affect  its  property  or  credit.  It  undoubtedly  charges 
the  plaintiff  with  an  act  which  would  be  injurious  to  the  character  of 
a  private  individual,  for  I  assume  that  the  charge  that  a  private  in- 
dividual had  bribed  the  employe  of  a  business  firm  would  be  libelous 
per  se ;  but  it  cannot  be  said  that  because  a  statement,  if  made  relating 
to  an  individual,  would  affect  his  private  character,  it  would  when  re- 
lating to  a  corporation  necessarily  affect  its  business,  credit,  or  prop- 
erty. It  certainly  cannot  be  assumed  that  any  of  the  plaintiff's  cus- 
tomers would  have  withdrawn  their  relation  with  it  because  it  was 
said  that  it  had  bribed  the  employe  of  a  business  firm.  It  is  not  even 
alleged  that  the  plaintiff  and  the  defendant  are  engaged  in  the  same 
business,  nor  is  any  fact  alleged  which  would  show  that  such  a  state- 
ment would  have  a  tendency  to  cause  the  plaintiff  to  lose  its  customers, 
or  to  interfere  with  its  business.  It  is  a  bald  statement  that  a  cor- 
poration has  been  guilty  of  an  act  which,  if  applied  to  an  individual, 
would  have  been  disgraceful  and  libelous,  but  without  any  attempt 
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of  innuendo  or  special  allegation  to  show  that  such  a  statement  re- 
lating to  a  corporation  can  have  any  effect  on  its  business,  its  credit,  or 
its  property.  It  not  appearing,  therefore,  upon  the  face  of  the  com- 
plaint, that  this  publication  directly  affects  the  credit  or  occasions 
pecuniary  injury  to  the  plaintiff,  I  do  not  think  that  the  action  can 
be  maintained  without  an  allegation  of  special  damage. 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve  an  amended 
complaint  within  20  days  on  payment  of  costs  in  this  court  and  in  the 
court  below. 

McLaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  The  plaintiff  is  a  corporation,  and 
brings  this  action  against  the  defendants  for  the  publication  of  a 
libel,  alleging  in  its  complaint  general  damages  only.  The  defendants 
demurred  on  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and,  from  a  judgment  overruling 
such  demurrer,  they  appeal. 

The  material  part  of  the  libel  contained  in  a  letter  alleged  to  have 
been  written  by  defendants  reads  as  follows : 

''We  regret  to  state  that  Kemble  &  Mills  [the  plaintiff]  have  bribed  one  of 
our  solicitors,  who  is  an  expert  accountant,  and  who  has  been  going  over  our 
books,  and  the  contemptible  cur  has  given  them  a  list  of  all  of  our  clients, 
and  their  solicitors  have  been  going  around  to  our  people  putting  in  the  usual 
knock,  and  then  our  man  follows  up  their  call  by  being  lukewarm  in  backing  us 
up,  or  if  necessary  actually  admits  what  Kemble  &  Mills'  man  has  said. 
♦  *  *  A  man  who  will  allow  himself  to  be  bribed  is,  in  our  opinion,  nothing 
but  a  liar  and  a  thief,  and  will  go  to  any  extent  We  suppose  our  books  will 
be  lied  about." 

The  question  presented  is  whether  or  not  these  words  are  libelous 
per  se,  and  whether  the  complaint  states  a  good  cause  of  action  in 
favor  of  the  plaintiff  corporation  without  alleging  special  damages. 
A  corporation  has  the  right  to  maintain  an  action  for  libel  when  the 
publication  assails  its  management  or  credit  and  inflicts  injury  upon 
its  business  or  property.  Unlike  an  individual,  it  has  no  character 
to  be  affected  by  a  libel,  but  its  right  to  be  protected  against  false  and 
malicious  statements  affecting  its  credit  or  property  is  beyond  ques- 
tion. When  the  language  complained  of  is  of  so  defamatory  a  nature 
as  to  directly  affect  credit  and  occasion  pecuniary  injury,  an  averment 
as  to  special  damages  is  not  necessary.  Reporters'  Association  v.  Sun 
Printing  &  Pub.  Ass'n,  186  N.  Y.  437,  79  N.  E.  710.  Technically 
speaking,  bribery  is  the  giving  of  something  of  value  to  a  public  official 
to  influence  his  official  acts.  The  Legislature,  through  the  Penal  Code, 
has  broadened  its  application,  and  extended  it  to  individuals  acting  as 
jurors  and  witnesses,  and  by  section  384r  has  made  it  a  misdemeanor 
for  any  one  to  give  or  offer  or  promise  to  an  agent,  employe,  or  serv- 
ant any  gift  or  gratuity  with  intent  to  influence  his  action  in  relation 
to  his  principal's  or  employer's  business.  The  popular  understanding 
of  the  word  "bribery"  or  "to  bribe"  is  broader,  and  includes  the  de- 
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bauching  and  corrupting  of  any  individual  by  inducing  him  through 
money  or  its  equivalent  to  do  something  contrary  to  his  duty  either  as 
trustee,  agent,  or  servant,  and,  popularly  speaking,  has  long  included 
the  matters  specified  in  the  section  of  the  Penal  Code  last  referred  to. 
It  is  regarded  by  all  men  as  a  dishonorable  and  corrupt  act,  and  wholly 
•contrary  to  fair  and  honest  dealing.  A  business  man  known  to  be 
guilty  of  bribery  and  debauching  the  servants  and  agents  of  his  rivals, 
business  associates,  and  customers  would  very  probably  be  shunned 
by  the  business  community.  Confidence  in  business  methods  and  in- 
tegrity constitutes  a  very  large  share  of  business  credit. 

If  the  plaintiff  corporation  was  charged  with  a  crime  which  a  cor- 
poration could  unquestionably  commit,  allegations  of  special  damages 
would  be  unnecessary  because  such  a  charge  would  be  libelous  per  se. 
If  a  corporation  can  be  convicted  of  the  crime  of  advertising  to  prac- 
tice medicine  under  a  statute  prohibiting  "any  person"  who  is  not  a 
registered  physician  from  so  doing,  as  was  held  by  the  Court  of  Ap- 
peals in  People  v.  Woodbury  Inst.,  192  N.  Y.  654,  86  N.  E.  697,  it  is 
difficult  to  see  why  a  corporation  may  not  be  guilty  of  violating  sec- 
tion 384r  of  the  Penal  Code  by  giving  to  an  agent  or  servant  of  an- 
other something  of  value  to  influence  his  action  in  relation  to  his  prin- 
cipal's or  master's  business.  The  word  "whoever,"  as  used  in  that 
section,  has  no  different  significance  than  the  term  "any  person,"  and 
the  reasoning  in  the  Woodbury  Case  is  as  applicable  to  the  one  as  the 
other.  No  great  proof  of  intent  to  influence  the  acts  of  the  servant 
toward  his  master  would  be  necessary,  for  the  intent  would  be  inferred 
from  the  fact  of  giving  and  the  circumstances  under  which  the  gift  was 
made.  A  corporation  could  give  under  the  same  circumstances  as  kn 
individual  and  for  the  purpose  of  influencing  the  servant  to  its  own 
business  advantage  the  same  as  an  individual. 

If  it  be  assumed,  however,  that  a  corporation  is  incapable  of  com- 
mitting the  crime  of  bribery,  or  of  committing  the  misdemeanor  speci- 
fied in  section  384r  of  the  Penal  Code  with  reference  to  giving  gratui- 
ties to  servants  and  agents  for  the  purpose  of  influencing  their  con- 
duct toward  their  masters  and  principals,  still  it  would  seem  that  the 
charging  of  a  corporation  with  so  corrupt  and  dishonorable  business 
methods  as  to  bribe  and  debauch  the  -servant  of  another  to  give  it 
secret  information  concerning  the  master's  business,  and  refuse  to 
explain  or  prevaricate  concerning  his  master's  affairs,  must  necessarily 
affect  and  injure  its  credit  and  its  business  standing.  This  court  held 
in  Town  Topics  Pub.  Co.  v.  Collier,  114  App.  Div.  191,  99  N.  Y.  Supp. 
575,  that  an  article  charging  that  a  corporation  was  engaged  in  black- 
mail was  libelous  per  se  and  that  special  damages  therefore  need  not 
be  alleged ;  and  in  Union  Associated  Press  v.  Heath,  49  App.  Div.  247, 
€3  N.  Y.  Supp.  96,  that  it  was  libelous  per  se  to  charge  a  corporation 
with  having  tapped  a  rival's  telegraph  wires  for  the  purpose  of  ob- 
taining news.  These  decisions  are  based  upon  the  fact  that  the 
charge  published  assailed  the  business  methods  of  the  corporation,  and 
thereby  necessarily  affected  its  credit  and  standing. 

The  libel  in  the  present  case  comes  within  the  same  rule,  and  the 
demurrer  was  properly  overruled,  and  the  interlocutory  judgment 
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should  be  affirmed,  with  costs,  with  leave  to  the  defendants  to  withdraw 
their  demurrer  and  serve  an  answer  upon  the  payment  of  costs  in  this 
court  and  in  the  court  below. 


LUCAS    V.    INTERNATIONAL    PAPER    CX). 
(Supreme  Court,  Appellate  Division,  Third  Department.     March  24.  1900.) 

1.  Master  and  Sebvant  (J  276*)  — Injury  to  Servant  — Cause  — Evidence— 

Sufficiency. 

Evidence  held  insufficient  to  show  that  injury  to  a  paper  mill  employ^ 
who  wnsr  drawn  into  machinery  was  caused  by  electrical  conditions  or  an 
air  current 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  959; 
Dec.  Dig.  S  276.*] 

2.  Master  and  Servant  (J  155*)— Dangerous  Machinery— Instructions  to 

•  Employ^— Necessity. 

The  existence  of  suction  created  by  rapidly  moving  machinery  is  a  mat- 
ter of  common  Icnowledge,  concerning  which  one  need  not  instruct  his 
employ^. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  310 ; 
Dec.  Dig.  S  155.*] 

3.  Evidence  (8  597*)— Weight  and  Sufficiency. 

A  verdict  cannot  be  based  on  surmise  or  conjecture. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  S  597.*] 

4.  Master  and  Servant  (§  265*)— Injury  to  Servant— Burden  of  Proof. 

The  burden  is  on  an  employ^  suing  for  negligent  injury  to  show  that 
the  accident  was  caused  solely  in  the  manner  claimed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  897: 
Dec.  Dig.  S  265.*] 

Chester  and  Kellogg,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Sidney  Lucas  against  the  International  Paper  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  refusing  to  vacate 
the  verdict,  defendant  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  113  N.  Y.  Supp.  1137. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Henry  Purcell,  for  appellant. 

N.  F.  Breen  and  Fred  A.  Baldwin,  for  respondent. 

COCHRANE,  J.  This  is  an  action  by  servant  against  master  for 
personal  injuries  to  the  former  due  to  alleged  negligence  of  the  latter. 
The  negligence  found  by  the  jury  consisted 'in  not  warning  or  appris- 
ing plaintiff  of  the  existence  of  certain  electrical  conditions  and  air 
currents,  by  reason  of  which  plaintiff  claims  he  was  drawn  into  rapidly 
moving  machinery  and  injured-  Defendant  was  engaged  in  the  busi- 
ness of  manufacturing  paper.  Part  of  the  machinery  consisted  of  two 
parallel  sets  of  rollers  separated  by  a  distance  of  about  4^^  feet.  Each 
set  of  rollers  was  about  IOV2  feet  long.  One  set  was  known  as  the 
"dryer  rolls"  and  the  other  as  the  "calendar  rolls."    The  wet  paper 

*For  other  casea  see  same  topic  ft  S  mui^ibeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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pulp  was  fed  into  the  dryer  rolls,  the  function  of  which  was  to  dry 
the  pulp  as  it  passed  from  one  roller  to  the  other.  After  emerging 
from  the  dryer  rolls  at  the  end  opposite  to  that  in  which  the  pulp  was 
fed,  the  paper,  thoroughly  dried,  passed  over  to  the  set  of  calendar 
rolls,  down  and  over  which  various  rolls  it  passed,  and  extended  to  a 
reel  beyond.  The  top  of  the  calendar  rolls  is  11^  feet  from  the  floor. 
There  are  in  the  set  8  or  9  separate  rollers,  varying  in  weight  from 
1,800  pounds  to  over  2  tons.  The  office  of  the  calendar  rolls  is  to 
smooth,  and  hardens  the  paper  as  it  passes  between  them.  As  the 
paper  passes  from  the  dryer  to  the  calendar  rolls,  it  sometimes  breaks, 
and  falls  down  between  the  two  sets  of  rollers.  "Waste  pieces  of  paper 
from  other  sources  also  from  time  to  time  accumulate.  This  broken 
or  waste  paper  which  accumulated  between  the  sets  of  rollers  was 
called  "broke."  Plaintiff,  who  was  27  years  old,  was  employed  as  a 
"broke  hustler";  his  duty  being  to  go  into  this  space  lOi/^  feet  long 
and  41/^  feet  wide  between  the  dryer  and  calendar  rolls,  gather  up  the 
broke,  and  remove  it.  He  was  obliged  to  emerge  from  this  space  be- 
tween the  rollers  at  the  same  end  at  which  he  entered.  On  the  occa- 
sion of  the  accident,  the  paper  had  broken  and  had  accumulated  on 
the  floor  in  the  space  between  the  dryer  and  calendar  rolls.  Plaintiff 
describes  the  accident  as  follows : 

'*I  went  In  there  to  take  it  out  and  got  caught.  That  is  all  there  was  to  It — 
caught  in  the  calendars.  The  other  men  were  down  at  the  wet  end.  I  don't 
know  what  doing.  Q.  How  much  paper  did  you  grab  up  when  you  started 
to  go  out?  A.  A  good  llg  armful.  I  went  in  and  got  my  arms  around  it,  and 
started  to  back  out  with  it,  and  it  caught  in  the  calendar  and  yanked  me  In. 
This  was  loose  paper  that  had  fallen  in  there." 

Plaintiff  had  been  doing  the  same  kind  of  work  for  10  or  12  days. 
During  that  time  the  paper  had  frequently  broken  and  been  removed 
by  him.    He  said: 

"It  had  been  breaking  different  times  right  along.  It  was  in  the  nighttime, 
and  it  had  been  breal^ing  that  night.  I  don't  know  how  many  times  I  had 
trucked  away  paper  that  night.    Several  times,  I  presume." 

The  evidence  tends  to  show  that  in  the  operation  of  this  machinery 
electricity  was  generated  of  varying  degrees  of  intensity  according  to 
the  different  witnesses.  It  also  appears  that  there  was  an  apparatus 
whereby  cold  air  was  blown  from  the  basement  against  some  portion 
of  the  calendar  rolls  for  the  purpose  of  cooling  or  hardening  the  paper. 
It  was  so  arranged  that  the  air  current  could  be  adjusted  to  any  par- 
ticular place  of  the  calendar. 

Under  the  charge  of  the  court,  the  jury  has  found  that  the  bundle 
of  paper  caught  up  by  the  plaintiff  was  drawn  into  the  calendar  rolls 
either  by  the  attraction  of  the  electricity  generated  as  aforesaid  or  by 
the  action  of  the  said  air  current,  or  by  both  of  said  forces  combined, 
and  that  plaintiff  thereby  without  fault  on  his  part  was,  in  turn, 
brought  into  contact  with  the  calendar  rolls  and  injured,  and  that  the 
precise  ground  of  defendant's  negligence  was  that  it  had  not  warned 
plaintiff  of  the  existence  of  these  electrical  and  air  forces. 

We  think  the  case  fails  to  show  with  sufficient  clearness  that  the 
accident  was  due  to  either  of  those  forces.  Obviously  the  situation 
was  one  which  required  great  care  and  attention  to  duty  on  the  part 
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of  plaintiff.  Into  this  space  41/^  feet  wide  he  proceeded  with  rapidly 
moving  machinery  on  either  side  of  him  extending  from  the  floor  to 
a  height  considerably  exceeding  his  own  height.  He  would  have  us 
understand  that  it  was  not  practicable  for  him  to  turn  around,  but 
that  he  walked  backward  with  the  broke  in  his  arms.  The  situation 
was  no  different  and  the  danger  was  no  greater  than  had  existed  at 
any  time  while  he  was  there  at  work,  and  he  had  frequently  performed 
the  same  process  in  which  he  was  engaged  when  injured.  Neither  the 
electricity  nor  the  air  current  was  sufficiently  pronounced  to  make  him 
aware  of  its  existence,  although  according  to  his  contention  he  had 
been  workinp^  in  the  presence  of  both  more  than  10  days.  His  testi- 
mony is  entirely  lacking  in  respect  tp  details  which  are  essential  to 
•establish  the  fact  that  the  bundle  of  broke  was  drawn  or  driven  into 
the  rolls  by  the  electricity  or  air  currents  assuming  the  latter  to  have 
existed.  The  evidence  is  entirely  consistent  with  the  theory  that,  by 
some  unfortunate  or  inattentive  act  or  omission  of  himself,  the  broke 
came  in  contact  with  the  machinery.  The  evidence  also  leaves  it  open 
to  the  inference  that  the  broke  might  have  been  drawn  into  the  rolls 
by  the  suction  usually  created  by  rapidly  moving  machinery.  The 
-existence  of  this  latter  force  is  a  matter  of  common  knowledge,  con- 
cerning which  it  was  not  incumbent  on  defendant  to  warn  plaintiff. 

Nor  does  it  satisfactorily  appear  that  the  existence  of  an  air  current 
t>lown  from  the  basement  against  the  calendar  rolls  contributed  to  the 
accident.  The  evidence  clearly  shows  that  this  draft  of  air  was  some- 
times directed  to  one  portion  of  the  calendar  rolls  and  sometimes  to 
another.  There  is  no  evidence  whatever  that  at  the  time  of  the  acci- 
dent it  was  blowing  against  that  portion  of  the  rolls  with  which  plain- 
tiff came  in  contact.  Nevertheless  the  jury  were  permitted  to  find 
that  this  caused  or  contributed  to  the  accident.  Nothing  is  better  set- 
tled than  that  a  verdict  cannot  be  based  on  surmise  or  conjecture. 
The  burden  of  proof  was  on  the  plaintiff  to  establish  affirmatively  that 
the  accident  was  caused  solely  in  the  manner  claimed.  This  burden  he 
has  failed  to  sustain.  This  case  is  materially  different  from  Wyman  v. 
Orr,  47  App.  Div.  136,  62  N.  Y.  Supp.  195,  and  Makin  v.  Pettebone 
Cataract  Paper  Company,  111  App.  Div.  726,  97  N.  Y.  Supp.  894. 
In  the  first  of  those  cases  the  record  discloses  that  the  plaintiff  was 
minutely  and  exhaustively  examined  as  to  his  conduct  and  actions  at 
the  time  of  the  accident  with  a  view  to  excluding  any  other  h3q>othesis 
than  that  the  accident  was  due  solely  to  the  electrical  current.  The 
-question  here  involved  did  not  exist  in  that  case,  and  hence  no  refer- 
ence thereto  was  made  in  the  opinion.  The  same  distinction  exists  in 
the  Makin  Case.  In  both  cases  the  accident  happened  to  boys  15  and 
16  years  old,  respectively,  who  were  injured  in  spaces  narrower  than 
the  one  in  question. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur  except 
CHESTER  and  KELLOGG,  JJ.,  who  dissent. 
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In  n  OBDWAyg  ESTATO. 
(Supreme  Conrt,  Appellate  Dlvtoion,  Thiid  Department    Mardi  10,  1909.) 

1.  BXSOUTOBS  AND  ADMIllIffnATOBS  (|  lll*)*-BEPEireE8  INOTTBIIED  BT  AoiflN- 

UTBATBIZ— LZABILITr  OF  ESTATB. 

Where  a  enit  was  defended  by  an  administratrix  for  her  own  benefit, 
and  the  funds  of  the  estate  would  not  be  affected  by  the  outcome  of  the 
suit,  which  would  only  determine  whether  the  estate  should  go  to  plain- 
tiff in  the  action  or  to  the  administratrix,  or  what  proportion  of  it  should 
go  to  each,  the  expenses  incurred  by  the  administratrix  in  the  suit  were 
not  a  charge  against  the  estate. 

[Bd.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  II  448-462;  Dec.  Dig.  |  111.*] 

2.  BXXCUTOBS  AND  AoiflNISTBATOBS  (|  500*) — COIIHISBIONB— AlXOWANOX. 

An  administratrix,  acting  as  such,  employed  an  attorney  in  the  ad- 
ministration of  the  trust,  which  was  done  without  any  loss  to  the  estate. 
The  securities  were  nominally  in  her  keeping,  and  the  moneys  were  de- 
posited in  her  name.  What  she  did  with  reference  to  a  suit  against  her 
and  in  insisting  that  the  expenses  incurred  therein  were  chargeable  against 
the  estate  were  done  under  the  advice  of  counsel.  She  had  nb  dear 
appreciation  of  the  duties  of  an  administratrix.  Held,  that  she  could  not 
be  deprived  of  the  commissions  allowed  by  law. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators^  Cent 
Dig.  U  2181.  2182;  Dec  Dig.  |  600.*] 

Appeal  from  Surrogate's  Court,  Washington  County. 

In  the  matter  of  the  final  judicial  settlement  of  the  account  of  Mary 
M.  Ordway,  as  administratrix  of  James  M.  Ordway,  deceased,  in 
which  Sarah  Middleworth  appeared.  From  a  decree  settling  the  ac- 
count, Mary  M.  Ordway,  individually  and  as  administratrix,  appeals. 
Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Henry  W.  Williams,  for  appellant 

Erskine  C.  Rogers,  for  respondent 

CHESTER,  J.  We  agree  with  the  learned  surrogate  that  the  coxm- 
sel  fees  and  expenses  incurred  by  the  appellant  in  the  action  of  Mid- 
dleworth V.  Ordway  were  not  proper  charges  against  the  estate  of 
the  decedent  That  action  was  one  brought  by  Ae  respondent  here, 
Mrs.  Middleworth,  against  the  appellant  and  the  heirs  at  law  of  said 
decedent  to  compel  the  specific  performance  of  a  contract  made  be- 
tween the  father  of  Mrs.  Middleworth,  when  she  was  an  infant  15 
months  old,  under  the  terms  of  which  the  latter  agreed  to  adopt  her 
as  his  child  and  give  her  the  same  right  in  his  property  as  though  she 
were  his  own  child.  In  that  case  one  of  the  issues  was  as  to  whether 
or  not  Mrs.  Middleworth,  as  she  claimed,  was  entitled  to  two-thirds  of 
the  personal  and  all  of  the  real  estate  subject  to  dower.  Mrs.  Ordway 
defended  against  that  claim,  and  the  court  held  that,  inasmuch  as  she 
did  not  sign  the  contract  in  question,  she  was  not  bound  by  it,  and 
therefore  she  was  entitled  to  one-half,  instead  of  one-third,  of  the 
personaJ  property;   in  other  words,  that  she  was  entitled  to  the  same 

•For  oUier  cases  a%%  sams  toplo  *  |  wmbbb  In  Dec  A  Am.  Digs.  1M7  U  4at^  4  Rep'r  Indexes 

115N.T.S.--52  ^  , 

Digitized  by  VjOOQIC 


818  115  NEW  YORK  SUPPLBMENT.  (Sup.  Ct 

rights  in  the  property  of  her  husband  as  though  the  contract  had  not 
been  made.  See  Middleworth  v.  Ordway,  117  App.  Div.  913,  102  N. 
Y.  Supp.  1143,  affirmed  191  N.  Y.  404,  84  N.  E.  291.  It  was  shown 
upon  this  accounting  that  the  heirs  at  law  and  next  of  kin  of  the  de- 
cedent had  joitied  in  an  irrevocable  power  of  attorney  to  Mrs.  Ord- 
way's  attorney  in  that  suit  to  sell  and  convey  to  her  all  their  interest 
in  the  real  and  personal  property  owned  by  the  decedent  at  the  time 
of  his  death.  It  thus  clearly  appears  that  the  suit  was  one  defended 
by  Mrs.  Ordway  for  her  own  benefit,  and  not  for  the  benefit  of  the 
estate  of  her  husband.  No  outcome  of  that  suit  would  in  any  wise 
affect  the  amount  of  the  estate,  but  it  would  only  determine  whether 
the  estate  should  go  to  Mrs.  Middleworth  or  to  her,  or  what  propor- 
tion of  it  should  go  to  each.  It  is  clear  therefore  that  the  surrogate 
properly  disallowed  as  charges  against  the  estate  all  the  expenses  in- 
curred by  Mrs.  Ordway  in  &at  litigation. 

We  think,  however,  that  the  surrogate  erred  in  disallowing  Mrs. 
Ordway  her  commissions  as  administratrix.  This  was  done  apparently 
on  the  theory  that  she  was  incapable  of  acting  as  such,  and  that  she  per- 
formed no  duties.  The  trust  was,  however,  conducted  in  her  name. 
While  it  appears  from  her  testimony  that  she  had  no  clear  apprecia- 
tion, at  the  time  she  was  sworn,  of  the  duties  incumbent  upon  her, 
and  said  at  one  place  that  she  did  not  know  that  she  was  appointed 
administratrix,  yet  the  evidence,  as  a  whole,  showed:  That  she  had 
been  duly  appointed  as  administratrix,  and  acted  as  such,  and  employed 
an  attorney,  and  relied  upon  him  to  guide  her  in  administering  the 
trust;  that  she  had  signed  checks  from  time  to  time;  and  that  she 
had  consulted  with  him  all  along,  and  followed  his  advice.  She  was 
a  woman  of  advanced  years,  and,  at  the  time  of  the  hearing,  feeble 
in  body  and  mind,  yet  it  does  not.  appear  that  any  one  attempted  to 
remove  her  from  her  office  because  of  her  incapacity,  and  the  trust 
appears  to  have  been  faithfully  administered,  without  any  loss  of  any 
kind  to  the  estate.  The  securities  were  nominally  in  her  keeping,  and 
the  moneys  were  deposited  in  her  name.  What  she  did  with  refer- 
ence to  the  suit  of  Middleworth  v.  Ordway  and  Others,  and  with  ref- 
erence to  insisting  that  the  expenses  there  incurred  were  properly 
chargeable  against  the  estate,  was  done  under  the  advice  of  counsel. 
Nothing  appears  indicating  that  all  her  acts  in  relation  to  the  estate 
were  not  performed  in  good  faith.  In  the  objections  filed  to  her  ac- 
count, no  question  is  raised  about  her  right  to  the  commissions  allowed 
by  law,  and  that  matter  was  not  made  the  subject  of  testimony  on  the 
hearing.  Her  counsel  insists  that  he  did  not  know  that  the  claim  was 
made  until  the  decision  was  rendered.  If  the  matter  had  been  a 
subject  of  testimony  on  the  hearing,  it  might  have  appeared  that  she 
performed  many  acts  during  the  years  she  served  as  administratrix  in 
fulfillment  of  the  trust,  which  are  not  shown  upon  this  record.  Never- 
theless we  are  of  the  opinion  that  nothing  does  appear  here  which 
should  fairly  deprive  her  of  the  commissions  allowed  by  law. 

We  think  therefore  that  the  decree  should  be  modified  by  allowing 
such  commissions,  and  as  modified  affirmed,  without  costs  to  either 
party.    All  concur. 
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BARBER  ▼.  DAVIDSON. 
(Supreme  Court,  Special  Term,  New  York  County.    March  22,  1009.) 

1.  Pleading  (§  194*) — ^Demurbeb. 

'     A  defense  setting  up  new  matter,  but  which  contains  denials  of  the  al- 
legations of  the  complaint.  Is  not  demurrable  until  the  denials  have  been 
stricken  on  motion,  though  the  matter  pleaded  does  not  by  Itself  consti- 
tute a  defense. 
[Ed.  Note.— For  othe/  cases,  see  Pleading,  Dec.  Dig.  |  194.*] 

2.  Release  (§  28*) — ^Fibic  Oblioations— Release  of  Pabtneb— Effect. 

A  release  of  a  partner  from  a  firm  obligation  releases  the  copartner, 
where  the  firm  was  in  existence  at  the  time  of  the  release,  notwithstand- 
ing Code  Ciy.  Proc.  f  1942,  permitting  separate  compositions  with  joint 
debtors,  which  is  limited  in  case  of  firm  debtors  to  compositions  entered 
into  after  the  dissolution  of  the.  firm. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  |  57;  Dec  Dig. 
|28.»] 

8.  Pabtnebship  (8  822*) — ^Actions  on  Fibm  Obligations— Parties. 

An  action  on  a  firm  obligation,  brought  during  the  existence  of  the  firm, 
must  make  the  partners  parties. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  f  746;  Dec. 
Dig.  I  222.*] 

Action  by  Clarence  L.  Barber  against  Edward  W.  Davidson.  De- 
murrers to  separate  defenses,  on  the  ground  that  they  were  insufficient 
in  law  on  the  face  thereof,  overruled. 

James  A.  Deering,  for  plaii^tiff. 
Michael  J.  Tierney,  for  defendant. 

GIEGERICH,  J.  The  plaintiff,  an  attorney,  brings  this  action 
against  the  defendant,  also  an  attorney,  to  recover  for  services  ren^ 
dered  by  the  plaintiff  as  counsel  in  certain  accounting  proceedings  con- 
ducted by  the  defendant  and  the  defendant's  partner,  one  William  P. 
Burr,  as  attorneys  of  record,  under  the  firm  name  of  Burr  &  David- 
son.   The  complaint  further  alleges  that : 

"On  or  about  December  5,  1901,  It  was  agreed  between  said  Burr  &  Dayid- 
son  that  said  Burr  should  withdraw  from  participation  in  said  accounting, 
and  that  plaintiff  should  act  as  counsel  for  the  said  Davidson  therein.  Short- 
ly thereafter  said  Davidson  gave  to  said  Burr  written  notice  of  an  Intention 
to  dissolve  said  copartnership,  and  the  same  was  dissolved  by  a  written  agree- 
ment executed  by  said  partners  on  or  about  March  8,  1902." 

And  further  that: 

"It  was  stipulated  in  said  contract  of  dissolution  that  all  compensation  there- 
tofore earned  in  said  accountings  should  be  equally  divided  between  said  part- 
ners, which  agreement  was  subsetiuently  performed,  and  that  all  compensation 
for  services  thereafter  rendered  in  said  accountings  should  be  the  sole  prop- 
erty of  defendant  herein  subject  to  payment  of  plaintiff  as  counsel." 

The  services  for  which  compensation  is  sought  to  be  recovered  were 
alleged  to  have  been  rendered  between  December  26,  1901,  and  July 
16, 1903,  upon  the  retainer  by  the  defendant  of  the  plaintiff  as  counsel 
in  such  accountings.     The  complaint  contains  a  further  allegation  in 
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paragraph  13  thereof,  that  prior  to  the  commencement  of  this  action, 
and  subsequent  to  the  dissolution  of  the  firm  of  Burr  &  Davidson,  the 
plaintiff  executed  and  delivered  to  said  Burr  a  release  of  the  plain- 
tiff's claim  against  him  personally  and  from  all  liability  by  reason  of 
his  connection  with  such  copartnership.  The  answer,  m  paragraph  2 
thereof,  denies  the  allegation  of  dissolution  of  the  copartnership,  and 
alleges,  on  the  contrary,  that  the  copartnership,  "though  dissolved  in 
part,  was  continued  as  to  all  compensation  earned  and  obligations  and 
indebtedness  incurred  in  connection  with  said«accountings  prior  to  such 
dissolution."  The  answer  contains  as  a  fourth  separate  defense  the 
following: 

"Defendant  repeats  and  reiterates  the  denials  and  allegattons  contained  in 
paragrapli  2  of  tliis  amended  answer,  and  further  aUeges  that  this  defendant 
Is  released  from  any  liability  or  Indebtedness  to  the  plaintiff  by  Tirtue  of  the 
release  set  forth  in  paragraph  18  of  plaintilfs  complaint*' 

For  a  fifth  separate  defense  the  answer  repeats  the  same  denials 
and  allegations,  and  alleges  that  there  is  a  defect  of  parties  defendant 
in  that  die  said  William  P.  Burr  has  not  been  joined.  The  plaintiff 
has  demurred  to  each  of  the  separate  defenses  above  set  foith,  and 
insists  that  his  right  to  demur  cannot  be  defeated  by  incorporating  in 
defenses  either  general  or  specific  denials,  citing  Cruikshank  v.  Press 
Pub.  Co.,  32  Misc.  Rep.  152,  164,  65  N.  Y.  Supp.  678,  and  Pascek- 
witz  V.  Richards,  37  Misc.  Rep.  250,  254,  75  N.  Y.  Supp.  291,  which 
may  be  true  as  a  general  proposition,  but  does  not  apply  to  the  present 
situation. 

The  plaintiff  is  not  deprived  of  his  right  to  demur  by  the  incorpora- 
tion of  such  denials,  but  before  he  can  exercise  such  right  with  safety 
ne  should  move  to  strike  out  those  denials.  Uggla  v.  Brokaw,  77  App. 
Div.  310,  313,  79  N.  Y.  Supp.  244;  State  of  South  Dakota  v.  Mc- 
Chesney,  87  Hun,  293,  34  N.  Y.  Supp.  362 ;  Stieffcl  v.  Tolhurst,  55 
App.  Div.  532,  67  N.  Y.  Supp.  274;  Fletcher  v.  Jones,  64  Hun,  274, 
19  N.  Y.  Supp.  47 ;  Bumham  v.  Franklin,  44  Misc.  Rep.  299,  89  N.  Y. 
Supp.  917,  affirmed  103  App.  Div.  596,  92  N.  Y.  Supp.  1118;  Code 
Civ.  Proc.  §  545.  So  long  as  denials  of  material  allegations  of  the 
complaint  are  suffered  to  remain  in  a  defense,  a  demurrer  will  not  lie 
thereto,  even  though  the  other  matter  pleaded  does  not  by  itself  con- 
stitute a  defense.  Uggla  v.  Brokaw,  supra,  and  cases  there  cited. 
That  the  denials  here  contained  are  of  allegations  material  to  the  com- 
plaint is  well  established.  If  the  copartnership  were  still  in  existence 
at  the  time  the  release  of  the  copartnership  obligation  was  given  to 
Burr,  the  defendant,  as  the  other  copartner,  was  likewise  released. 
Harbeck  v.  Pupin,  123  N.  Y.  115,  119,  25  N.  E.  311;  Finch  v.  Simon, 
61  App.  Div.  139,  70  N.  Y.  Supp.  361.  Section  1942  of  the  Code  of 
Civil  Procedure,  which  permits  separate  compositions  with  joint  debt- 
ors, is  limited  by  its  terms  in  the  case  of  copartnership  debtors  to  com- 
positions entered  into  after  the  copartnership  has  been  dissolved.  If 
therefore  the  copartnership  has  never  been  dissolved  as  to  the  matters 
involved  in  this  suit,  as  must  be  taken  to  be  established  by  the  denials 
and  allegations  contained  in  the  defenses  challenged,  the  defense  of  a 
release  is  made  out,  and  likewise  the  defense  of  a  defect  of  parties.    I 
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do  not  mean  by  what  I  have  said  above  to  express  the  opinion  that  in 
this  case  a  motion  to  strike  out  the  denials  in  question  should  be  grant- 
ed, if  made.  Whether  the  facts  here  presented  are  so  exceptional  as  to 
warrant  the  view  that  these  specific  denials  should  be  allowed  to  stand 
in  the  separate  defenses,  especially  the  fifth  one,  and  that  the  ques- 
tions of  law  in  the  case  can  thus  be  best  presented  for  adjudication  on 
demurrer,  is  a  point  that  is  not  now  presented  for  determination.  All 
I  hold  is  that  the  denials  are  in  the  defenses,  and,  being  there,  they 
must  be  allowed  their  full  effect  as  denials. 

The  demurrers  are  therefore  overruled,  with  costs,  with  leave  to 
withdraw  the  demurrers. 


RICHARDSON  v.  BEABER  et  aL 
(Supreme  Court,  Special  Term,  Niagara  County.    March  25,  1009.) 

1.  MoBTOAOKB  (f  87*)~AB80LnTB  Dkbd  ab  Mobtoaob— Pabol  Bvidbivob— Ad- 

MI8UBILIT7. 

In  an  action  to  be  declared  the  equitable  owner  of  land,  plaintiff  could 
show  by  parol  that  a  conyeyance  to  defendant  by  a  third  person  was  In- 
tended BB  security  for  money  advanced  by  defendant  on  plaintiff's  behalf. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  f  98;  Dec.  Dig. 
f  87.*] 

2.  MOBX0AOB8  (I  88*)— Deed  ab  Mobtoage— Dbobbb  of  Pboof. 

In  an  action  to  be  declared  the*  equitable  owner  of  land  conveyed  under 
deed  claimed  to  be  a  mortgage,  parol  evidence  to  show  that  the  deed  was 
Intended  to  operate  only  as  a  mortgage  must  be  clear,  nnequlyocal,  and 
convincing  beyond  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  (  109;  Dec.  Dig. 
«38.*] 

8.  Mobtoaoes  (§  88*)— Deed  as  Mobtgaoe— Evidbncb— SuFnciENor. 

Evidence  held  to  show  that  a  deed  from  a  third  person  to  defendant 
was  intended  to  operate  as  a  mortgage  to  secure  plaintiff's  debt 
[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  |  88.*] 

4  MoBTOAOEs  (I  38*)  —  Absolute  Deed  ab  Mobtgaob  —  Vbbbai.  Adiobsiorb— 
Weight. 

On  an  issue  whether  a  deed  was  intended  to  operate  as  a  mortgage,  ver- 
bal admissions  are  entitled  to  little  weight 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  (  111 ;  Dec.  Dig. 
«3&*] 

B.  Estoppel  (f  94*)— Equitablb  Estoppel— Acquiesobivcs. 

The  equitable  owner  of  land  under  a  deed  intended  to  operate  as  a 
mortgage  to  defendant  estopped  herself  to  claim  relief  against  a  pur- 
chaser from  defendant  by  permitting  the  purchaser  to  deal  with  the  de- 
fendant as  owner. 

[Ed.  Note. — ^FOr  other  cases,  see  Estoppel,  Dea  Dig.  (  9i.*] 

e.  MOBTOAGEB  (|  226*)— DEED  AB  MOBTGAGE— SaLB  BT  MOBTGAGEE— RiGHTB  OP 
MOBTQAGOB. 

The  grantee  of  a  deed  intended  to  operate  as  a  mortgage  having  sold 
the  land,  the  mortgagor  is  entitled  to  an  accounting  and  to  Judgment  for 
the  amount  of  the  purchase  price  obtained  by  mortgagee  and  interest,  less 
the  amount  of  the  mortgage  debt,  with  interest  and  taxes. 

[Ed.  Notew— For  other  casee,  see  Mortgages,  Dec.  Dig.  f  226.*] 
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Action  by  Catherine  Richardson  against  William  £.  Beaber  and  an-> 
other.  Judgment  for  defendant  Lackawanna  Steel  Company,  and 
for  plaintiff  against  defendant  Beaber. 

•   D.  Elwood  Jeffery  and  S.  Wallace  Dempsey,  for  plaintiff. 

Abner  T.  Hopkins  and  David  Tice,  for  defendant  Beaber. 

L.  L.  Babcock  and  Evan  HoUister,  for  defendant  Lackawanna  Steel 
Co. 

POUND,  J.  The  evidence  is  undisputed :  That  the  plaintiff  was, 
prior  to  May,  1905,  the  owner  of  the  premises  in  suit,  being  a  farm 
of  49  acres  in  the  town  of  Lewiston,  Niagara  county,  N.  Y.,  of  the 
then  value  of  about  $2,500,  subject  to  a  mortgage  of  $1,500;  that 
said  premises  were,  on  the  9th  day  of  May,  1905,  sold  on  a  fore- 
closure sale  to  Henry  F.  Tarbox,  a  brother  of  the  mortgagee,  for 
$1,400;  that  Tarbox  and  his  wife,  on  the  day  following,  conveyed  the 
same  to  Samuel  G.  Stover,  a  neighbor  of  the  parties,  for  $1,900 ;  that 
Stover  had  been  present  at  the  foreclosure  sale  and  had  taken  an 
active  interest  therein ;  that  plaintiff's  husband,  Rollin  B.  Richardson, 
was  then  indebted  to  Stover  in  the  sum  of  $200;  that  Stover  was 
desirous,  or  at  least  willing,  to  co-operate  in  saving  the  place  for 
plaintiff  so  long  as  he  came  out  whole ;  that  plaintiff  thereupon  open- 
ed negotiations  with  Stover  and  Beaber  for  the  purpose  of  saving  the 
place,  she  being  unable  to  take  title  herself;  that  Stover  agreed  to 
convey  the  farm  to  defendant  Beaber  for  $1,900,  if  Richardson  would 
in  addition,  pay  his  debt  of  $200 ;  that  Richardson  raised  and  paid  the 
$200;  that  at  plaintiff's  request  defendant  Beaber  paid  and  secured 
$1,900  to  Stover,  and  on  May  13,  1905,  Stover  gave  Beaber  a  deed 
of  the  premises ;  that  Richardson  and  his  wife  remained  in  practically 
uninterrupted  possession  of  said  premises  after  as  before  the  fore- 
closure sale;  that  the  Richardsons  paid,  or  agreed  to  pay,  Beaber, 
annually  an  amount  equal  to  interest  on  $1,900  at  5  per  cent,  and 
paid,  or  agreed  to  pay,  the  taxes  on  the  premises;  that  Beaber  made 
no  repairs  on  the  premises  and  exercised  no  acts  of  ownership  over 
same,  except  to  collect  his  payments ;  that  in  the  fall  of  1907  defend- 
ant steel  company  bought  extensively  in  the  neighborhood  for  quarry 
purposes ;  that  Beaber  gave  an  option  on  the  farm  in  October,  1907 ; 
that  said  option  was  secured  by  one  Boardman ;  that  the  option  ran  to 
one  Conkling,  but  was  assigned  to  the  steel  company  along  with  other 
options  on  farms  in  the  vicinity ;  that  early  in  the  year  1908  defendant 
Beaber  conveyed  the  premises  to  the  steel  company  for  $5,000,  giving 
a  warranty  deed  thereof ;  that  he  refused  to  pay  over  to  plaintiff  any 
part  of  the  proceeds ;  and  that  plaintiff  knew  of  the  negotiations  be- 
tween Beaber  and  the  steel  company,  and  was  satisfied  with  the  terms 
of  sale. 

Defendants  take  the  position  that  this  action  was  begun  as  a  suit 
to  compel  the  specific  performance  of  an  alleged  parol  contract  for  the 
purchase  of  the  lands  in  suit  between  the  owner,  defendant  William 
E.  Beaber,  and  the  plaintiff,  Catherine  Richardson,  and  that  as  plain- 
tiff's proofs  fail  to  disclose  mutuality  of  that  remedy  in  both  parties 
to  the  contract,  or  any  personal  obligation  on  the  part  of  the  plaintiff 
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to  pay  the  purchase  price,  and  leave  the  agreement  itself  vague  and 
indefinite  in  essential  respects,  the  remedy  of  a  specific  performance 
would  be  unsuitable  and  inappropriate.  Wadick  v.  Mace,  191  N.  Y. 
1,  83  N.  E.  571.  Plaintiff  disclaimed  this  theory  of  her  case  at  the 
beginning  of  the  trial,  and  now  asks  judgment  declaring  her  to  be  the 
equitable  owner  of  the  lands,  on  the  theory  that  Beaber  took  title  to 
the  farm  as  security  for  the  advancement  of  $1,900  made  by  him  at 
plaintiff's  request,  and  that  plaintiff  had  the  right,  at  any  time  before 
her  equity  of  redemption  was  cut  off,  to  pay  the  amount  advanced, 
with  interest  and  taxes,  and  thereupon  to  receive  a  conveyance  of  the 
legal  title.  In  that  event  it  would  matter  little  whether  plaintiflF  as- 
sumed any  personal  obligation  to  repay  the  $1,900,  or  whether  her 
right  was  one  of  repurchase,  redemption,  or  reconveyance,  and  the 
only  question  would  be  whether  the  conveyance  was  intended  as 
security  for  the  sum  advanced.  Conover  v.  Palmer,  128  App.  Div. 
817,  821,  108  N.  Y.  Supp.  480.  And  if  such  were  the  relations  of  the 
parties,  they  might  be  established  by  parol.  Mooney  v.  Byrne,  163 
N.  Y.  86,  67  N.  E.  163 ;  Falkner  v.  Cody,  46  Misc.  Rep.  64,  91  N. 
Y.  Supp.  633;  Conover  v.  Palmer,  supra,  and  again,  60  Misc.  Rep. 
241,  111  N.  Y.  Supp.  1074;  Umfreville  v.  Keeler,  1  Thomp.  &  C. 
486 ;  McPadden  v.  Allen,  134  N.  Y.  489,  32  N.  E.  21,  19  L.  R.  A.  446. 

All  the  matters  have  been  litigated.  No  one  has  been  surprised  or 
misled.  The  gist  of  plaintiff's  action  as  pleaded  and  proved  is  that 
she  be  declared  in  equity  the  owner  in  fee  of  the  premises  in  suit, 
subject  to  the  lien  of  defendant  Beaber.  The  rule  in  cases  of  this 
kind  is  well  settled.  If  the  conveyance  is  by  deed,  parol  evidence  to 
show  that  it  was  intended  as  security  for  a  debt  and  to  operate  only 
as  a  mortgage  must  be  clear,  unequivocal,  and  convincing  beyond  a 
reasonable  doubt,  or  the  presumption  that  the  instnmient  is  what  it 
purports  to  be  must  prevail.  Bascombe  v.  Marshall,  129  App.  Div. 
516,  113  N.  Y.  Supp.  991. 

Defendants  claim,  and  their  evidence  tends  to  show,  that  Beaber 
took  title  in  fee,  and  merely  leased  the  premises  to  the  Richardsons. 
Plaintiff's  evidence  is  equally  positive  that  the  deed  was  taken  to  se- 
cure the  $1,900  merely.  A  critical  examination  of  the  undisputed 
facts  satisfies  me  that,  tested  by  the  severe  rule  above  stated,  plaintiff 
has  overcome  the  presumption  that  the  deed  is  what  it  purports  to  be. 
Defendant  Beaber  is  a  half-brother  of  plaintiff.  Their  relations  were 
friendly  at  the  time  he  took  title  to  the  premises,  and  continued  so 
until  the  sale  to  the  steel  company  was  consummated.  He  desired  to 
save  the  place  for  "Kit"  (the  plaintiflQ,  and  had  no  other  motive  in 
taking  title  to  it.  Yet  the  Richardsons  had  to  raise  $200  to  put  into 
the  place  in  addition  to  the  $1,900,  which  seems  inconsistent  with  the 
idea  that  they  were  to  remain  as  tenants  merely.  They  paid  interest 
and  taxes,  in  form  at  least,  and  the  conclusion  is  irresistible  that  the 
understanding  of  the  parties  was  that  Beaber  should,  in  effect,  take 
up  the  Stover  title  and  carry  it  for  the  plaintiff  as  security  for  the 
money  he  put  into  it. 

Verbal  admissions  one  way  or  the  other  must  be  given  little  weight. 
Tousey  v.  Hastings,  86  N.  E.  831.    As  the  maxim  is,  "Once  a  mort- 
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gage,  always  a  mortgage/'  plaintiff's  equity  of  redemption  had  not 
been  cut  off  at  the  time  of  the  conveyance  to  the  steel  company,  and 
she  then  held  the  equitable  title  to  the  farm.  Mooney  v.  Byrne,  163 
N.  Y.  86,  67  N.  E.  163.  But  "he  who  seeks  equity  must  do  equity." 
Raintiff  had  clothed  Beaber  with  the  indicia  of  her  title,  and,  if  she 
permitted  the  steel  company  to  deal  with  him  as  owner,  it  must  be 
to  her  detriment  and  not  to  theirs.  16  Cyc  762 ;  Bank  of  Mononga- 
hela  Valley  v.  Weston,  172  N.  Y.  259,  266,  267,  64  N.  E.  946.  While 
there  is  evidence  to  the  effect  that  she  told  Boardman,  who  negotiated 
the  option,  that  Beaber  "could  not  give  title,"  I  am  convinced  that 
she  acquiesced  in  the  sale  and  transfer  of  the  farm  by  him  and  the 
payment  of  the  purchase  price  to  him,  trusting  to  him  to  "whack  up," 
as  her  husband  puts  it,  when  he  received  the  money.  It  was  as  if  he 
held  her  power  of  attorney.  The  steel  company  was  not  bound  to 
follow  the  proceeds  of  the  sale  into  the  hands  of  the  principal,  and  I 
find  that  the  steel  company  obtained  good  title  to  the  premises,  free 
from  plaintiff's  equitable  interest  therein,  and  that  the  complaint 
should  be  dismissed  as  against  it.  "Equity  delights  to  do  justice,  and 
not  by  halves."    16  Cyc.  134. 

Raintiff  is  entitled  to  an  accounting  and  to  judgment  against  de- 
fendant Beaber  for  the  amount  of  the  purchase  price  and  interest, 
less  the  amount  of  his  claim  for  the  $1,900  advanced,  with  interest 
and  taxes.  Valentine  v.  Richardt,  126  N.  Y.  272,  27  N.  E.  256. 
Let  the  amount  be  computed  by  a  referee. 

Decision  accordingly. 


(62  Misc.  Rep.  499.) 

MAGNUS  ▼.  PttATT. 

(Supreme  Ck>nrt,  App^ate  Term.    March  22,  1909.) 

1.  Cabbiebs  (9  47*) — ^Dbiveb  of  Expbbss  Waoon— AuTHOBirr  nr  CoixEcnnG 

Parcels. 

The  driver  of  an  express  wagon  is  the  general  agent  of  the  company 
to  collect  goods  for  transportation,  and  has  all  necessary  implied  powers 
within  the  scope  of  his  autliority  for  that  purpose,  so  that  the  company 
is  bound  by  his  statement  that  a  parcel  which  the  consignor's  agent  offered 
to  re-mark  was  all  right  and  would  reach  its  destination  without  re- 
addressing it 

[Ed.  Note. — ^For  other  cases,  see  ClSarriers,  Cent  Dig.  f  107;  Dec  Dig. 
f  47.*3 

2.  Pbincifal  and  Agent  (8  98*)~Obnebal  Axtthobitt— Pabtiouiab  Business. 

Though  an  agent's  authority  is  limited  to  a  particular  business,  it  may 
be  as  general  as  though  its  range  were  unlimited. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  S  247 ; 
Dec.  Dig.  §  93.*] 

a  Cabbiebs  (§  190*)— Cabbiaox  ov  Goods— Duties  in  QenebaI/— Limitation 
OF  Sebvices. 

While  carriers  may  limit  their  services  to  the  carriage  of  particular 
kinds  of  goods,  and  prescribe  regulations  to  protect  themselyes  against 
imposition  and  fraud,  they  cannot  discriminate  between  persona  or  vary 
their  charges  because  of  their  condition  or  character,  and  must  accept 
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all  goods  offered  within  the  course  of  their  business,  or  respond  in  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |  901 ;  Dec.  Pig. 
(  199.*] 

4.  Gabbiebs  (S  47*) — ^Addbkssino  Pabcels  fob  Tbanspobtation. 

There  is  no  legal  rule  that  carriers  will  take  only  parcels  legibly  ad- 
dressed, or  that  parcels  without  address  at  all  may  not  be  given  to,  and 
taken  by,  the  carrier's  driver.  « 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  107;  Dec.  Dig. 
I  47.*1 

6.  Cabbiebs  ((  134*) — Cabbiaqs  of  Goods— Pbuia  Facie  Pboof  of  Negli- 

gence. 

A  carrier  having  undertaken  to  carry  and  deliver  a  parcel,  proof  of  its 
failure  to  do  so  is  prima  facie  evidence  of  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  588;  Dec.  Dig. 
S  134.*] 

8.  Cabbiebs  (|  159*)— Cabbiaob  of  Goods— Agbeement  LiiiiTiNQ  Ijiabilitt— 
Tims  fob  Pbesentiivo  Claim. 

An  express  company's  driver  accepted  a  package  from  the  consignor's 
agent,  assuring  him  that  the  address  which  he  had  corrected  with  a  pen- 
cil was  all  right  and  that  the  parcel  would  reach  its  destination.  The 
package  went  to  the  wrong  place,  and  the  consignor  was  not  notified 
until  five  months  thereafter,  and  in  none  of  its  correspondence  in  relation 
to  the  matter  did  it  claim  that  the  consignor  could  only  make  a  claim 
within  00  days  from  the  date  of  shipment*  as  provided  in  the  contract 
Heldt  in  an  action  for  its  negligence,  that  the  carrier  was  precluded  by  its 
negligence  and  delay  from  asserting  the  limitation  as  to  the  time  of 
presenting  the  claim. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  714;   Dec.  Dig.   * 
S  159.*1 

7.  Cabbiebs  (8  158*) — Limitation  as  to  Liabilitt— Value  of  Expbess  Pack- 

age. 

An  agreement  that  a  carrier  of  an  express  package,  the  value  of  which 
is  not  stated,  shall  not  be  liable  in  any  sum  above  $50,  is  good,  whether 
the  carrier  is  careless  or  not 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  (  665;  Dec.  Dig. 
(  158.*! 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 

Action  by  Julius  Magnus  against  Thomas  C.  Piatt,  as  president  of 

the  United  States  Express  Company,  for  failure  to  promptly  deliver  a 

package.    From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  DAY- 

TON,  JJ. 

O'Brien,  Boardman,  Piatt  &  Littleton,  for  appellant 
Mervyn  Wolff,  for  respondent. 

MacLEAN,  J.  On  August  19,  1907,  a  clerk  of  the  plaintiff,  on  the 
street  in  front  of  his  place  of  business,  716  Broadway,  New  York, 
handed  to  the  driver  of  the  defendant  a  parcel  addressed:  "A.  J. 
Banks,  392  Main  St.,  Paterson,  N.  J.,"  with  a  proposed  voucher  for  the 
same  on  one  of  die  defendant's  blanks,  on  which  was  the  address: 
"E.  J.  Banks,  East  Orange,  N.  J."  The  driver  signed  the  voucher, 
then  asked  which  was  correct,  E^t  Orange  or  Paterson.  On  being 
told  East  Orange,  he  handed  his  indelible  pencil  to  the  clerk  with: 
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"Here,  correct  it.  Scratch  out  Taterson'  and  mark  TSast  Orange' 
alongside."  The  clerk  with  the  driver's  pencil  erased  "Paterson,"  and 
put  on  "East  Orange."  Then  he  insisted  on  taking  the  package  uj^ 
stairs  again  to  re- wrap  and  re-mark  it,  offering  back  the  signed  voucher, 
but  the  driver  having  possession  of  the  parcel  kept  it,  saying,  "It  is  all 
right ;  it  will  reach  its  destination."  Of  his  merchandise  the  merchant 
heard  nothing  until  there  came  a  postal  card  dated  January  18,  1908, 
from  the  defendant's  agent  at  Paterson,  who  filled  out  a  printed  form 
to  read:  "We  have  received  and  hold  at  owner's  risk  pkg  to  A.  J. 
Banks,  unknown  give  dispo."  On  plaintiff's  immediate  request  the 
package  was  oflFered  to  the  consignee,  who  refused  to  take  the  goods, 
heavyweight  woolens,  which  by  the  advanced  season  had  depreciated 
to  $82.50,  one-half  their  value  at  time  of  shipment.  On  request, 
the  plaintiff  wrote  full  details  of  the  shipment.  There  followed  much 
correspondence,  the  defendant  writing  professions  of  its  diligent  in- 
quiries and  efforts  to  learn  how  its  failure  happened,  down  at  least  to 
April  3,  1908.  In  none  of  its  letters  did  the  defendant  assert,  as 
presently,  that  the  shipper's  negligence  caused  the  trouble,  that  he 
could  make  a  claim  only  within  60  days  from  the  date  of  shipment,  and 
then  for  not  more  than  $50.  At  last  the  shipper  brought  this  action, 
and  in  it  the  learned  trial  justice  awarded  him  $82.50  by  "the  true  rule 
of  damages."    Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y.  259. 

The  defendant  contends — in  a  way,  it  is  its  most  important  conten- 
tion— that  it  was  error  to  allow  testimony  of  what  its  driver  said  to 
the  clerk,  whom  it  calls  the  plaintiff's  agent,  because  that  was  "en- 
tirely beyond  the  scope  of  the  driver's  limited  liability."  Not  so  is  the 
law.  The  driver  was  the  general  agent  of  the  defendant  for  the  pur- 
pose of  collecting  goods  for  transportation,  and  he  possessed  all  the 
necessary  implied  powers  within  the  scope  of  his  authority  for  that 
purpose.  There  he  stood  in  the  place  of  his  principal,  in  respect  of  the 
particular  business,  to  conduct  it  as  a  prudent  and  discreet  man  would 
manage  his  own  affairs ;  and,  though  limited  to  a  particular  business, 
his  authority  might  be  as  general  as  if  the  range  of  it  were  unlimited. 
Nelson,  J.,  in  Anderson  v.  Coonley,  21  Wend.  279. 

This  principle  is  not  one-sided.  Common  carriers  applying  it  on 
their  side  continuously  treat  persons  intrusted  with  the  delivery  of  and 
delivering  goods  as  having  authority  to  stipulate  for  and  accept  terms 
of  affreightment,  and,  as  rule  the  courts,  to  bind  the  owners  of  the 
property.  Nelson  v.  Hudson  R.  R.  Co.,  48  N.  Y.  498 ;  Shelton  v.  Mer- 
chants' Despatch  Trans.  Co.,  59  N.  Y.  258;  Jennings  v.  G.  T.  Ry. 
Co.,  127  N.  Y.  438,  28  N.  E.  394. 

Within  limitations,  exercising  in  a  sense  a  public  employment,  ex- 
ploiting monopolies  by  parceling  out  territory  among  themselves,  car- 
riers have  duties  toward  the  public.  They  may  limit  their  services  to 
the  carriage  of  particular  kinds  of  goods,  and  may  prescribe  regula- 
tions to  protect  themselves  against  imposition  and  fraud,  but  they  can 
make  no  discrimination  between  persons  or  vary  their  chafges  from 
their  condition  or  character.  They  are  bound  to  accept  all  goods  of- 
fered within  the  course  of  their  employment,  or  respond  in  damages 
for  breach  of  duty. 
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The  driver  was  not  an  automaton.  If  he  arbitrarily  refused  what 
was  offered,  or  if  he  took  the  obviously  objectionable,  badly  packed, 
dangerous,  misleadingly  addressed,  or  the  like,  he  would  not  have  been 
fit  for  his  place  on  the  wagon,  nor  would  he  have  stayed  there  had 
he  not  had  and  exercised  discretion.  Giving  advice,  asked  and  un- 
asked, about  the  completeness,  the  legibility  or  illegibility,  of  addresses 
by  the  agents  of  common  carriers  of  goods  and  of  transmitters  of 
telegrams,  is  so  usual  that  one  who  withholds  it  is  called  a  curmud- 
geon, and,  on  complaint,  apologized  for  by  his  employer.  If,  in 
the  driver's  experienced  observation  the  address  was  plain  enough,  it 
was  presumably  so  for  other  employes.  The  narrated  colloquy  with 
the  driver  and  his  unwillingness  to  wait  for  re-marking  the  package 
with  an  address  when  he  thought  the  one  already  on  good  enough  are 
so  natural  as  to  have  awakened  the  expectation  of  his  appearance  as  a 
witness,  or  explanation  of  his  absence  if  the  narration  could  be  con- 
tradicted. No  one  has  been  at  pains  to  have  the  wrapper  with  its  ad- 
dress included  in  the  return,  although  it  was  introduced  in  evidence 
upon  the  trial,  where  it  was  within  the  view  and  inspection  of  the 
trial  justice,  whose  finding  of  negligence  includes  a  determination  like 
that  of  the  driver — ^that  the  address  was  intelligible  enough. 

There  is  no  legal  rule  that  carriers  will  take  only  parcels  legibly  ad- 
dressed, or  that  parcels  without  address  at  all  may  not  be  given  to  and 
taken  by  the  carrier's  driver.  The  pioneers  of  parcel  transportation 
between  the  Hudson  and  the  Pacific,  and  who  became  chiefs  in  their 
line,  could  hardly  read,  scarcely  wrote  at  all.  Even  now,  at  least  within 
a  few  years,  systematic  stowage  in  the  vehicle  is  or  was  the  mnemonic 
aid  for  distribution  of  the  parcels  carried,  because  the  capable  driver, 
intelligent  in  other  things  than  letters,  could  not  even  make  out  the 
tags  on  the  star  route  pouches  of  the  United  States  mail.  But  what- 
ever the  address,  and  whether  addressed  at  all,  the  defendant  by  its 
agent's  act  and  by  his  given  writing — call  it  receipt,  voucher,  or  what 
not — ^undertook  to  carry  and  deliver  the  parcel  to  A.  J.  Banks  in  East 
Orange,  N.  J.,  and  its  proof  of  failure  so  to  carry  and  deliver  it  was 
proof  prima  facie  of  its  negligence. 

Assuming  that  the  plaintiff  should  be  held  to  have  known  the  con- 
tents of  the  paper  made  out  by  his  clerk  upon  blanks  kept  in  his  office 
for  regular  use  (Gibson  v.  Am.  M.  U.  Ex.  Co.,  1  Hun,  387),  and  that 
the  proffer  of  the  paper  with  the  parcel  to  the  driver  and  his  acceptance 
of  die  latter  and  signing  of  the  former  constituted  prima  facie  an 
agreement  between  the  parties,  the  first  separate  defense  of  the  car- 
rier, viz.,  that  no  liability  should  arise  to  it  unless  a  claim  were  pre- 
sented in  writing  within  60  days  of  the  shipment,  depends  upon  its 
reasonability  under  the  circumstances.  Common  carrier  decisions  are 
frequent  to  a  byword,  and  irreconcilable  ever.  Seemingly  they  are  so 
largely  because  modifications  of  old-time  obligations  to  meet  modern 
exigencies,  made,  not  by  legislators,  but  by  courts,  arise  through  predi- 
cating reasonable  and  unreasonable  of  the  terms  and  conditions  writ- 
ten by  the  common  carrier  into  his  voucher  to  the  shipper.  Irrecon- 
cilable are  the  decisions,  because  differentiating  reasonable  and  arbi- 
trary, always  referable  to  surroundings,  depends  in  judicial  legislation 
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upon  circumstances,  moods,  and  modes — fashion  of  the  times  and  of 
the  bench.  It  has  been  said  upon  our  highest  authority  that,  when  a 
clear  and  express  stipulation  relieving  him  from  the  full  measure  of 
that  responsibility  which  ordinarily  attends  his  occupaticm  has  been  ob- 
tained by  the  carrier  from  his  employer,  the  court  must  be  able  to  see 
that  it  is  not  unreasonable. 

Under  the  agreement,  bilateral  as  it  was,  the  defendant  was  bound 
to  ordinary  prudence,  care,  and  diligence.  If  one  of  its  servants  de- 
ciphered the  scratched-out  address  and  took  the  parcel  to  Paterson,  the 
same  or  another  servant  speedily  learned  the  consignee  was  not  there 
findable,  and  so  to  rectify,  as  far  as  might  be,  the  mistake,  should  forth- 
with have  taken  the  parcel  to  the  address  pronounced  legiUe  by  the 
driver  and  so  found  by  the  court.  If  doubt  arose  thereafter,  prompt 
notice  should  have  been  given  to  the  sender,  whose  address  was  on  the 
wrapper,  for  the  benefit  of  his  business  and  for  the  advertisement  of 
each  honest  person  into  whose  hands  the  parcel  came,  consignee,  bailee, 
finder,  and  what  not,  even  the  carrier.  The  propriety  of  resorting  to 
this  advertisement  and  notification  the  carrier  recognized  by  sending 
the  belated  postal  card  of  January  18th.  Indeed,  the  propriety  of 
such  a  notification  has  been  recognized  in  this  state  since  1837  (section 
1,  c.  300,  p.  311,  Laws  1837),  when  it  was  made  the  duty  of  the 
common  carriers,  then  well-known,  proprietors  of  lines  of  stages,  canal 
boat  lines,  steamboats,  and  incorporated  railroad  companies,  to  im- 
mediately notify  the  owner  of  unclaimed  trunks,  boxes,  or  baggage 
by  mail,  and  provided  a  penalty  of  $5,  recoverable  in  an  informer's 
action,  for  every  article  so  neglected.  The  express  companies,  then 
unknown,  were  not  brought  in  upon  the  amendment  of  this  statute  for 
the  protection  of  the  public.  They  have  obtained  protection  by  the  act 
of  1855  (Laws  1855,  p.  958,  c.  523),  allowing  for  die  sale  of  perishable 
and  unclaimed  goods. 

Cases  abound  wherein  ordinances  of  limitation,  lesser  and  longer 
in  length,  have  been  upheld,  but  none  is  cited  to  the  court,  neither  is 
any  disclosed  by  search,  ruling  it  reasonable  that  a  carrier  may  by  its 
own  ordinance  secure  exemption  for  its  own  blunders  by  suppressing 
the  information  of  its  blunders  resting  in  its  alone  knowledge.  That 
would  let  it  set  an  unwholesome  premium  upon  its  untoward  reticence, 
would  offer  temptation  for  the  hiding  of  facts  to  all  ranks  in  an  oc- 
cupation wherein  is  demanded  a  peculiarly  high  standard  of  duty,  be- 
cause, among  other  things,  carriers  (if  not  altogether  and  alway 
among  themselves)  exploit  monopolies  as  to  the  public.  The  gross 
negligence  of  the  carrier  in  handling  this  parcel  was  found  upon  am- 
ple proof.  Its  great  delay  in  notifying  its  customer  was  commer- 
cially culpable,  or  of  such  negligence  sis  to  apply  culpability  and  set 
aside  the  ordinance  of  limitation  which  it  would  exact  from  its  particu- 
lar customer  as  well  as  from  the  whole  public. 

Of  the  second  separate  defense,  that,  inasmuch  as  the  value  was  not 
stated,  it  was  validly  agreed  between  the  parties  that  the  defendant 
should  not  be  liable  in  any  sum  above  $50,  it  is  otherwise.  Such  a 
limitation  is  presently  good.  It  is  so  held  in  the  latest  pronouncement 
thereabout  by  the  Court  of  Appeals  (Tewes  v.  N.  G.  Uoyd,  186  N. 
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Y.  151,  78  N.  E.  864,  8  L.  R.  A.  (N.  S.]  199),  wherein  are  exhibited 
on  one  page  of  the  learned  prevaihng  opinion  a  quotation  from  a  pre- 
vailing opinion  (Westcott  v.  Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300) 
written  January,  1875,  by  a  schoolmaster  in  the  law,  temporarily  a 
judge,  "clearly  stating  the  rule  which  has  ever  since  been  consistently 
followed,"  and,  on  the  opposite  page,  from  an  opinion  handed  down 
four  months  later  and  reported  in  the  succeeding  volume  (Magnin  v. 
Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  442),  a  quotation  which  "makes 
it  clear  that  the  Westcott  (the  schoolmaster's)  Case  was  distinctly 
overruled."  Both  cases  have  been  cited  on  both  sides  the  bar  fittingly 
and  frequently  during  the  past  four  and  thirty  years.  Harmony  of 
these  profound  productions  of  the  law  of  the  land  is  perplexing  to  the 
perspicacious.  Early  in  the  current  decade  this  vicissitudinous  ques- 
tion came  up  again  and  was  settled  once  more.  The  Appellate  Division 
in  an  adjoining  department  took  the  "distinctly  overruled"  case  for  the 
right  ruling,  decided  accordingly,  and  saw  it  approved  on  their  own 
opinion  in  the  Court  of  Appeals.  Bermel  v.  N.  Y.,  N.  H.  &  H.  R.  R., 
172  N.  Y.  639,  65  N.  E.  1113.  That  case  is  in  point  for  the  respondent, 
and  he  cites  it,  confident  of  keeping  his  judgment.  His  confidence  is 
misplaced.  Overlooking  the  evolution  of  judicial  legislation,  he  has 
overlooked  the  newer  case  (Tewes  v.  N.  G.  Lloyd,  186  N.  Y.  151,  78 
N.  E.  864,  8  L.  R.  A.  [N.  S.]  199)  brushing  away  the  foundation  of 
Bermers  judgment.  Mayhap  this  is  not  surprising,  for  so  smart  has 
been  the  progress  of  that  evolution  in  our  court  of  final  instance  that 
two  of  the  members,  one  of  them  the  Chief  Justice  of  that  venerable 
college,  took  the  Bermel  Case  for  law  and  on  its  strength  dissented. 
As  remarked  above,  the  limitation  of  claim  and  recovery  against  the 
carrier  to  $50  is  presently  good,  whether  the  carrier  be  careless  or  not, 
and  the  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event,  unless  the  plaintiflF  stipulate  to  reduce  his  re- 
covery to  the  sum  of  $50,  with  interest  from  the  date  of  his  loss,  and 
costs,  in  which  event  the  judgment  herein  as  reduced  should  be  af- 
firmed, without  costs  of  this  appeal  to  either  party. 

GILDERSLEEVE,  P.  J.,  and  DAYTON,  J.,  concur  in  the  result 


McCarthy  ▼.  mcGabe. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  10,   1900.) 
1.  Mastib  aud  Sebvakt  (S  801*)^Injubt  to  Toibd  Pebsonb— Liabilitt  of 

MA8TKB. 

To  estabUsh  the  liability  of  one  person  for  an  injury  caused  by  the  tort 
of  another,  it  must  be  shown  that  the  relation  of  master  and  servant 
existed  between  the  wrongdoer  and  the  person  sought  to  be  charged  for 
the  wrong  at  the  time,  and  as  to  the  transaction  out  of  which  the  injury 
arose. 

[£kL  Noteb— For  other  cases,  see  Master  and  Servant  Gent  Dig.  |f  1210- 
1216;  Dea  Dig.  8  801.*] 


•Fw  oUmt  omm  •••  same  tople  *  |  numbxb  In  Dm.  *  Am.  Dlgi.  1907  to  4aU,  *  R«p'r  IndexM 
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2.  Master  and  Sebvakt  (§  301*)— Ikjubt  to  Thibd  Persons— Liabii^itt  ov 

Master— ExiSTENOs  of  Relation. 

Defendant  loaned  his  team  and  servants  to  a  constable  for  a  day,  and 
told  the  servants  that  the  constable  would  tell  them  what  to  do.  The 
constable  levied  on  the  goods  of  plaintiff,  and  all  the  acts  of  the  servants 
were  done  while  assisting  the  constable  in  taking  possession  of  the  prop- 
erty under  the  levy,  and  they  acted  under  the  constable's  direction  aiid 
for  his  benefit  Held,  that  the  servants,  w|ille  assisting  the  constable, 
were  not  the  servants  of  defendant,  and  he  was  not  liable  for  their  acts 
in  assisting  the  coLstable  in  levying  on  exempt  property. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS  1210- 
1216;    Dec  Dig.  f  301.»] 

3.  Sheriffs  and  Constables  (§  08*) — Acts  or  Ofhobb  Under  Bbgulab  Pbo- 

CE8&— Liability. 

Process  regular  on  Its  face,  issued  by  a  court  having  Jurisdiction,  not 
only  protects  a  ministerial  officer  for  acts  done  under  it,  but  those  whom 
he  calls  to  his  assistance  in  the  execution  thereof. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and  Constables,  Gent  Dig.  §1 
143-157;    Dec  Dig.  S  d8.*] 

4.  Exemptions  (|  148*) — Pbofbbtt  Exempt— Evidence. 

Where  a  judgment  debtor,  suing  for  a  levy  on  property  claimed  by  him 
to  be  exempt,  testified  that  at  the  time  of  the  levy  he  had  In  his  pos- 
session about  125  bushels  of  potatoes,  and  that  It  took  about  75  bushels 
for  a  year  for  himself  and  family,  and  the  evidence  of  defendant  showed 
that  27  sacks,  each  holding  between  1^  and  2  bushels,  and  40  or  50 
bushels  loose  In  the  pit  were  left  in  the  possession  of  the  Judgm^it 
debtor  after  the  levy,  the  Jury  might  find  that  plaintiff  had  an  amount 
of  potatoes  left  necessary  until  the  next  annual  period,  and  that  the  pota- 
toes levied  on  were  not  exempt  within  Code  Civ.  Proc.  9  1390,  providing 
that  all  necessary  vegetables  actually  provided  for  family  use  shall  be 
exempt ;   the  word  "necessary*'  qualifying  the  extent  of  the  exemption. 

[Ed.  Note. — For  other  cases,  see  Exemptions,  Dec.  Dig.  §  148.*] 

Appeal  from  Franklin  County  Court 

Action  by  George  McCarthy  against  Dennis  McCabe.  From  a 
judgment  of  the  County  Court  affirming  a  judgment  of  a  Justice's 
Court  in  favor  of  defendant,  plaintiflF  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

John  P.  Kellas,  for  appellant. 

F.  H.  Bryant,  for  respondent. 

SEWELL,  J.  The  action  was  brought  to  recover  damages  for  the 
alleged  conversion  of  a  quantity  of  potatoes  taken  by  George  Wilson, 
a  constable,  under  and  by  virtue  of  an  execution  issued  against  the 
property  of  the  plaintiff.  The  evidence  disclosed  that  the  plaintiff 
was  a  householder,  having  a  family  for  which  he  provided;  that  on 
the  22d  of  November,  1907,  he  was  the  owner  of  about  125  bushels 
of  potatoes  which  he  had  provided  for  family  use;  and  that  on  that 
day  the  constable  levied  upon  the  potatoes  and  drew  away  about  one- 
half  of  them  with  teams  and  drivers  hired  from  the  defendant.  It 
was  not  shown  that  the  defendant  interfered  with  the  property  or 
did  any  acts  in  respect  thereto,  except  to  transfer  or  loan  his  teams  and 
drivers  to  the  constable  for  the  day  in  question.  He  testified  that  he 
did  not  tell  the  driver  to  get  any  of  the  plaintiff's  potatoes;  that  he 

*For  other  ca«e»  see  same  topic  &  i  kumbsb  ia  Dec.  &  Am.  Diss.  1907  to  date,  St  Rop'r  ladexw 

Digitized  by ' 


/Google 


Sup.  Ct.)  m'cartht  v.  m'cabe.  831 

told  them  that  George  Wilson  would  tell  them  what  to  do,  and  gave 
them  no  other  instructions.  It  also  appeared  that  all  the  acts  of  the 
drivers  were  done  while  assisting  the  constable  in' taking  possession 
of  the  property  under  his  levy,  and  that  they  acted  under  his  direction 
and  for  his  benefit  and  convenience. 

The  plaintiff  claimed  that  the  potatoes  were  exempt  under  section 
1390  of  the  Code  of  Civil  Procedure,  and  sought  to  charge  the  de- 
fendant, as  a  trespasser,  upon  the  theory  that  he  was  responsible  for 
the  acts  of  the  drivers  in  taking  and  removing  the  property  whether 
they  were  working  for  him  or  the  constable.  I  think  there  was  suf-* 
ficient  evidence  to  warrant  the  jury  in  finding  that  the  defendant  did 
not  sustain  the  relation  of  master  to  the  drivers,  so  as  to  make  him 
liable  for  their  acts  in  assisting  the  constable.  It  has  long  been  the 
settled  law  in  this  country,  as  well  as  in  England,  that  a  party  is  not 
responsible  for  the  wrongful  acts  of  another  merely  because  the  latter 
was  at  the  time  in  his  general  employment ;  that,  in  order  to  establish 
the  liability  of  one  person  for  an  injury  caused  by  the  negligent  or 
tortious  act  of  another,  it  must  be  shown  that  the  relation  of  master 
and  servant  existed  between  the  wrongdoer  and  the  person  sought  to  be 
charged  for  the  result  of  the  wrong  at  the  time  and  in  respect  to  the 
very  transaction  out  of  which  the  injury  arose.  Milligan  v.  Hedge, 
12  Adol.  &  Ellis,  737;  Quarman  v.  Burnett,  6  M.  &  W.  497;  Wyllie 
v.  Palmer,  137  N.  Y.  348,  33  N.  E.  381,  19  L.  R.  A.  285 ;  Higgins  v. 
W.  U.  Tel.  Co.,  156  N.  Y.  76,  60  N.  E.  600,  66  Am.  St.  Rep.  537.  The 
decisions  are  uniform  in  the  assertion  that  the  test  is :  Who  conducted 
and  supervised  the  particular  work  the  doing  of  which  caused  the 
injury  or  damage?    In  Higgins  Case  Judge  O'Brien  said: 

"The  fact  that  the  party  to  whose  wrongful  or  negligent  act  an  injury  may 
be  traced  was  at  the  time  in  the  general  employment  and  pay  of  another  per- 
son does  not  necessarily  make  the  latter  the  master  and  responsible  for  his 
acts.  The  master  is  the  person  in  whose  business  he  is  engaged  at  the  time, 
nnd  who  has  the  right  to  control  and  direct  his  conduct  Servants  who  are  em- 
ployed and  paid  by  one  person  may,  nevertheless,  be  ad  hoe  the  servants  of 
another  in  a  particular  transaction,  and  that,  too,  when  their  general  employer 
is  interested  in  the  work." 

And  he  cited  among  other  cases  Rourke  v.  White  Moss  Colliery  Co., 
L.  R.,  2  Com.  Pleas  Div.  206,  when  Lord  Cockbum  stated  the  rule 
in  these  words : 

"But,  when  one  person  lends  his  servant  to  another  for  a  particular  employ- 
ment, the  servant,  for  anything  done  in  that  particular  employment,  must  be 
dealt  with  as  the  servant  of  the  man  to  whom  he  is  lent,  although  he  remains 
the  general  servant  of  the  person  who  lent  him." 

It  seems  to  me  clear  that  the  evidence  in  this  case  justified  a  finding 
that  the  drivers  of  the  teams  were  not  the  servants  of  the  defendant 
on  this  special  occasion  in  any  sense  that  would  render  him  liable 
to  the  plaintiff  for  their  acts.  This  fact,  however,  was  not  absolutely 
essential  to  the  defense.  The  verdict  and  judgment  can  be  sus- 
tained on  the  ground  that  there  was  not  sufficient  evidence  to  prove 
an  exemption,  for  it  is  a  familiar  principle  that  process  regular  on 
its  face  issued  by  a  court  having  jurisdiction,  not  only  protects  a  minis- 
terial officer  for  acts  done  under  it,  but  those  whom  he  calls  to  his 
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assistance  in  the  execution  thereof.  Section  1390  of  the  Code  pro- 
vides that  "all  necessary  meat,  fish,  flour,  groceries  and  vegetables 
actually  provided  for  family  use"  are  exempt  from  levy  and  sale.  The 
word  "necessary,"  as  used  in  this  provision,  qualifies  the  extent  of  the 
exemption.  It  is  not  all  the  meat,  groceries,  and  vegetables  provided 
for  family  use,  but  so  much  as  a  prudent  man  would  ordinarily  keep 
on  hand  for  family  use.  The  plaintiff  testified  that  at  the  time  of  the 
levy  he  had  in  his  possession  between  100  and  126  bushels  m  the  pit 
and  2  or  3  bags  of  other  potatoes,  and  that  it  took  "about  75  bushels 
of  potatoes  for  one  year  for  himself  and  family."  The  evidence  on  the 
part  of  the  defendant  tended  to  show  that  27  sacks,  each  holding  be- 
tween 1%  and  2  bushels,  and  40  or  60  bushels  loose  in  the  pit,  were 
left  in  the  possession  of  the  plaintiff.  It  seems  to  me  plain  that  under 
this  evidence  the  jury  had  the  right  to  find,  as  they  presumptively  did, 
that  the  plaintiff  had  76  bushels  of  potatoes  left,  or  such  an  amount  as 
would  be  necessary  until  the  next  annual  period  for  storing  such  vege- 
tables. 

I  am  of  opinion  that  their  verdict  upon  this  question  of  fact  is  con- 
trolling, and  that  the  judgment  of  the  coun^  court  should  be  aflSrmed, 
with  costs.    All  concur. 


RANKEN  V.  PBOBEir. 
(Supreme  Court,  Appellate  DIvIbIod,  Thlnl  Department    March  10,  1909.) 

L  A8SOCIATIOR0  (f  6^) — ^RlOHTB  OV  MnCBEBCH- How  Dbtebminsd. 

The  rights  of  members  between  themselves  and  the  association  and 
among  themselves  are  governed  by  the  agreement  contained  in  the  con- 
stitution and  by-laws. 

[Ed.  Note. — For  other  cases,  see  Associationa,  Gent  Dig.  t  4;  Dec.  Dig. 
«6.*1 

2.  AssociATioiffs  (f  16*) — ^Ltabilitt  of  Meicbkrs— "Assooiatior  Obgaitized 
lOB  Pectjniabt  Pbofit." 

An  association  organized  for  pecuniary  profit  is  one  organized  to  carrj 
on  some  business  in  which  a  profit  is  looked  for,  in  which  case  the  mem- 
bers become  in  fact  copartners,  and  the  liability  of  the  individual  member 
rests  on  rules  ^veming  the  liability  of  partners  and  the  liability  of 
principals  for  the  acts  of  the  agent 

[Ed.  Note. — ^For  other  ca89S»  see  Associations,  Cent  Dig.  {  26;  Dec 
Dig.  f  16.*] 

8.  Associations  (t  20«) — Pleading  Oboanization  fob  Pecuniabt  Pbofit— 
Sufficiency  to  Admit  Pboof  Thebbof. 

An  averment  that  an  association  was  organized  for  pecuniary  profit, 
if  unchallenged  by  a  motion  to  make  m<Hre  definite,  is  sofflcient  to  author- 
ize proof  of  such  a  purpose  in  its  formation  as  would  authorize  contracts 
in  excess  of  the  fund  provided  by  the  initiation  fees  and  dues. 

[Ed.  Note.—For  other  cases,  see  Associations,  Cent  Dig.  t  43 ;  Dea  Dig. 

4.  Associations  (§  16*) — Services  of  Secretabt— Poweb  to  Pledge  CBEon 
of  Members  Therefor. 

If  the  duties  of  the  secretary  of  an  association  are  such  that  a  faUure 
to  perform  them  would  subject  the  society  to  pecuniary  loss,  the  necessity 

*For  oUier  cases  see  same  topic  ft  S  numbbb  In  Deo.  it  Am.  Digs.  1907  to  dato,  ft  Rop*r  Indexes 
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Of  the  senrlce  Implies  the  power  to  pledge  the  credit  of  the  members 
therefor. 

[Ed.  Note. — ^For  other  cases,  see  Associations,  Cent  Dig.  U  26,  29 ;  Dec. 
Dig.  f  16.*] 

5.  Pleading  (f  8^) — Conclusion  of  Fact— Right  to  Mobb  Specifio  Aveb- 

MENTS. 

Conclusions  of  fact  may  be  pleaded  subject  to  the  right  of  the  adverse 
party  to  move  for  more  specific  averments. 
[Ed.  Note.— 'For  other  cases,  see  Pleading,  C6nt  Dig.  t  12;   Dec  Dig. 

«a*i 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  William  Ranken  against  T.  O.  Probey,  as  president  of 
the  National  Carriage  Dealers'  Protective  Association.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

The  complaint  in  this  action  was  dismissed  at  the  opening  of  the  trial  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  was  in  form  as  follows: 

*'The  plaintiif  for  his  amended  complaint  against  the  defendant  respectfully 
alleges  and  shows  to  the  court: 

"First.  That  the  said  National  Carriage  Dealers'  Protective  Association  was 
at  the  times  hereinafter  mentioned,  and  ever  since  has  been,  an  unincorporated 
association,  consisting  of  more  than  seven  members.  That  the  object  for 
which  said  association  was  organized  was  the  protection  and  benefit  and 
pecuniary  profit  of  the  retail  carriage  dealers  throughout  the  United  States. 
That  the  said  association  has  upward  of  six  hundred  (600)  members.  That 
the  said  association  is  governed  by  a  constitution  and  by-laws  duly  adopted 
by  said  association,  under  which  constitution  and  by-laws  the  members  of 
said  association  are  required  to  pay  as  an  initiation  fee  the  sum  of  five  ($5) 
dollars,  and,  in  addition  thereto,  each  member  shall  pay  as  his  annual  dues 
the  sum  of  two  ($2)  dollars,  payable  in  advance. 

^'Second.  That  the  said  T.  O.  Probey  at  the  time  of  the  commencement  of 
this  action  was  the  duly  elected  president  thereof. 

"Third.  That  for  many  years  prior  to  the  9th  day  of  October,  1908,  the 
plaintiff  held  the  office  of  secretary  of  the  said  defendant,  the  National  Car- 
riage Dealers*  Protective  Association,  discharging  the  duties  and  rendering  the 
services  appertaining  thereto. 

**Fourth.  That  the  salary  of  the  secretary  of  said  association  during  the 
past  several  years  has  been  and  was  duly  and  regularly  fixed  by  the  defend- 
ant association  at  fifty  dollars  ($50)  per  month. 

''Fifth.  That  the  said  defendant  association  has  failed  and  neglected  to  pay 
to  this  plaintiff  his  said  salary  at  the  rate  of  fifty  ($50)  dollars  per  month  of 
the  eight  (8)  months  next  preceding  the  9th  day  of  October,  1906,  and  the 
defendant  association  is  now  Justly  indebted  to  the  plaintiff  in  the  sum  of 
four  hundred  ($400)  dollars  for  such  salary  and  services  rendered  by  him  as 
such  secretary  as  aforesaid,  no  part  of  which  has  been  paid,  after  demand 
made  therefor. 

''Sixth.  That  while  acting  and  performing  the  duties  of  such  secretary 
plaintiff  incurred  certain  expenses  incident  to  the  conduct  of  his  office  as  such 
secretary,  to  wit,  the  sum  of  one  hundred  ($100)  dollars,  pursuant  to  and  by 
virtue  of  resolutions  of  said  association  heretofore  duly  passed  and  approved, 
authorizing  the  secretary  of  said  association  to  incur  expenses  incident  to  his 
office,  and  to  purchase  such  supplies  as  might  be  necessary  in  the  conduct 
thereof,  which  sum  is  now  Justly  due  and  owing  the  plaintiff  by  the  defendant. 

"Seventh.  That  this  action  is  brought  against  the  president  of  said  associa- 
tion, the  National  Carriage  Dealers'  Protective  Association,  to  recover  the 
said  salary  of  the  plaintiff  as  secretary  of  said  association,  and  the  expenses 
Incidental  to  the  office  of  secretary  thereof  and  incurred  by  him  in  the  conduct 
of  his  office  as  such  secretary,  for  and  upon  which  claim  the  plaintiff  might 

^Fttr  ath«r  oum  nm  nm«  toplo  it  I  muicbsb  in  Dm.  it  Am.  Digi.  1907  to  date,  it  RuQ'r  IndexM 
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have  maintained  such  action  against  all  of  the  members  of  the  said  associa- 
tion, either  jointly  or  severally. 

"That  all  of  the  members  of  said  National  Carriage  Dealers'  Protective  As- 
sociation are  liable  jointly  and  severally  to  pay  the  dalm  herein  sued  on. 

*'That  the  services  rendered  and  the  disbursements  made  by  the  plaintiff 
as  secretary  of  the  National  Carriage  Dealers*  Protective  Association  as  here- 
inbefore set  forth,  and  which  make  up  the  dalm  herein  sued  on,  were  neces- 
sary for  the  preservation  and  the  maintenance  of  the  existence  of  the  said 
association. 

"Wherefore,  plaintiff  demands  judgment  against  the  defendant  for  the  sum 
of  five  hundred  ($500.00)  dollars,  with  Interest  from  the  0th  day  of  October, 
1006,  together  with  the  costs  of  this  action.*' 

From  the  Judgment  entered  upon  the  order  dismissing  the  complaint  the 
plaintiff  has  appealed  to  this  court 

Argiied   before    SMITH,    P.    J.,   and    CHESTER,    KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
H.  P.  Humphrey,  for  appellant. 
Peck  &  Behan  (John  T.  Norton,  of  counsel),  for  respondent, 

SMITH,  P.  J.  The  tjuestions  arising  in  this  case  do  not  arise  be- 
tween the  unincorporated  association  defendant  and  a  third  party. 
The  contract  here  to  be  construed  was  made  between  the  association 
and  one  of  its  own  members.  Whatever,  therefore,  may  be  the  rights 
of  third  parties  in  dealing  with  such  an  association,  it  can  hardly  be 
questioned  that  the  rights  of  members  with  the  association  and  among 
themselves  are  to  be  governed  by  their  agreement  which  is  contained 
in  their  constitution  and  by-laws.  This  is  held  in  Belton  v.  Hatch, 
109  N.  Y.  593,  17  N.  E.  225,  4  Am.  St.  Rep.  495 ;  O'Brien  v.  Grant. 
146  "N.  Y.  173,  40  N.  E.  871,  28  L.  R.  A.  361.  In  the  latter  case  in  the 
opinion  it  was  said : 

'*It  was  perfectly  competent  for  the  banks  to  form  themselves  into  this 
voluntary  association,  and  to  agree  that  they  should  be  governed  by  a  consti- 
tution and  by-rules.  When  adopted,  they  express  the  contract  by  which 
each  member  was  bound,  and  which  measured  Its  rights,  duties,  and  llablH- 
tles." 

In  the  complaint  is  stated  the  contract  between  the  association  and 
its  members,  by  which  its  members  were  required  to  pay  an  initiation 
fee  of  $5,  and,  in  addition  thereto,  $2  per  year,  payable  in  advance. 
We  may  assume  that  there  is  no  further  express  provision  either  in 
the  constitution  or  by-laws  subjecting  the  members  of  the  association 
to  any  further  liability. 

In  McCabe  v.  Goodfellow,  133  N.  Y.  89,  30  N.  E.  728,  17  J^.  R.  A. 
204,  a  law  and  order  league  had  been  organized  for  the  purpose  of  us- 
ing their  influence  to  assist  the  town  and  village  officers  in  enforcing 
the  excise  and  corporate  laws.  There  was  no  constitution  or  by-laws, 
but  it  seems  to  have  been  contemplated  that  the  moneys  necessary  to 
perfect  the  purpose  of  the  association  should  be  raised  by  subscriptions. 
The  officers  of  the  association  employed  an  attorney  to  prosecute  for 
penalties.  The  action  was  brought  against  the  association  under  sec- 
tion 1919  of  the  Code  of  Civil  Procedure  for  the  value  of  the  services 
rendered  by  the  attorney  in  these  prosecutions  for  penalties.  It  was 
held  that  the  association  was  not  liable,  as  no  individual  liability  was 
there  contemplated.    In  the  opinion,  however,  occurs  this  sentence : 
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111  this  respect  there  Is  a  plain  distinction  between  associations  formed 
for  the  purpose  of  pecuniary  profit  and  those  formed  for  other  objects." 

This  complaint  alleges  that  this  association  was  formed  for  pecun- 
iary profit,  and  it  is  claimed  that  this  allegation  distinguishes  this  case 
from  the  rule  of  law  stated  in  the  case  above  cited.  A  further  read- 
ing of  the  opinion  in  the  McCabe  Case  makes  clear  what  is  there 
meant  by  an  association  organized  for  a  pecuniary  profit.  It  refers 
to  an  association  organized  to  carry  on  some  business  in  which  a  profit 
is  looked  for,  in  which  case  the  members  of  the  association  become  in 
fact  copartners,  and  the  liability  of  the  individual  member  rests  upon 
rules  governing  the  liability  of  partners  and  the  liability  of  principals 
for  the  acts  of  the  agent.  Such  was  the  case  of  the  National  Bank  v. 
Van  Derwerker,  reported  in  74  N.  Y.  234.  In  Lightbourn  v.  Walsh, 
97  App.  Div.  187,  89  N.  Y.  Supp.  856,  an  association  was  formed  of 
the  members  of  the  Socialist  Labor  Party,  who  were  required  to  pay 
monthly  dues.  A  newspaper  was  started  by  this  association,  which 
was  supported  by  a  fund  acquired  from  voluntary  contributions,  "and 
it  did  not  appear  that  the  board  of  trustees  in  charge  of  the  newspaper 
were  authorized  to  contract  debts  in  excess  of  such  fund."  It  was 
there  held  that  one  who  rendered  services  as  a  linotype  operator  in 
the  printing  of  the  newspaper,  and  who  was  a  member  of  the  associa- 
tion, could  not  recover  against  the  association  for  his  services,  and 
that  "it  could  not  be  said  that  it  was  within  the  contemplation  of  the 
members  of  the  organization  that  they  should  be  individually  liable 
for  debts  contracted  in  the  publication  of  the  newspaper."  But  the 
question  here  arises  as  it  were  upon  &  demurrer.  The  averment  that 
the  corporation  was  organized  for  pecuniary  profit  could  well  have 
been  more  definite.  Unchallenged,  however,  by  motion  to  make  more 
definite,  it  is  sufficient  to  authorize  proof  of  such  a  purpose  in  its 
formation  as  would  authorize  contracts  in  excess  of  the  fund  provided 
by  the  initiation  fees  and  dues.  The  duties  of  plaintiff  may  have  been 
such  that  a  failure  to  perform  the  same  would  subject  the  society  to 
pecuniary  loss.  In  such  case,  there  would  be  little  doubt  from  the 
necessity  of  the  service  of  an  implied  power  to  pledge  the  credit  of  the 
members  therefor.  The  complaint  is  challenged  as  stating  conclusions 
only,  but  those  conclusions  are  conclusions  of  fact  which  may  be 
pleaded,  subject  to  the  right  of  defendant  to  demand  by  motion  more 
specific  averments. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.    All  concur. 
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PEX)PI30  ex  reL  HOROWITZ  ▼.  GOGOEY,  Commissioner  of  Correction. 
(Supreme  Court,  Appellate  Division^  First  Department    March  5,  1909.) 

Vaobanct  (f  5^) — ^PumsHicBifT— Discharge. 

Under  the  express  proTlsions  of  Greater  New  York  Charter  (Laws  1897, 
p.  2i9,  c.  378,  as  amended  bj  Laws  1901,  p.  298,  c.  466,  as  amended  by 
Laws  1905,  p.  1568,  c.  638)  I  710,  one  committed  for  vagrancy  Is  not  ea- 
titled  to  be  discharged  before  the  expiration  of  the  period  of  commit- 
ment on  the  order  of  the  commissioner  of  corrections  without  the  written 
consent  of  the  court  or  magistrate  committing  him. 

[Ed.  Note.~For  other  cases,  see  Vagrancy,  Dec  Dig.  t  5.^] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Bella  Horowitz,  against 
John  V.  Coggey,  as  commissioner  of  corrections  of  the  city  of  New 
York.  From  an  order  granting  a  peremptory  writ  of  mandamus,  de- 
fendant appeals.    Order  modified,  and,  as  modified,  affirmed. 

For  prior  report,  see  115  N.  Y.  Supp.  195. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Theodore  Connoly,  for  appellant. 
Moses  H.  Rothstein,  for  respondent 

HOUGHTON,  J.  The  relator  was  convicted  by  a  magistrate  of 
the  city  of  New  York  of  a  violation  of  the  provisions  of  section  141 
of  the  tenement  house  law.  Laws  1901,  p.  920,  c.  334.  That  section 
provides  that  a  woman  who  shall  violate  its  provisions  shall  be  deemed 
a  vagrant,  and  that  the  procedure  against  her  shall  be  the  same  as 
that  provided  bylaw  for  other  cases  of  vagrancy.  By  various  laws 
persons  convicted  of  various  crimes  in  the  several  boroughs  of  the 
city  of  New  York  are  directed  to  be  committed  to  specified  penal 
institutions,  including  the  workhouse  on  Blackwells  Island,  for  vari- 
ous terms,  and  by  section  707  of  th6  Greater  New  York  charter  (Laws 
1897,  p.  247,  c.  378,  as  amended  by  Laws  1901,  p.  294,  c.  466,  as 
amended  by  Laws  1905,  p.  1564,  c.  638),  it  is  specifically  provided  that 
all  persons  convicted  upon  a  charge  of  vagrancy  (except  those  of 
certain  ages)  in  the  boroughs  of  Manhattan  and  the  Bronx  shall  be 
committed  to  such  workhouse  for  the  term  of  six  months.  Section  708 
of  the  charter  provides  that,  where  any  person  shall  be  committed  to 
such  workhouse  under  the  provisions  of  section  707  (except  under 
subdivision  2  thereof,  which  does  not  apply  to  the  present  contro- 
versy), the  superintendent,  warden,  or  sheriff  having  charge  of  such 
institution  within  24  hours  shall  ascertain  from  the  records  of  the 
institution  whether  the  person  so  committed  has  within  two  years 
next  preceding  been  previously  committed  to  such  institution  upon 
conviction  for  public  intoxication,  disorderly  conduct,  or  vagrancy, 
and  shall  transmit  to  the  commissioner  of  corrections  of  the  city  of 
New  York,  which  office  this  defendant  holds  by  certificate,  what  he 
discovers  in  that  regard,  as  well  as  certain  other  facts  not  material 
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to  the  present  inquiry.  Within  two  days  after  such  commitment,  it  is 
provided  by  section  710  to  be  the  duty  of  the  commissioner  of  correc- 
tions to  examine  such  certifi;:ate,  and  ascertain  whether  the  person  so 
cornmitted  has  been  committed  to  the  institution  within  two  years 
next  preceding  for  any  of  such  offenses,  and  thereupon  to  make  a 
written  order  specifying  the  date  less  than  the  six  months  period  at 
which  said  persons  shall  be  discharged ;  and,  where  the  person  convict- 
ed and  so  sentenced  has  not  previously  been  committed  to  such  in- 
stitution within  such  two-year  period,  it  is  provided  that  the  order 
of  the  commissioner  shall  direct  that  such  person  be  discharged  at  the 
expiration  of  five  days  from  the  date  of  commitment;  and,  where  he 
has  once  before  within  the  period  been  committed  to  such  institution, 
the  order  shall  direct  that  such  person  be  discharged  at  the  expiration 
of  twenty  days  from  the  date  of  commitment,  as  well  as  direct  by 
order  certain  other  things  not  material  to  the  present  controversy. 
In  the  case  of  commitment  for  vagrancy,  however,  the  order  of  the 
commissioner  is  not  self -operating,  for  the  same  section  specifically 
provides  that,  where  a  person  shall  have  been  committed  upon  a  con- 
viction of  vagrancy,  no  order  of  the  commissioner  for  discharge  be- 
fore the  period  fixed  by  the  warrant  of  commitment  shall  be  made 
without  the  written  consent  indorsed  upon  such  order  of  the  court 
or  magistrate  by  which  or  by  whom  such  vagrant  was  committed. 
The  relator  having  been  convicted  of  vagrancy  in  the  borough  of  Man- 
hattan, the  magistrate  sentenced  her,  as  he  was  required  to  do,  to  the 
workhouse  on  Blackwdls  Island  for  the  period  of  six  months.  By 
her  petition  the  relator  set  forth  her  conviction  and  commitment,  and 
that  it  was  her  first  offense  and  first  commitment  to  that  institution, 
and  that  the  commissioner,  this  defendant,  had  failed  to  make  any 
order,  although  more  than  two  days  had  passed  with  respect  to  her 
discharge.    These  facts  are  not  denied. 

The  law  expressly  commands  the  superintendent  or  warden  of  the 
workhouse  on  Blackwells  Island  and  those  in  charge  of  the  various 
other  institutions  mentioned  in  section  708  of  the  charter,  within  24 
hours  of  commitment  of  any  person  for  public  intoxication,  disorderly 
conduct,  or  vagrancy,  to  transmit  by  certificate  to  the  commissioner  the 
facts  specified,  and  the  law  is  equally  mandatory  with  respect  to  the 
commissioner,  and  it  is  his  duty  within  two  days  to  make  an  order 
thereon.  As  the  case  stands,  the  defendant  failed  to  perform  a  plain 
duty  imposed  upon  him  by  statute  with  respect  to  making  an  order 
for  relator's  discharge,  and  the  granting  of  a  peremptory  writ  of  man- 
damus to  compel  him  so  to  do  was  entirely  proper.  If  the  order  di- 
recting the  issuance  of  the  mandamus  and  specifying  what  it  should 
contain  had  no  further  provision,  there  would  be  no  question  con- 
cerning it.  The  order,  however,  has  a  further  clause  reading  as 
follows : 

''And  also  commanding  and  directing  the  superintendent,  warden  or  sheriff 
In  charge  of  said  workhouse  to  forthwith  comply  with  the  terms  and  condi- 
tions of  the  said  written  order  so  transmitted  by  said  John  V.  Coggey,  as  com- 
missioner of  corrections  of  the  city  of  New  York." 

If  this  provision  be  interpreted  as  a  command  to  the  superintendent 
or  warden  of  the  workhouse  to  discharge  relator  upon  the  order  of 
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defendant  without  the  written  consent  of  the  magistrate  who  commit- 
ted her  being  indorsed  thereon,  it  is  erroneous. 

The  statute  is  entirely  plain  that,  where  a  person  has  been  committed 
for  vagrancy,  he  §hall  not  be  discharged  upon  the  order  of  the  com- 
missioner unless  the  magistrate  or  court  before  whom  the  conviction 
was  had  and  the  commitment  made  shall  indorse  thereon  his  consent 
in  writing.  The  superintendent  or  warden  would  violate  his  duty  if 
he  discharged  a  person  so  committed  upon  the  order  of  the  commis- 
sioner alone  without  the  written  consent  of  the  magistrate  or  court. 
This  court  has  held  in  People  ex  rel.  Abrams  v.  Fox,  77  App.  Div. 
245,  79  N.  Y.  Supp.  56,  that  such  provision  of  the  law  requiring  the 
consent  to  discharge  of  the  committing  magistrate  was  constitutional, 
and  it  is  manifestly  a  wholesome  one.  The  various  committing  magis- 
trates of  the  city  have  to  deal  with  an  enormous  number  of  persons 
guilty  of  such  acts  as  to  make  them  vagrants.  The  statute  compels 
all  vagrants  to  be  sentenced  for  a  definite  period  of  six  months. 
Some  no  doubt  ought  to  serve  the  full  period  and  others  possibly  a 
much  less  term  of  imprisonment.  The  magistrate  must  necessarily 
know  more  respecting  these  persons  than  the  commissioner  of  correc- 
tions or  the  wardens  of  the  various  institutions  to  which  they  are  com- 
mitted. The  law,  therefore,  very  wisely  provides  that,  in  case  of  con- 
viction and  commitment  for  vagrancy,  the  question  of  discharge  be- 
fore the  expiration  of  the  six  months  shall  be  submitted  to  the  com- 
mitting magistrate  or  court  for  his  or  its  approval,  which  approval 
shall  be  evidenced  by  his  written  consent  indorsed  upon  the  order 
which  the  commissioner  of  corrections  is  directed  by  law  to  make. 

While  the  relator  was  entitled  to  have  the  defendant  commissioner 
make  an  order  in  her  behalf  and  such  an  order  as  the  facts  permitted, 
she  was  not  entitled  to  be  discharged  upon  that  order  without  the  ap- 
proval of  the  magistrate  or  court  which  convicted  and  committed  her. 
The  defendant  commissioner  should  make  his  order  and  transmit  it 
to  the  superintendent  or  warden  of  the  institution,  and  the  relator 
can  then,  it  she  be  able,  procure  the  written  consent  to  her  discharge 
of  the  magistrate  before  whom  she  was  convicted.  If  he  consents, 
she  may  then  be  released  according  to  the  provisions  of  the  order, 
but,  if  he  refuses,  she  must  serve  her  full  term  of  commitment. 

The  order  appealed  from  should  be  modified  by  striking- out  that 
portion  above  quoted,  and,  as  so  modified,  affirmed.    All  concur. 


NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  SMITH. 

(:-.iil)reme  Court,  Special  Term,  Putnam  County.    March  8,  1909.) 

Cabsiebs  (§  192*)— Undebohaboes  fob  Fbeiout. 

Where  a  shipper,  pursuant  to  a  contract  with  a  station  agent,  paid 
freight  on  shipments  at  a  rate  less  than  the  tariff  rate  fixed  by  the  car- 
rier In  the  schedule  posted  and  filed  with  the  public  service  commission, 
as  reciuired  by  Public  Service  Commission  Act  (Laws  1907,  p.  905,  c.  429> 
§  28,  the  carrier  may  recover  from  the  shipper  the  difference  between  such 
rates. 
[Ed.  Note.— For  other  case,  see  Carriers,  Dec.  Dig.  §  192.*] 

*For  other  casM  tee  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rap'r  IndezM 
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Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany against  John  Smith.  Heard  on  motion  to  set  aside  verdict  for 
defendant,  and  for  a  new  trial.    Motion  granted. 

Alexander  S.  Lyman,  for  plaintiff. 

J.  Bennet  Southard,  for  defendant. 

TOMPKINS,  J.  The  plaintiff's  freight  agent  agreed  with  the  de- 
fendant to  carry  milk  in  cans  and  bottles  on  the  plaintiff's  railroad 
from  Carmel  to  Melrose  Junction,  both  in  the  state  of  New  York,  at 
a  rate  less  than  the  tariff  rate  fixed  by  the  schedule  filed  by  the  plain- 
tiff with  the  public  service  commission,  and  posted  as  required  by  sec- 
tion 28  of  the  public  service  commission  act..  Laws  1907,  p.  905,  c. 
429.  The  tariff  was  paid,  and  this  action  was  brought  to  recover  the 
difference  between  the  amount  of  freight  paid  by  the  defendant  un- 
der the  said  arrangement  with  the  plaintiff's  agent  and  the  tariff  rate 
shown  by  the  schedule  filed  with  the  public  service  commission,  and 
posted  as  aforesaid. 

At  the  trial  a  verdict  for  the  defendant  was  directed,  and  a  motion 
was  thereupon  made  to  set  aside  the  verdict  and  for  a  new  trial,  upon 
which  decision  was  reserved,  and  the  question  on  this  motion  is  whether 
the  contract  made  by  the  plaintiff's  agent  with  the  defendant  for  a  rate 
less  than  the  legal  charge  as  fixed  by  the  schedule  filed  with  the  pub- 
lic service  commission  is  a  valid  contract  as  far  as  the  parties  thereto 
are  concerned,  and  whether  the  plaintiff  is  bound  thereby.  At  the  trial, 
I  was  of  the  opinion  that  the  plaintiff  was  estopped  from  making  any 
claim  in  excess  of  the  rate  fixed  and. agreed  upon  by  its  agent  with 
the  defendant,  but  the  authorities  bearing  upon  the  question  seem  to 
hold  the  other  way.  My  attention  has  not  been  called  to  any  deci- 
sion in  this  state,  nor  have  I  been  able  to  find  one,  on  this  question,  as 
far  as  it  relates  to  state  commerce  or  the  public  service  act  of  this 
state;  but  there  have  been  decisions  by  the  federal  courts  as  to  the 
validity  and  effect  of  such  a  contract  under  the  interstate  commerce 
act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St  1901,  p. 
3154]),  and  by  such  decisions  it  has  been  uniformly  held  that  a  con- 
tract between  a  common  carrier  and  a  shipper  for  a  freight  rate  less 
than  the  tariff  rate  as  fixed  by  the  filed  schedule  is  not  only  in  viola- 
tion of  the  interstate  commerce  act  and  illegal,  but  that  neither  party 
thereto  can  avail  himself  of  its  terms,  and  that  neither  party  to  such 
a  contract  is  protected  thereby.  Armour  Packing  Co.  v.  United  States 
(decided  by  United  States  Supreme  Court  on  March  16,  1908)  209 
U.  S.  56,  28  Sup.  Ct.  428,  52  L.  Ed.  681. 

In  Texas  &  Pacific  Railway  v.  Mugg,  202  U.  S.  244,  26  Sup.  Ct.  628, 
50  L.  Ed.  1011,  the  railroad  company  made  and  quoted  to  Mugg  a  rate 
of  $1.25  per  ton  on  two  cars  of  coal,  and  $1.50  per  ton  on  one  car 
of  coal  in  January  and  February,  1903,  respectively,  from  Coal  Hill, 
Ark.,  to  Weatherford,  Tex.,  on  which  rates  so  made  and  quoted  plain- 
tiff relied  in  contracting  said  coal  shipped  and  sold  at  prices  based  on 
said  rates;  whereas,  defendant  assessed  and  collected  of  plaintiff 
freight  at  the  rate  of  $2.75  per  ton  on  said  two  cars,  and  $2.85  per  ton 
on  said  one  car,  which  said  freight  rate  plaintiff  was  forced  to  pay,  and 
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did  pay  under  protest,  in  order  to  obtain  said  coal  and  deliver  the 
same  in  compliance  with  sales  previously  made,  and  sued  to  recover 
back  the  excess.  The  rates  of  $1.25  and  $1.60  per  ton  were  shown 
in  the  bill  of  lading  under  which  the  property  was  transported,  while 
the  rates  collected  were  the  rates  shown  in  the  carriers'  tariffs  on  file 
with  the  interstate  commerce  commission,  when  the  property  moved. 
The  carrier  contended  that,  if  it  ever  quoted  any  such  rate  as  claimed 
by  plaintiff,  such  quotation  was  a  violation  of  the  interstate  commerce 
act,  and  that  the  contract  relied  upon  by  the  plaintiff,  if  made,  was  in 
violation  of  law,  and  void. 

Mr.  Justice  White,  delivering  the  opinion  of  the  court,  says : 
"This  case  is  within  the  principle  of  and  is  ruled  by  the  decision  in  Railroad 
Company  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct  802,  39  L.  Ed.  910.  Upon  the  au- 
thority of  that  case,  the  Supreme  Court  of  Alabama  denied  the  liability  of  a 
railroad  company  in  a  case  of  similar  character  to  that  under  review.  South- 
ern Railroad  Co.  ▼.  Harrison,  119  Ala.  539,  24  South.  552,  43  L.  R.  A.  385, 72  Am. 
St.  Rep.  936.  The  opinion  of  Chief  Justice  Brlckell  so  aptly  reviewed  and  de- 
clared the  effect  of  the  decision  in  the  Hefley  Case  that  we  adopt  the  same  in 
disposing  of  the  present  controversy.  The  Alabama  Court  said:  'In  Gulf,  etc.. 
Railroad  Ca  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct  802,  89  L.  Ed.  910,  the  plain- 
tiff sued  to  recover  damages  for  the  refusal  by  the  carrier  to  deliver  goods  con- 
signed to  him  after  tender  of  payment  of  the  stipulated  charges  named  in  the 
bill  of  lading.  The  goods,  a  lot  of  furniture,  had  been  received  by  the  carrier 
at  St.  Louis,  Mo.,  for  transportation  to  Cameron,  Tex.,  at  a  stipulated  rate, 
specified  in  the  bill  of  lading,  of  69  cents  per  100  pounds,  the  charges  amount- 
ing to  $82.80,  whereas  the  published  schedule  rate  in  force  at  the  time  was 
84  cents,  and  the  charges  should  have  been  $100.80,  and  the  plaintiff,  as  in  this 
case,  was  ignorant  of  the  fact  that  the  rate  obtained  was  less  than  the  sched- 
ule rate.  It  was  held,  in  an  opinion  by  Brewer,  J.,  that  the  ^aintiff  was  not  en- 
titled to  recover.  It  is  true  that  the  only  question  discussed  in  the  opinion 
was  whether  or  not  the  interstate  act  superseded  the  Texas  statute,  which 
prohibited  a  common  carrier  from  charging  or  collecting  from  the  owner  ot 
consignee  of  freight  a  greater  sum  that  that  specified  in  the  bill  of  lading,  and 
this  question  was  decided  in  the  afllrmatlve.  •  •  •  But  this  was  not  the  on- 
ly effect  of  the  decision,  and  it  is  by  Its  effect  on  the  rights  of  the  parties  to 
such  a  contract,  by  whatever  process  of  reasoning  the  decision  may  be  reach- 
ed, that  the  state  courts  are  bound.  The  clear  effect  of  the  decision  was  to  de- 
clare that  one  who  has  obtained  from  a  common  carrier  transportation  of 
goods  from  the  state  to  another  at  a  rate  specified  In  the  bill  of  lading  less 
than  the  published  schedule  rates  filed  with  and  approved  by  the  Interstate 
Commerce  Commission,  and  in  force  at  the  time,  whether  or  not  he  knew  that 
the  rate  obtained  was  less  than  the  schedule  rate,  is  not  entitled  to  recover  the 
goods,  or  damages  for  their  detention,  upon  the  tender  of  payment  of  the 
amount  of  charges  named  in  the  bill  of  lading,  or  of  any  sum  less  than  the 
schedule  charges.  In  other  words  that,  whatever  may  be  the  rate  agreed  upon, 
the  carrier^s  lien  on  the  goods  is,  by  force  of  the  act  of  Congress,  for  the 
amount  fixed  by  the  published  schedule  of  rates  and  charges,  and  this  lien  can 
be  discharged,  and  the  consignee  can  become  entitled  to  the  goods,  only  by  the 
payment  or  tender  of  payment  of  such  amount  Such  is  now  the  supreme  law, 
and  by  it  this  and  the  courts  of  all  other  states  are  bound.    ♦    ♦    • ' " 

The  two  cases  above  cited  were  under  the  interstate  commerce  act, 
which  so  far  as  the  filing  and  publishing  of  freight  rates  is  concerned 
is  very  similar  to  the  public  service  law  of  this  state.  Section  6  of  the 
interstate  commerce  act  (Act  Feb.  4,  1887,  c,  104,  24  Stat.  380  [U.  S. 
Comp.  St.  1901,  p.  3156  as  amended  by  Act  June  29,  1906,  c  3591, 
§  2,  34  Stat.  686,  U.  S.  Comp.  St.  Supp.  1907,  p.  895])  provides: 

"That  every  common  carrier  subject  to  the  provisions  of  this  act  shall  file 
with  the  commission  created  by  this  act,  and  print  and  keep  open  to  public 
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inspection  schednles  showing  all  the  rates,  fares,  and  charges  for  transporta* 
tion  between  different  points  on  Its  own  route  and  between  points  on  its  own 
ronte,  and  points  on  the  route  of  any  other  carrier  by  railroad,  by  pipe  line, 
or  by  water  when  a  through  route  and  Joint  rate  have  been  established.  If  no 
joint  rate  over  the  through  route  has  been  established,  the  several  carriers  in 
such  through  route  shall  file,  print  and  keep  open  to  public  inspection,  as  afore- 
said, the  separately  establish^  rates,  fares  and  charges  applied  to  the  through 
transportation.  The  schedule  printed  as  aforesaid  by  any  such  common  car- 
rier shall  plainly  state  the  places  between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classification  of  freight  in  force,  and  shall  al- 
so state  separately  all  terminal  charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  commission  may  require,  all  privileges  or  facilities 
granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  diange, 
affect  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service  rendered  to  the  passenger,  shipper, 
and  consignee.  Such  schedule  shall  be  plainly  printed  in  large  type;  and  copies 
for  the  use  of  the  public  shall  be  kept  posted  in  two  public  and  conspicuous 
places  in  every  depot,  station  or  office  of  such  carrier  where  passengers  or 
freight,  respectively,  are  received  for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public  and  can  be  conveniently  inspected.  The  pro- 
visions of  this  section  shall  apply  to  all  traffic,  transportation  and  facilities 
defined  in  this  act*' 

"No  carrier,  unless  otherwise  provided  by  this  act,  shall  engage  or  partici- 
pate in  the  transportation  of  passengers  or  property,  as  defined  in  this  act,  un- 
less the  rates,  fares,  and  charges  upon  which  the  same  are  transported  by 
said  carrier  have  been  filed  and  published  in  accordance  with  the  provisions  of 
this  act.  Nor  shall  any  carrier  charge,  or  demand  or  collect,  or  receive  a 
greater  or  less  or  different  compensation  for  such  transportation  of  passengers 
or  property,  or  for  any  service  in  connection  therewith,  between  the  points 
named  in  such  tariffs  than  the  rates,  fares,  and  charges  which  are  specified 
in  the  tariff  filed,  and  in  effect  at  the  time ;  nor  shall  any  carrier  refund  or  re- 
mit in  any  manner  or  by  any  device  any  portion  of  the  rates,  fares  and  charges 
so  specified,  nor  extend  to  an>  shipper  or  person  any  privileges  or  facilities  in 
the  transportation  of  passengers  or  property,  except  such  as  are  specified  in 
such  tariffs." 

Section  28  of  the  public  service  law  (Laws  1907,  p.  905,  c.  429)  of 
this  state  reads  as  follows : 

"Every  common  carrier  shall  file  with  the  commission  having  Jurisdiction, 
and  shall  print  and  keep  open  to  public  inspection  schedules  showing  the  rates, 
fares  and  charges  for  the  transportation  of  passengers,  and  property  within 
the  state  between  each  point  upon  its  route  and  all  other  points  thereon ;  and 
between  each  point  on  its  route  and  all  points  upon  every  route  leased,  operat- 
ed or  controlled  by  it ;  and  between  each  point  on  its  route  or  upon  any  route 
leased,  operated  or  controlled  by  it  and  all  points  upon  the  route  of  any  other 
common  carrier,  whenever  a  through  route  and  joint  rate  shall  have  been  es- 
tablished, or  ordered  between  any  two  such  points.  If  no  Joint  rate  over  a 
through  route  has  been  established,  the  several  carriers  in  such  through  route 
shall  file,  print  and  keep  open  to  public  inspection,  as  aforesaid,  the  separately 
established  rates,  fares  and  charges  applied,  to  the  through  transportation. 
The  schedules  printed  as  aforesaid,  shall  plainly  state  the  places  between 
which  property  and  passeilgers  will  be  carried,  and  shall  also  contain  the 
classification  of  passengers,  freight  or  property  in  force,  and  shall  also  state 
separately  all  terminal  charges,  storage  charges,  icing  charges  and  all  other 
charges  which  the  commission  may  require  to  be  stated,  all  privileges  or 
facilities  granted  or  allowed,  and  any  rules  or  regulations  which  nuiy  in  any 
wise  change,  affect  or  determine  any  part,  or  the  aggregate  of,  sudi  afore- 
said rates,  fares  and  charges,  or  the  value  of  the  service  rendered  to  the  pas- 
senger, shipper  or  consignee.  Such  schedules  shall  be  plainly  printed  in  large 
type,  copies  thereof  for  the  use  of  the  public  shall  be  kept  posted  in  two  pub- 
lic and  conspicuous  places  in  every  depot,  station  and  office  of  every  common 
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carrier,  where  passengers  or  property  are  received  for  transportation,  in  sucb 
manner  as  to  be  readily  accessible  to  and  conveniently  inspected  by  the  pnb- 
lic.  The  form  of  every  such  schedule  shall  be  prescribed  by  the  commission, 
and  shall  conform  as  nearly  as  possible  to  the  form  of  schedule  required  by 
the  Interstate  Commerce  Gommission,  under  the  act  of  Congress,  entitled,  'An 
act  to  regulate  commerce,'  approved  February  4th,  1887,  as  amended  by  act 
approved  June  29th,  1906,  and  other  amendments  thereto.  Where  any  similar 
schedule  is  required  by  law  to  be  filed  with  both  commissions,  they  shall  agree 
upon  an  identical  form  for  such  schedule.  The  commission  shall  have  power 
from  time  to  time,  in  its  discretion,  to  determine  and  prescribe  by  order  such 
changes  in  the  form  of  such  schedule  as  may  be  found  expedient" 

The  provisions  of  the  two  acts  being  so  nearly  alike,  the  reasoning 
and  conclusions  of  the  federal  courts  respecting  the  interstate  com- 
merce law  apply  with  equal  force  to  the  public  service  act  of  this  state. 
Besides,  the  Appellate  Division  of  the  Supreme  Court  of  the  First 
Department  in  the  very  recent  case  of  Baltimore  &  Ohio  R.  R. 
Co.  V.  La  Due,  128  App.  Div.  594,  112  N.  Y.  Supp.  964,  held  that  the 
effect  of  the  federal  legislation  regulating  interstate  commerce  is  to 
remove  the  question  of  rate  from  the  realm  of  private  agreement. 
Says  the  opinion  in  that  case : 

"Every  contract  of  carriage  by  a  common  carrier  engaged  In  interstate  com- 
merce must  as  a  matter  of  law  be  at  the  rate  fixed  and  established  as  provid- 
ed by  the  statute,  and  no  agreement  as  to  the  rate  to  be  charged  is.  valid  or 
enforcible  if  it  varies  in  any  degree  from  the  rate  thus  fixed  and  established. 
Texas  &  Pacific  Railway  v.  Allbene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct. 
350,  51  L.  Ed.  553;  Gdlf,  Colorado,  etc.,  Ry.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct 
802,  39  L.  Ed.  910;  Texas  &  Pacific  Ry.  v.  Mugg,  202  U.  S.  242.  26  Sup.  Ct 
628,  60  L.  Ed.  1011 ;  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  28 
Sup.  Ct  428,  52  Lw  Ed.  681.  The  carrier  is  entitled  to  receive,  and  the  shipper 
is  required  to  pay,  the  rates  fixed.  No  more  can  lawfully  be  demanded.  No 
less  can  lawfully  be  accepted.  In  an  action,  therefore,  to  recover  excess 
charges,  it  is  wholly  immaterial  whether  or  not  any  special  agrreement  was 
made  as  to  rates.  If  the  rate  charged  corresponded  with  the  established  sched- 
ule, it  was  lawfully  charged.  If  It  did  not  so  correspond,  it  was  unlawfully 
charged,  and  the  excess  may  be  recovered.  The  question  in  each  case  is  wheth- 
er or  not  more  was  charged  than  the  amounts  specified  in  the  established 
schedule.  A  defendant  seeking  an  affirmative  Judgment  by  way  of  counter- 
claim must  allege  and  prove  all  the  essential  facts  to  sustain  his  claim  precise- 
ly as  if  he  were  plaintiff.  Applying  these  rules  to  the  present  case,  it  will  be 
seen  that  the  defendants  neither  alleged  nor  proved  the  necessary  facts  to  en- 
title them  to  recover.  They  alleged  a  special  contract  as  to  the  rate  to  be 
charged,  but  that  was  immaterial.  In  order  to  recover,  they  should  have  al- 
'  leged  and  proved  that  the  rate  charged  was  in  excess,  not  of  the  special  rate 
agreed  to,  but  of  the  appropriate  rate  established  as  required  by  law." 

And,  while  this  decision  of  the  Appellate  Division  relates  to  con- 
tracts and  shipments  under  the  interstate  commerce  law,  yet,  inas- 
much as  the  public  service  law  of  this  state  contains  practically  the 
same  provisions  respecting  the  fixing  of  freight  rates  and  the  filing 
and  posting  of  tariff  schedules  for  state  commerce,  that  decision  must 
be  held  to  be  controlling  in  a  case  under  the  state  law  and  decisive 
of  the  case  at  bar. 

My  decision,  therefore,  is  that  the  contract  between  the  plaintiff 
and  defendant  for  a  freight  rate  less  than  the  tariff  rate  fixed  by  the 
schedule,  filed  and  posted  under  the  public  service  act,  was  and  is  il- 
legal, and  does  not  protect  the  defendant,  or  bind  the  plaintiff,  and 
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that  the  plaintiff  is  entitled  to  recover  the  difference  between  the  rate 
fixed  by  the  filed  and  posted  schedule  and  the  amount  paid  under  the 
said  illegal  agreement. 
The  motion  to  set  aside  the  verdict  arid  for  a  new  trial  is  granted. 


(61  Misc.  Rep.  509.) 

LA  HAYE  V.  BORATED  SPECIALTY  CO. 

(City  Court  of  New  York,  Special  Term.    December,  1908.) 

L  Judgment  (f  609*)— Res  Judicata. 

That  two  causes  of  action  may  spring  out  of  the  same  contract  does  not 
ipso  facto  render  a  Judgment  on  one  a  bar  to  an  action  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  f §  1121, 1122 ;  Dec. 
Dig.  §  609.*] 

2.  JuDQicENT  (f  609*)— Res  Judicata. 

Where  plaintiff  recovered  a  judgment  for  salary  and  expenses  up  to 
the  date  of  her  discharge,  it  is  not  a  bar  to  an  action  for  wrongfully  dis- 
charging her. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  f  1121 ;  Dec.  Dig. 
f  609.*] 

Action  by  Emille  A.  La  Haye  against  the  Borated  Specialty  Com- 
pany.   Motion  to  amend  answer  denied. 

Morris  I.  Price,  for  plaintiff. 
McReynolds  &  Hunter,  for  defendant. 

DELEHANTY,.  J.  This  action  is  instituted  to  recover  the  sum  of 
$876  for  a  breach  of  contract  of  personal  employment.  On  or  about 
the  6th  day  of  August,  1907,  it  is  claimed'  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  the  defendant  hired  and  employed 
the  plaintiff  as  a  traveling  saleslady  for  a  period  commencing  on  sajd 
day  and  terminating  on  the  5th  day  of  August,  1908,  at  a  salary  of 
$25  per  week,  together  with  traveling  expenses.  On  November  30, 
1907,  the  plaintiff,  as  claimed,  was  unlawfully  discharged,  and  this  ac- 
tion was  begun  to  recover  damages  for  the  breach  of  said  contract. 
On  or  about  the  26th  day  of  December,  1907,  the  plaintiff  herein  in- 
stituted an  action  against  the  defendant  herein  in  the  Municipal  Court 
of  this  borough  to  recover  the  sum  of  $150  salary  due  plaintiff  under 
the  contract  in  question,  from  October  19,  1907,  to  November  30, 1907, 
the  date  of  discharge  above  mentioned,  and  also  to  recover  $32.80, 
being  the  amount  laid  out  and  expended  by  plaintiff  for  traveling  ex- 
penses above  the  amount  received  by  her  prior  to  her  alleged  dis- 
charge. By  stipulation  a  judgment  was  entered  in  that  action  on  Jan- 
uary 14,  1908,  in  favor  of  plaintiff  and  against  defendant,  for  $182.80. 
Defendant  now  applies  for  leave  to  amend  its  answer  herein  by  plead- 
ing the  Municipal  Court  judgment  in  bar  of  this  action. 

The  motion  cannot  prevail,  for  the  reason  that,  if  the  defense  of 
res  adjudicata  were  pleaded,  it  would  be  unavailable  to  defendant,  as 
the  actions  are  dissimilar  in  nature.  The  Municipal  Court  action  was 
for  salary  and  money  laid  out  and  expended  prior  to  the  alleged  dis- 

•For  oUier  cues  see  same  topic  &  §  numbbb  in  Dec.  ft  Am.  Digs.  1307  to  date,  ft  Rep'r  Indexes 
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charge,  whereas  the  action  at  bar  is  for  damages  for  a  breach  of  con- 
tract. To  sustain  a  plea  of  a  former  judgment  in  bar,  it  must  ap- 
pear that  the  cause  of  action  in  both  suits  is  the  same,  or  that  some 
fact  essential  to  the  maintenance  of  the  second  suit  was  in  issue  in  the 
first  action  and  was  decided  adversely  to  plaintiff.  The  bare  fact 
that  two  causes  of  action  spring  out  of  the  same  contract  does  not 
ipso  facto  render  a  judgment  on  one  a  bar  to  a  suit  on  the  other.  Per- 
ry V.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663.  It  follows  that  the 
motion  must  be  denied,  with  $10  costs. 
Motion  denied,  with  $10  costs. 


(61  Misc.  Rep.  445.) 

PATTI  V.  UNITED  SUREIT  CO. 

(City  Court  of  New  York,  Trial  Term.    December,  190a) 

L  CoNSTiTUTiONAi.  Law  (|  240*) — Equai.  Protection  of  the  Laws.    . 

Laws  1907,  p.  263,  c.  185,  requiring  corporations  and  persons  engaged 
In  selling  steamship  or  railroad  tickets  to  or  from  foreign  countries,  who, 
in  connection  therewith,  receive  money  to  be  transmitted  to  foreign  coun- 
tries, to  give  a  bond,  is,  because  of  the  exemption,  by  section  6,  of  trans- 
atlantic steamship  companies  and  certain  others  from  the  operation  of  the 
act,  in  Tiolation  of  the  equal  protection  of  the  laws  guaranteed  by  the 
Constitution. 

[Bd.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  f  688; 
Dec  Dig.  f  240.*] 

2,  Constitutional  Law  (f  42*) — Persons  Entitled  to*  Raise  Question  ov 

CONSTITUTIONALIT¥. 

A  surety  company  executing  a  bond  under  Laws  1907,  p.  263,  c.  185^ 
requiring  corporations  and  persons  receiving  money  to  be  transmitted  to 
a  foreign  country  to  execute  a  bond  for  the  faithful  transmission  thereof, 
cannot,  when  sued  on  the  bond,  attack  the  constitutionality  of  the  act 
upon  the  ground  that  it  denies  the  equal  protection  of  the  laws  because 
of  the  exemption  by  section  6  of  transatlantic  steamship  companies  and 
certain  others  from  the  operation  of  the  act,  for  it  is  not  one  of  the  cor- 
porations or  persons  required  to  give  the  bond,  and  cannot  be  considered 
as  discriminated  against  or  affected  by  the  act 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §  89; 
Dec.  Dig.  f  42.*] 

8.  CoNBTTrunoNAL  Law  (§  48*) — Right  to  Raise  Question  of  Constitution- 
ALiTT— Waiveb. 

A  surety  voluntarily  executing  a  bond  under  Laws  1907,  p.  263,  c.  185^ 
requiring  corporations  and  persons  receiving  deposits  of  money  to  be  trans- 
mitted to  a  foreign  country  to  give  a  bond  for  faithful  transmission,  and 
accepting  the  benefits  of  the  act,  thereby  waives  the  right  to  attack  the 
constitutionality  of  the  act,  when  sued  on  the  bond,  upon  the  ground  that 
it  denies  the  equal  protection  of  the  laws,  because  by  section  6  it  exempts 
transatlantic  steamship  companies  and  certain  others  from  its  operation. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §  41; 
Dec.  Dig.  $  43.*] 

Action  by  Guiseppe  Patti  against  the  United  Surety  Company.    De- 
murrer to  second  paragraph  of  the  answer  sustained. 

Achille  J.  Oishei,  for  demurrer. 
Blumenstiel  &  Blumenstiel,  opposed. 

•For  other  cases  see  same  topic  ft  §  numbbb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indezea 
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GREEN,  J.  This  action  is  brought  by  the  plaintiff  against  the  de- 
fendant, a  surety  company,  upon  a  bond  g^ven  by  the  said  defendant 
as  surety  for  one  Antonio  Crisafi,  who  conducted  a  steamship  ticket 
agency  in  the  city  of  New  York.  The  action  is  brought  to  recover 
damages  sustained  by  the  plaintiff  by  reason  of  his  having  deposited 
certain  money  with  Antonio  Crisafi  for  transmission  to  foreign  coun- 
tries, and  which  he  failed  to  do.  The  defendant  gave  a  bond  as  surety 
for  said  Antonio  Crisafi  in  the  sum  of  $15,000  to  the  people  of  the 
state  of  New  York,  conditioned  that  Antonio  Crisafi  should  faithfully 
and  diligently  hold  and  transmit  any  and  all  moneys  or  the  equivalent 
thereof  which  should  be  delivered  to  him  for  transmission  to  foreign 
countries.  The  law  requiring  Antonio  Crisafi  to  give  such  a  bond  was 
chapter  186,  p.  263,  Laws  1907,  and  that  act  provided  that  an  action 
might  be  brought  upon  said  bond  by  any  person  aggrieved.  The  de- 
fendant answered  the  complaint,  and  alleged  that  the  law  under  which 
the  bond  was  executed  and  delivered  is  unconstitutional,  and  thus  ren- 
dering the  said  bond  void  and  of  no  effect.  The  answer  also  alleged 
two  separate  defenses:  First,  that  the  plaintiff's  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  and,  second,  that 
the  bond  is  void  by  reason  of  .the  unconstitutionality  of  the  statute  in 
question  which  provided  for  the  bond.  The  plaintiff  demurred  to  the 
separate  defenses  and  to  the  new  matter  alleged  in  paragraph  2  of  the 
answer  on  the  ground  that  they  are  insufficient  in  law  upon  the  face 
thereof,  and  the  questions  are  now  presented,  arising  upon  the  demur- 
rer, as  to  the  sufficiency  of  the  answer,  the  sufficiency  of  the  complaint, 
the  constitutionality  of  the  act  under  which  the  bond  was  given,  and 
also  the  right  of  the  defendant  to  set  up  the  unconstitutionality  of  the 
act  as  a  bar  to  the  action  upon  the  bond.  About  the  same  time  that 
these  questions  were  presented  to  this  court  for  its  consideration  sim- 
ilar questions  as  involved  upon  this  demurrer  were  presented  to  one 
of  the  learned  justices  of  the  Supreme  Court.  The  pleadings,  counsel, 
and  questions  of  law  were  identical  with  the  case  at  bar,  and  the  only 
difference  was  that  the  plaintiffs  in  the  Supreme  Court  action  were 
assignees  of  a  number  of  claims,  while  the  defendant  was  the  same. 
On  the  18th  day  of  December,  1908,  the  learned  justice  handed  down 
a  decision,  the  opinion  upon  which  so  clearly  and  succinctly  sets  forth 
the  issues  involved  for  consideration  that  I  present  the  same  verbatim 
as  follows: 

[See  115  N.  Y.  Supp.  199,  for  opinion  in  Benvega  v.  United  States 
Surety  Co.,  here  referred  to.] 

^  An  examination  of  the  statute  in  question,  and  particularly  of  the 
sixth  section  thereof,  convinces  me  beyond  possibility  of  argument  to 
the  contrary  that  the  statute  is  unconstitutional  by  reason  of  its  ar- 
bitrary discrimination  in  favor  of  steamship  companies  and  their  au- 
thorized agents,  in  violation  of  the  constitutional  guaranties  to  in- 
dividuals of  the  equal  protection  of  the  laws,  and  to  that  extent  I  en- 
tirely agree  with  the  opinion  of  that  most  learned  justice.  The  con- 
cluding sentence  of  his  opinion,  however,  to  wit,  "the  statute  being 
unconstitutional  and  void,  the  bond  furnished  under  it  necessarily 
falls  ( Vose  v.  Cockcroft,  44  N.  Y.  416),"  raises  a  most  interesting  and 
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serious  question  of  law,  and  my  examinati9n  of  the  authorities  upon 
the  question  involved  compels  me,  however,  with  the  greatest  diffi- 
dence and  respect,  to  disagree  with  his  conclusion  of.  law  upon  that 
important  point.  The  plaintiff  maintains,  even  though  the  act  in 
question  is  unconstitutional,  that  the  defendant  is  in  no  position  to 
raise  the  question  so  as  to  test  the  constitutionality  of  the  statute  un- 
der which  it  gave  the  bond.  He  insists  that  the  United  Surety  Com- 
pany, the  defendant,  gave  the  bond  in  question  voluntarily  and  with- 
out any  coercion  from  the  legislative  authority;  that  the  said  surety 
company  is  not  one  of  the  parties  or  persons,  firms,  or  corporations 
mentioned  in  the  act  required  to  give  the  bond,  and  cannot  be  consid- 
ered as  any  party  discriminated  against  or  affected  by  the  provisions 
of  the  act.  It  is  well  settled  (and  to  this  proposition  of  law  counsel 
for  the  defendant  agree,  as  evinced  by  a  perusal  of  pages  14  and  15 
of  their  elaborate  brief),  and  it  is  now  a  firmly  established  principle 
of  law,  that  no  one  can  be  allowed  to  attack  a  statute  as  unconstitu- 
tional who  has  no  interest  in  it  and  who  is  not  affected  by  its  provi- 
sions (Red  River  Valley  Nat.  Bank  v.  Craig,  181  U.  S.  548,  21  Sup. 
Ct.  703,  45  L.  Ed.  994 ;  Wiley  v.  Sinkler,  179  U.  S.  58,  21  Sup.  Ct. 
17,  45  L.  Ed.  84;  United  States  v.  Moriarty  [C.  C]  106  Fed.  886; 
People  V.  Brooklyn,  F.  &  C.  I.  R.  R.  Co.,  89  N.  Y.  75-93 ;  8  Cyc.  787; 
People  ex  rel.  Henry  v.  Folks,  89  App.  Div.  171-180,  85  N.  Y.  Supp. 
1100);  for  the  constitutional  inhibition  against  the  taking  of  private 
property  without  due  process  of  law  and  all  constitutional  guaranties 
of  equal  rights  and  privileges  are  for  the  benefit  of  those  persons 
only  whose  rights  are  affected  and  cannot  be  taken  advantage  of  by 
any  other  person.  (8  Cyc.  788;  People  v.  Turner,  49  Hun,  466,  2 
N.  Y.  Supp.  253).  It  has  equally  been  established  as  a  principle  of 
law  that  a  denial  of  equal  rights  and  privileges  by  discriminatory 
legislation  can  be  pleaded  only  by  those  who  can  show  that  they  be- 
long to  the  class  discriminated  against.  It  has  been  held  in  numerous 
cases,  and  the  rule  applies  to  all  cases  affecting  civil  rights  of  every 
kind  and  to  all  cases  in  which  property  rights  are  affected.  8  Cvc. 
791 ;  Kansas  City  v.  Union  Pacific  R.  R.,  59  Kans.  427,  53  Pac.  468, 
52  L.  R.  A.  321.  In  the  case  of  Red  River  Nat.  Bank  v.  Craig,  181 
U.  S.  548,  21  Sup.  Ct.  703,  45  L.  Ed.  994,  Justice  Peckham  in  af- 
firming the  principle  above  said  (page  558  of  181  U.  S.,  page  707 
of  21  Sup.  Ct.  [45  L.  Ed.  994]): 

'*One  who  does  not  belong  to  the  class  that  might  be  injured  by  a  statute 
cannot  raise  the  question  of  its  validity.  Albany  County  Supervisors  v.  Stan- 
ley, 105  U.  S.  305,  26  L.  Ed.  1044:  Clark  v.  Kansas  City,  176  U.  S.  114-118, 
20  Sup.  Ct.  284,  44  L.  Ed.  392 ;  Lampases  v.  Bell,  180  U.  S.  276-283,  21  Sup. 
Ct.  368,  45  L.  Ed.  527." 

And  in  Cooley's  Constitutional  Limitations,  p.  232,  the  subject  is 
treated  in  the  following  language : 

*'Nor  will  a  court  listen  to  an  objection  made  to  the  constitutionality  of 
an  act  by  a  party  whose  rights  it  does  not  affect  and  who  has  therefore  do 
Interest  in  defeating  it.  •  •  ♦  The  statute  is  assumed  to  be  valid  until 
some  one  complains  whose  right  it  invades.  Respect  for  the  L^slature, 
therefore,  concurs  with  well-established  principles  of  law  In  the  conclusion 
that  such  an  act  is  not  void,  but  voidable  only,  and  it  follows  as  a  necessary 
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legal  inference  over  this  position  that  this  ground  of  avoidance  can  be 
taken  advantage  of  by  those  only  who  have  a  right  to  question  the  validity 
of  the  act  and  not  by  strangers.  To  this  extent  only  is  It  necessary  to  go  in 
order  to  secure  and  protect  the  rights  of  all  persons  against  the  unwarranted 
exercise  of  legislative  power,  and  to  this  extent  only,  therefore,  are  courts 
of  Justice  called  upon  to  Interpose." 

A  statute  is  assumed  to  be  valid  until  some  one  complains  whose 
rights  it  invades.  Cooley  on  Const.  Lim.  163,  cited  89  N.  Y.  93.  "It 
is  the  duty  of  the  court  to  determine  a  constitutional  question  only 
when  it  is  directly  and  necessarily  involved  in  the  issue  to  be  deter- 
mined. It  is  only  when  some  person  attempts  to  resist  the  operation 
of  an  act  claimed  by  him  to  be  unconstitutional,  and  calls  in  the  aid 
of  the  judicial  power  to  pronounce  it  void  as  to  him  his  property  or 
his  rights,  that  the  objection  of  unconstitutionality  can  be  presented 
and  sustained."  People,  etc.,  v.  Brooklyn,  F.  &  C.  I.  R.  R.  Co.,  89 
N.  Y.  76-93. 

This  now  brings  up  the  question,  the  important  question,  whether 
or  not  the  defendant  company  is  a  person  discriminated  against,  and 
whether  it  has  the  right  to  set  up  as  a  shield  or  defense  to  its  solemn 
contract  under  seal  the  unconstitutionality  of  the  statute  under  the 
provisions  of  which  the  defendant's  principal  was  the  one  against 
whom  the  discrimination  was  directed.  Section  2  of  the  act  in  ques- 
tion provided  that: 

"Said  bond  shall  be  executed  by  said  corporation,  firm  or  persons  as  prin- 
cipal, with  at  least  two  good  and  sufficient  sureties,  who  shall  be  responsible 
and  owners  of  real  estate  within  the  state  of  New  York.  The  bond  shall  not 
be  accepted  unless  approved  by  the  Comptroller,  and  upon  such  approval  It 
shall  be'  filed  in  his  office.  The  bond  of  a  surety  company  may  be  received, 
if  approved  as  aforesaid,  or  cash  may  be  accepted  in  lieu  of  surety." 

It  will  be  observed  that  the  principal  had  three  ways  in  which  to 
comply  with  the  statute.  He  could  furnish  the  security  (1)  by  giving 
as  sureties  owners  of  real  estate;  or  (2)  he  could  deposit  cash;  or 
(3)  he  could  give  the  bond  of  a  surety  company.  There  is  nothing 
mandatory  about  the  character  of  the  surety,  except  that  it  should  be 
sufficient  and  approved.  A  surety  company  was  not  named  in  the 
statute  as  a  class  whose  bond  alone  would  be  accepted,  and  the  surety 
company  was  under  no  legal  or  moral  obligation  to  accept  the  risk 
except  of  its  own  free  will,  and  it  had  the  absolute  right  to  refuse 
to  execute  the  bond  if  it  did  not  wish  to  do  so;  so  that  it  is  clear 
that,  as  to  this  particular  defendant,  its  act  was  entirely  voluntary, 
and  not  required  by  the  statute,  the  language  of  which  was  that  "the 
bond  of  a  surety  company  may  be  received,  if  approved,"  and  that 
provision  was  for  the  benefit  of  the  defendant  if  it  sought  to  avail  it- 
self of  the  opportunity  presented  for  earning  the  premium  on  such  a 
bond.  The  reasons  for  the  enactment  of  the  statute  in  question  are 
manifest  to  those  familiar  with  conditions  existing  in  the  large  cities 
of  our  state;  and  were  a  statute  enacted  with  the  sixth  provision  of 
the  act  in  question  eliminated,  thus  avoiding  the  discrimination  com- 
plained of,  it  would  prove  an  exceedingly  salutary  enactment  and  of 
beneficent  and  immeasurable  good.  Thousands  of  poor  immigrants 
whose  all  lie  in  the  savings  they  desire  to  transmit  by  the  companies 
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and  agents  affected  .by  an  act  of  the  character  now  in  question  have 
found  themselves  after  years  of  toil  left  naked  by  the  knavery  of  those 
to  whom  they  intrusted  their  hoard.  Many  of  their  dependent  ones 
at  home,  living  thousands  of  miles  across  the  ocean,  have  waited  and 
waited  in  vain  for  the  remission  of  funds  which  would  have  brought 
cheer  and  comfort  to  them,  only  to  learn  that  irresponsible  and  un- 
scrupulous agents  hav^  taken  the  funds  for  transmission  and  abscond- 
ed with  the  fruits  of  labor  earned  by  the  sweat  of  the  brow.  It  was 
such  a  class  of  agents  as  this  that  the  proposed  enactment  was  sought 
to  affect ;  and  can  this  defendant  now,  after  its  principal  has  defaulted 
in  paying  the  money  delivered  to  him,  and  after  having  received  the 
benefits  from  its  principal  in  the  shape  of  premiums  for  the  bond, 
decline  to  bear  the  burdens  resultant  from  its  voluntary  act  ?  The  idea 
is  repugnant  to  the  sense  of  fair  dealing,  good  faith,  and  honesty  of 
business  principles,  and  it  is  repugnant  to  justice  as  well. 

Another  question  presents  itself  as  to  whether  the  defendant  has  not 
waived  its  right,  assuming  it  has  a  right,  to  question  the  constitution- 
ality of  the  statute.    As  counsel  for  the  plaintiff  aptly  puts  it : 

"Conceding  for  the  sake  of  argument  that  the  defendant.  United  Surety 
Company,  would  have  the  right  ordinarily  to  question  the  unconstitutionality 
of  the  act,  it  will  be  deemed  to  have  waived  any  such  right  by  voluntarily 
coming  under  its  provisions  and  submitting  to  it  by  doing  the  very  thing 
which  the  act  directs  to  be  done.  The  United  Surety  Company  has  executed 
a  bond  under  the  provisions  of  the  act  which  it  is  now  seeking  to  have 
declared  unconstitutional.  It  has  accepted  the  benefits,  Inasmuch  as  it  has 
obtained  remuneration  for  the  giving  of  the  bond  on  behalf  of  one  of  the 
persons  directed  by  the  act  to  procure  the  bond.  It  has  entered  into  a 
contract  by  giving  a  bond.  To  allow  the  United  Surety  Company  to  escape 
from  its  contract  (bond)  would  be  to  deny  the  very  principles  of  contractual 
relationship.  Can  it  be  said  that  they  may  perceive  an  act  unconstitutlonaU 
enter  into  the  benefits  of  its  provisions,  and  then  when  sued  under  their 
obligation  be  heard  to  say  the  Legislature  had  no  power  to  pass  the  statute 
and  it  is  unconstitutional?" 

It  is  well  settled  that  a  person  may  by  his  acts  or  omission  to  act 
waive  a  right  which  he  might  otherwise  have  under  the  provisions  of 
the  Constitution.  Pierce  v.  Somersett  R.  R.  Co.,  171  U.  S.  641,  19 
Sup.  Ct.  64,  43  L.  Ed.  316;  Vose  v.  Cockcroft,  44  N.  Y.  416.  It  has 
been  held  that  a  waiver  of  a  constitutional  provision  precludes  the  party 
waiving  it  from  afterwards  claiming  protection  under  it,  even  though 
it  was  adopted  solely  for  his  benefit,  and  such  a  waiver  is  binding  as 
to  both  the  past  and  future  transactions.  Lee  v.  Tillotson,  24  Wend. 
337,  35  Am.  Dec.  624;  Baker  v.  Braman,  6  Hill,  47,  40  Am.  Dec.  387; 
New  York  v.  Manhattan  R.  Co.,  143  N.  Y.  1,  37  N.  E.  494.  And  in 
tho  case  of  People  v.  Murray,  6  Hill,  468,  the  court  held  that  where 
parties  were  authorized  by  statute  to  erect  a  dam  across  a  river  provid- 
ed they  should  first  execute  a  bond  to  the  people,  conditioned  to  pay 
such  damages  as  each  and  every  person  might  sustain  in  consequence 
of  the  erection  of  the  dam,  the  damages  to  be  assessed  by  a  justice  of 
the  peace,  and  where  the. dam  was  erected  and  damages  assessed  as 
provided  by  the  statute,  it  was  held  in  an  action  on  the  bond  to  re- 
cover those  damages  that  the  party  erecting  the  same  and  who  had  re- 
ceived the  benefit  of  the  statute  was  precluded  by  his  action  from  con- 
testing its  validity  and  could  not  insist  upon  his  right  to  a  common-law 
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trial  by  jury,  and  that  the  defendants,  having  acted  tinder  the  statute 
by  building  the  dam,  were  not  at  liberty  to  question  the  constitution- 
ality of  the  provision  relating  to  the  mode  of  assessing  the  damages. 
And  the  Court  of  Appeals  upon  the  question  of  waiver  has  said  : 

"The  question  is  whether  by  virtue  of  these  various  actions  of  defendant 
and  its  predecessors,  together  with  the  acceptance  of  subsequent  legislation 
on  the  subject,  based  upon  the  assumed  validity  of  the  act  of  1868,  there  has 
not  been  a  waiver  of  the  defense  that  the  act  was  unconstitutional.  Persons 
or  corporations  even  may  waive  in  some  matters,  and  upon  some  occasions, 
a  constitutional  or  statutory  provision  in  their  favor.  Embury  v.  Ck>nnor,  3 
N.  Y.  611,  68  Am.  Dec.  S26;  Matter  of  Cooper,  98  N.  Y.  607-612;  Matter 
of  New  tork,  L.  ft  W.  B.  R.  Oo.,  08  N.  Y.  447-468;  Sentems  v.  Ladew,  140 
N.  Y.  463-468,  86  N.  E.  660,  87  Am.  St  Rep.  669.  In  the  last  cited  case 
it  is  said:  *A  party  may  waive  a  rule  of  law,  or  a  statute,  or  even  a  con- 
stitutional provision  enacted  for  his  benefit  or  protection,  where  it  is  ex- 
clusively a  matter  of  private  right  and  no  considerations  of  public  policy 
or  morals  are  involved,  and,  having  once  done  so,  he  cannot  subsequently 
Invoke  its  protection.'  Although  the  provision  as  to  a  local  act  containing 
but  one  subject,  which  shall  be  expressed  in  its  title,  is  of  a  public  nature, 
and  was  placed  in  the  Ck)nstitution  for  the  purpose  of  preventing  surprises 
as  to  the  object  and  purpose  of  any  proposed  legislation,  yet  when  an  act  has 
been  so  passed,  and  its  enactments  bear  upon  the  private  rights  of  an  in- 
dividual, the  constitutional  provision  then  becomes  as  to  him,  one  which  is, 
within  the  meaning  of  the  expression,  enacted  for  his  benefit,  and  it  is  then 
a  matter  which  such  individual  may,  as  to  his  private  rights,  waive  the  bene- 
fit of,  and  consent  to  perform  or  submit  to  the  requirements  of  the  act,  the 
same  as  if  the  constitutional  provision  had  not  been  violated.  And,  when 
once  such  waiver  has  been  made  and  such  consent  been  given,  the  party  so 
waiving  and  consenting  is  forever  concluded  thereby.  Especially  should  this 
be  so  where  the  party  takes  benefits  granted  by  the  act"  New  York  v.  Man- 
hattan R.  Ck>.,  148  N.  Y.  26,  87  N.  E.  494. 

Where  parties  have  accepted  and  received  the  benefits  of  acts  un- 
constitutional or  alleged  to  have  been  unconstitutional,  the  courts  have 
held  them  estopped  to  claim  or  set  up  the  unconstitutionality  of  the  act 
in  question.  The  case  of  Mayor  v.  Gorman,  26  App.  Div.  191,  49  N. 
Y.  Supp.  1026,  was  an  action  brought  against  the  defendant  as  the 
legal  representative  of  a  former  sheriff  of  the  county  of  New  York 
to  recover  certain  moneys  alleged  to  be  due  the  city  of  New  York  from 
the  sheriff  while  he  was  acting  in  that  capacity,  and  the  defense  inter- 
posed was  that  the  statute  under  which  he  received  the  fees  was  un- 
constitutional.   The  court  said : 

"And  now  his  executrix  makes  the  extraordinary  claim  that  the  act  under 
which  her  decedent  administered  his  office,  received  his  statutory  salary,  paid 
over  the  fees  to  the  Ck)mptroller,  and  received  back  one-half  of  them  was 
unconstitutional,  and  that,  as  a  legal  consequence,  she  not  only  can  retain 
the  fees  which  were  not  turned  into  the  city  treasury,  but  can  actually  re- 
cover back  from  the  city  all  those  that  were.  Even  if  the  act  were  invalid, 
neither  the  officer,  nor  his  sureties,  nor  his  or  their  representatives  would 
under  such  circumstances  be  permitted  to  plead  its  invalidity.  Having  receiv- 
ed the  moneys  in  question  under  the  act,  the  officer  would  be  estopped  from 
claiming  its  unconstitutionality  in  order  that  he  might  retain  them.  He  cer- 
tainly could  not  enjoy  the  benefits  of  the  act  and  plead  invalidity  as  to  the 
duties.  There  is  no  case  directly  in  point,  doubtless  because  no  public  officer 
has  ever  ventured  to  make  such  a  claim.  But  the  rule  laid  down  in  Super- 
visor V.  Allen,  99  N.  Y.  532,  2  N.  EI  459,  points  with  sufficient  emphasis  to  the 
governing  principle.  There  it  was  said  that  a  defendant  who  had  received 
funds  by  virtue  of  an  act  which  directed  that  they  should  be  allowed  to  him 
for  the  benefit  of  his  county  could  not  set  up  the  invalidity  of  the  act  under 
115N.Y.S.— 54 
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which  he  received  the  money,  and  on  that  ground  claim  to  retain  it  for  him- 
self as  against  the  party  for  whose  benefit  he  recovered  it  liiis,  as  Judge 
Rapallo  said,  is  'fundamental.* "  Mayor  v.  Gorman,  26  App.  Div.  194,  49  N. 
Y.  Supp.  102e. 

As  a  supposititious  case  in  point,  suppose  Ferrari,  the  defendant's 
principal  for  v^hom  the  defendant  gave  the  bond,  received  the  money 
from  the  plaintiff  for  transmission  and  failed  to  execute  his  contract, 
will  any  one  contend  for  a  single  moment  that  he  could  in  an  action 
for  money  had  and  received  brought  by  the  plaintiff  against  him  set 
up  the  unconstitutionality  of  the  act  as  a  defense?  I  think  not,  even 
though  he  were  the  party  discriminated  against  by  the  unconstitutional 
act.  And  the  reason  is  obvious  that  he  received  the  money  and  bene- 
fits, and  would  be  deemed  to  have  waived  the  invalidity  of  the  statute 
and  would  be  estopped  from  setting  it  up  as  a  defense.  I  have  exam- 
ined the  cases  submitted  by  defendant's  counsel  (Henry  v.  Daley,  17 
Hun,  212 ;  Gillespie  v.  Torrance,  25  N.  Y.  306,  82  Am.  Dec.  '355 ; 
Putnam  v.  Schuyler,  4  Hun,  166 ;  Lasher  v.  Williamson,  65  N.  Y.  619), 
but  I  fail  to  see  that  they  apply  to  the  question  at  bar.  They  hold 
substantially  that  a  surety  cannot  avail  himself  of  an  independent  cause 
of  action  existing  in  favor  of  his  principal  against  the  plaintiff  as  a 
defense  or  counterclaim,  and  that  it  is  for  the  principal  to  determine 
what  use  he  will  make  thereof,  and  that  the  surety  has  no  control  over 
him  in  this  respect,  and  they  have  no  application  to  the  case  before  me. 
Reverting  to  the  case  of  Vose  v.  Cockcroft,  supra,  and  relying  upon 
which  authority  the  learned  justice  of  the  Supreme  Court  decided  the 
case  before  him,  I  have  examined  that  case  fully.  That  case  held  that 
the  provisions  of  the  Revised  Statutes  for  a  special  proceeding  in  rem 
against  ships  by  attachment  to  enforce  a  lien  for  supplies  furnished 
for  the  use  thereof  are  unconstitutional  and  void  as  conflicting  with 
the  exclusive  admiralty  jurisdiction  of  the  federal  court.  In  that  case 
it  was  further  held  that : 

"In  dvll  procedure  the  protection  of  any  statutory  or  constitutional  pro- 
vision may  be  waived,  and  a  party  may  be  estopped  by  his  acts  from  denying 
the  constitutionality  of  the  law  or  proceeding.  In  an  action  upon  a  bond  given 
to  obtain  the  release  of  a  vessel  from  attachment  under  the  above  provisions 
of  the  Revised  -Statutes,  the  defendant,  having  entered  into  stipulations  which 
by  fair  inference  recognized  the  validity  of  the  statute,  and  having  failed  to 
allege  its  unconstitutionality  by  answer  on  the  trial,  must  be  deemed  to  have 
waived  that  defense.  And  the  bond  being  given  under  the  provisions  of  the 
statute  to  procure  release  of  the  vessel  is  given  in  invltum  (that  is  to  say, 
compulsory),  and,  the  attachment  being  unconstitutional,  the  bond  is  also  void/' 

The  judgment  for  plaintiff  in  that  case  was  affirmed  by  the  Court 
of  Appeals,  upon  the  ground,  however,  that  the  answer  did  not  set 
forth  or  allege  the  unconstitutionality  of  the  act  in  question.  In  the 
case  at  bar  it  is  true  that  the  defense  of  unconstitutionality  is  fully  set 
forth,  but  the  distinguishing  feature  of  the  Vose  Case,  supra,  and  the 
one  before  me,  is  that  in  the  Vose  Case  the  bond  was  given  by  the  de- 
fendant, a  party  interested  and  compelled  by  the  law  or  act  to  do  so,  in 
order  to  procure  the  release  of  the  vessel,  while  in  this  case  the  bond 
was  given  voluntarily  by  a  surety  company,  who  was  not  in  any  way  in- 
terested in  the  statute  either  by  its  terms  or  provisions.  I  am  of  the 
opinion,  therefore,  that  the  defendant  company,  not  being  a  person 
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discriminated  against  or  affected  by  the  statute,  has  no  right  to  raise 
the  question  of  its  unconstitutionality,  and  I  am  also  of  the  opinion 
that  the  defendant  company,  having  voluntarily  given  the  bond  and 
accepted  the  benefits  of  the  statute,  has  waived  the  right  to  question 
its  constitutionality,  and  is  estopped  therefrom  even  if  it  had  the  right 
to  assert  its  invalidity. 

Therefore,  after  a  careful  examination  of  the  law  applicable  to  this 
case,  I  have  arrived  at  the  conclusion  that  the  defenses  set  up  in  the 
answer  are  insufficient  in  law.  I  am  of  the  opinion  that  the  complaint 
herein  sets  forth  a  good  cause  of  action  against  the  defendant,  and 
I  therefore  decide  that  the  demurrer  to  the  second  paragraph  of  the 
answer  and  to  the  separate  defenses  therein  should  be,  and  is,  sustain- 
ed, with  costs  to  abide  the  event  and  with  leave  to  defendant  to  plead 
anew  if  it  be  so  advised  within  six  days  after  the  entry  of  a  decision 
and  an  interlocutory  judgment  hereon. 

Ordered  accordingly. 


(01  Misc.  Rep.  399.) 

MILOVICH  v.  AMERICAN   SERVIAN  SOCIETY. 

(City  Court  of  New  York,  Special  Term.    December,  1908.) 

COUBTB  (8  78*) — Regui^tino  Pbocedube. 

The  legality  or  regularity  of  process  or  service  of  process  or  papers 
can  only  be  determined  when  properly  presented  to  the  court  for  decision, 
and  the  court  cannot  in  advance,  on  motion,  give  instructions  marking 
out  the  future  procedure  In  an  action. 
[Ed.  Note. — For  other  cases,  see  Ck)urt8,  Dec  Dig.  §  78.*] 

Resto  Milovich  recovered  a  judgment  against  the  American  Servian 
Society,  which  was  subsequently  set  aside,  and  the  attorney  for  plain- 
tiff directed  to  receive  defendant's  answer,  and  defendant  thereafter 
moved  for  an  order  of  the  court  declaring  that  plaintiff's  attorney  had 
ceased  to  be  the  attorney  for  plaintiff  in  the  action,  and  that  all  notices 
and  papers  might  be  given  and  served  as  if  plaintiff  had  not  commenc- 
ed the  action  by  such  attorney.    Motion  denied. 

George  J.  Gruenberg,  for  the  motion. 
George  S.  MacDonald,  opposed. 

GREEN,  J,  This  is  a  motion  made  by  defendant's  attorney  for  an 
order  of  this  court  declaring  that  plaintiff's  attorney  of  record  "has 
ceased  to  be  the  attorney  for  the  plaintiff  in  this  action  and  no  longer 
represents  the  plaintiff  in  any  manner  in  this  action,  and  that  hence- 
forth, and  tuitil  due  substitution  of  another  attorney  for  the  plaintiff 
herein  in  place  of  the  said  George  S.  MacDonald,  Esq.,  and  due  notice 
thereof  to  the  defendant's  attorney,  all  notices  and  all  papers  in  this  ac- 
tion hereafter  to  be  given  or  served"  on  the  part  of  the  defendant  to  or 
upon  the  plaintiff  may  be  given  and  served  in  the  same  manner  as  if 
the  plaintiff  had  not  commenced  this  action  by  said  attorney,  and  "di- 
recting that  the  defendant  may  serve  a  notice  of  motion  to  make  the 
complaint  herein  more  definite  and  certain,  and  likewise  in  the  same 

^or  oUier  oum  im  lame  topic  ft  fi  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  dat*,  ft  Rep'r  Ixid«z«i 
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manner  any  and  all  other  notices  and  papers  whatsoever  in  this  action, 
and  that  such  service  hereafter  made  shall  be  valid  and  effectual,  as  if 
the  plaintiff  had  not  commenced  this  action  by  said  attorney  or  appear- 
ed therein  by  him."  A  mere  statement  of  the  grounds  and  purposes  of 
this  motion  is  sufficient  to  justify  its  characterization  as  one  extraordi- 
nary. From  the  papers  and  proceedings  before  me  it  appears:  That 
the  plaintiff  appeared  by  the  attorney  in  question  and  brought  this  ac- 
tion against  the  defendant;  that  subsequently  a  judgment  was  entered 
by  default,  which  judgment  defendant  claims  is  void,  inasmuch  as  no 
legal  service  of  the  summons  was  made  upon  the  defendant ;  and  that 
notwithstanding  that  the  action  (as  defendant  claims)  was  one  in  which 
judgment  could  not  have  been  legally  entered  without  application  to  tho 
court,  nevertheless  judgment  was  so  entered  without  such  application. 
The  proceedings  further  show  that  upon  obtaining  the  judgment  plain- 
tiff's attorney  immediately  procured  ex  parte  a  third-party  order,  in  pro- 
ceedings supplementary  to  execution  requiring  a  certain  savings  bank 
to  be  examined  as  to  certain  money,  the  property  of  the  defendant,  and 
the  plaintiff's  attorney  upon  the  examination  of  the  bank  discovering 
certain  moneys  in  the  bank  belonging  to  the  defendant  and  amounting 
to  $800.53,  procured  an  ex  parte  order  permitting  the  payment  of  the 
money  in  the  hands  of  the  bank  to  the  sheriff  in  order  to  satisfy  the 
judgment,  and  the  said  sum  of  $800.53  was  paid  by  the  bank  to  the 
sheriff.  The  attorney  for  the  plaintiff  then  obtained  this  money  from 
the  sheriff  and  immediately  settled  with  his  client.  The  defendant  with 
all  due  despatch  thereupon  made  a  motion  to  set  aside  the  judgment  in 
question,  and  after  a  hearing  the  said  motion  was  granted,  and  the  at- 
torney for  the  plaintiff  was  directed  to  receive  the  answer  of  the  de- 
fendant. Plaintiff's  attorney  now,  however,  maintains  and  takes  the 
position  that  he  is  no  longer  the  attorney  for  the  plaintiff,  that  he  is  no 
longer  retained  by  him,  and  that  his  duties  as  such  attorney  ceased 
when  the  judgment  was  satisfied,  and  that  he  has  now  no  longer  au- 
thority to  appear  for  the  plaintiff,  and  he  declines  to  do  so ;  and  on  the 
various  intermediate  motions  he  appeared  in  the  action  and  urged  as 
a  preliminary  objection  to  the  motion  that  he  was  no  longer  the  attor- 
ney for  the  plaintiff.  Plaintiff's  attorney  stated  in  open  court  that  he 
no  longer  represented  the  plaintiff,  that  plaintiff  obtained  the  money, 
that  he  has  left  the  country,  and  that  he  does  not  know  where  the  plain- 
tiff is.  These  facts  and  the  fact  of  plaintiff's  financial  irresponsibility 
may  be  significant  of  plaintiff's  attorney's  desire  to  be  relieved  of  a  con- 
tinuance of  his  relation  as  attorney  for  the  plaintiff,  but,  notwithstand- 
ing these  facts,  the  justice  at  special  term  ordered  that  he  receive  the 
answer  of  the  defendant.  This  answer  he  accepted,  and  in  a  letter  to 
defendant's  counsel  he  wrote: 

"Inasmuch  as  the  order  of  the  court  directs  lin  answer  to  be  served  upon 
me,  I  will  receive  it  I  take  the  position  that  the  entry  and  satisfaction  of 
judgment  In  the  case  has  ended  the  relation  between  myself  and  Mr.  Mllovlch 
(the  plalntlfiOt  and  that  I  no  longer  represent  him  In  any  way,  and  will  return 
all  other  papers  served  upon  me  with  the  exception  of  the  answer." 

And  thus  comes  the  attorney  for  the  defendant  into  court,  request- 
ing the  remarkable  relief  hereinbefore  referred  to,  and  asks  that  this 
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court  issue  to  him  for  his  guidance  in  the  future  conduct  of  this  case 
clear  legal  sailing  directions,  wherein  the  court  shall  mark  out  his 
course  and  chart  the  danger  points  in  order  that  he  avoid  the  rocks  of 
his  adversary's  anticipated  objections.  Without  deciding  whether  or 
not  the  entry  of  judgment,  whether  void  or  irregular,  ends  the  func- 
tions of  the  attorney,  without  deciding  as  to  the  regularity  of  the  serv- 
ice of  his  process  on  this  motion,  without  deciding  upon  whom  he 
should  serve  his  papers  to  make  the  complaint  more  definite  or  certain, 
without  adverting  to  his  rights  to  have  restitution  made  under  section 
1292  of  the  Code  of  Civil  Procedure  when  a  judgment  is  set  aside  for 
any  cause,  it  is,  however,  my  opinion  that  this  court  cannot  give  him 
the  relief  asked  for  on  this  motion.  The  question  as  it  is  now  present- 
ed is  but  an  academic  one.  Counsel  has  the  right  to  test  the  legality 
or  regularity  of  process  or  service  of  process  or  papers  when  3uch  is 
called  into  question,  and  the  court  has  only  the  right  to  decide  a  ques- 
tion when  it  is  squarely  and  properly  presented  to  it  for  its  decision. 

The  two  cases  submitted  by  defendant's  counsel  (Fredericks  v.  Tay- 
lor, 52  N.  Y.  599 ;  Pattison  v.  O'Connor,  23  Hun,  307)  are  not  author- 
ities warranting  such  relief  as  is  herein  asked  for,  but  only  go  to  the 
point  of  holding  that  upon  a  motion  to  determine  the  regularity  of  pro- 
cess or  service  of  papers  or  process  the  court  should  by  a  speedy  and 
summary  determination  thus  dispose  of  the  question  on  motion,  and  not 
permit  the  question  to  await  the  final  determination  of  the  action,  and 
thus  imperil  the  final  judgment.  These  cases  do  not  hold  that  the  court 
should  give  advance  instruction,  but  only  that  the  court  should  dispose 
of  the  niiatter  when  legally  before  it ;  and  it  would  be  subversive  of  our 
entire  system  of  procedure  and  result  in  ultimate  chaos  were  counsel 
entitled  in  a  matter  of  this  kind  to  virtually  ask  the  court  to  mark  out 
the  procedure  in  an  action  for  the  future,  for  the  inevitable  result  of 
such  a  theory  would  be  to  constitute  the  court  as  advisory  counsel  to 
the  attorneys  of  record,  and  it  is  self-evident  that  the  court  would  be- 
come busily  engaged  in  that  work  exclusively,  to  the  detriment  of  the 
duties  for  which  they  were  elected  to  office. 

Defendant's  counsel  having  been  so  urgently  and  honestly  insistent 
as  to  his  right  to  this  motion,  I  have  examined  the  papers  and  pro- 
ceedings carefully  in  order  to  give  him  some  relief  if  possible  on  this 
motion ;  but  I  am  without  power  to  make  the  order  requested.  He  has 
his  rights.  He  may  serve  whatever  legal  papers  he  may  think  necessary 
to  serve,  and,  should  acceptance  of  service  of  papers  or  process  be  re- 
fused, he  may  then  invoke  the  aid  of  the  court,  when  motions  properly 
made  may  receive  and  will  be  given  proper  consideration. 

Motion  denied,  without  costs* 
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(61  Misc.  Rep.  579.) 

PEOPLE  V.   ROTOLB. 

(Oswego  County  CJourt    December,  19(^) 

1.  Gband  Jubt  (§  30*)  —  Sessions  —  Absence  of  Judge— Validitt  of  Indict- 

ment. 

After  the  Judge  presiding  at  Trial  Term  had  discharged  the  trial  Jurors 
and  excused  the  court  officers,  he  ordered  that  the  court  be  continued 
open,  but  stand  in  recess  until  it  should  be  adjourned  by  the  court,  and 
then  engaged  in  his  official  duties  in  other  counties,  leaving  the  grand 
Jury  in  session,  and  thereafter  returned  and  discharged  them.  Held,  that 
during  his  absence  the  court  was  not  organized  for  the  transaction  of  the 
business,  and  an  indictment  found  by  the  grand  Jury  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  §  68;  Dec.  Dig. 
*  30.*] 

2.  Gband  Jubt  (§  !♦)— As  Constituent  Pabt  of  ••Ooubt." 

A  "court"  is  an  organized  body,  with  definite  powers,  meeting  at  cer- 
tain times  and  places  for  the  hearing  of  cases  and  other  matters  brought 
before  it,  and  aided  in  its  proper  business  by  its  proper  officers ;  and,  when 
properly  summoned  and  organized,  the  grand  Jury  are  a  constituent  part 
thereof. 
[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Dec.  Dig.  §  1.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1678,  1679; 
vol.  8,  p.  7622.1 

Three  indictments  against  Joseph  Rotole  for  violation  of  the  excise 
law.     Motion  to  dismiss  granted. 

Arthur  H.  Smith,  for  the  People. 
King,  Bentley  &  Cullen,  for  defendant. 

STREVELL,  J.  On  January  6,  1908,  a  Trial  Term  of  the  Supreme 
Court,  with  a  grand  jury,  began  at  the  courthouse  in  Oswego  and 
continued  until  January  31st,  when  the  presiding  judge  made  an 
order: 

*'That  this  court  be  continued  open,  but  stand  in  recess  until  such  time  as 
it  shall  be  adjourned  by  the  court." 

No  further  term  or  session  of  the  court  was  held  until  February 
26th.  On  January  26th  the  presiding  judge  discharged  the  trial  jurors 
and  excused  the  court  officers  and  attendants  from  further  service, 
and  during  the  interim  between  January  31st  and  Februaiy  26th  he 
was  absent  from  the  city  of  Oswego.  On  February  4th,  the  judge  held 
a  Special  Term  of  the  Supreme  Court  at  Syracuse,  which  continued 
several  days,  and  he  was  presumably  engaged  in  duties  of  his  office 
during  all  the  time  between  January  31st  and  February  26th  at  other 
places  than  in  Oswego  county.  The  evidence  against  defendant  was 
presented  to  the  grand  jury  February  4th  or  5th  and  on  the  6th,  the 
grand  jury  adjourned  until  February  26th,  at  which  time  they  were 
discharged. 

I  am  unable  to  see  that,  with  the  judge  holding  court  in  Onondaga 
county,  a  grand  jury  sitting  in  Oswego  county  have  power  to  find 
an  indictment.    A  court  has  been  defined  to  be: 

"An  organized  body,  with  defined  powers,  meeting  at  certain  times  and 
places  for  the  hearing  and  decision  of  cases  and  other  matters  brought  before 

•For  other  ouei  see  same  topic  ft  S  numbkb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep*r  Indexes 
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It,  and  aided  In  its  proper  business  by  Its  proper  officers."  Matter  of  Choate, 
56  Hun,  351,  9  N.  Y.  Supp.  821,  823. 

"A  place  where  Justice  Is  Judicially  administered.  •  ♦  •  A  court  Is 
properly  composed  of  persons  consisting  of  the  Judge  or  Judges  and  other 
proper  officers,  united  together  in  a  civil  organization,  and  Invested  by  law 
with  the  requisite  functions  for  the  administration  of  Justice.  ♦  ♦  •  The 
court  Is  clearly  an  organization  Invested  by  law  with  certain  functions  for 
the  administration  of  Justice.  •  •  •  When  summoned,  sworn,  and  organ- 
ized, the  grand  Jury  are  a  constituent  part  of  the  court,  for  the  performance 
of  the  functions  and  duties  devolved  upon  the  courts  as  much  as  a  body  of  12 
petit  Jurors  impaneled  for  the  trial  of  a  person." 

•The  court  is  the  totality  of  the  constituent  parts.  It  consists  of  the  entire 
Judicial  organization  for  the  trial  of  causes  and  it  is  immediately  present 
whenever  and  wherever — ^from  the  opening  to  the  adjournment  of  the  sitting — 
these  constituent  parts  are  actually  performing  the  functions  devolving  upon 
them  by  law." 

The  times  and  places  for  holding  terms  of  court  are  fixed  by  stat- 
ute. Code  Civ.  Proc.  §  238.  In  Matter  of  Savin,  131  U.  S.  267,  9 
Sup.  Ct.  699,  33  L.  Ed.  150,  the  court  said: 

"We  are  of  the  opinion  that  within  the  meaning  of  the  statute  the  court, 
at  least  when  in  session.  Is  present  in  every  part  of  the  place  set  apart  for 
its  own  use,  and  for  the  use  of  its  officers.  Jurors,  and  witnesses." 

I  think  that  the  attempt  of  the  learned  justice  to  keep  the  court 
open,  he  being  in  the  meantime  absent  from  the  county  and  part  of 
the  time  holding  a  term  of  court  at  Syracuse,  is  not  warranted  by 
the  law  or  practice,  and  that  the  action  of  the  grand  jury  during  that 
time  was  null  and  void. 

This  motion  is  made  on  other  grounds  than  those  specified  in  sec- 
tion 313,  Code  of  Criminal  Procedure.  If  not  entertained,  I  see  no 
other  way  to  raise  the  question  here  presented.  "But  our  courts  have 
also  always  asserted  and  exercised  the  power  to  set  aside  indictments, 
whenever  it  has  been  made  to  appear  that  they  have  been  found  with- 
out evidence,  or  upon  illegal  and  incompetent  testimony."  People  v. 
Glen,  173  N.  Y.  395-400,  66  N.  E.  112. 

Motion  to  dismiss  these  indictments  granted.  It  is  ordered  that 
the  cases  be  submitted  to  another  grand  jury. 


(61  Misc.  Rep.  573.) 

PEOPLE  y.  THAYER. 

(Chemnng  County  Court    Deceoiber,  1906.) 

1.  JuBT  (5  127*) — Challenges— Time  of  Making. 

Under  Code  Cr.  Proc.  §§  369,  370,  an  objection  to  a  particular  Juror 
on  the  ground  that  ho  is  disquaUfled  must  be  taken  before  the  Juror  is 
Bwom. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  $  556;  Dec.  Dig. 
«  127.*] 

2.  CRIMINAL  Law  (|  923*) — New  Trial— Disqualification  of  Jttbob. 

Where  defendant  in  a  criminal  action  did  not  arail  himself  of  the  privl* 
lege  of  challenging  a  particular  Juror,  as  authorized  by  Code  Cr.  Proa 

•¥oT  oth«r  e»Mm  Me  lame  toplo  ft  fi  nitmbbb  In  Dec.  4  Am.  Dlgi.  1907  to  date,  4  Rep'r  Indezet 
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U  360,  870,  he  cannot  ask  for  a  new  trial  on  the  groond  that  a  Juror 
was  over  70  years  of  age,  where  no  prejudice  was  shown. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law,  Oent  Dig.  |  2281 ;  Dec. 
Dig.  S  923.*] 

Alfred  Thayer  was  convicted  of  robbery,  and  moves  for  a  new  trial. 
Denied. 

H.  L.  Bogart,  Dist.  Atty.,  for  the  People. 
Moreland  &  Thurston,  for  defendant. 

McCANN,  J.  The  defendant,  Alfred  Thayer,  was  tried  and  con- 
victed upon  an  indictment  charging  him  with  robbery.  This  is  a  mo- 
tion for  a  new  trial  on  the  ground  that  one  of  the  jurors  before  whom 
the  case  was  tried  was  disqualified  to  sit  because  he  was  over  the  age 
of  70  years.  It  appears  that  one  of  the  jurors  was  over  the  age  of 
70  years  at  the  time  of  the  trial,  and  it  also  appears  that  that  fact 
was  not  known  to  the  defendant,  or  either  of  his  attorneys,  until  after 
the  rendering  of  the  verdict.  The  juror  not  having  been  challenged, 
the  district  attorney  claims  that  this  question  cannot  be  raised  after 
a  verdict. 

Section  2,  art.  1,  of  the  Constitution  of  the  state  of  New  Yoric,  reads 

as  follows: 

"The  trial  by  Jury  in  aU  cases  in  which  It  has  been  heretofore  used  shall 
remain  inviolate  forever ;  but  a  jury  trial  may  be  waived  by  the  partiea  in 
all  civil  cases  in  the  manner  to  be  prescribed  by  law.'* 

The  defendant  claims  that  under  this  constitutional  provision  a  trial 
before  a  jury,  one  of  whose  members  is  over  the  age  of  70  years,  is 
equivalent  to  a  trial  by  11  jurors,  and  that  such  trial  is  a  nullity,  even 
if  the  defendant  consents  thereto— citing  Wynehamer  v.  People,  13 
N.  Y.  378;  Cancemi  v.  People,  18  N.  Y.  128.  The  defendant  also 
claims  that  a  failure  to  challenge  a  juror  is  not  a  waiver  of  defend- 
ant's rights.    Under  section  1180  of  the  Code  of  Civil  Procedure: 

"An  objection  to  the  qualiflcation  of  a  Juror  is  available  only  npon  a  chal- 
lenge." 

This  disposes  of  the  question  so  far  as  it  could  apply  to  a  civil  ac- 
tion. 

Section  358  of  the  Code  of  Criminal  Procedure  reads: 

"The  trial  jury  is  formed  as  prescribed  by  the  Code  of  Civil  Procedure." 

It  is  claimed  by  the  defendant  that  section  1180  of  the  Code  of 
Civil  Procedure  does  not  apply  in  criminal  cases,  notwithstanding  the 
provisions  of  section  368  of  the  Code  of  Criminal  Procedure;  also, 
that  chapter  3  of  the  Code  of  Criminal  Procedure  contains  within  it- 
self complete  provisions  with  reference  to  the  challenging  of  jurors  in 
criminal  cases,  but  does  not  require  a  challenge  in  a  case  like  the  one 
at  bar. 

I  cannot  agree  with  the  position  taken  by  the  defendant  on  this 
point.  The  Criminal  Code  (section  369)  recognizes  two  kinds  of  chal- 
lenges:   "(1)  To  the  panel;   (2)  to  an  individual  juror.** 

*For  oUier  cues  Me  same  topic  ft  fi  mxjmbkb  in  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  R«p'r  Indezee 
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Section  369  reads: 

"Before  a  juror  Is  called,  the  defendant  must  be  Informed  by  the  court,  or 
under  its  direction,  that  if  he  intend  to  challenge  an  individual  juror,  he  must 
do  so  when  the  juror  appears,  and  before  he  is  sworn." 

The  following  section   (section  370)'  subdivides  challenges  to  in- 
dividual jurors  into:    "(1)  Peremptory,  or  (2)  for  cause." 
Section  371  reads : 
"A  challenge  must  be  taken  when  the  juror  appears  and  before  he  is  sworn." 

Section  374  defines  a  challenge  for  cause  as  "an  objection  to  a  par- 
ticular juror  and  is:  (1)  General,  tfiat  the  juror  is  disqualified  from 
serving  in  any  case;  or  (2^  particular,  that  he  is  disqualified  from 
serving  in  the  case  on  trial. 

Section  387. reads: 

**The  first  twelve  persons  who  appear,  as  their  names  are  drawn  and  called, 
who  are  approved  as  indifferent  between  the  parties,  and  are  not  discharged 
or  excused,  must  be  sworn,  and  constitute  the  jury  to  try  the  issue." 

It  seems  to  me  that  the  foregoing  sections  provide  a  complete  sys- 
tem of  challenging,  and  make  it  a  statutory  requirement  that  any  ob- 
jection to  a  particular  juror,  on  the  ground  that  he  is  disqualified,  must 
be  taken  by  challenge  before  the  juror  is  sworn. 

The  argument  of  the  defendant  in  this  case  seems  to  proceed  upon 
the  line  that  there  is  no  statutory  requirement  that  a  defendant  shall 
avail  himself  of  the  objection  to  the  disqualification  of  a  juror  before 
a  verdict.  The  foregoing  citations  seem  to  me  conclusive  upon  that 
question.  However,  the  briefs  of  counsel  cite  many  cases  upon  the 
question  of  waiver,  and  the  defendant's  attorney  makes  an  extended 
argument  that  the  defendant  could  not  have  waived  his  rights  in  this 
matter  as  long  as  he  had  no  knowledge  of  the  fact  of  the  age  of  the 
juror.  This  argument  seems  also  to  be  answered  by  the  statutory 
provision.  The  defendant's  attorney  claims  that  the  question  has 
never  been  passed  upon  in  this  state,  but  cites  authorities  from  sev- 
eral states  of  the  Union  to  sustain  his  position,  viz. :  Hardy  v.  Sprowl, 
32  Me.  310;  Lane  v.  Goodwin,  47  Me.  693;  Briggs  v.  Town  of 
Georgia,  15  Vt.  61 ;  State  v.  Babcock,  1  Conn.  401 ;  Hill  v.  People,  16 
Mich.  361 ;  Schumaker  v.  State,  6  Wis.  324 ;  Cowles  v.  Buckman,  6 
Iowa,  161 ;  State  v.  Groom,  10  Iowa,  308 ;  Rice  v.  State,  16  Ind.  298 ; 
Burroughs  v.  State,  33  Ga.  403. 

An  examination  of  these  cases,  however,  shows  that  the  question  is 
decided  as  a  proposition  of  common  law  rather  than  upon  any  stat- 
utory provision.  Therefore  I  do  not  see  how  they  are  applicable.  The 
cases  cited  include  various  disqualifications,  such  as  a  juror  being  an 
alien,  over  age,  under  age,  disqualified  by  reason  of  nonresidence,  and 
the  failure  to  own  the  requisite  amount  of  property.  All  these  ques- 
tions are  involved  in  the  cases  referred  to.  Some  of  the  cases  cited 
by  defendant  are  very  strong  upon  the  proposition  that  the  failure  to 
object  to  a  juror  is  not  a  waiver  of  defendant's  rights,  where  the  de- 
fendant had  no  knowledge  of  the  disqualification,  and  hold  that  such 
a  trial  is  practically  a  trial  by  11  jurors.  Other  cases  go  so  far  as  to 
hold  this  rule  to  be  true  in  civil  actions.    On  the  other  hand,  many 
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cases  are  cited  from  outside  the  state  which  hold  to  the  contrary: 
Brewer  v.  Jacobs  (C.  C.)  22  Fed.  218;  Jeffries  v.^  Randall,  14  Mass. 
205;  Woodward  v.  Dean,  113  Mass.  297;  Wassun  v.  Feeney,  121 
Mass,  94,  23  Am.  Rep.  258 ;  Combs  v.  Commonwealth,  97  Ky.  26,  29 
S.  W.  734;  Williams  v.  State,  37  Miss.  410;  State  v.  Bowden,  71 
Me.  90.  The  cases  cited  from  without  the  state  are  at  variance,  al- 
though It  is  true  that  the  weight  of  the  authorities  seems  to  favor  the 
position  of  the  defendant,  if  such  authorities  can  be  considered  as  ap- 
plicable to  a  case  which  must  be  governed  by  statutory  provision.  Can- 
cemi  V.  People,  18  N.  Y.  128,  is  cited  by  defendant.  Here  it  is  held 
that  objections  to  jurors  may  be  waived.  People  v.  Mack,  35  App. 
Div.  115,  54  N.  Y.  Supp.  698,  is  a  criminal  case  in  which  one  of  the 
jurors  was  related  to  the  complainant  within  the  ninth  degree  of  af- 
finity. It  did  not  appear  that  the  juror  knew  that  he  was  disqualified. 
The  relationship  was  not  known  to  the  defendant  at  the  time,  or  to  his 
attorneys,  and  he  was  not  challenged.  The  court  cites  authorities  in 
the  state  of  New  York  and  in  other  states,  and  holds  that  this  is  not 
a  ground  for  a  new  trial.    The  opinion  says : 

"A  new  trial  can  be  granted  only  in  cases  provided  in  section  465.  It  Is  not 
apparent  how  the  present  case  can  be  brought  within  any  of  the  provisions 
of  section  465,  as  the  defendant  failed  to  inquire,  and  no  misconduct  is 
chargeable  to  the  juror,  and  it  does  not  appear  that  the  substantial  rights  of 
the  defendant  have  been  prejudiced." 

The  defendant  attempts  to  distinguish  this  case  on  the  ground  that 
the  relationship  was  not,  strictly  speaking,  a  "disqualification,"  but  was 
a  ground  of  diallenge  for  implied  bias;  but  section  371  of  the  Code 
of  Criminal  Procedure  says: 

**A  challenge  must  be  taken  when  the  jun>r  appears,  and  before  he  is 
sworn." 

This  includes  challenges  for  cause.  Section  370.  Challenges  for 
cause  include  disqualification  from  serving  in  any  case.    Section  374. 

Other  cases  cited  by  the  district  attorney  are  People  v.  Jewett,  6 
Wend.  388;  Bloomingdale  v.  Adler,  7  Misc.  Rep.  184,  27  N.  Y.  Supp. 
321;  Stedman  v.  Batchelor,  49  Hun,  392,  3  N.  Y.  Supp.  580;  Salis- 
bury V.  McClaskey,  26  Hun,  262;  Clark  v.  Van  Vracken,  20  Barb. 
281;  Seacord  v.  Burling,  1  How.  Prac.  175;  Bennett  v.  Matthews, 
40  How.  Prac.  428.  Many  of  the  foregoing  cases  are  civil  actions  and 
many  are  distinguishable  from  the  case  at  bar. 

The  defendant  claims  that  a  statutory  provision  that  a  defendant 
must  challenge  or  lose  his  rights  is  unconstitutional,  when  it  includes 
a  case  where  the  defendant  is  ignorant  of  the  fact  of  the  disqualifica- 
tion until  after  trial.  The  constitutionality  of  this  question  is  discussed 
in  Stokes  v.  People,  53  N.  Y.  173,  13  Am.  Rep.  492,  which  holds  "that 
the  constitutional  provision  does  not,  however,  prevent  the  Legislature 
from  regulating  the  method  of  procuring  and  impaneling  a  jury,  and, 
if  the  defendant  does  not  take  advantage  of  such  a  provision  designed 
to  protect  his  rights,  he  should  not  complain  in  the  absence  of  proof 
of  injury."  The  defendant  claims  that  an  analogous  question  would 
present  itself  where  a  case  is  tried  before  a  judge  not  qualified  to  sit 
in  the  particular  case;  citing  Matthews  v.  Noble,  25  Misc.  Rep.  674, 
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55  N.  Y.  Supp.  190 ;  Elmira  Realty  Co.  v.  Gibson,  103  App.  Div.  140. 
92  N.  Y.  Supp.  913 ;  People  v.  Connor,  142  N.  Y.  130,  36  N.  E.  807 ; 
Birdsall  v.  Fuller,  11  Hun,  204 ;  Schoonmaker  v.  Clearwater,  41  Barb. 
200 ;  Oakley  v.  Aspinwall,  3  N.  Y.  547.  In  these  cases  it  was  held 
that  a  judgment  was  a  nullity  by  reason  of  the  disqualification  of  the 
judge  presiding.  This  contention  is  answered  in  Salisbury  v.  Mc- 
Claskey,  26  Hun,  262,  in  which  case  two  of  the  jurors  were  cousins 
of  the  plaintiff.  No  knowledge  of  that  fact  came  to  the  defendant 
until  after  the  verdict,  A  motion  for  a  new  trial  was  denied.  The 
court  says: 

"The  appellant  has  assumed  that  the  relationship  of  a  Juror  was  equivalent 
and  had  the  same  eflPect  as  though  it  was  to  the  judge ;  that  is^  that  the  ques- 
tion of  the  relationship  of  one  or  more  of  the  Jurors  was  precisely  in  effect 
like  the  relationship  of  the  Judge  presiding  at  the  trial.  In  this  the  learned 
counsel  for  the  appellant  is  mistaken.  In  the  case  of  the  relationship  of  a  Judge 
at  a  trial  within  the  ninth  degree  to  one  of  the  parties  he  obtains  no  Juris- 
diction of  the  parties,  nor  can  such  jurisdiction  be  conferred  by  consent  Any 
judgment  rendered  where  such  relationship  exists  Is  absolutely  void;  the 
court  having  no  Jurisdiction  to  try  the  action  because  of  such  relationship. 
Hence  any  Judgment  in  such  case  will  be  set  aside,  though  the  same  be  against 
the  party  so  related.  But  as  to  a  juror  it  does  not  in  any  manner  affect  the 
jurisdictional  question.  The  court  has  Jurisdiction  over  the  parties  and  the 
subject-matter  of  the  action.  If  a  Juror,  no  matter  how  closely  related  to 
one  of  the  parties,  is  accepted  without  objection,  he  is  a  competent  Juror. 
The  relation  of  a  Juror  is  simply  a  disqualification,  the  same  as  though  over 
or  under  the  age  prescribed,  not  possessing  the  necessary  property  qualifica- 
tions, etc.  If  allowed  to  pass,  no  question  can  afterward  be  raised.  This 
proposition  is  too  clear  for  argument,  and  needs  no  reference  to  authorities." 

In  a  separate  opinion  in  the  same  case  Judge  Rumsey  says : 

"The  rule,  as  settled  by  authority,  seems  to  be  that,  while  the  relationship 
of  a  juror  to  a  party  is  ground  of  challenge  for  principal  cause,  yet,  if  the 
objection  Is  not  taken  when  the  Jury  is  impaneled,  the  presence  of  the  dis- 
qualified Juror  is  not  ground  for  a  new  trial,  although  the  disqualification  was 
not  known  to  the  defeated  party,  unless  it  appears  he  was  actually  prejudiced 
by  it" 

The  disqualification  of  a  judge  to  sit  is  governed  by  section  46  of 
the  Code  of  Civil  Procedure.  The  language  is  positive  and  explicit 
that  he  shall  not  sit  in  cases  where  disqualified.  The  distinction  as  to 
the  disqualification  of  jurors  lies  in  the  fact:  (1)  That  in  the  latter 
case  the  statute  provides  for  a  waiver,  while  as  to  judges  there  is 
no  such  statutory  provision;  and  (2)  as  to  judges,  it  is  a  jurisdictional 
matter. 

My  conclusion,  therefore,  is  that  the  Constitution  in  providing  a 
trial  by  jury  does  not  prevent  the  Legislature  from  regulating  the 
method  in  which  such  juries  shall  be  drawn  or  formed.  I  believe  that 
chapter  3  of  the  Code  of  Criminal  Procedure  contains  statutory  pro- 
visions which  require  that  the  question  of  the  disqualifications  of 
jurors  must  be  tried  before  the  juror  is  sworn,  and  that  the  sections 
hereinbefore  referred  to  constitute  practically  the  same  provision  as 
is  laid  down  in  the  Code  of  Civil  Procedure  under  section  1180,  which 
reads: 

**An  objection  to  the  qualification  of  a  juror  is  available  only  upon  a  chal- 
/enge." 
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The  defendant,  therefore,  not  having  availed  himself  of  the  privilege 
of  challenging  the  individual  juror  as  authorized  under  the  sections 
quoted,  cannot  now  ask  for  a  new  trial,  especially  in  view  of  the  fact 
that  it  is  not  shown  that  the  rights  of  the  defendant  have  been  preju- 
diced. 

An  order  may  therefore  be  prepared  denying  the  motion. 

Motion  denied. 


(Gl  MIsc*  Rep.  542.  . 

In  re  AMERICAN  SURETY  00,  OF  NEW  YORK. 

(Surrogate's  Court,  Kings  County.    December,  1908.) 

1*  GUABDIAN  AND  WABD  (|  177*)— DI8CHABOE  OF  SUBSTT. 

Under  Code  Civ.  Proc  $  812,  as  amended  by  Laws  1901,  p,  1290,  c.  624, 
a  surety  on  a  guardian's  bond  is  entitled  to  be  discharged  from  liability 
as  a  matter  of  right  on  notice  to  the  principal. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Gent  Dig.  M  607, 
617.  618;  Dec  Dig.  S  177.*] 
2.  Guardian  and  Wabd  (S  177^)~Disohabob  or  Subett— Retubn  or  Paxiauv 
Paid. 

On  an  application  by  a  surety  company  to  be  discharged  from  the  guard- 
ian's bond,  the  court  cannot  Impose  as  a  condition  that  the  premiums 
paid  by  the  guardian  to  the  surety  shall  be  repaid,  where  no  written  de- 
mand was  made  as  provided  by  Code  dr.  Proc.  S  812,  as  amended  by 
Laws  1901,  p.  1290,  C  524. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  M  617, 
618;  Dec  Dig.  S  177.*] 

Application  of  the  American  Surety  Company  of  New  York  to  be 
released  as  surety  on  the  bond  of  Olive  F.  Bleakney  and  Cornelia  C, 
Bleakney.    Application  granted.  • 

Henry  C.  Willcox,  for  petitioner. 
Edward  J.  Flanagan,  for  guardians. 

KETCHAM,  S.  The  application  of  the  surety  to  be  relieved  from 
the  bond  given  in  behalf  of  the  guardians  of  the  infant  above  named, 
together  with  three  similar  applications  affecting  other  infants  of  the 
same  family,  must  be  granted.  Section  812  of  the  Code  provides  that 
the  surety  "shall  be  entitled  as  a  matter  of  right  to  be,  and  shall  be, 
discharged  from  liability  as  hereinafter  provided,"  and  the  section 
thereinafter  prescribes  as  the  method  of  discharge  notice  to  the 
principal,  application  to  the  court  and  a  decree  or  order,  which  "must 
be  made,"  if  the  principal  fail  to  file  a  new  bond. 

Upon  these  motions,  both  the  text  and  the  history  of  this  enactment 
exclude  the  exercise  of  any  discretion,  or  the  application  of  any  view 
which  might  occur  to  a  fair  and  righteous  mind.  In  1900  the  section 
so  stood  that  the  Court  of  Appeals  interpreted  it  to  require,  from 
the  court  or  judge  to  whom  the  surety's  application  was  addressed, 
the  exercise  of  discretion  after  the  examination  of  the  facts  of  the 
given  case.  Matter  of  Thurber,  162  N.  Y.  244,  66  N.  E.  631.  But 
at  the  session  of  the  Legislature  which  followed  that  decision  the 

•For  other  oaies  mo  lame  topic  ft  8  nttmbbb  In  Dee.  4  Am.  Digs.  1907  to  date,  ft  R^'r  IndexM 
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words  above  quoted  were  introduced  into  the  statute,  so  that  the  re- 
lief, which  was  formerly  to  be  granted  or  withheld  upon  a  fair  review 
of  the  circumstances,  has  now  become  "matter  of  right,'^  removed 
from  judicial  inquiry,  and  the  surety  must  be  relieved  just  because  it 
wants  to  be  relieved.  Laws  1901,  p.  1290,  c.  624.  The  older  section 
prescribed  an  order  to  show  cause,  which  in  the  case  cited  was  held 
to  imply  that  cause  might  be  shown  against  the  application,  and  that, 
upon  the  appearance  of  cause,  the  prayer  of  the  surety  might  be  de- 
nied. For  the  order  to  show  cause  the  amendment  substituted  an  "ap- 
plication" upon  notice,  from  which  no  implication  results  such  as  was 
deduced  from  the  words  "order  to  show  cause." 

There  is  no  reason  in  these  cases  for  discharging  the  surety  except 
its  desire.  Save  for  the  limits  to  which  the  Code  has  been  trimmed, 
there  would  be  good  reason  why  the  relief  should  be  refused.  The 
court  is  forbidden  to  regard  the  undisputed  facts  that  the  guardians 
have  been  precise  and  faithful  in  their  observance  of  duty ;  that  when 
the  bonds  were  given  the  guardians  paid  the  surety  a  premium  in  con- 
sideration of  which  the  surety  agreed  to  remain  as  bondsman  for 
one  year,  which  has  not  yet  expired;  that  since  the  making  of  this 
agreement  the  surety  bound  in  this  case  has,  in  combination  with  other 
surety  companies  in  this  city,  raised  the  rates  and  premiums  charged 
for  acting  on  official  bonds;  and  that  it  is  now  impossible  to  get  a 
bond  from  any  surety  company,  except  at  a  uniform  rate  higher  than 
that  charged  on  the  bonds  in  question.  The  guardians  pray  that,  if 
these  applications  be  granted,  it  shall  be  upon  condition  that  the  pre- 
miums which  they  have  paid  the  applicant  for  service  during  the  term 
of  the  contract  above  stated  be  repaid ;  but  the  Code,  as  now  fashion- 
ed, leaves  no  power  in  the  court  to  impose  terms  for  the  exercise  of 
an  unqualified  right.  The  privilege  that  the  "surety  ♦  ♦  ♦  shall  re- 
turn any  compensation  that  has  been  paid  for  the  unexpired  portion 
of  such  suretyship,"  which  is  given  in  the  last  sentence  of  section  812, 
depends  upon  a  written  demand,  of  which  no  proof  is  made,  and  it 
cannot  be  awarded  on  these  motions. 

Let  orders  be  presented  for  the  discharge  of  the  surety  and  for  the 
filing  of  new  bonds. 

Application  granted. 

(01  Misc.  Rep.  544.) 

In  re  LUTHGEN'S  WILL. 

(Surrogate's  Court,  Kings  County.     December,  1908.) 

WIXX0  (I  802*)— Execution— Evidence. 

Wbere  a  will  was  read  aloud  to  testator  In  the  presence  of  botb  tbe 
witnesses,  and  it  contained  a  statement  that  testator  declared  in  the  pres- 
ence of  the  undersigned  witnesses  that  a  person  named  should  inherit 
whatever  estate  he  had,  and  testator  signed  the  will,  and  the  witnesses 
signed  their  names  thereto,  the  evidence  of  publication  and  request  that 
witnesses  subscribe  the  instrument  was  sufficient 

[Ed.  Note.— For  other  cases,  see.  Wills,  Cent  Dig.  |  700;  Dec  Dig.  | 
802.*] 
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In  the  matter  of  the  probate  of  the  last  will  of  Charles  Luthgen. 
Motion  that  probate  be  refused  denied. 

John  R.  Kuhn  (Walter  G.  Rooney,  of  counsel),  for  proponent. 
Charles  W.  Philipbar,  for  contestants. 

KETCHAM,  S.  The  contestants  moVe  at  the  close  of  the  propo- 
nent's  case  that  probate  be  denied,  claiming  that  the  testimony  of  the 
subscribing  witnesses  fails  to  show  either  publication  of  the  will  or  a 
request  by  the  testator  that  the  witnesses  sign  as  such.  The  instru- 
ment was  written  in  German,  and  its  translation  is  as  follows : 

"I,  the  undersigned,  Karl  Luthgen,  bom  In  Lubeck,  November  9,  1^7,  In- 
mate of  the  Marien-Heim,  Brooklyn,  since  February  1st,  1902,  declare  here- 
with In  the  presence  of  the  two  undersigned  witnesses,  Mrs.  Emilie  Zerbonl, 
Matron  of  the  Home,  Heinrich  Meyer,  Inmate  of  the  Home,  that  after  my 
death  the  Marien-Heim  shall  inherit  whatever  estate  I  leave. 
'*I  authorize  herewith  Mrs.  Emilie  Zerbonl  to  take  possession  of  it 
"Given  in  the  Marien-Heim  of  Brooklyn,  the  12th  of  August,  One  thousand 
nine  hundred  and  seven.  Charles  Luthgen. 

"Emilie  Zerbonl. 
"Heinrich  Meyer." 

Upon  a  reading  of  the  stenographer's  minutes,  some  testimony  does 
appear  tending  to  show  a  declaration  by  the  testator.  He  and  the 
witnesses  each  entered  upon  the  ceremony  of  execution  with  the  knowl- 
edge that  the  transaction  was  testamentary  and  with  the  knowledge 
that  the  others  knew  the  nature  of  the  act.  The  will  was  read  to  the 
testator  in  the  presence  of  both  witnesses,  and  he  said  when  he  signed 
it  that  "it  was  all  right" — that  "he  was  satisfied  and  pleased  with  it." 
One  witness  swears  that  the  testator  said  that  the  paper  ws^s  his  will 
before  he  signed  it.  The  other  swears  that,  when  she  and  her  fellow 
witness  entered  the  room  on  the  occasion  when  the  instrument  was 
signed,  she  told  Mr.  Luthgen  that  the  will  was  ready  and  asked  him  if 
he  was  ready  to  sign  it,  and  he  said,  "Yes."  Immediately  after  the 
will  was  made,  and  before  the  parties  to  its  attestation  separated,  the 
testator  said  that  it  was  his  will  and  testament.  While,  therefore,  it 
cannot  be  found  that  there  was  any  word  of  publication  or  declara- 
tion at  the  moment  of  the  testator's  subscription,  the  acts  and  conver- 
sation which  preceded  and  followed  the  testamentary  ceremony  to- 
gether justify  a  finding  that  there  was  a  declaration  at  the  time  of  the 
subscription. 

The  fact  of  a  request  would  substantially  appear  from  the  same  evi- 
dence, eked  out  by  the  further  fact  that  the  witnesses  did  sign  the  in- 
strument immediately  after  the  testator  signed  it.  But  the  request  bet- 
ter appears  from  a  circumstance  peculiar  to  this  will.  When  the  tes- 
tator signed  the  paper,  his  act  was  declared  to  be  done  "in  the  presence 
of  the  two  subscribing  witnesses."  The  will  containing  the  words  last 
quoted  had  just  been  read  aloud.  This  act  and  declaration,  made  in 
the  presence  of  those  who  forthwith  became  the  "two  undersigned 
witnesses,"  to  whom  his  written  declaration  referred,  must  be  regard- 
ed as  a  request  that  they  should  fulfill  the  intention  which  he  had 
confessed  by  the  reading  of  the  instrument  and  his  signature  thereto. 
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The  request  does  not  less  clearly  appear  than  it  would  if  he  had  orally 
said: 

"I  am  signing  this  Instrument  in  the  presence  of  these  witnesses,  and  they 
are  about  to  sign  as  witnesses  as  soon  as  I  have  signed." 

The  motion  is  denied,  and  the  trial  may  be  resumed  upon  two  days' 
notice. 

Motion  denied. 

g—^.  •  .: 

(61  Misc.  Rep.  594.) 

In  re  ENOS'  ESTATE. 

(Surrogate's  CJourt,  Montgomery  Ck)unty.    December,  1908.) 

L  Wowc  AND  Labob  (§  26*)--PBESUMPnoN9— Relation  of  Parties. 

Where  a  niece,  without  any  legal  obligation  so  to  do,  provides  her  aunt 
with  a  home  and  board,  and  renders  laborious  services  for  two  years,  day 
and  night,  an  agreement  to  pay  a  reasonable  compensation  will  be  pre- 
sumed. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent.  Dig.  i  48;  Dec. 
Dig.  §  2a*] 

2.  WnxB  (§  714*)— Legacy  to  CeeditoBt— Satiseaction  of  Debt. 

A  legacy  in  the  will  of  an  aunt  to  her  niece  will  not  be  deemed  in  sat- 
isfaction of  a  debt  contracted  for  services  rendered  by  the  niece  in  tak- 
ing care  of  the  aunt  and  providing  her  with  a  home,  when  rendered*  after 
the  will  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  1G9&-1701;  Dec. 
Dig.  «  714.*] 

In  the  matter  of  the  estate  of  Margaret  Enos.  From  an  order  of 
the  surrogate  assessing  the  transfer  tax,  the  executrix  appeals.  Mod- 
ified. 

Wendell  &  Sponable,  for  executrix. 
George  C.  Stewart,  for  State  Comptroller. 

MYERS,  S.  The  decedent  died  January  27,  1907,  at  the  age  of  84 
years,  leaving  her  surviving  Augusta  Fisher,  this  appellant,  her  niece, 
and  also  leaving  one  nephew,  her  only  heirs  at  law  and  next  of  kin. 
She  left  personal  property,  the  net  value  of  which  was  found  by  the  ap- 
praiser to  be  $2,731.27,  and  upon  this  amount  tax  was  assessed  by 
the  order  appealed  from. 

On  the  1st  day  of  January,  1903,  decedent,  then  being  sickly,  came 
to  reside  with  the  appellant,  whether  of  her  own  accord  or  by  invita- 
tion the  evidence  taken  by  the  appraiser  does  not  show,  and  continued 
to  reside  in  the  home  of  appellant,  and  was  boarded,  nursed,  and  cared 
for  by  her  until  her  death.  On  the  10th  day  of  September,  1904,  de- 
cedent made  her  last  will  and  testament,  in  which  she  first  directed 
that  all  her  just  debts  and  funeral  expenses  be  paid,  and  thereafter 
devised  and  bequeathed  all  of  her  property  unto  Augusta  Fisher,  the 
appellant  herein,  and  to  her  heirs  and  assigns,  forever,  and  appointed 
the  said  Augusta  Fisher  to  be  executrix. 

The  evidence  taken  by  the  appraiser  shows  that  at  no  time  was  any 
agreement  entered  into  between  decedent  and  appellant  whereby  de- 

*For  oUi«r  omm  see  same  topic  ft  S  kumbib  In  Dec.  A  Am.  Digs.  Id07  to  date,  A  Rep'r  Indexes 
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cedent  was  to  pay  any  certain  sum  for  her  care  and  maintenance,  or 
any  stated  amount  per  week  for  care  and  maintenance.  For  the  serv- 
ices, board,  etc.,  the  appellant  made  claim  as  a  creditor  of  the  estate 
on  the  hearing  before  the  appraiser  for  $1,486,  which  amount  was 
not  allowed  and  deducted  by  the  appraiser  as  a  debt  in  fixing  the  value 
of  the  estate  subject  to  taxation.  There  is  no  dispute  that  claimant 
furnished  board  and  lodging  and  rendered  all  the  services  for  which 
she  claims  compensation  as  creditor,  nor  is  there  any  dispute  that 
the  amount  claimed  is  reasonable.  The  only  question  now  to  be  de- 
termined is  whether  appellant  is  entitled  to  have  such  claim  allowed 
and  deducted  as  a  debt  against  tht  estate,  for  the  purpose  of  arriving 
at  the  value  of  the  estate  subject  to  taxation. 

The  rendition  and  acceptance  of  services  beneficent  in  their  nature 
imply  a  promise  to  pay  what  such  services  are  reasonably  worth.  This 
is  the  general  rule  laid  down.  Such  presumption,  however,  is  over- 
come in  certain  cases  from  the  relationship  of  the  parties  and  the  cir- 
cumstances surrounding  the  transactions.  The  claimant  in  this  case, 
without  any  legal  obligation  on  her  part  to  do  so,  received  the  decedent 
into  her  home,  and,  in  addition  to  providing  her  with  a  home  and 
boarding  her,  rendered  laborious  services,  which  during  the  last  two 
years  of  her  life  occupied  most  of  appellant's  time  and  attention  day 
and  night.  Had  this  appellant  been  without  a  home,  and  gone  to  the 
home  of  decedent,  and  rendered  such  services  there,  receiving  in  re- 
turn a  home  and  support  and  maintenance,  I  think,  without  a  promise 
on  the  part  of  decedent  to  pay  for  such  services,  that  a  presumption 
would  arise  that  the  services  were  gratuitous.  In  this  case  there  was 
not,  in  my  opinion,  a  sufficient  reciprocity  in  the  benefits  enjoyed  by 
the  parties,  nor  a  sufficiently  close  relationship  existing,  between  them, 
to  rebut  the  presumption  of  an  agreement  to  pay  a  reasonable  value 
for  such  board,  lodging,  and  care. 

The  will  contained  an  express  direction  for  the  payment  of  debts. 
A  large  portion  of  the  support  and  services  for  which  claim  is  made 
was  rendered  after  the  making  of  the  will,  and  I  believe  that  the  doc- 
trine that  a  legacy  is  never  deemed  a  satisfaction  of  a  debt  contracted 
after  the  making  of  a  will  applies  in  this  case  to  such  services.  De- 
cedent having  made  claimant  her  sole  legatee,  it  is  true  she  could 
maintain  no  action  for  the  value  of  her  services,  electing  to  accept 
the  bequest.  Had  she,  on  the  contrary,  failed  to  make  a  provision 
for  claimant  by  her  will,  I  am  clearly  of  the  opinion,  from  the  word- 
ing of  the  instrument  and  all  the  circumstances,  that  she  could  have 
recovered  from  the  estate  the  value  of  the  services  rendered,  and 
for  the  purpose  of  taxation  the  claim  should  be  allowed  as  a  valid  debt 

Let  the  order  appealed  from  be  modified  to  the  extent  of  making 
the  cash  value  of  the  estate  to  be  taxed  $1,246.27,  instead  of  $2,731.27, 

Decree  modified. 
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McDONNBLL  T.  METBOPOLITAN  BBIDGB  &  CONSTBUOriON  CO. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    March  19,  1909.) 

1.  Master  and  Skbtant  (§  129*)— Injuries  to  Sebvani^Pboximatb  Cause. 

Where  the  mast  of  a  derrick  was  being  erected  with  supporting  timbers 
on  each  side,  and  after  the  mast  had  been  set  up,  and  one  of  the  support- 
ing timbers  attached  to  it,  decedent  climbed  the  mast  to  attach  the  other 
timber  to  it,  when  both  were  knocked  over  by  the  supporting  timber,  which 
was  being  raised,  falling  over  against  the  timber  already  attached,  break- 
ing it  in  three  pieces,  one  of  which  struck  and  killed  decedent,  even  if  the 
latter  timber  was  rotten  in  the  center,  such  defect  was  not  the  proximate 
cause  of  the  accident,  since  the  same  result  might  have  happened  if  the 
timber  had  been  sound. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  257, 
258;  Dec.  Dig.  §  129.*3 

2.  Masteb  and  Servant  (§  265*)  —  Injuries  to  Servant— Action— Burden  or 

Proof— Proximate  Cause  of  Injxtrt. 

One  suing  for  a  servant's  death  must  prove  that  the  negligence  com- 
plained of  proximately  caused  the  accident  resulting  in  intestate*s  death, 
and  such  fact  must  be  proved  by  evidence,  and  cannot  be  left  to  conjecture. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  879; 
Dec,  Dig.  §  265.*] 

8.  Master  and  Servant  (S  227*)— Injuries  to  Servant— Master's  Liabujtt— 

CONTRIBXTTORT  NEOLIOENOE. 

If  a  servant's  death  by  the  falling  of  a  derrick  was  due  to  his  own  neg- 
ligence his  employer  would  not  be  liabla 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ceot  Dig.  i  668 ; 
Dec  Dig.  I  227.*] 

4.  Master  and  Servant  (§  177*)— Fellow  Servants— Neolioencs. 

If  the  falling  of  a  derrick  by  which  a  servant  was  killed  was  due  to  the 
negligence  of  fellow  servants,  the  master  would  not  be  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  |  852; 
Dec.  Dig.  «  177.*] 
6.  Master  and  Servant  (8  97*>— Injuries  to  Servant— Master's  Liability- 
Unavoidable  Accident. 

If  the  falling  of  a  derrick  by  which  a  servant  was  killed  was  an  un- 
avoidable accident  the  master  would  not  be  liable  for  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  163; 
Dec.  Dig.  §  97.*] 

Hirschberg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Annie  McDonnell,  as  administratrix  of  the  estate  of 

James  J.  McDonnell,  deceased,  against  the  Metropolitan  Bridge  & 

Construction  Company.    From  a  judgment  for  plaintiff,  and  an  order 

den3ring  a  motion  for  a  new  trial,  defendant  appeals.    Reversed,  and 

-  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  BURR,  JJ. 

Lynn  W.  Thompson  (Hector  M.  Hitchings,  on  the  brief),  for  ap- 
pellant. 

George  F.  Hickey  (M.  P.  O'Connor,  on  the  brief),  for  respondent. 

•For  oUi«r  oasM  Me  lame  topic  ft  S  nitmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rcp'r  Indexes 
IISN.Y.S.— 56 
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BURR,  J,  James  J.  McDonnell  was  employed  by  the  defendant. 
On  the  26th  day  of  December,  1907,  he  was  engaged  with  other  em- 
ployes of  the  said  defendant  in  erecting  a  derrick.  The  derrick  was 
composed  of  three  heavy  pieces  of  timber,  one  upright  timber,  known 
as  the  "mast,"  which  was  12  inches  wide  by  12  inches  thick,  and  two 
supporting  timbers,  known  as  the  "stiff  legs,"  which  were  10  inches 
wide  by  10  inches  thick.  The  mast  had  been  set  up,  and  one  of  the 
stiff  legs  had  been  placed  in  position  and  secured  to  it,  and  the  other 
stiff  leg  was  being  raised  up  to  the  top  of  the  mast  for  the  purpose  of 
being  so  secured,  when  the  whole  structure  fell,  carrying  McDonnell, 
who  had  been  raised  to  the  top  of  the  mast  for  the  purpose  of  fasten- 
ing the  stiff  legs  in  place,  down  to  the  ground.  After  the  fall  of  the 
derrick,  the  stiff  leg  which  had  been  attached  to  the  mast  was  found 
broken  into  three  pieces,  one  of  which  had  struck  McEtonnell  in  the 
head,  causing  his  death. 

The  evidence  introduced  on  the  part  of  the  plaintiff  failed  to  estab- 
lish that  the  fall  of  the  derrick  was  due  to  any  negligence  on  the  part 
of  the  defendant.  It  was  conceded  that  the  only  possible  basis  for 
such  claim  was  that  the  stiff  leg,  which  after  the  accident  was  found 
to  be  broken,  gave  evidences  of  dry  rot  in  the  center  thereof.  The 
weight  of  the  evidence  in  the  case  was  clearly  to  the  contrary;  but, 
conceding  that  there  may  have  been  sufficient  evidence  to  make  it  prop- 
er to  submit  this  question  to  the  jury,  it  does  not  affirmatively  appear 
that  this  was  the  proximate  cause  of  the  injury  which  resulted  in 
McDonnell's  death.  The  only  witnesses  called  for  the  plaintiff  who 
pretend  to  give  an  accurate  account  of  the  manner  of  the  happening 
of  the  accident  were  Francisco  Caulo  and  Giuseppe  Sernicola.  They 
both  agree  in  substance  in  stating  that  the  stiff  leg  which  was  being 
raised  to  the  top  of  the  mast  fell  over  against  the  other  stiff  leg,  bring- 
ing it  and  the  mast  down  to  the  ground.  The  other  witnesses  called  for 
the  plaintiff  admit  that  the  first  thing  that  attracted  their  attention 
was  the  crash  or  break  as  the  derrick  fell.  The  witnesses  called  for 
the  defendant,  who  saw  the  accident,  also  testify  that  it  was  the  swing- 
ing of  the  boom,  and  the  stiff  leg  which  was  being  raised  into  position, 
against  the  other  stiff  leg  and  the  mast,  which  brought  the  whole 
structure  to  the  ground. 

As  compared  with  the  weight  which  the  derrick  was  intended  to  lift, 
and  which  prior  to  the  time  of  the  accident  it  had  safely  lifted,  the 
weight  and  consequent  strain  upon  the  mast  and  stiff  leg  then  in  posi- 
tion was  insignificant.  If  the  wood  had  been  perfectly  sound,  pre- 
cisely the  same  result  might  have  followed  which  did  follow  in  this 
case.  The  burden  of  proof  that  the  negligence  complained  of  was 
the  proximate  cause  of  the  injury  resulting  in  her  intestate's  death 
was  on  the  plaintiff.  This  must  be  established  by  evidence,  and  can- 
not be  left  to  surmise  or  conjecture.  Larson  v.  St.  Paul  &  Duluth 
R.  R.  Co.,  43  Minn.  488,  45  N.  W.  1096 ;  C.  &  O.  R  R.  Co.  v.  Heath, 
103  Va.  64,  48  S.  E.  508;  Kelsey  v.  Jewett,  28  Hun,  51;  1  Thomp- 
son's Com.  on  Neg.  §  44. 

It  was  pure  speculation  on  the  part  of  the  jury  that  the  defective 
timber  (conceding  it  for  the  sake  of  the  argument  to  be  such)  had 
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anything  to  do  with  the  death  of  plaintiff's  intestate.  It  was  the  fall 
of  the  structure,  and  not  the  breaking  of  the  timber,  which  caused 
his  death.  The  evidence  strongly  indicates  that  the  fall  of  the  der- 
rick was  caused  by  the  negligence  of  McDonnell  himself.  Whether 
it  was  due  to  that,  or  to  the  negligence  of  his  fellow  servants,  or 
whether  it  was  an  unavoidable  accident,  the  defendant  was  not  re- 
sponsible for  it.  The  plaintiff  failed  to  establish  either  the  negligence 
of  the  defendant,  or  the  freedom  from  contributory  negligence  of  her 
intestate,  and  the  motion  to  dismiss  the  complaint  should  have  been 
granted. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted ;  costs  to  abide  the  event.  All  concur,  except 
HIRSCHBERG,  P.  J.,  who  dissents. 


DEDuAWABB  VALLEY  TELEPHONE  CO.  v.  TIFFANY. 
(Supreme  Court,  AppeUate  Division,  Third  Department    March  10,  1009.) 

COBPOBATIONS  (§  175*)— STOCKHOLDERS— ASSESSMENTS. 

A  corporate  by-law  provldiug  that,  when  the  treasurer  has  not  sufficient 
funds  to  pay  a  debt  of  the  corporation,  an  assessment  shall  be  made  on 
the  stockholders  to  cover  the  amount  necessary  to  cancel  such  debt,  unless 
otherwise  arranged  and  paid  for  by  the  board  of  directors,  did  not  au- 
thorize an  assessment  to  pay  the  estimated  expenses  of  the  current  year ; 
and  that  a  portion  of  the  year  had  expired  when  the  assessment  was  made 
was  immaterial,  where  it  did  not  affirmatively  appear  that  the  assess- 
ment was  to  pay  an  indebtedness  beyond  the  funds  on  hand. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Dec.  IMg.  i  175.*J 

Appeal  from  Broome  County  Court. 

Action  by  the  Delaware  Valley  Telephone  Company  against  Elmer 
C.  Tiffany.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

C.  T.  Alverson,  for  appellant. 

C.  E.  Scott,  for  respondent. 

CHESTER,  J.  The  action  is  brought  to  recover  an  assessment 
made  by  the  plaintiff  in  May,  1905,  against  the  defendant,  as  one  of 
the  stockholders  of  the  plaintiff.  The  assessment  is  made  pursuant  to 
one  of  the  by-laws  of  the  plaintiff  company,  which  provides  as  follows : 

'*When  there  are  not  sufficient  funds  in  the  treasurer's  hands  to  pay  the  in- 
debtedness of  the  corporation,  an  assessment  shall  be  made  on  the  stockholders 
to  cover  the  amount  necessary  to  cancel  such  indebtedness,  unless  otherwise 
arranged  and  paid  by  the  board  of  directors." 

This  by-law  authorizes  an  assessment  only  when  there  are  not  suf- 
ficient funds  in  the  treasurer's  hands  to  pay  the  indebtedness  of  the 
corporation,  and  then  only  authorizes  an  assessment  for  a  sufficient 
amount  to  cancel  the  indebtedness.    The  proof  on  the  trial  was  to  the 

*For  other  cases  see  same  topic  &  8  MuaiBXB  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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effect  that  the  assessment  was  made,  not  for  the  purpose  of  paying  an 
indebtedness  of  the  company  over  and  above  the  funds  on  hand,  but 
was  to  pay  the  estimates  of  the  expenses  for  conducting  the  company 
for  the  current  year.  The  fact  that  a  portion  of  the  year  had  expired 
before  the  assessment  was  made  makes  no  difference,  so  long  as  it  did 
not  affirmatively  appear  that  the  amount  of  the  assessment  was  re- 
quired to  pay  for  indebtedness  then  due  above  the  moneys  on  hand. 
For  this  reason  alone  the  learned  County  Court  was  correct  in  revers- 
ing the  judgment  of  the  justice  of  the  peace. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


In  re  CHAPPEIiL^ 

(Sapreme  Court,  Appellate  DlvlBion,  First  Department    Mardi  19,  1009.) 

Attobnkt  and  Olusnt  (i  44*)— Offense  WABBAinxNo  Dxsbabicent. 

An  attorney  at  law  and  notary  public,  who  received  checks  from  two 
women,  who  applied  to  him  for  an  acknowledgment,  giving  to  one  a  re- 
ceipt showing  that  he  accepted  it  as  an  attorney  for  collection,  and  wrong- 
fully appropriated  the  proceeds  of  both  checks  to  his  own  use,  refusing 
to  account  therefor  on  demand,  is  guilty  of  such  an  offense  as  warrants  his 
disbarment 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  i  56; 
Dec.  Dig.  «  44.*] 

In  the  matter  of  the  petition  of  the  Association  of  the  Bar  of  the 
City  of  New  York  against  Everett  T.  Chappell,  an  attorney,  for 
disbarment.    Motion  granted,  and  respondent  disbarred. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 

LIN,  McLaughlin,  and  scott,  jj. 

Einar  Chrystie,  for  petitioner. 
Everett  T.  Chappell,  pro  se. 

PER  CURIAM.  The  Association  of  the  Bar  of  the  City  of  New 
York  presented  to  this  court  charges  against  the  respondent  as  an  at- 
torney and  counselor  at  law,  in  that  on  the  25th  day  of  July,  1908,  or 
thereabouts,  he  received  from  Carrie  Gordon  and  Isabel  Gordon  two 
certain  checks  for  $247.01  each,  drawn  upon  a  bank  in  Portsmouth, 
Va.,  one  of  which  was  payable  to  the  said  Carrie  Gordon  and  the 
other  to  the  said  Isabel  Gordon;  that  the  said  respondent  agreed  to 
have  the  said  checks  cashed  and  to  turn  the  money  so  received  over  to 
them,  and  said  checks  were  duly  indorsed,  received  by  the  respondent, 
and  collected  by  him;  but  that,  instead  of  paying  the  money  to  the 
said  Carrie  and  Isabel  Gordon,  the  respondent  appropriated  the  pro- 
ceeds of  the  checks  to  his  own  use,  and  still  refuses  to  pay  the  same 
over  to  the  said  Carrie  and  Isabel  Gordon.  A  copy  of  this  petition, 
containing  the  charge,  was  duly  served  upon  the  respondent,  who  in- 
terposed an  answer  admitting  the  receipt  of  the  checks,  and  that  he 
collected  them  and  appropriated  the  proceeds  thereof  to  his  own  use, 
but  alleged  that  the  respondent  at  no  time  ever  acted  as  the  attorney 

«For  otht  ouM  M6  same  topic  ft  S  inncBSB  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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for  the  said  Carrie  and  Isabel  Gordon,  and  never  received  any  com- 
pensation or  promise  of  compensation  as  such  attorney.  When  this 
answer  was  filed,  the  proceeding  was  adjourned  at  the  request  of  the 
respondent,  and  subsequently,  and  on  the  6th  day  of  March,  1909,  the 
said  proceeding  was  continued,  and  the  respondent  duly  examined 
before  this  court,  and  testified  in  his  own  behalf. 

From  the  admissions  in  the  respondent's  answer  and  his  testimony 
upon  the  hearing  it  appeared:  That  the  respondent  had  been  duly 
admitted  as  an  attorney  and  counselor  at  law,  and  that  he  had  also 
been  appointed  a  notary  public.  That  he  had  an  office  in  the  city  of 
New  York  for  the  practice  of  his  profession,  and  also  as  a  notary  pub- 
lic of  the  state  of  New  York.  That  some  time  before  the  25th  of 
July,  1908,  these  two  women,  Carrie  and  Isabel  Gordon,  called  upon 
the  respondent  at  his  office  to  have  the  execution  of  a  deed  conveying 
certain  property  in  the  state  of  Virginia  acknowledged.  That  the  re- 
spondent took  their  acknowledgments  and  procured  for  them  the  cer- 
tificate of  the  county  clerk  that  he  was  a  notary  public,  and  delivered 
the  deed,  so  acknowledged,  and  with  this  certificate  attached,  to  the 
grantors  therein,  and  received  from  them  $1.  That  subsequently,  and 
on  the  25th  of  July,  1908,  one  of  these  women  came  to  the  respondent 
and  asked  him  to  cash  for  her  a  check  for  $247.01  drawn  upon  a  bank 
in  Virginia.  That  the  respondent  told  her,  "Very  well,"  he  would  in- 
dorse the  check,  and  deposit  it  in  his  bank,  and  when  it  went  through 
he  would  turn  the  funds  over  to  her.  At  the  same  time  he  gave  her  a 
receipt,  written  upon  a  paper  which  was  headed,  "Everett  T.  Chappell, 
Counselor  at  Law,  335  Broadway,  cor.  Worth  Street,"  and  which  read 
as  follows: — 

"New  York,  July  25,  1908. 

"Received  from  Carrie  Gordon  check,  signed  by  Norman  Casell,  dated  July 
15,  1908,  for  the  sum  of  $247.01  on  the  Bank  of  Tidewater,  Portsmouth,  Va., 
which  sum  is  to  be  paid  to  Carrie  Gordon,  when  check  is  collected. 

"B.  T.  ChappeU." 

That  a  short  time  subsequent  to  this  Isabel  Gordon  came  in  and  left 
with  the  respondent's  clerk  or  stenographer  a  similar  check  duly  in- 
dorsed by  the  payee.  The  respondent  further  testified:  That  he  de- 
posited these  checks  to  his  own  account  in  a  bank  in  the  city  of  New 
York  in  which  he  kept  an  account.  That  a  few  days  afterwards  one 
of  these  women  came  to  his  office,  when  he  sent  to  the  bank,  but  re- 
ceived word  that  the  bank  would  not  have  any  return  upon  these  checks 
until  15  days  from  the  time  of  the  deposit.  That  subsequently  the 
checks  were  paid  and  credited  to  the "  respondent.  That  the  Gordons 
then  came,  but  he  evaded  seeing  them,  "as  I  didn't  want  them  to  think 
I  had  overdrawn  their  accounts,  you  know ;  had  gone  into  their  money, 
so  I  didn't  see  them  for  a  day  or  two."  That  the  respondent  then  sent 
a  clergyman  to  these  women  to  explain  the  situation,  and  subsequently 
received  a  letter  from  one  of  the  women;  but,  instead  of  consenting 
that  the  respondent  keep  the  money,  the  letter  consists  of  a  demand 
for  its  repayment  at  once,  and  absolutely  refused  to  allow  the  re- 
spondent to  keep  the  money  until  the  1st  of  October  unless  he  should 
give  security  for  it.     The  respondent  afterwards  sent  these  women 
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some  papers  that  he  called  security,  but  which  seem  to  have  been  of 
no  value.  After  the  receipt  of  this  letter  the  other  woman  came  to 
see  the  respondent.  That  he  told  her  what  had  occurred,  and  she 
seemed  to  feel  sorry  for  him  to  the  extent  that  he  had  got  himself 
behind,  and  hoped  he  would  be  able  to  straighten  it  out  by  that  time. 
The  respondent  testified :  That  the  money  went  into  his  general  bank 
account  and  he  failed  in  business.  "Everything  went  away."  That  he 
had  never  repaid  the  money,  or  any  part  of  it.  This  statement  of  fact 
is  taken  from  the  respondent's  own  testimony. 

The  respondent  was  an  attorney  at  law  and  notary  public,  and  had 
taken  the  acknowledgment  of  these  women  to  a  deed.  He  received 
from  them  checks,  which  they  indorsed  and  delivered  to  him;  he  giv- 
ing a  receipt  upon  his  office  paper,  which  stated  that  he  was  an  attorney 
and  counselor  at  law  and  that  he  received  this  check  for  collection,  the 
proceeds,  when  collected,  to  be  turned  over  to  the  owners  of  the  checks. 
He  received  the  proceeds,  appropriated  it  to  his  own  use,  and  has  never 
accounted  for  or  paid  it  over.  His  own  testimony  shows  that  there 
never  was  an  agreement  that  he  could  use  this  money  until  the  1st  of 
October,  but  that  there  was  a  constant  demand  for  the  payment  of 
the  money.  The  mere  statement  of  facts  is  sufficient  to  show  that  this 
respondent  has  been  guilty  of  such  an  offense  that  he  should  no  longer 
remain  a  member  of  the  profession. 

The  motion  is  therefore  granted,  and  the  respondent  disbarred. 


ALTMAN  et  al.  t.  CXXSHRANIL 
[Supreme  Court,  Appellate  Division,  Second  Department     March  19,  1909.) 

1,  Plsadiitq  (S  120*)— Answeb— DeniaI/. 

A  material  fact  alleged  is  not  put  in  issue  by  a  statement  inconsistent 
with  the  facts  alleged,  or  from  which  a  general  denial  may  be  Implied  or 
inferred. 

[EA,  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  244;  Dec  Dig. 
§  120.*] 

2.  Justices  of  the  Peace  (§  122*)— Judgment— Default. 

Code  Civ.  Proc.  §  2891,  as  amended  by  chapter  291,  p.  681,  liaws  1906, 
provides  that,  if  a  defendant  in  a  justice's  court  fails  to  appear  and  an- 
swer, a  plaintiff  cannot  recover  without  proving  his  case,  except  in  an  ac- 
tion which  has  been  commenced  by  service  of  a  summons  and  a  verified 
complaint,  and  in  such  case,  if  defendant  fails  to  answer,  he  shall  be  deem- 
ed to  have  admitted  the  allegations  of  the  complaint,  and  judgment  may 
be  entered  without  further  proof.  An  action  was  commenced  by  summons 
and  verified  complaint,  which  alleged  that  plaintiff  sold  certain  goods, 
itemized.  Defendant  filed  a  verified  answer,  setting  up  that  a  certain 
portion  of  the  account  was  for  a  suit,  which  was  returned  to  plaintiff  and 
received  and  accepted  by  him.  Held,  that  the  burden  of  proof  was  not 
on  plaintiff,  but  on  defendant,  as  to  that  portion  of  the  claim,  since  the 
answer  did  not  controvert  the  complaint,  but  answered  by  way  of  confes- 
sion and  avoidance,  and  since  the  statute  did  not  mean  that  judgment 
could  not  be  rendered,  where  the  answer  filed  did  not  controvert  the  alle- 
gations of  the  complaint. 

[M.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Dec.  Dig.  S  122.*] 

*For  other  cases  see  same  topic  &  8  numbxh  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep.'r  Indexes 
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Appeal  from  Nassau  County  Court. 

Action  by  Benjamin  Altman  and  another,  doing  business  under  the 
firm  name  of  B.  Altman  &  Co.,  against  Mrs.  W.  R.  Cochrane.  From 
a  judgment  for  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  BURR,  JJ. 

Lincoln  B.  Haskin,  for  appellants. 
John  Lyon,  for  respondent. 

HIRSCHBERG,  P.  J.  This  action  was  commenced  in  justice's 
court  by  the  service  of  a  summons  with  a  verified  complaint.  The 
complaint  alleged  that  the  plaintiffs  sold  and  delivered  to  the  defendant, 
between  April  1  and  May  8,  1907,  certain  goods,  itemized,  of  the  value 
of  $99.98.  On  the  return  day  the  defendant  filed  a  written  offer  to 
allow  judgment  to  be  taken  against  her  by  the  plaintiffs  for  the  sum 
of  $48.98,  with  interest  and  costs.  The  amount  so  offered  was  the 
amount  sued  for,  less  $51;  but  the  offer  was  not  accepted  by  the 
plaintiffs.  The  defendant  thereupon  filed  a  verified  answer,  alleging 
in  substance  that  $51  of  the  amount  of  the  plaintiffs'  claim,  made  up 
of  two  items,  namely,  $45  for  a  suit  and  $6  for  an  alteration  and  ma- 
terial, should  not  be  allowed.  The  defendant  alleged  that  the  suit  was 
purchased  by  her  from  the  plaintiffs  upon  their  promise  and  agree- 
ment that  it  should  be  altered  and  made  to  fit  her,  that  it  was  delivered 
to  her  without  alteration  and  not  made  to  fit,  that  she  accordingly  re- 
fused to  accept  it,  and  that  she  subsequently  returned  it  to  the  plain- 
tiffs, by  whom  it  was  accepted  and  received.  On  this  state  of  the 
pleadings,  the  justice  of  the  peace  held  that  the  burden  of  proof  was 
on  the  plaintiffs,  except  as  to  the  amount  as  to  which  the  offer  of 
judgment  had  been  made.  The  plaintiffs  excepted  to  this  ruling, 
whereupon,  on  motion  of  the  defendant,  the  complaint  was  dismissed, 
with  costs;  and  the  judgment  which  was  entered  had  been  afiirmed 
in  the  County  Court  on  the  ground  that  by  the  terms  of  section  2891 
of  the  Code  of  Civil  Procedure  a  judgment  cannot  be  entered  in  favor 
of  the  plaintiff  on  a  verified  complaint  without  proof,  where  the  de- 
fendant files  an  answer. 

I  think  the  decision  is  erroneous.  No  allegation  of  the  complaint 
has  been  denied.  As  to  the  suit  and  material  in  question,  the  defend- 
ant expressly  admits  the  purchase,  but  seeks  to  avoid  liability  be- 
cause of  the  failure  of  the  plaintiffs  to  perform  an  executory  agree- 
ment in  connection  with  the  sale.  There  was  nothing  for  the  plain- 
tiffs to  prove;  the  amount  of  the  bill  in  toto  being  admitted  by  the 
failure  of  the  defendant  to  deny.  The  question  at  issue  turns  upon 
the  consideration  to  be  placed  upon  the  amendment  to  section  2891, 
effected  by  chapter  291,  p.  681,  of  the  Laws  of  1906.  Prior  to  the 
amendment,  the  section  provided  that,  if  a  defendant  failed  to  appear 
and  answer,  the  plaintiff  could  not  recover  without  proving  his  case. 
The  section  as  amended  is  headed :  "Plaintiff  to  Prove  His  Case,  Ex- 
cept Where  a  Verified  Complaint  is  Served."  The  section,  as  amended, 
provides  in  substance  that,  if  a  defendant  fails  to  appear  and  answer, 
the  plaintiff  cannot  recover  without  proving  his  case,  except  in  an  ac- 
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tion  which  has  been  commenced  by  the  service  of  a  summons  and 
verified  complaint.  In  such  an  action,  in  case  the  defendant  fail  to 
answer,  he  shall  be  deemed  to  have  admitted  the  allegations  of  the 
complaint,  and  the  court  shall  enter  judgment  without  further  proof, 
I  do  not  think  this  is  to  be  construed  as  meaning  that  in  case  the  de- 
fendant does  answer,  by  admitting  the  allegations  of  the  complaint 
and  pleading  an  affirmative  defense,  the  plaintiff  shall  still  be  put  to 
his  formal  proof.  The  obvious  purpose  of  the  amendment  was  to  dis- 
pense with  additional  proof,  where  the  complaint  was  verified  and  its 
allegations  uncontroverted. 

In  Harley  v.  Fitzgerald,  84  Hun,  305,  32  N.  Y.  Supp.  414,  it  was 
held  that  in  justice's  court  the  right  of  a  plaintiff  to  open  and  close 
the  case  is  a  substantial  right,  and  a.  failure  to  grant  it  a  fatal  error. 
That  case  arose  before  the  amendment,  it  is  true;  but  it  was  held  that 
the  provision  requiring  the  plaintiff  to  prove  his  case  did  not  apply 
where  the  defendant  appeared  and  answered.  The  learned  counsel 
for  the  respondent  attempts  to  distinguish  it  from  the  case  at  bar  on 
the  ground  that  there  the  complaint  was  not  verified;  but  it  cannot 
be  that  the  Legislature  intended  by  the  amendment  to  give  to  an  un- 
verified complaint  greater  force  than  to  a  verified  one,  so  that  in  the 
former  case  proof  need  not  be  made,  while  it  would  be  exacted  where 
the  complaint  was  sworn  to. 

Even  as  to  the  suit  and  material  for  alteration,  there  was  no  issue 
raised  by  the  answer  in  the  form  of  a  denial.  The  defendant  admits 
the  purchase,  but  denies  liability  because  of  the  failure  to  make  the  suit 
fit.  It  is  in  the  nature  of  confession  and  avoidance.  But,  as  was  said 
in  Smith  v.  Coe,  170  N.  Y.  162, 167,  63  N.  E.  57,  58 : 

"There  was  no  denial,  general  or  specific,  of  the  allegatioDS  of  the  com- 
plaint referred  to,  except  so  far  as  such  denial  could  be  spelled  out  or  Inferred 
from  an  inconsistent  version  of  the  transaction  given  by  the  pleader  in  the  an- 
swer. The  allegations  of  a  complaint  are  controverted  or  put  in  issue  only 
by  a  general  or  specific  denial.  A  material  fact  alleged  is  not  controverted  or 
put  in  issue  by  a  statement  inconsistent  with  the  facts  alleged,  or  from  which 
a  general  denial  may  be  implied  or  inferred.  Rodgers  v.  dement,  162  N.  Y. 
422,  428,  56  N.  B.  901,  76  Am.  St  Rep.  342;  Fleischmann  y.  Stem,  90  N.  X. 
110;  Marston  v.  Swett,  66  N.  Y.  210,  23  Am.  Hep.  43;  Wood  v.  Whiting,  21 
Barb.  190 ;  West  v.  American  Exchange  Bank,  44  Barb.  X75." 

The  judgment  of  the  County  Court  and  of  the  justice  should  be  re- 
versed, wiSi  costs.    All  concur. 


MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK  v.  BROADWAY  ft  S.  A.  R.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     March  12,  1909.) 

1.  Stbebt  Railboads  (S  38*)— Repaviko  Streets— None*— Waivbb. 

Railroad  Law  (Laws  1890,  p.  1112,  c  665)  |  98,  reqoires  street  railroad 
companies  to  keep  in  permanent  repair  that  part  of  the  streets  between 
its  raUs  and  two  feet  on  eaeh  side  thereof,  and  authorizes  the  city  to  make 
repairs  at  the  company's  expense  if  the  company  falls  to  make  them  after 
30  days*  notice.  One  month  before  the  act  took  effect,  the  commissioner 
of  public  works  notified  defendant  company  that  certain  streets  were  to  be 

•For  oUier  cues  see  tame  topic  ft  8  kvubkr  In  Dec.  ft  Am.  Digi.  1M7  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


Sup.  Ct.)  MAYOR,  ETC.,  V.  BBOADWAT  dk  8.  A.  R.  CO.  873 

repaved,  and  demanded  that  tbe  company  relay  its  part  The  company 
wrote  that  for  any  repaying  done  by  the  department  of  public  works,  for 
the  expense  of  which  the  company  was  lawfully  liable,  It  would  reimburse 
the  department.  Held,  that  the  company  waived  the  statutory  notice  to 
repave,  entitling  the  department  to  contract  for  the  company's  part  of  the 
work  and  to  enforce  reimbursement 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  |  109; 
Dec  Dig.  «  Sa*] 

2.  Stbeet  Railboads  ({  88^— Repaying  Stbkets— Duty  oy  Ck>icPANT. 

Railroad  Law  (Laws  1800,  p.  1112,  c.  565)  i  98,  requiring  a  street  rail- 
way company  to  keep  in  permanent  repair  that  part  of  the  streets  between 
its  rails  and  for  two  feet  outside  thereof,  requires  more  than  a  patching 
of  an  old  pavement  when,  through  changed  conditions,  an  improved  kind 
of  pavement  is  required. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  €  103;  Dec. 
Dig.  «  8&«1 

8.  Street  Railboads  (|  88*)— REPAvnro  Stbeets— Rights  oy  Compant. 

While  a  street  railway  company  could  refuse  to  proceed  under  its  fran- 
chise on  the  terms  imposed  by  Railroad  Law  (Laws  1890,  p.  1112,  c  565) 
I  98,  requiring  such  companies  to  keep  in  permanent  repair  that  part  of 
the  streets  between  its  rails  and  for  two  feet  outside  thereof,  having  con- 
tinued to  <^>6rate,  it  became  liable  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  S  109;  Dec. 
Dig.  «  3&*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Mayor,  Aldermen,  and  Commonalty  of  the  City  of 
New  York  against  Broadway  &  Seventh  Avenue  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

Royal  E.  T.  Riggs,  for  appellant 
Arthur  H.  Masten,  for  respondent 

INGRAHAM,  J.  In  this  case  the  plaintiff  seeks  to  hold  the  defend- 
ant liable  for  the  cost  of  repaving  certain  streets  in  the  city  of  New 
York  occupied  by  the  defendant's  tracks.  John  Kerr  and  others  ac- 
quired the  right  to  use  certain  streets  in  the  city  of  New  York  for  a 
street  railroad  under  the  provisions  of  chapter  513,  p.  1042,  of  the 
Laws  of  1860,  and  by  an  agreement  with  the  individuals  named  in  that 
act  the  rights  thereby  acquired  were  sold  and  transferred  to  the  de- 
fendant, and  by  subsequent  agreements  and  leases  the  defendant  ac- 
quired the  right  to  construct  and  operate  its  railroad  in  seversd  other 
of  the  streets  of  the  city  of  New  York.  It  seems  that  prior  to  the 
year  1890  these  streets  had  been  paved  with  what  was  called  "trap 
block  pavement" ;  that  that  pavement  had  become  much  worn  and  out 
of  repair,  and  it  became  necessary  to  replace  it  with  a  new  and  im- 
proved pavement.  This  trap  block  pavement  had  become  obsolete, 
and  a  granite  block  pavement  laid  upon  concrete  was  substituted  for 
it.  In  the  year  1890  the  railroad  law  (chapter  666,  p.  1082,  Laws 
1890)  was  passed,  to  take  effect  on  May  1,  1891.  Section  98  of  that 
act  provided  that : 

^WoT  oth«r  oMM  M6  samt  topic  it  I  vvubmu  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


874  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

''Every  such  corporation  [street  surface  railroad  company],  so  long  as  it 
shall  continue  to  use  any  of  its  tracks  in  any  street,  avenue  or  public  place  In 
any  city  or  village,  shall  have  and  keep  in  permanent  repair  that  portion  of 
such  street,  avenue  or  public  place  between  its  tracks,  the  rails  of  its  tracks, 
and  two  feet  in  width  outside  of  its  tracks,  under  the  supervision  of  the  prop- 
er local  authorities,  and  whenever  required  by  them  to  do  so,  and  in  such 
manner  as  they  may  prescribe.  In  case  of  the  neglect  of  any  corporation  to 
make  pavements  or  repairs  after  the  expiration  of  thirty  days'  notice  to  do  00, 
the  local  authorities  may  make  the  same  at  the  expense  of  such  corporation." 

This  act  had  been  passed  in  1890,  and  was  to  take  effect  on  May  1, 
1891.  After  the  act  was  passed,  but  before  it  took  effect,  the  city  had 
determined  that  this  new  granite  block  pavement  was  necessary,  and 
on  October  16,  1890,  the  commissioner  of  public  works  wrote  a  letter 
to  the  defendant,  calling  its  attention  to  a  former  letter  "of  the  30th 
ultimo,"  which  was  not  produced,  but  which  is  stated  to  have  notified 
the  defendant  that  the  department  was  about  to  repave  Church  street, 
from  Canal  street  to  Chambers  street,  and  that  the  defendant  was  re- 
sponsible for  the  condition  of  the  pavement  in  and  about  its  railroad 
tracks,  and  that  the  department  had  called  upon  the  defendant  to 
state  whether  it  would  have  the  work  done  by  the  contractor  of  the 
city's  portion  of  the  work,  or  what  the  defendant  proposed  to  do  in 
the  matter,  and  said  that  the  commissioner  had  not  received  any  re- 
ply to  the  letter,  and  therefore  renewed  the  notice  and  request  for  a 
prompt  reply ;  the  letter  then  stating : 

"If  your  company  does  not  make  arrangements  for  its  share  of  the  repave- 
ment  work,  the  work  will  be  done  by  this  department,  and  the  cost  of  repave- 
ment  in  and  about  the  railroad  tracks  charged  against  the  company." 

On  October  16,  1890,  the  defendant  replied  to  this  letter,  stating 
that  the  defendant  was  not  advised  that  it  was  responsible  for  any 
part  of  the  expense  connected  therewith;  but,  if  in  error  as  to  this, 
they  would  be  glad  to  have  the  commissioner  designate  the  authority 
for  the  obligation  indicated  by  his  letter.  There  is  no  letter  of  the 
commissioner  of  public  works  in  reply  to  this  letter  of  October  16th  in 
evidence;  but  on  March  21,  1891,  the  defendant  wrote  to  the  com- 
missioner of  public  works  that  in  reply  to  his  letter  "of  the  26th  ulti- 
mo" the  company  had  to  say  that  it  would  put  its  track  rails  in  proper 
repair  at  the  points  indicated  at  or  before  the  time  when  the  new  pave- 
ment was  laid,  "and  for  any  repavement  done  by  the  department,  for 
the  expense  of  which  it  may  be  lawfully  liable,  it  will  reimburse  your 
department."  The  case  shows  that  there  had  been  considerable  cor- 
respondence prior  to  this  time  between  the  commissioner  of  public 
works  and  the  defendant  in  relation  to  the  repavement  of  various 
streets  in  the  city  of  New  York,  and  that  the  department  had  notified 
the  railroad  from  time  to  time  that  it  was  the  intention  of  the  depart- 
ment to  relay  the  streets  through  which  the  defendant's  railroad  ran 
with  new  pavement;  and  in  this  letter  of  October  15,  1890,  express 
notice  was  given  that  if  the  defendant  did  not  make  arrangements  for 
its  share  of.  the  repavement  work,  the  work  would  be  done  by  the  de- 
partment and  the  cost  of  repaving  in  and  about  the  railroad  track 
charged  against  the  company ;  and  in  reply  to  that  letter  the  defend- 
ant stated  that  any  repavement  done  by  the  department,  for  the  ex- 
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pense  of  which  it  might  be  lawfully  liable,  it  would  reimburse  the 
department. 

As  before  stated,  the  general  railroad  law,  imposing  an  express  lia- 
bility upon  the  railroad  company  for  this  pavement,  had  been  passed, 
and  was  to  take  effect  about  a  month  after  this  letter  was  written. 
Here  was  an  express  notice  given  to  the  company  that  the  streets 
were  to  be  repaved,  with  a  demand  that  the  company  should  relay  the 
pavements  between  its  tracks,  and  a  notice  by  the  company  that  for  any 
pavement  for  which  it  was  legally  liable  it  would  reimburse  the  de- 
partment for  the  expense.  I  think  this  was  a  dear  waiver  by  the  de- 
fendant of  notice  to  repave,  and  justified  the  department  in  under- 
standing that  the  railroad  company  did  not  wish  to  do  the  repaving 
itself,  but  authorized  the  department  to  repave  the  streets,  and  agreed 
to  reimburse  the  department  for  the  expense  for  which  the  railroad 
company  would  be  legally  liable.  It  is  not  essential  that  we  should 
determine  whether  the  actual  notice  that  was  given  to  the  defendant 
by  the  plaintiff  was  sufficient  under  section  98  of  the  railroad  law,  be- 
cause the  act  of  the  defendant  was  a  distinct  waiver  of  such  notice, 
with  an  agreement  to  pay  such  part  of  the  cost  of  the  repavement  as 
to  which  it  was  legally  liable,  if  the  city  did  the  work.  That  justified 
the  department  in  making  contracts  and  going  on  with  the  pavements 
between  the  railroad  tracks,  as  well  as  outside  of  them;  and  an  obli- 
gation would  then  arise  by  which  the  railroad  company  would  be 
liable  for  the  cost  of  such  pavement  incurred  by  the  city  in  carrying 
out  the  work. 

The  contracts  proved  by  the  plaintiff  were  all  let  after  the  law  went 
into  effect,  with  the  exception  of  the  Church  street  contract.  That  con- 
tract was  dated  December  11,  1890.  Work  was  commenced  on  it  on 
April  24,  1891,  and  the  work  was  completed  on  June  4,  1891;  and 
as  to  this  contract,  while  it  was  dated  prior  to  March  21,  1891,  thf 
date  of  the  letter,  work  was  not  commenced  until  after  that  date, 
which  was  but  seven  days  before  the  statute  went  into  effect.  So  it 
seems  to  me  that,  whatever  obligation  there  was  upon  the  part  of  the 
plaintiflF  to  give  the  defendant  30  days'  notice,  it  was  waived  by  this 
letter  of  the  defendant,  and  the  defendant  was  liable  to  pay  for  the 
cost  to  the  city  of  all  pavements  in  this  street,  which  the  defendant 
was  bound  to  make,  made  after  the  receipt  of  this  letter,  upon  which 
a  liability  was  imposed  by  section  98  of  the  general  railroad  law.  This 
section  required  the  railroad  to  "have  and  keep  in  permanent  repair 
that  portion  of  such  street,"  etc.,  "between  its  tracks,  the  rails  of  its 
tracks  and  two  feet  in  width  outside  of  its  tracks."  Having  and  keep- 
ing the  street  in  permanent  repair  requires  something  more  than  patch- 
ing up  an  old  pavement,  when,  in  consequence  of  changed  conditions, 
a  new  and  improved  kind  of  pavement  is  required.  It  was  so  ex- 
pressly held  in  Mayor  v.  Harlem  Bridge,  etc.,  Co.,  186  N.  Y.  304,  78 
N.  E.  1072. 

I  think,  therefore,  that  the  defendant  waived  the  right  to  require 
notice  under  section  98  of  the  railroad  law,  that  the  city  was  authorized 
to  go  on  and  repave  these  streets,  that  the  defendant  was  responsible 
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for  the  cost  of  such  repavement,  and  that  in  this  case  for  such  cost 
the  city  was  entitled  to  a  judgment. 

It  is  not  necessary  to  discuss  the  constitutional  objection  raised  by 
the  defendant  to  the  imposition  of  this  liability.  The  defendant  was 
under  no  obligation  to  operate  its  railroad  in  these  streets  in  the  city 
of  New  York.  It  could  have  resigned  its  franchise  and  refused  to 
proceed  under  it  upon  the  terms  imposed  by  the  statute ;  but,  having 
accepted  the  franchise  and  having  continued  to  operate  its  road,  it 
became  liable  for  the  conditions  imposed  by  the  Legislature. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  ordered  before  the  same  referee,  with  costs  to  the  appellant 
to  abide  the  event.    AH  concur. 


CITY  OF  NEW  YORK  v.  NINTH  AVE.  R.  CO. 
(Supreme  Coiirt,  Appellate  Division,  First  Department     March  12,  1900.) 

1.  Street  Railroads  (§  88*)— Repavement  AioNa  Tbacks  —  Liabii.ity  for 

Cost. 

Under  a  street  railway  franchise,  requiring  the  grantee  to  keep  the  space 
between  the  tracks  and  for  two  feet  on  each  side  In  thorough  repair ;  un- 
der Laws  1860,  p.  715,  c  411,  confirming  the  grant,  subject  to  the  regula- 
tions imposed ;  and  under  section  98  of  the  general  railroad  law,  eflfective 
May  1,  1891  (Laws  1890,  p.  1112,  c.  565),  requiring  aU  railroads  to  keep 
in  repair  the  pavement  in  such  space — a  company  acting  under  the  fran- 
chise was  bound  to  repair  the  space  when  necessary,  and,  having  refused 
to  do  so,  was  liable  to  the  city  for  the  cost  of  repavement 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  S§  99-105 ; 
Dec.  Dig.  §  3&*] 

2.  Street  Railroads  (§  38*)— Repavement  Along  Track— Notice  by  City- 

Waiver. 

A  street  railway  company  waived  requirements  for  notice  to  repave 
along  Its  track  where,  in  response  to  notice  that  unless  the  company  re- 
paved  in  certain  streets  the  department  of  public  works  would  do  it  at 
the  company's  expense,  the  company  wrote  the  commissioner  that  it  was 
advised  that  it  was  not  responsible  for  repaving  and  that  it  did  not  desire 
to  negotiate  for  repavement. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  SS  99-105 ; 
Dec.  Dig.  §  88.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  City  of  New  York  against  the  Ninth  Avenue  Railroad 
Company.  From  a*  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

Theodore  Connoly  and  Royal  E.  T.  Riggs,  for  appellant. 
Arthur  H.  Masten,  for  respondent. 

INGRAHAM,  J.  This  action  was  to  recover  for  the  expense  of 
repaving  certain  streets  in  the  city  of  New  York  occupied  by  the  de- 
fendant's railroad.  The  case  was  argued  with  the  case  of  Mayor,  etc., 
of  the  City  of  New  York  v.  Broadway  &  Seventh  Avenue  Railroad 

*For  oUier  cases  see  same  topic  A  8  mumbeb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexea 
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Company  (decided  herewith)  116  N.  Y.  Supp.  872.  The  defendant 
in  this  case  acquired  a  franchise  by  virtue  of  a  resolution  of  the 
common  council  of  the  city  of  New  York  passed  on  the  !^8th  day 
of  December,  1863,  which  provided  that  the  said  grantees  (the  de- 
fendant's predecessors  in  title)  "shall  keep  the  space  between  the 
tracks  and  the  space  for  two  feet  each  side  of  the  same  at  all  times 
in  thorough  repair."  By  chapter  411,  p  716,  of  the  Laws  of  1860, 
this  grant  was  confirmed,  and  the  grantees  were  authorized  and  em* 
powered  to  lay,  construct,  operate,  and  run  a  railroad  over,  upon,  and 
through  the  avenues,  streets,  and  places  in  said  resolution  mentioned, 
with  the  like  power  and  subject  to  the  like  regulations  as  those  speci- 
fied in  the  said  resolution.  The  defendant  subsequently  acquired  the 
right  of  the  grantees  in  this  franchise  and  constructed  the  road  under 
its  provisions.  It  seems  to  me  that  this  clearly  imposed  upon  the  de- 
fendant the  obligation  from  time  to  time  to  lay  such  pavements  in  the 
street  as  should  be  necessary  to  keep  it  in  thorough  repair. 

By  the  provisions  of  section  98  of  the  general  railroad  law  (chapter 
565,  p.  1112,  of  the  Laws  of  1890),  which  took  effect  on  May  1,  1891, 
the  obligation  was  imposed  upon  all  railroads  to  have  and  keep  in  re- 
pair the  pavement  between  their  tracks  and  two  feet  outside  of  its 
tracks,  a  provision  which  was  discussed  in  the  opinion  in  the  Broadway 
&  Seventh  Avenue  Case  (decided  herewith)  116  N*  Y.  Supp.  872.  On 
February  24,  1890,  the  commissioner  of  public  works  addressed  a  let- 
ter to  the  defendant,  calling  its  attention  to  the  fact  that  the  city  was 
about  to  repave  certain  streets  with  granite  block  pavement,  that  the 
defendant  was  under  an  obligation  to  repave  the  space  between  the 
tracks,  and  notifying  the  defendant  that,  unless  it  comply  with  its 
obligations  to  pave  these  streets,  the  department  would  proceed  to 
make  such  repavement  at  the  expense  of  the  defendant.  No  reply 
having  been  received  to  this  letter,  on  June  10,  1890,  the  commissioner 
again  notified  the  defendant  that  the  department  was  about  to  enter 
into  a  contract  for  repaving  certain  streets,  asking  the  defendant 
whether  they  would  do  the  work,  or  preferred  to  have  the  work  done 
under  the  department  contracts  and  pay  the  city  for  the  expense  in- 
curred. On  February  26,  1891,  a  similar  notice  was  given  to  the  de- 
fendant in  relation  to  certain  other  streets  specified  in  the  notice ;  and 
on  March  19,  1891,  the  commissioner  again  called  attention  to  these 
notices,  and  stated  that  he  was  without  reply  and  that  no  reply  had 
been  received.  Whereupon  the  defendant  wrote  to  the  commissioner 
that  the  pavements  between  the  defendant's  rails  and  the  space  for 
two  feet  each  side  of  the  same  in  the  street  had  been  kept  by  the  com- 
pany at  all  times  in  thorough  repair,  and  they  were  advised  that  the 
company  was  not  responsible  for  the  proposed  new  pavement  men- 
tioned in  the  commissioner's  letter.  "We  therefore  have  no  desire  to 
negotiate  with  your  contractors  for  repavement  of  any  portion  of  the 
streets  within  or  about  our  tracks."  Following  this  notice,  the  city 
went  on  and  completed  the  pavement. 

I  think  this  was  a  waiver  of  the  requirements  for  notice,  and  justi- 
fied the  city  in  proceeding  with  the  repavement  re(}uired  without  fur- 
ther notice  to  the  defendant,  and  as  both  by  the  original  resolution  of 
the  common  council,  under  which  the  defendant  acquired  the  right  to 
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construct  its  railroads  in  these  streets,  and  under  the  provisions  of 
section  98  of  the  railroad  law  of  1890,  the  defendant  was  bound  to 
repave  the  streets  when  necessary,  that  the  defendant  was  liable  to 
the  plaintiff  for  the  cost  of  the  repavements. 

It  follows  that  the  judgment  in  &iis  case  is  reversed,  and  a  new  trial 
ordered  before  the  same  referee,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur 


CITY  OF  NEW  YORK  v.  MEH^ROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  DivlBlon,  First  Department.     March  12,  1909.) 

Stbket  Railboads  (§  38*)— Street  Pa viwg— Liability  op  Company. 

By  accepting  the  terms  of  a  resolution  authorizing  the  use  of  streets 
for  street  railway  purposes  on  condition  that  the  grantee  and  his  succes- 
sors be  bound  absolutely  and  unqualifiedly  to  keep  in  permanent  repair 
the  parts  of  streets  lying  between  the  tracks  and  for  two  feet  outside  the 
rails,  a  company  bound  Itself  to  make  such  repairs,  including  repaying 
when  new  paving  is  required  in  adjoining  streets  and  avenues,  the  ques- 
tion for  such  necessity  being  for  the. municipal  authorities  to  determine; 
but  it  has  the  right  to  do  the  work  itself,  and  opportunity  must  be  given 
it  to  do  so  before  the  company  is  liable  for  repavemenjt  or  repairs  made 
by  the  city. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  §  109 ;  Dec 
Dig.  §  38.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  city  of  New  York  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN. 
CLARKE,  and  HOUGHTON,  JJ. 

Theodore  Connoly  and  Royal  E.  T.  Riggs,  for  appellant. 

Arthur  H.  Masten,  for  respondent 

INGRAHAM,  J.  This  appeal  was  argued  with  the  case  of  City  of 
New  York  v.  Broadway  &  Seventh  Avenue  Railroad  Company  (de- 
cided herewith)  115  N.  Y.  Supp.  872.  The  action  was  brought  to  re- 
cover for  the  expense  of  repaving  certain  portions  of  Twenty-Eighth 
and  Twenty-Ninth  streets  through  which  the  line  of  railroad  operated 
by  the  defendant  ran.  The  defendant  obtained  its  franchise  by  trans- 
fer from  a  company  known  as  the  Twenty-Eighth  &  Twenty-Ninth 
Street  Railroad  Company,  who  acquired  it  under  a  resolution  of  the 
the  common  council  of  the  city  of  New  York  passed  on  November 
30,  1886.  By  that  resolution  the  consent  of  the  city  of  New  York  was 
given  to  the  said  railroad  company  to  construct,  maintain,  use,  and 
operate,  upon  the  conditions  therein  named,  and  not  otherwise,  a  street 
railroad  upon  and  through  certain  streets  and  avenues  designated. 
The  conditions  upon  which  the  grant  was  made  were  that  the  provi- 
sions of  chapter  252,  p.  309,  of  the  Laws  of  1884,  pertinent  thereto, 
should  be  complied  with,  and  that  the  right,  franchise,  and  privilege 

*For  other  cases  see  same  topic  &  9  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexei 
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of  using  the  said  streets  and  avenues,  subject  to  all  the  provisions  of 
chapter  262,  p.  309,  of  the  Laws  of  1884,  and  of  chapter  642,  p.  919, 
of  the  Laws  of  1886,  should  be  sold  at  public  auction  to  the  highest 
bidder;  that  the  bidder  to  whom  the  aforesaid  sale  should  be  made, 
and  any  person  or  corporation  using  the  tracks,  or  any  part  of  the 
tracks,  constructed  or  laid  under  or  in  pursuance  of  the  consent  then 
given,  should  comply  with  any  and  all  provisions  of  law  applicable  to 
any  street  surface  railroad  company  organized  under  chapter  252,  p. 
309,  of  the  Laws  of  1884 ;  that  the  said  bidder  as  to  the  whole  route 
described  should  be  absolutely  and  unqualifiedly  bound,  and  any  person 
or  company  using  or  operating  a  railroad  upon  the  tracks,  or  any  part 
of  the  tracks,  constructed  upon  the  said  route,  under  and  by  virtue  of 
the  consent  thereby  given  or  the  sale  had  in  pursuance  thereof,  as  to 
the  tracks  so  used  by  it  or  him,  "shall  be  jointly  and  severally  bound 
with  the  said  bidder  absolutely  and  unqualifiedly  to  repair  and  keep 
in  permanent  repair  the  portion  of  said  streets  and  avenues  upon  which 
the  tracks  shall  be  so  constructed  between  the  tracks,  the  rails  of  the 
tracks,  and  a  space  of  two  feet  in  width  outside  of  and  adjoining  the 
outside  rails  of  the  track  or  tracks,  so  long  as  such  tracks  so  con- 
structed shall  continue  to  be  used,  and  this  obligation  in  respect  to  re- 
pairing of  the  streets  shall  not  be  dependent  upon  the  requirements 
of  the  local  authorities,  but  is  hereby  made  an  absolute  and  unquali- 
fied obligation."  It  further  provided  that  any  person  or  company  who 
should  use  or  operate  a  railroad  upon  the  tracks,  or  any  part  of  the 
tracks,  constructed  upon  the  route  described  under  or  by  virtue  of  the 
consent  thereby  given,  or  the  sale  had  in  pursuance  thereof,  should 
be  subject  to  the  same  conditions,  liabilities,  obligations,  duties,  and 
payments  in  respect  to  such  use  or  operation  by  him  or  it  of  or  upon 
such  tracks  as  the  bidder  to  whom  the  sale  should  be  made  under  the 
consent  would  be  subject,  were  such  use  or  operation  made  by  such  bid- 
der. In  pursuance  of  this  ordinance,  the  franchise  was  sold,  and  was 
purchased  by  the  Twenty-Eighth  &  Twenty-Ninth  Street  Railroad  Com- 
pany ;  and  in  pursuance  of  that  sale  that  company  executed  an  instru- 
ment whereby  it  accepted  the  consent  of  the  common  council  of  the 
city  of  New  York,  and  covenanted  and  agreed  to  and  with  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  their  suc- 
cessors, "that  it  will  well  and  truly  comply  with,  and  faithfully  per- 
form and  keep,  each  and  every  of  the  said  terms  and  conditions  in  said 
resolution  above  mentioned." 

I  think  it  clear  that,  by  accepting  the  terms  and  conditions  of  this 
resolution,  the  railroad  company  bound  itself  to  repair  and  keep  in 
permanent  repair  the  portions  of  the  said  streets  or  avenues  upon 
which  the  tracks  were  to  be  constructed,  between  the  tracks  and  a  space 
two  feet*  in  width  outside  of  and  adjoining  the  outside  rail  of  the 
track  or  tracks ;  that  such  obligation  included  the  obligation  to  repave 
that  portion  of  the  street  when,  in  consequence  of  the  condition  of  the 
existing  pavements,  or  the  improvement  of  the  adjoining  streets  and 
avenues,  a  new  pavement  was  required  in  such  street  or  streets ;  and 
that  the  question  as  to  the  necessity  of  such  new  pavement  necessarily 
depended  upon  the  decision  of  the  municipal  authorities.    Mayor  v. 
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Harlem  Bridge,  etc.,  Co.,  186  N.  Y.  304,  78  N.  E.  1072.  The  obliga- 
tion imposed  upon  this  railroad  company  is  much  broader  than  that 
in  the  case  cited.  It  is  absolutely  and  unqualifiedly  bound  to  repair 
and  keep  in  permanent  repair  the  portion  of  the  said  streets  and 
avenues  upon  which  the  tracks  are  to  be  so  constructed,  and  this  obli- 
gation in  respect  to  repairing  the  streets  was  not  to  be  dependent  upon 
the  requirement  of  the  local  authorities,  but  is  made  an  absolute  and 
unqualified  obligation.  There  would  have  been,  therefore,  no  question 
if  the  city  had  given  notice  to  the  railroad  company  that  a  new  pave- 
ment was  required  in  this  street  and  that  it  must  comply  with  its 
obligation  and  repave  the  streets  between  its  rails;  but  no  such  no- 
tice was  given.  The  city  made  a  contract  to  do  the  work,  and  pro- 
ceeded and  did  it,  without  giving  the  railroad  company  an  opportunity 
to  comply  with  its  obligations. 

The  referee  found  that  the  plaintiff  had  not  proved  or  attempted  to 
prove  that,  prior  to  the  laying  of  the  new  pavement  at  said  location, 
a  notice  of  30  days,  or  any  notice  whatever,  was  given  by  it  to  the 
defendant,  requiring  or  requesting  the  defendant  to  repair  the  pave- 
ment, or  any  portion  of  the  pavement,  or  to  repave,  or  make  pave- 
ments or  repairs,  in  or  about  the  defendant's  tracks  or  rails,  at  said 
location,  or  either  of  them.  It  will  be  noticed  that  the  obligation  as- 
sumed by  the  defendant  was  to  repair  and  keep  in  repair  this  street. 
There  was  no  agreement  that  it  would  repay  the  cost  of  repavement 
made  by  the  plaintiff;  and  to  enforce  that  obligation  I  think  it  clear 
that  an  opportunity  must  be  g^ven  to  the  defendant  to  do  the  work 
before  it  can  be  made  liable  for  a  repavement  or  repairs  made  by  the 
city.  While  its  obligation  to  repave  was  absolute  and  unqualified, 
it  had  the  right  to  do  the  work  itself,  and  a  liability  cannot  be  im- 
posed upon  it  because  the  city  voluntarily  assumed  its  obligation  with- 
out notice  or  in  some  way  putting  the  railroad  company  in  default. 

For  that  reason,  I  think  the  judgment  muct  be  affirmed,  with  costs. 
All  concur, 

<62  Misa  Rep.  364.) 

VIGOURODX  V.  PLAIT. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1909.) 

1.  CaBBIEBS  (S  158*) — EbCPBESS  COMPANDSS— LnanNG  lilABIUTT. 

Under  Interstate  Commerce  Act  Feb.  4,  1887,  c  104,  §  20,  24  Stat  386 
(U.  S.  Comp.  St  1901,  p.  3169),  as  amended  by  Act  June  29,  1906,  c.  3501, 
34  Stat  584  (U.  S.  Comp.  St  Supp.  1907,  p.  892),  providing  that  no  con- 
tract shall  exempt  a  common  carrier  from  liability  for  Injury  to  prop- 
erty shipped,  caused  by  any  carrier  to  whom  such  property  may  be 
delivered,  a  common  carrier  cannot  limit  Its  liability  In  case  of  loss  from 
Its  own  negligence  to  $50. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  664;  Dec  Dig. 
S  158.*] 

2.  Cabbiebs  (8  159*>— NonoE  or  Loss. 

A  common  carrier  may  require  that  In  case  of  loss  the  company  must 
be  notified  within  60  days  from  the  Issuance  of  the  receipt 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  8  670;  Dec.  Dig. 
§  159.*] 

*For  other  caBe*  see  same  topic  A  S  NtJUBBB  In  Dec.  A  Am.  Dlgm.  1907  to  date,  A  Rep'r  Indexes 
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Action  by  one  Vigouroux  against  one  Piatt.  Demurrer  to  second 
defense  in  the  answer  sustained,  and  to  first  defense  overruled. 

Rounds  &  Schurman,  for  plaintiff. 
O'Brien,  Boardman  &  Piatt,  for  defendant. 

^  GOFF,  J.  Plaintiff  delivered  a  bale  of  raw  silk  to  the*United  States 
Express  Company  in  New  York  City,  to  be  sent  to  a  certain  address 
in  Philadelphia.  The  usual  shipping  receipt  was  given  plaintiff,  which, 
among  other  clauses,  contained  the  two  upon  which  defendants  rely 
for  their  two  affirmative  defenses.    They  read : 

•*•  •  •  Nor  In  any  case  shall  this  company  be  held  liable  or  reponsible, 
nor  shaU  any  demand  be  made  upon  them,  beyond  the  sum  of  fifty  dollars, 
at  which  sum  said  property  la  hereby  valued,  unless  the  Just  and  true  value 
is  stated  herein." 

"In  no  case  shall  this  company  be  liable  for  any  loss  or  damage  unless  the 
claim  therefor  shall  be  presented  to  it  in  writing  at  this  office  within  sixty 
days  after  this  date,  in  a  statement  to  which  this  receipt  shall  be  annexed." 

The  bale  was  never  delivered,  and  a  written  notice  of  the  loss  was 
not  given  the  express  company  within  the  60  days.  The  plaintiff  now 
sues  to  recover  the  full  value  of  the  bale,  which  he  alleges  to  be  $881.- 
69.  The  defendants  interpose  two  affirmative  defenses,  based  upon 
the  provisions  already  quoted.    To  these  defenses  plaintiff  demurs. 

The  success  or  failure  of  these  demurrers  depends  upon  the  con- 
struction to  be  given  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104, 
§  20,  24  Stat.  386  (U.  S.  Comp.  St.  1901,  p.  3169)  as  amended  on  June 
29,  1906,  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1907,  p.  892). 
It  reads  in  part  as  follows : 

"That  any  common  carrier,  railroad  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule  or  regulation  shall  exempt  such  common 
carrier,  railroad  or  transportation  company  from  the  liability  hereby  im- 
posed, provided  that  nothing  in  this  section  shaU  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under 
existing  law." 

By  section  1  express  companies  and  sleeping  car  companies  are  in- 
eluded  within  the  term  "common  carrier."  The  interpretation  to  be 
given  to  these  sections  must  necessarily  depend  upon  the  object  sought 
to  be  obtained  by  the  amendment,  if  that  intention  can  be  discovered. 
In  Chicago,  etc.,  R.  R.  v.  111.  Cent.  R.  R.,  13  Interst.  Com.  R.  26,  re- 
ferring to  the  question  of  through  routes  authorized  by  this  amend- 
ment, it  was  hdd  that  the  purpose  of  the  amendment  was  to  afford 
relief  to  the  shipping  communities,  and  not  to  aid  carriers  to  acquire 
strategic  advantages.  Referring  to  the  particular  section  of  the  act 
with  which  we  are  dealing,  the  same  general  intent  clearly  appears 
from  the  language  of  the  act.  2  Lewis'  Sutherland  Statutory  Con* 
struction,  §  366. 

We  may  consider  at  once  the  key  word  of  the  section  in  connec- 
tion with  the  $50  clause  of  the  receipt.  It  is  contended  that  a  limita- 
115N.T.8.--{(6 
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tion  of  the  value,  presumably  agreed  upon  ^  both  parties,  is  not 
such  an  exemption  as  the  act  contemplates.  To  sustain  this  conten- 
tion defendants  rely  upon  the  leading  case  of  Hart  v.  Penn.  R.  R.,  112 
U.  S.  331,  6  Sup.  Ct.  161,  28  L.  Ed.  717,  in  which  Mr.  Justice  Blatch- 
ford  said: 

"The  limitation  aa  to  value  has  no  tendency  to  exempt  from  liability  for 
negligence.  *  •  •  The  distinct  ground  of  our  decision  in  the  case  at  bar 
is  that  where  a  contract  of  the  kind,  signed  by  the  shipper,  is  fairly  made, 
agreeing  on  the  valuation  of  the  property  carried,  with  the  rate  of  freight 
based  on  the  condition  that  the  carrier  assumes  liability  only  to  the  extent 
of  the  agreed  valuation,  even  in  case  of  loss  or  damage  by  the  negligence  of 
the  carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives,  and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuatlous." 

This  may  be  taken  to  fairly  represent  the  law  up  to  1906,  although 
in  a  majority  of  jurisdictions.  New  York  excepted,  a  carrier  was  not 
permitted  to  relieve  itself  from  the  fruits  of  its  own  negligence.  This 
rule  was  founded  upon  the  theory  that  both  contracting  parties  stood 
upon  an  equal  footing,  and  that  if,  in  the  exercise  of  their  several 
rights,  it  was  found  advantageous  to  agree  upon  a  definite  sum  as 
liquidated  damages  in  case  of  loss,  it  was  not  for  the  court  to  inter- 
vene. This  is  file  attitude  assumed  by  the  defendants  in  the  case 
at  bar,  and  is  not  warranted  by  the  circumstances.  This  position  of 
the  courts  was  quickly  taken  advantage  of  by  the  carriers,  who  in- 
serted a  fixed  and  necessarily  arbitrary  amount  in  the  printed  body  of 
all  receipts,  which  was  said  to  be  the  agreed  valuation  of  the  article 
between  the  parties. 

While  this  continued  to  be  the  law,  the  provision  of  the  fixed  rate 
schedule  was  adopted  in  1906.  Had  not  a  prohibition  against  this 
fixed  liability  been  also  added  at  the  same  time,  the  shipper  would 
have  been  entirely  at  the  carrier's  mercy.  He  would  have  had  but 
the  alternative  of  dealing  with  the  carrier  upon  its  own  terms,  taking 
any  receipt  it  offered,  no  matter  to  what  extent  its  liability  was  re- 
duced, or  of  refusing  to  ship  goods  at  all.  The  shipper's  position  has 
long  been  recognized  by  the  courts.  "He  cannot  afford  to  higgle  or 
stand  out  and  seek  redress  in  the  courts.  His  business  will  not  admit 
such  a  course.  He  prefers,  rather,  to  accept  any  bill  of  lading  or 
sign  any  paper  the  carrier  presents;  often,  indeed,  without  knowing 
what  the  one  or  the  other  contains.  In  most  cases  he  has  no  alternative 
but  to  do  this  or  abandon  his  business."  Railroad  Co.  v.  Lockwood, 
ir  Wall.  357,  379,  21  L.  Ed.  627. 

After  1906  there  could  be  no  concession  of  a  reduced  rate  in  con- 
sideration for  a  limited  liability,  or,  what  would  be  equivalent,  placing 
the  article  in  a  lower  schedule.  A  fixed  rate  was  established  for 
each  class  of  commodity  as  far  as  possible,  and,  that  no  hardship  might 
result  to  the  shipper  thereby,  full  liability  was  placed  upon  the  carrier 
in  the  event  of  loss  or  damage,  thus  maintaining,  as  nearly  as  may 
be,  an  equal  standing  for  both  parties.  In  fixing  these  rates  it  has 
been  held  that : 

"The  elements  of  bulk,  weight,  value,  and  character  are  main  considerations 
in  determining  approximately  what  freight  articles  are  so  analogous  as  to 
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entitle  them  to  the  same  classiflcatioxL'*    Page  v.  D.,  L.  &  W.  R.  R.,  6  Interot. 
Com.  R.  548. 

"It  is  a  conceded  rule  of  diassiflcation  that  value,  on  account  of  the  en- 
hanced risk  and  ability  to  pay  a  greater  proportion  of  the  aggregate  return 
upon  investment,  may  Justify  a  higher  classification."  Schumacher  Co.  v. 
Chic,  R.  I.  &  P.  R.  R.,  6  Interst.  Com.  R.  61. 

All  of  th^se  elements  the  carrier  will  take  into  consideration  in 
fixing  the  rates;  and,  as  it  is  to  be  presumed  that  every  carrier  has 
complied  with  the  regulations  as  to  their  adoption  and  publication 
(Meeker  et  al.  v.  Lehigh  Valley  R.  R.  [C.  C]  162  Fed.  354),  so  it 
must  also  be  inferred  that  it  has  placed  the  article  received  in  the 
class  to  which  it  belongs  and  has  charged  the  corresponding  rate, 
in  the  absence  of  fraud  or  concealment  on  the  part  of  the  shipper. 
No  such  element,  however,  enters  into  the  case  at  bar.  It  was,  there- 
fore, enacted  in  substance: 

"That  any  common  carrier  •  ♦  ♦  sliall  be  liable  ♦  •  ♦  for  any  loss 
♦  ♦  ♦  caused  by  it  or  by  any  common  carrier  ♦  ♦  ♦  to  which  such 
property  may  be  delivered  ♦  ♦  ♦  and  no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  common  carrier  •  •  ♦  from  the  liability  hereby 
imposed." 

In  the  light  of  these  circumstances,  can  it  be  seriously  urged  that 
the  word  "exempt"  should  be  interpreted,  as  it  is  used  in  the  Hart 
Case,  "to  exempt  from  liability  for  negligence,"  which  a  common  car- 
rier has  long  been  forbidden  to  do  in  most  jurisdictions,  or  does  the 
act  not  mean  what  it  says,  that  the  carrier  shall  be  liable  for  any — 
which  includes  all — ^loss,  and  that  any  limitation  on  the  liability  thus 
imposed  is  an  exemption  pro  tanto,  and  so  forbidden?  That  would 
seem  to  be  the  only  interpretation  justified  by  the  facts,  and  there  is 
not  \vanting  authority  to  support  it.  In  Moore  on  Carriers  (Ed.  of 
1906)  we  read,  at  page  330 : 

'*Where  a  package  is  delivered  to  a  carrier  to  be  delivered  in  another  state, 
the  company's  receipt,  stating  that  it  shall  not  be  liable  to  the  holder  beyond 
a  certain  sum,  at  which  the  article  forwarded  is  valued,  which  is  not  signed 
by  the  shipper,  and  no  statement  is  made  by  him  as  to  its  value,  is  not  a 
valid  stipulation  against  the  negligent  loss  of  such  package." 

But  the  statute  goes  even  further.  See  Greenwald  v.  Weir,  59  Misc. 
Rep.  431,  111  N.  Y.  Supp.  236,  Schuttc  v.  Weir,  59  Misc.  Rep.  438, 
111  N.  Y.  Supp.  240,  and  Shidlovsky  et  al.  v.  Mallory  Steamship 
Co.  et  al.,  60  Misc.  Rep.  67,  111  N.  Y.  Supp.  778. 

The  demurrer  to  the  second  affirmative  defense  raises  a  different 
question.  The  case  and  text  books  are  so  full  of  authorities  which 
permit  a  common  carrier  to  adopt  reasonable  regulations  for  the  con- 
duct of  its  business  that  a  review  of  these  here  would  be  impracticable 
and  unnecessary.  The  necessity  for  a  regulation  that  notice  must  be 
given  or  action  brought  within  a  fixed  time,  much  shorter  than  the 
statutory  period,  is  well  expressed  in  the  case  of  Southern  Express  Co. 
V.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556: 

'The  object  of  such  a  clause,  like  one  requiring  claim  to  be  presented  or 
notice  or  loss  given  within  a  specified  time,  is  to  enable  the  carrier  to  search 
for  the  missing  goods  or  find  out  the  true  cause  of  the  loss  or  injury.  Find- 
ing the  missing  goods,  it  may  either  deliver  them  to  the  Cimslgnee  or  redeliver 
them  to  the  shipper.    Failing  to  discover  the  goods,  It  can  place  the  responsi- 
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blllty  for  the  loss  where  it  properly  belongs  and  seek  Indemnity  from  the 
persons  gnilty  of  the  wrong.  Finding  the  real  facta  as  to  the  loss  or  injury, 
it  may  be  in  a  position  to  defend  itself,  where  lapse  of  time  might  have  de- 
prived it  of  all  f acUiUes  for  ascertaining  the  true  cause  of  the  loss  or  injury. 
The  law  reco^iises  that  the  purpose  is  reasonable  and  Just,  and  hence  sus- 
tains the  validity  of  such  cases  where  the  time  and  conditions  are  reasonable 
under  all  the  circumstances.*'  Moore  on  Carriers  (Ed.  of  190Q  p.  832;  Jen- 
nings et  al.  V.  Grand  Trunk  R.  R.,  127  N.  Y.  438,  461,  28  N.  El,  894;  Eipress 
Ck>.  V.  CaldweU,  21  WalL  264^  22  L.  £».  556. 

The  only  question  which  arises  here  is  whether  this  established 
custom  has  in  any  way  been  abridged  by  the  amendment  of  1906. 
Section  20  requires  that  a  receipt  be  issued,  that  the  carrier  be  liable 
to  the  lawful  holder  for  any  loss  occasioned  either  by  itself  or  by  any 
connecting  carrier,  and  that  nothing  shall  exempt  such  carrier  from 
these  requirements.  Can  it  be  said  that  any  reasonable  regulation  ex- 
empts the  carrier  from  any  of  the  above  provisions?  As  long  as  the 
shipper  complies  with  such  regulations  the  carrier  is  liable  in  full 
amount  for  all  loss  occasioned  by  it  or  by  a  connecting  carrier.  A 
time  requirement  within  which  notice  must  be  given  does  not  even 
reduce  the  period  within  which  suit  must  actually  be  commenced. 
This  case  differs  widely  from  that  of  the  $50  limitation  by  which 
the  carrier  sought  to  exempt  itself  from  a  portion  of  its  total  com- 
mon-law liability.  There  the  shipper  was  helpless.  He  was  deprived 
of  all  right  of  recovery  save  as  to  the  $50,  and  nothing  he  could  do 
could  in  any  way  alter  the  situation. 

But  as  to  reasonable  time  regulations  we  are  confronted  by  an  en- 
tirely different  problem.  "They  do  not  relieve  carriers  from  any 
part  of  their  obligation  as  common  carriers.  They  are  bound  to  the 
same  diligence,  fidelity,  and  care  as  they  would  be  required  to  exer- 
cise if  no  such  stipulation  had  been  made."  Osterhoudt  v.  Southern 
Pac.  Co.,  47  App.  Div.  146,  161,  62  N.  Y.  Supp.  134.  And,  we  would 
add,  they  are  bound  to  the  same  liability  in  damages.  To  hold  other- 
wise would  mean  a  sweeping  away  of  every  one  of  the  hundreds  of 
other  reasonable  requirements  which  such  companies  find  it  neces- 
sary to  make  for  the  orderly  transaction  of  their  business,  and  this 
would  lead  to  a  state  of  chaos  which  the  framers  of  this  act  never 
for  a  moment  contemplated. 

What  is  a  reasonable  regulation,  however,  is  a  question  of  fact,  and 
cannot  be  determined  on  this  demurrer.  For  what  has  been  held  a 
reasonable  time,  see  6  Cyc  505-507.  It  is  sufficient  for  this  deci- 
sion that  the  requirement  of  written  notice  within  60  days  from  tht 
date  of  the  receipt  does  not  upon  its  face  appear  unreasonable  as  a 
matter  of  law.  The  provisions  of  the  receipt  are  readily  severable,  and 
as  the  plaintiff  "separately  demurs  to  the  separate  defenses,  *  *  * 
and  to  each  of  them,"  they  should  be  separately  decided. 

The  demurrer  to  the  second  separate  defense  is  sustained.  Leave 
is  given  to  defendant  to  plead  over.  The  demurrer  to  the  first  sepa- 
rate defense  is  overruled. 
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EAHN  ▼.  COLES. 
(Sapreme  Conrt,  Special  Term,  New  York  Comity.    Bfardi,  1909.) 

GABNismcEivrr  (8  189*)— Ezisterci:  of  Otheb  Remedy. 

An  employer  refused  to  pay  plaintiff  In  garnishment  the  amount  of  an 
order  obtained  under  Code  Civ.  Proc.  S  ld91.  Held,  that  the  remedy  for 
plaintiff  was  by  action  under  such  section,  and  not  by  proceedings  for 
contempt 

[Ed.  Note.— For  other  cases,  see  Garnishment,  Cent  Dig.  f{  365-370; 
Dec.  Dig.  S  189.«] 

Action  by  one  Kahn  against  one  Coles.  Judgment  for  plaintiff.  On 
motion  to  punish  officers  of  corporation  for  contempt.    Motion  denied. 

Maurice  B.  &  Daniel  W.  Blumenthal,  for  the  motion. 
John  O'Connell,  opposed. 

GERARD,  J.  Motion  to  punish  officers  of  a  corporation  for  con- 
tempt. Kahn  had  a  judgment  against  Coles,  and  obtained  an  order, 
under  the  recent  amendment  of  the  Code,  directing  the  corporation 
in  whose  employ  Coles  was  alleged  to  be  to  pay  to  the  sheriff  for  the 
creditor's  benefit  10  per  cent,  of  the  debtor's  salary.  It  is  alleged  that 
the  corporation  has  failed  to  pay  over  this  10  per  cent.,  and  plaintiff 
now  seeks  to  punish  its  officers  as  for  a  contempt. 

Code  Civ.  Proc.  §  1391,  which  provides  for  this  form  of  execution, 
provides  the  remedy  as  follows : 

*'If  such  person  or  corporation,  municipal  or  otherwise,  to  whom  such 
execution  shall  be  presentedt  shall  fail  or  refuse  to  pay  over  to  said  officer 
presenting  said  execution  the  percentage  of  said  Indebtedness,  he  shaU  be 
liable  to  an  action  therefor  by  the  Judgment  creditor  named  in  such  execution, 
and  the  amount  so  recovered  by  such  Judgment  creditor  shall  be  applied  to- 
wards the  payment  of  said  execution." 

I  am  of  opinion  that  the  Legislature  has  indicated  that  remedy  by 
action  shall  be  the  only  remedy  of  the  creditor,  and  that  contempt 
proceedings  will  not  lie. 

Motion  denied,  with  costs.    Settle  order  on  notice. 


P£)OPLB  V.  DUBLU 
(Supreme  Court,  Special  Term,  New  York  Gounty.    February,  1909.) 

Habeas  Cobpus  (S  99*) — Oostodt  or  Infaivt. 

Where  a  chUd  about  five  years  old  was  boarded  with  one  O.  for  a  cer- 
tain compensation,  which  G.  was  unable  to  obtain,  a  transfer  of  the  child 
on  the  payment  of  the  money  due  by  a  third  party  was  illegal,  and  on 
a  proper  showing  the  care  of  the  child  will  be  transferred  to  its  uncle. 

[Bd.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  8  84;  Dec 
Dig.  I  99;*  Parent  and  Child,  Cent  Dig.  H  4-82.] 

Application  against  one  Duell  and  wife  for  writ  of  habeas  corpus 
to  obtain  possession  of  a  child.    Writ  granted. 
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Francis  K.  Pendleton  (Wm.  B.  Crowell,  of  counsel),  for  relator. 
Hoadley,  Lauterbach  &  Johnson,  for  respondents. 

GREENBAUM,  J.  The  testimony  submitted  at  the  hearings  held 
under  the  order  of  reference  established  the  following  uncontradicted 
facts:  The  infant,  Hannah  Blum,  now  five  years  of  age,  was  boarded 
with  one  Mrs.  Jennie  Cohen  by  its  parents  upon  the  agreement  that 
she  was  to  receive  $2  weekly  for  her  board  and  lodging.  The  weekly 
compensation  was  subsequently  increased  to  $2.60.  After  the  expiration 
of  about  two  years  there  were  arrears  for  board  and  lodging,  which 
Mrs.  Cohen  claimed  amounted  to  $50,  and  which  an  aunt  of  the  infant 
claimed  only  amounted  to  $34.  Mrs.  Cohen,  being  unable  to  collect 
the  $50,  called  the  attention  of  certain  newspapers  to  the  fact  that 
she  was  unable  to  retain  the  child,  and  the  newspapers  thereupon  pub- 
lished the  facts,  at  the  same  time  stating  that  the  child  could  be  pur- 
fchased  by  paying  Mrs.  Cohen  the  sum  of  $50,  the  amount  claimed  by 
her.  The  newspaper  articles  attracted  the  attention  of  the  respondents, 
Duell,  who  subsequently  entered  into  an  arrangement  with  Mrs.  Cohen, 
whereby  the  latter,  upon  the  payment  to  her  of  $50,  delivered  up  to 
them  the  custody  of  the  child.  Shortly  after  the  events  narrated,  the 
relator  demanded  the  surrender  to  him  of  the  child.  The  relator  is 
a  married  man,  the  husband  of  the  sister  of  the  child's  father.  The 
couple  are  childless,  and,  so  far  as  the  proofs  show,  are  able  prop- 
erly to  care  for  the  infant  and  suitably  to  provide  for  its  maintenance 
and  education.  The  parents  of  the  child  appear  to  be  in  extreme  pov- 
erty, and  for  some  reason  have  been  absent  from  the  city  for  a  con- 
siderable period  of  time,  and  have  no  home,  living  separate  and  apart. 
The  father  testified  that  he  is  desirous  that  his  sister  and  her  husband, 
the  relator,  shall  have  the  custody  of  the  child.  The  relator  is  ready  to 
deliver  up  the  child  whenever  the  parents  desire  to  care  for  it,  and 
is  anxious  meanwhile  to  provide  for  it. 

There  seems  to  be  no  doubt  that  Mr.  and  Mrs.  Duell  are  thoroughly 
reputable  and  worthy  persons,  and  that  they  were  moved  by,  the  sole 
desire  to  adopt  the  child  as  their  own.  The  transaction  of  the  delivery 
of  the  child  by  Mrs.  Cohen  to  the  Duells  substantially  constituted  a 
barter  of  the  infant.  Mrs.  Cohen  had  no  lien  upon  the  child  for  un- 
paid board  and  lodgings,  and  had  no  legal  right  to  dispose  of  it  to  a 
stranger.  Mrs.  Cohen  simply  had  a  money  claim  against  the  father. 
It  seems  to  me  wholly  superfluous  to  consider  the  question  argued  by 
counsel,  bearing  upon  the  difference  in  religious  faith  between  the 
child's  parents  and  that  of  the  respondents,  that  die  policy  of  the  law 
is  that  the  guardian  of  a  child  should  have  a  sacred  regard  to  the 
religion  of  the  parents  in  dealing  with  it,  as  apparently  correctly  de- 
cided in  the  recent  case  of  the  Matter  of  McConnon  Infants,  60  Misc. 
Rep.  22, 112  N.  Y.  Supp.  690,  and  cases  therein  cited.  The  facts  here 
appearing  under  no  circumstances  would  seem  to  warrant  the  deten- 
tion of  tiie  child  against  the  will  of  the  fathen  The  child  will  ap-» 
parently  be  suitably  provided  for  by  the  relator,'  and  its  welfare  sub- 
served by  placing  it  in  his -custody.  It  may  be  that  the  respondents 
have  become  attached  to  the  child  during  the  few  months  that  they 
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have  enjoyed  its  society,  and  it  is  unfortunate  that  they  may  be  un- 
able to  be  reimbursed  for  the  expense  in  its  behalf  incurred  during 
the  time  they  have  maintained  it.  But  they  were  not  deceived.  They 
fully  understood  that  Mrs.  Cohen  had  not  the  slightest  right  to  dis- 
pose of  the  child,  and  the  monetary  considerations  urged  in  behalf 
of  the  respondents  cannot  for  a  moment  be  entertained  by  the  court. 
The  writ  of  habeas  corpus  is  sustained^  and  the  custody  of  the 
child  awarded  to  the  relator. 


(62  Misc.  Rep.  24.) 

PEOPLE  ex  rel.  WEBBER  v.  MOTHER  SUPERIOR  OF  HOUSE  OF  GOOD 

SHEPHERD. 
(Supreme  Court,  Special  Term,  Kings  County.    January,  1909.) 

1.  Infants  (§  16*) — Commitment  to  Refobmatobt. 

A  commitment  of  a  minor,  under  Laws  18S^  p.  897,  e.  439,  to  the  House 
of  Good  Shepherd,  is  properly  In  the  altematlye,  during  minority  or 
until  discharged. 

[Ed.  Note. — For  other  cases,  see  Infants,  Dec,  Dig.  8  16.*] 

2.  Infants  (8  16*)— Commitment  to  Refobmatobt— Construction. 

In  a  commitment,  under  Laws  1892,  p.  897,  c  439,  to  the  House  of 
Good  Shepherd,  on  a  printed  blank  intended  for  a  commitment  for  the 
term  of  six  months,  where  those  words  have  been  stridden  out  in  one 
place  and  the  words  "during  minority"  written  in  their*  place,  the  fact 
that  in  another  place  the  words  were  not  changed  will  not  render  the 
commitment  invalid,  but  it  will  be  construed  as  a  commitment  during 
minority. 

[Ed.  Note. — ^For  other  cases,  see  Infants,  Dec  Dig.  8  16.*] 

Habeas  corpus  by  the  People,  on  the  relation  of  Margaret  Webber, 
against  the  Mother  Superior  of  the  House  of  the  Good  Shepherd. 
Writ  dismissed. 

Mitchell  May,  for  relator. 

Peter  P.  Smith  (John  F.  Clarke,  Dist.  Atty.,  on  the  brief),  for  re- 
spondent. 

BLACKMAR,  J.  The  defendant  justifies  the  detention  of  the  re- 
lator under  a  commitment  issued  by  a  city  magistrate,  to  the  suffi- 
ciency of  which  the  relator  demurs.  The  relator  was  committed  un- 
der chapter  439,  p.  897,  of  the  Laws  of  1892.  The  commitment  re- 
cites the  jurisdictional  facts,  and  then  in  terms  adjudges  that  the  re- 
lator be  committed  to  the  defendant,  there  to  remain  for  the  period 
of  six  months  or  until  discharged  according  to  law.  It  then  proceeds 
to  direct  that  the  relator  be  taken  to  the  House  of  Good  Shepherd, 
which  is  required  to  hold  her  during  the  term  of  her  minority  or  until 
discharged  according  to  law. 

The  act  of  1892  is  not  repealed  by  the  provisions  of  the  charter. 
The  magistrate  had  jurisdiction;  but,  as  the  relator  is  a  minor,  he 
could  commit  her  oiSy  during  her  minority  or  until  discharged.  I 
think  the  law  means  until  sooner  discharged;  so  that  a  commitment 
in  the  alternative,  during  minority  "or"  until  discharged,  is  not  ob- 
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jectionablc.  The  commitment  seems  contradictory  on  its  face.  There 
is  a  provision  requiring  the  detention  to  last  for  a  term  of  six  months, 
and  another  that  it  last  during  minority.  But  the  meaning  is  plain. 
The  relator  was  a  minor,  and  the  magistrate  had  no  authority,  except 
to  commit  during  minority.  The  commitment  is  on  a  printed  blank. 
Twice  the  words  "for  the  term  of  six  months"  are  used  in  the  printed 
blank.  They  are  stricken  out  once,  and  the  words  "during  her  minor- 
ity" written  over  them.  The  evident  meaning  of  the  commitment  is 
that  it  shall  last  during  minority.  As  that  time  has  not  expired,  the 
relator  is  legally  held  pursuant  to  a  valid  commitment 

The  writ  is  dismissed,  and  the  relator  remanded. 

Writ  dismissed. 


(Gl  Misc.  Rep.  533.) 

PRINDLB  et  aL  ▼.  BOARD  OP  EDUCATION  OF  UNION  FREE  SCHOOL 
DIST.  NO.  5  OF  TOWN  OF  DEWITT. 

(Supreme  Court,  Special  Term,  Onondaga  County.    December,  lOOS.) 

1.  REFOBM ATION  OV  InSTBUMBNTB  (S  10*) — CO«TBAOTS— MUTUAUTT  OF  MISTAKE. 

A  contract  made  under  mistake,  or  in  Ignorance  of  a  material  fact, 
may  be  rescinded,  but  cannot  be  reformed,  unless  the  mistake  is  mutual. 

[Ed.  Note. — ^For  other  cases,  see  Reformation  of  Instruments^  Cent  Dig. 
H  74-78;    Dec.  Dig.  S  19.*] 

2.  Refobmation' ov  Instbuvkntb  (8  47*) — Contbact—Relixf. 

Plaintiff  agreed  to  convey  to  defendant  certain  lands ;  but  defendant, 
on  dlscoyering  a  mistake  as  to  the  quantity  of  the  land,  refused  to  make 
final  payment,  and  in  an  action  to  foreclose  the  contract  asked  for  its 
reformation  for  mutual  mistake.  It  appeared  that  the  mistake  was  not 
mutual.  Held,  that  the  court,  in  the  exercise  of  its  equity  powers,  would 
rescind  the  contract  and  direct  repayment  to  defendant  of  money  already 
paid,  with  interest,  giving  defendant  a  Hen  on  the  premises  contracted  to 
be  conveyed  to  secure  such  payment 

[Ed.  Note. — ^For  other  cases,  see  Reformation  of  Instruments,  Dec  Dig. 
S  47.*] 

Action  by  Osbert  S.  Prindle  and  others  against  the  Board  of  Edu- 
cation of  Union  Free  School  District  No.  5  of  the  Town  of  Dewitt, 
Onondaga  County,  to  foreclose  a  land  contract.  Judgment  for  de- 
fendant. 

W.  H.  Kelley,  for  plaintiffs. 
Charles  A.  Hitchcock,  for  defendant 

DEVENDORF,  J.  On  the  18th  of  September,  1906,  the  plaintiff 
Prindle  and  his  former  coplaintifl,  Anson  E.  York  (now  deceased), 
entered  into  a  contract  with  Herbert  E.  Richardson  and  others,  as 
members  of  the  board  of  education  and  trustees  of  the  defendant, 
whereby  the  said  first  parties  covenanted  and  agreed  to  convey  to 
said  second  parties  certain  lands  situate  in  the  village  of  East  Syra- 
cuse, N.  Y.,  for  the  sum  of  $1,050,  $560  whereof  was  to  be  paid  Jan- 
uary 1,  1907,  and  the  residue  June  1st  following.  The  first  payment 
was  made ;  but,  upon  discovering  that  a  mistake  had  been  made  as  to 
the  quantity  of  land  to  be  conveyed,  the  second  parties  refused  to 
make  further  payment,  whereupon  this  action  was  brought  to  foreclose. 
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The  defendant  admits  the  contract  in  question,  but  alleges  a  mutual 
mistake  therein,  and  asks  to  have  it  reformed,  and  that  the  plain- 
tiffs be  required  to  execute  a  deed  according  to  the  alleged  true  in- 
tention of  the  parties.  The  difficulty  arises  in  this  case  over  the  fact 
that  reliance  was  placed  upon  an  erroneous  map.  The  defendant  owns 
real  estate  on  the  northerly  side  of  Hemans  street,  in  said  village, 
and  the  original  plaintiffs  owned  the  premises  across  the  rear  thereof, 
and  to  the  street  next  northerly,  known  as  Irving  street;  the  land 
of  such  plaintiffs  extending  farther  along  said  street  than  the  width 
of  defendant's  premises.  The  intention  of  the  defendant  was  to  pur- 
chase all  of  the  land  in  the  rear  of  its  property  through  to  Irving 
street.  The  plaintiffs'  land,  so  far  as  this  controversy  is  concerned, 
was  divided  into  village  lots  from  10  to  21,  both  inclusive,  and  abut- 
ting on  defendant's  land.  The  northerly  boundary  of  defendant's 
lot  extended  from  about  the  center  of  the  southerly  line  of  lot  10  to 
about  the  center  of  lot  21  on  its  southern  boundary. 

The  contract  was  prepared  from  the  map  above  referred  to,  men- 
tioned in  the  contract,  and  known  as  the  "R.  Griffin  Map,"  dated  April 
6,  1900,  and  on  file  in  the  Onondaga  county  clerk's  office.  That  map 
erroneously  gives  the  defendant's  premises  as  extending  from  a  point 
in  the  southerly  line  of  lot  10  of  plaintiffs'  said  lands  to  a  point  in  such 
line  of  lot  20,  thereby,  upon  the  map,  narrowing  defendant's  premises 
on  the  northerly  line  by  a  distance  of  40  feet.  The  contract  in  ques- 
tion places  the  point  of  beginning  for  the  description  of  the  land  to 
be  conveyed  at  the  northeast  comer  of  the  defendant's  lands,  as  located 
by  the  Griffin  map.  Therefore  it  is  reasonable  to  infer  that  it  was 
the  intention  of  the  defendant  to  obtain  all  the  land  in  the  rear  of  the 
present  school  site.  This  would  take  the  residue  of  lot  20  and  a  sub- 
stantial part  of  lot  21.  Such  a  transfer  could  not  have  been  contem- 
plated by  said  plaintiffs,  because  they  had,  at  that  time,  given  a  deed 
covering  that  property  to  another  party. 

If  the  said  plaintiffs  believed  in  the  accuracy  of  the  Griffin  map, 
then  it  was  equally  their  intention  to  convey  such  lands;  but  I  am 
convinced  that  it  was  not  their  intention  to  sell  lands  which  they 
had  already  disposed  of.  Legally  a  contract  was  not  entered  into  by 
these  parties,  because  their  minds  never  met  in  this  transaction.  They 
did  not  understand  it  alike.  What  they  did  was  based  on  an  erroneous 
location  of  the  lot  lines.  Neither  was  right,  and  the  transactions 
should  be  undone,  and  the  parties  restored  to  their  former  positions. 
It  may  be  that  they  did  not  use  as  much  diligence  as  they  ought  to 
have  used  with  reference  to  having  the  land  actually  surveyed,  and 
without  further  expense  to  themselves  the  inaccurate  Griffin  map, 
which  was  not  intended  to  be  a  map  of  the  schoolhouse  premises, 
was  adopted  as  accurate.  That,  however,  under  the  facts  shown, 
should  not  bring  hardship  to  the  taxpayers  of  the  district.  Relief 
should  be  granted  from  the  uncertainty  of  the  situation. 

As  the  parties  are  in  a  court  of  equity,  and  each  has  asked  for  such 
order  or  judgment  herein  as  may  be  just  and  equitable,  I  have  come 
to  the  conclusion  that  it  is  within  the  power  of  this  court  to  rescind 
and  cancel  the  apparent  contract  as  written.     The  general  rule  is 
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that  an  act  or  contract,  made  under  mistake  or  ignorance  of  a  ma- 
terial fact,  is  voidable  and  relievable  in  equity  (1  Story,  Eq.  Juris. 
§  140),  and  an  action  lies  for  its  rescission.  However  it  cannot  be 
reformed  unless  the  mistake  is  mutual. 

I  do  not  hesitate  to  say  that  there  was  a  mistake,  by  at  least  one 
of  the  parties,  as  to  a  fact  which  was  of  the  essence  of  the  contract, 
and  that  in  itself  constitutes  a  sufficient  ground  for  this  court  to  re- 
scind and  cancel  the  same.  In  my  judgment,  it  would  be  unjust  to 
grant  foreclosure  and  compel  the  defendant  to  either  lose  the  money 
it  has  already  paid,  or  to  take  the  property  which  it  did  not  intend 
to  purchase.  I  am  unable,  also,  to  say  that  the  contract  should  be  re- 
formed, as  asked  by  the  defendant,  and  the  said  plaintiffs  compelled 
to  deed  land  to  the  full  width  of  the  defendant's  present  land,  which 
they  might  find  it  extremely  difficult  to  do,  or  hold  them  to  damages 
for  failure  to  perform  a  reformed  instrument. 

The  contract  in  form  was  not  a  contract  in  fact.  It  originated  in 
mistake,  and  that  mistake  not  mutual,  and  about  the  same  thing,  but 
different  on  the  part  of  each.  I  am  willing  to  restore  the  parties,  as 
well  as  I  can,  to  their  original  positions.  There  is  authority  for  such 
disposition  of  the  case.  Crowe  v.  Lewin,  95  N.  Y.  423;  Smith  v. 
Mackin,  4  Lans.  (N.  Y.)  41.  Not  only  is  the  power  in  the  court  to 
grant  relief  against  acts  done  in  contracts  executed  under  a  mistake 
of  facts,  but  I  think  such  relief  may  be  extended  as  well  to  the  refund- 
ing of  money  where  the  contract  is  canceled.  ChampHn  v.  Laytin,  18 
Wend.  406,  31  Am.  Dec.  382;  Belknap  v.  Sealey,  14  N.'  Y.  143,  67 
Am.  Dec.  120. 

The  contract  is  therefore  rescinded  and  canceled,  and  the  plaintiffs 
will  refund  to  the  defendant  the  money  already  paid  upon  the  con- 
tract, but  without  interest,  and  defendant  shall  have  a  lien  on  the 
premises  to  secure  such  repayment.  In  view  of  the  fact  that  neither  of 
said  parties  is  at  fault  for  this  litigation,  no  costs  are  awarded.  Judg- 
ment will  enter  accordingly. 

Judgment  accordingly. 


(62  Misc.  Rep.  385.) 

NORRIS  V.  HOFFMAN. 

(Supreme  CJourt,  Special  Term,  New  Yorit  (bounty.    February,  1900.) 

Easements  (8  8(P)— Action  to  Deci^rb  ABANDomaciCT— Pleadino. 

A  demurrer  to  a  complaint  filed  under  Code  CIt.  Proc.  8  16B9,  to  declare 
an  abandonment  of  an  easement  over  defendant's  property,  will  be  over- 
ruled, where  the  acts  of  defendant  clearly  show  an  Intent  to  give  ap  said 
easement,  and  the  use  thereof  is  made  impossible  by  his  acts. 

[Ed.  Note. — For  other  cases,  see  Easements,  Gent  Dig.  K  77-79;  Dec. 
Dig.  I  80.*] 

Action  by  one  Norris  against  one  Hoffman  to  declare  an  easement 
abandoned.    Demurrer  to  complaint  overruled. 

Job  E.  Hedges,  for  plaintiflF. 
Bowers  &  Sands,  for  defendant. 
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O'GORMAN,  J.  This  is  an  action  to  declare  an  easement  abandon- 
ed and  surrendered,  and  the  defendant  demurs  for  insufficiency. 

It  appears  from  the  complaint  that  in  1858  the  then  owner  of  a 
piece  of  land  on  the  south  side  of  Forty-Seventh  street,  west  of  Sixth 
avenue,  in  the  city  of  New  York,  76  feet  in  front,  erected  thereon 
three  private  dwellings,  each  with  a  private  stable  in  the  rear,  known, 
respectively,  as  Nos.  106,  108,  and  110  West  Forty-Seventh  street; 
that  each  of  these  dwellings  was  22  feet  in  width,  leaving  on  the  west 
of  the  most  westerly  building  a  carriageway  7  feet  and  9  inches  in 
width,  intended  for  access  to  the  stables;  that  the  most  westerly  of 
the  three  houses,  together  with  the  carriageway,  containing  a  frontage 
of  "30  feet  9  inches,  more  or  less,"  was  conveyed  to  plaintiff's  pred- 
ecessor in  title,  "subject  to  a  right  of  way  hereby  reserved  from  For- 
ty-Seventh street  to  the  stables  in  the  rear  of  the  two  houses  and  lots 
next  east  of  the  above-described  premises,  *  *  *  which  carriageway 
is  to  be  used  in  common  by  the  owners  of  the  said  three  lots  shown 
on  said  diagram  as  passage  to  their  respective  stables,  and  the  gate  or 
doorway  is  to  be  kept  closed  by  the  parties  using  the  same,  and  the 
carriageway  kept  in  order  at  the  mutual  and  equal  expense  of  the  own- 
ers of  the  said  three  lots" ;  that  for  upwards  of  31  years  after  the  erec- 
tion of  said  buildings  each  of  the  said  private  stables  was  occupied  by 
the  owner  of  the  dwelling  in  front  thereof,  and  that  the  right  of  way 
so  created  was  used  by  the  said  owners  for  the  purpose  of  a  carriage- 
way from  the  street  to  their  respective  private  stables ;  that  the  stables 
stood  upon  a  strip  of  land  south  of  the  center  line  of  the  Hock  be- 
tween Forty-Sixth  street  and  Forty-Seventh  street;  that  when  the 
defendants  became  the  owners  of  Nos.  106  and  108,  in  May,  1901,  they 
removed  the  two  private  houses  then  upon  the  premises  and  erected 
thereon  an  apartment  house  of  seven  stories,  with  a  frontage  of  44 
feet  on  the  street ;  that  previous  thereto,  and  on  or  about  May  1,  1900, 
the  then  owner  of  the  premises  No.  106  West  Forty-Seventh  street 
conveyed  the  stable  in  the  rear  of  No.  106  and  the  ground  on  which 
the  same  was  erected  to  the  owner  of  the  lot  on  the  north  side  of 
Forty-Sixth  street  abutting  the  property  in  the  rear;  that  since  the 
erection  of  said  apartment  hotel  the  stable  in  the  rear  of  No.  108  has 
not  been  used  as  a  stable;  that  an  attempt  heretofore  made  by  the 
defendant  to  use  the  said  stable  as  a  carpenter  shop  was  enjoined 
by  this  court ;  that  the  apartment  building  is  rented  by  the  defendants 
to  numerous  tenants;  and  that  the  entire  neighborhood,  which  was 
formerly  devoted  to  private  dwellings,  is  now  largely  occupied  by 
apartment  and  hotel  buildings. 

The  facts  admitted  by  the  demu^-rer  unequivocally  manifest  an  in- 
tention on  the  part  of  the  defendants  to  abandon  the  easement,  and 
this  is  sufficient  to  work  its  extinguishment.  Roby  v.  New  York  Cen- 
tral, 142  N.  Y.  181,  36  N.  E.  1053 ;  Deeves  v.  Constable,  87  App.  Div. 
352,  84  N.  Y.  S.  592 ;  Crain  v.  Fox,  16  Barb.  187.  While  mere  non- 
user  will  not  constitute  an  abandonment,  an  easement  will  be  deemed 
destroyed  where  its  legitimate  use  has  been  rendered  impossible  by 
some  act  of  the  owner  thereof,  or  any  other  unequivocal  act  showing 
an  intention  to  permanently  abandon  and  give  up  the  easement.    The 
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defendants  by  their  acts  have  clearly  evidenced  such  an  intention. 
PlaintiflF  is  not  estopped  from  prosecuting  this  action  because  he  took 
title  subject  to  the  easement.  When  an  easement  is  extinguished,  the 
servient  estate  is  necessarily  relieved  of  the  burden,  and,  when  once 
extinguished,  it  is  gone  forever.    Grain  v.  Fox,  supra. 

The  complaint  meets  all  the  requirements  of  section  1639  of  the  Code 
of  Civil  Procedure.  When  Austin  v.  Goodrich,  49  N.  Y.  266,  cited  by 
the  defendants,  was  decided,  the  old  Code  of  Procedure  did  not  specify 
the  requirements  of  the  complaint  in  such  an  action,  and  the  court 
there  held  that  the  provisions  of  the  Revised  Statutes,  prescribing  the 
contents  of  a  petitioner's  notice,  applied  only  to  a  proceeding  brought 
under  the  Revised  Statutes.  The  provisions  of  the  Revised  Statutes 
(2  Rev.  St.  [1st  Ed.]  p.  313,  pt.  3,  c.  5,  tit.  2,  §  2)  are  now,  however, 
re-enacted  substantially  in  section  1639  of  the  Code  of  Civil  Procedure, 
and  the  plaintiff  has  fully  complied  therewith. 

If,  notwithstanding  section  1639,  it  were  deemed  necessary  for  the 
plaintiff,  under  section  1638  of  the  Code,  to  allege  "claiming  it  in 
fee"  after  this  averment  of  "possession  for  one  year,"  the  complaint 
would,  nevertheless,  be  held  sufficient,  since  it  is  alleged  that  the  plain- 
tiffs are  the  owners  in  fee  of  the  property  since  1898,  and  their  pos- 
session will  therefore  be  deemed  to  be  under  claim  of  a  title  in  fee. 
By  interposing  a  demurrer  the  defendants  admitted,  not  only  all  the 
facts  alleged,  but  also  such  inferences  as  can  be  fairly  drawn  there-  « 
from.  Greef  v.  Equitable  L.  A.  S.,  160  N.  Y.  29,  64  N.  E.  712,  46 
L.  R.  A.  288,  73  Am.  St.  Rep.  659. 

Demurrer  overruled,  with  costs,  with  leave  to  plead  over  on  pay- 
ment of  same. 


(62  Misc.  Rep.  345.) 

WEBSTER  v.  COLUMBIAN  NAT.  LIFE  INS.  00. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1909.) 

COUBTS  (§  516*) — CONFLIOTINO  JUBISDICTIO 27— ACTION  IN  ANOTHXB  STATB— IN« 
JUNCTION. 

Where  a  suit  has  been  commenced  In  this  state,  and  thereafter  a  suit 
in  equity  is  brought  In  another  state  by  the  defendant,  restraining  the 
further  prosecution  by  plaintiff  of  Its  action  in  this  state,  the  Supreme 
Court  of  the  state  wUl  enjoin  such  foreign  action,  pending  the  determina- 
tion of  the  first  action  In  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  1441;  Dec  Dig. 
S  516.*] 

Action  by  Anna  C.  M.  Webster  against  the  Columbian  National 
Life  Insurance  Company.    Motion  for  injunction  pendente  lite  granted. 

George  J.  Carr,  for  the  motion. 

Evarts,  Choate  &  Sherman  (Joseph  H.  Choate,  Jr.,  of  counsel),  op- 
posed. 

PLATZEK,  J.  The  plaintiflF,  Anna  C.  M.  Webster,  commenced  an 
action  in  the  Supreme  Court  of  this  state  in  February,  1908,  against 
the  Columbian  National  Life  Insurance  Company  to  recover  the  sum 
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of  $20,000  on  a  policy  of  insurance  on  the  life  of  her  demised  hus- 
band, by  its  terms  made  payable  to  her,  and  which  action  will  be 
reached  for  trial  in  a  very  few  days  in  this  court  and  judicial  district. 
The  defendant  company  filed  a  bill  in  equity  on  the  23d  of  January, 
1909,  in  the  Supreme  Judicial  Court  of  Massachusetts,  and  procured 
an  injunction  in  that  court  restraining  the  plaintiff  from  prosecuting 
her  action  in  this  state  until  its  suit  in  the  Massachusetts  court  was 
disposed  of.  This  present  action  was  instituted  by  the  plaintiff  in 
this  state  and  in  this  court  on  January  29, 1909,  to  enjoin  the  defendant 
company  from  further  proceeding  in  its  suit  in  Massachusetts  until 
her  action,  first  brought  in  this  state  in  February,  1908,  is  determined. 

If  the  plaintiff,  Anna  C.  M.  Webster,  was  a  resident  of  the  state 
of  New  York  in  February,  1908,  when  she  commenced  her  first  ac- 
tion in  this  court,  and  before  any  controversy  had  arisen  or  was 
anticipated  respecting  the  policy,  then  the  Supreme  Court  of  this  state 
obtained  jurisdiction  over  the  parties  and  the  controversy,  and  should 
retain  it.  While  the  facts  shown  by  the  affidavits  used  on  this  ap- 
plication are  conflicting  and  contradictory  as  to  whether  the  plaintiff  at 
said  time  was  and  is  a  resident  of  the  state  of  New  York,  or  of  the 
state  of  Massachusetts,  the  preponderance  of  positive  and  direct  proof 
sustains  the  claim  of  the  plaintiff,  Anna  C.  M.  Webster,  that  she  was 
before  and  at  the  time  of  the  commencement  of  her  first  action,  and 
now  is,  a  resident  of  the  state  of  New  York.  Besides,  the  issue  as  to 
the  residence  of  the  plaintiflF  is  raised  and  at  issue  by  the  pleadings,  and 
can  be  contested  and  determined  by  the  jury  on  the  trial  of  the  action 
in  this  court,  and  the  plaintiff  should  not  be  compelled  to  try  that  is- 
sue in  the  equity  suit  in  the  state  of  Massachusetts  without  a  jury. 

It  is  well  settled  that  the  Supreme  Court  of  this  state  has  the  power 
in  a  suit  in  equity  by  injunction  to  prevent  the  prosecution  of  another 
action  in  another  state  between  the  same  parties,  seeking  substantial- 
ly the  same  relief  arising  out  of  the  same  subject-matter.  Locomobile 
Co.  V.  Bridge  Co.,  80  App.  Div.  44,  80  N.  Y.  Supp.  288;  Dinsmore 
V.  Neresheimer,  32  Hun,  204 ;  Belasco  v.  Klaw,  98  App.  Div.  74,  90 
N.  Y.  Supp.  693.  "The  court  which  first  obtains  jurisdiction  of  the 
subject-matter  and  of  the  necessary  parties  to  a  suit  must,  if  necessary, 
issue  its  injunction  to  prevent  any  interference  by  any  one  with  its 
effective  determination  of  the  issues  and  its  administration  of  the  rights 
and  remedies  involved  in  the  litigation.*'  Starr  v.  Chicago,  etc.,  R.  R. 
(C.  C.)  110  Fed.  3 ;  Wilmer  v.  Atlanta  &  Richmond  Air  Line  Co.,  2 
Woods,  426,  Fed.  Cas.  No.  17,776.  "But  even  in  cases  of  concurrent 
jurisdiction,  where  the  complainant  has  a  perfect  defense  in  a  court 
of  law,  *  *  *  this  court  will  not  grant  a  preliminary  injunction 
*  *  *  for  the  mere  purpose  of  obtaining  exclusive  jurisdiction  of 
the  case,  and  thus  depriving  the  adverse  party  of  his  common  law 
right  of  trial  by  jury."    Mitchell  v.  Oakley,  7  Paige,  Ch.  68. 

The  temporary  injunction  is  continued  pendente  lite.  Settle  order 
on  notice. 
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(61  Misc.  Rep.  537.) 

SIBELINO  ▼.   E2BELING. 

(Supreme  Court,  Special  Term,  Onondaga  CJounty,    December,  1908.) 

Wills  (S  759*)— "Advance." 

A  win  directed  payment  of  $500  to  plaintiff,  his  son,  on  tbe  death  of 
testator's  wife;  any  advances  to  the  son  during  the  lifetime  of  the  tes- 
tator to  be  deducted  from  the  $000.  After  payment  of  a  legacy,  tbe  resi- 
due of  the  estate  was  devised  and  bequeathed  to  another  son.  There  was 
a  deficiency  of  the  personal  assets,  and  plaintiff  sued  to  have  the  legacy 
declared  a  charge  on  the  real  estate  and  have  it  sold  to  pay  the  same. 
When  the  will  was  made,  testator  was  an  indorser  on  a  note  for  $500,  giv- 
en by  a  firm  of  which  plaintiff  was  once  a  member.  The  money  for  which 
the  note  was  given  had  been  obtained  by  plaintiff  and  put  into  the  firm 
business;  bat  the  firm  had  been  dissolved,  and  nothing  had  been  paid  on 
the  note.  Held,  that  the  payment  by  testator  of  the  note,  which  he  kept 
among  his  papers,  was  an  "advance,"  within  such  clause  of  the  will. 

[Bd.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  U  1961-1966;  Dec 
Dig.  S  759.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  214-218;  vol. 
8,  pp.  7566,  7567.] 

Action  by  George  Ebeling  against  Frederick  H.  Ebeling  to  have  a 
legacy  declared  a  charge  on  real  estate.    Judgment  for  defendant. 

Clarence  W.  Austin,  for  plaintiff. 
Kline  &  Mosher,  for  defendant. 

ANDREWS,  J.  One  Frederick  Ebeling  died  on  May  10,  1897. 
He  left  a  will,  dated  May  23,  1889,  by  which  he  named  his  son,  the 
defendant,  Frederick  H.  Ebeling,  executor,  and  devised  and  bequeath- 
ed to  him,  in  trust,  his  estate,  to  be  used  for  the  support  of  the  testa- 
tor's wife,  Dorothea  Ebeling,  during  her  life.    The  wUl  then  continues: 

''Fourth.  Upon  the  death  of  my  8a}d  wife  I  give,  devise  and  bequeath,  and 
direct  my  executor  hereinafter  named,  to  pay  to  my  son,  George  Ebeling,  the 
sum  of  $500.  Any  advances  which  I  may  make  to  my  said  son  George  after 
this  date  and  during  my  lifetime  shall,  by  my  said  executor,  be  deducted  from 
the  payment  of  said  sum  of  $500  as  so  much  paid  thereon. 

"jblfth.  After  the  payment  of  the  bequest  mentioned  in  item  4  of  this  my 
last  will  and  testament,  I  give,  devise  and  bequeath  all  the  rest  and  remainder 
of  my  estate,  both  real  and  personal,  of  every  kind  and  nature  unto  my  son 
Frederick  H.  Ebeling  or  his  heirs  to  be  his  absolutely." 

The  personal  estate  left  by  the  testator  was  not  sufficient  to  pay  his 
debts  and  the  expenses  of  administration.  The  proceeds  of  the  real 
estate  were  used  for  the  support  of  Mrs.  Ebeling  until  her  death  in 
1905.  Thereupon  Frederick  H.  Ebeling  claimed  title  thereto  under  the 
fifth  clause  of  the  will,  and  he  has  ever  since  been  in  possession  of  the 
same.  Consequently  the  plaintiff,  the  George  Ebeling  mentioned  in 
the  will,  would  have  been  entitled  to  have  his  legacy  declared  a  charge 
upon  the  real  estate  and  to  have  it  sold,  if  necessary,  to  pay  the  same, 
except  for  certain  facts  which  are  said  to  bar  his  claim. 

It  appears  that  in  the  years  1881  and  1882  Frederick  Metz  and 
George  Ebeling  were  engaged  in  business  at  Manlius,  N.  Y.,  as  part- 
ners, under  the  firm  name  of  Metz  &  Ebeling.    On  August  30,  1882, 
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George  Ebeling  made  a  note  in  the  firm  name  for  $500,  payable  one 
year  after  date,  with  interest,  to  one  F.  W.  Richmond.  He  procured 
the  indorsement  of  his  father,  Frederick  Ebeling,  and  thereupon  de- 
livered the  note  in  question  to  Mr.  Richmond,  and  received  $500, 
which  he  used  in  the  business  of  the  firm.  Frederick  Ebeling  was 
purely  an  accommodation  indorser  upon  this  note,  and  received  no 
benefit  of  any  kind  therefrom.  The  firm  seems  to  have  been  dissolved 
in  1884.  This  note  remained  unpaid  until  the  year  1893.  At  this 
time  Mr.  Richmond  demanded  his  money.  Thereupon,  the  indorser, 
Frederick  Ebeling,  borrowed  $500  from  one  Henry  Kaiicemoller  upon 
his  own  personal  note,  and  with  this  $500  he  paid  the  Richmond  note. 
Interest  on  the  KaukemoUer  note  was  paid  by  Mr.  Ebeling  until  his 
death.  Thereafter  the  interest  was  paid  by  his  executor,  Frederick  H. 
Ebeling,  and  finally  thp  note  itself  was  paid  by  the  latter  on  January 
2,  1902. 

It  is  said  by  the  defendant  that  when  Mr.  Frederick  Ebeling  paid 
the  Richmond  note,  in  1893,  he  advanced  to  his  son  George  Ebeling 
that  sum,  and  consequently  the  legacy  in  question  never  become  due. 
The  question  to  be  determined  here  is  whether  the  transaction  con- 
nected with  the  KaukemoUer  note,  and  the  payment  of  the  Richmond 
note  by  the  deceased  with  the  proceeds  thereof,  constituted  an  advance, 
within  the  meaning  of  the  fourth  clause  of  the  will.  If  it  did,  the 
plaintiff  must  fail  in  this  action.  If  it  did  not,  he  is  entitled  to  the 
relief  which  he  demands  in  his  complaint. 

The  contention  of  the  plaintiff  is  (a)  that  by  the  word  "advances" 
Mr.  Frederick  Ebeling  meant  "advancements,"  and  (b)  that  there  were 
no  "advancements"  within  the  proper  definitions  of  that  word.  While 
he  may  be  right  as  to  the  second,  he  is,  I  think,  mistaken  as  to  the 
first  of  these  propositions. 

It  is  true  that  the  words  "advances"  and  "advancements"  are  some- 
times improperly  considered  as  interchangeable:  But  there  is  a  clear 
distinction  between  them.  To  advance  money  is  to  pay  it  before  it  is 
due,  or  to  furnish  it  for  a  certain  specified  purpose,  with  the  under- 
standing that  it,  or  some  equivalent,  is  to  be  returned.  An  advance- 
ment is  an  irrevocable  gift  by  a  parent  to  a  child,  in  anticipation  of 
such  child's  future  share  in  the  parent's  estate,  should  the  parent  die 
intestate. 

'*  'Advancemenf  and  'advancements'  are  the  terms  used  in  the  law  diction- 
aries and  in  our  statutes  to  designate  monej  or  property  given  by  a  father  to 
his  children  as  a  portion  of  his  estate,  and  to  be  taken  into  account  in  the  final 
partition  or  distribution  thereof.  'Advances'  Is  not  the  appropriate  term  for 
money  or  property  thus  furnished.  The  latter  phrase,  in  legal  parlance,  has  a 
different  and  far  broader  signification.  It  may  characterize  a  loan,  or  a  gift, 
or  money  advanced  to  be  repaid  conditionally.  'Lent  and  advanced'  was  the 
language  of  the  old  common  count  in  assumpsit  for  money  loaned  or  advanced, 
to  be  repaid."    Chase  v.  Ewing,  51  Barb.  597. 

"There  is  a  difference  in  legal  significance  between  the  words  'advance^  and 
'advancement' "    Matter  of  Bartlett,  4  Misc.  Rep.  880,  25  N.  Y.  Supp.  990. 

In  a  well-considered  case  the  word  "advances"  was  used  in  a  will. 

"The  word  'advances*  means,  say  the  counsel  for  the  defendants,  gifts — ^ad- 
vancements—and  does  not  mean  loans ;  and  thence  it  follows,  they  insist,  that 
the  testator,  notwithstanding  the  breadth  of  his  first  words,  could  not  have 
meant  the  legatees  to  account  for  loans.    But,  in  the  first  place,  the  word  'ad- 
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vancefl,'  when  taken  in  Its  strict  legal  sense,  does  not  mean  gifts,  advance- 
ments, and  does  mean  a  sort  of  loan;  and,  when  taken  in  its  ordinary  and 
usual  sense,  includes  both  loans  and  g^fts— loans  more  readily,  perhaps,  than 
gifts.  •  •  •  'Advancements'  and  'advances,'  when  both  words  are  taken  in 
their  strict  legal  sense,  mean  quite  different  things — ^the  former,  gifts ;  the  lat- 
ter, loans.  *  *  *  In  ordinary  usage,  therefore,  the  word  'advances'  includes 
loans,  and  perhaps  gifts.  •  •  •  Whether,  then,  we  take  the  word  according 
to  its  meaning  in  law,  or  according  to  its  meaning  in  common  usage,  we  must 
say  that  the  word  includes  loans  as  well  as  gifts."  Executors  of  Nolan  v.  Bol- 
ton, 25  Ga.  352. 

"It  was  rightly  ruled  that  the  word  'advances,'  as  used  in  one  clause  of  the 
will,  was  not  restricted  to  'advancements,'  within  the  meaning  of  Gen.  St  & 
91,  SS  6-10,  but  might,  in  considering  the  bearing  of  that  clause  upon  the  issue 
of  the  sanity  of  the  testator,  be  taken  to  include  any  benefits  conferred  upon 
his  son  by  the  testator  in  his  lifetime,  and  which  he  might  reasonably  consider 
to  have  been  such  an  appropriation  of  his  estate  as,  added  to  what  he  be- 
queathed to  him,  would  make  him  equal  with  his  other  sons."  Barker  v. 
Comius,  110  Mass.  477. 

Our  statute  of  distributions  (Code  Civ.  Proc.  §  2733)  and  the  statute 
of  descent  (Real  Property  Law  [Laws  1896,  pp.  621,  622,  c.  647]  §§ 
296,  296)  do  not  use  the  terms  indiscriminately,  but  refer  solely  to 
advancements.  In  Bowron  v.  Kent,  190  N.  Y.  422,  83  N.  E,  472,  the 
terms  are  used  interchangeably ;  but,  under  the  facts  in  that  case,  any 
distinction  was  immaterial. 

Apart  from  all  other  considerations,  however,  the  sense  in  which 
the  testator  used  the  word  in  his  will  was  apparently  the  legal  sense. 
At  the  time  the  will  was  made  he  was  the  acconmiodation  indorser 
upon  an  overdue  note,  made  in  the  name  of  the  firm  of  which  his  son 
was  a  member,  but  the  money  on  which  had  been  obtained  by  that  son 
and  put  by  him  into  the  firm  business.  That  firm  had  long  been  dis- 
solved. If  the  testator  paid  that  note,  he  could  recover  from  his  son 
the  amount  of  the  pa3mient.  Yet  he  was  legally  liable  to  the  payee. 
It  is  said  that  the  son  had  paid  no  interest  upon  tht  note.  It  may  well 
be,  therefore,  that  the  testator  contemplated  the  necessity  of  paying 
the  note  itself,  and  might  well  think  of  such  a  payment  as  an  advance 
made  to  his  son,  the  person  who  was  primarily  liable.  This  suggestion 
is,  perhaps,  strengthened  by  the  circumstance  of  the  identity  of  amount 
in  the  note  and  in  the  legacy.  Up  to  this  time  Frederick  Ebeling  had 
paid  nothing  on  behalf  of  his  son  and  had  given  nothing  to  him.  He 
had  allowed  the  money  to  be  raised  by  the  use  of  his  name,  but  there 
was  nothing  that  could  be  considered  either  an  advance  or  an  ad* 
vancement.  Later,  in  1893,  when  the  testator  came  to  pay  the  Rich- 
mond note — ^and  this  bears  upon  the  meaning  attached  by  him  to  the 
language  used  in  his  will — ^he  did  not  destroy  it,  but  kept  it  among  his 
papers,  apparently  as  evidence  that,  even  if  he  did  not  choose  to  en- 
force it,  no  gift  had  been  made  of  the  amount  involved.  That  he 
did  not  choose  to  enforce  it  very  possibly  may  be  explained,  by  the 
clause  of  the  will  which  is  in  question,  under  which  he  knew  that  the 
plaintiflF  would  be  charged  with  any  advances  made  to  him. 

Giving  to  the  word  "advances"  this  meaning,  when  Mr.  Ebeling, 
in  1893,  paid  the  note,  he  clearly  made  an  advance  to  his  son.  My 
opinion  is,  therefore,  that  the  plaintiff  has  no  longer  a  claim  to  the 
legacy  in  question. 

Judgment  accordingly. 
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(62  Misc.  Rep.  506.) 

NEW  YORK  CENT.  &  H.  R.  R.  00.  ▼.  LALLT  et  aL 
(Supreme  Court,  Special  Term,  Westchester  (bounty.    March  S,  1909.) 

DifiNENT  Domain  (S  76*>— Immsdiaix  Possession— Dspobit  fob— Amount. 

Under  Code  Civ.  Proc  §  S880,  authorizing  the  taking  of  Immediate  pos- 
session of  property  sought  to  be  condemned,  where  public  Interests  will  be 
prejudiced  by  a  delay,  on  a  deposit  of  the  sum  stated  In  the  answer  as  the 
yalue  of  the  property,  where  a  landowner  designedly  overestimates  the 
value  In  his  answer  to  defeat  a  taking  of  possession,  the  answer  should  be 
treated  as  If  no  value  were  stated,  making  a  deposit  of  the  fair  value  suf- 
ficient 

[Ed.  Note. — ^For  other  cases^  see  E2mlnent  Domain,  Dec.  Dig.  f  76.*] 

Condemnation  proceedings  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  Katherine  L.  Lally  and  others. 
Plaintiff's  motion  for  immediate  possession  granted. 

George  C.  Andrews  and  Alexander  S.  Lyman,  for  plaintiff. 

Lavinia  Lally,  for  defendants. 

TOMPKINS,  J.  This  is  a  motion  by  the  plaintiff  in  condemnation 
proceedings  for  the  immediate  possession  of  the  premises  described  in 
the  petition,  under  section  3380  of  the  Code  of  Civil  Procedure.  The 
land  sought  to  be  acquired  consists  of  two  parcels.  One  contains  2,986 
square  feet,  and  the  other  2,981  square  feet.  The  petition  alleges  that 
the  premises  sought  to  be  acquired  are  not  worth  over  $1,790.10. 
The  original  answer  alleged  and  set  forth  that  the  said  premises  were 
worth  at  least  the  sum  of  $15,000.  After  the  papers  on  this  motion 
were  served  upon  the  defendants,  they  obtained  permission  from  this 
court  to  serve  a  supplemental  answer  herein,  and  about  a  month  ago 
did  serve  a  supplemental  answer,  in  which  they  allege  that  the  value  of 
the  land  sought  to  be  condemned  is  the  sum  of  $200,000,  and  their 
claim  now,  on  this  motion,  is  that  the  plaintiff  shall  not  be  let  into  pos- 
session of  the  premises,  except  by  depositing  the  sum  of  $200,000. 

The  land  sought  to  be  condemned  by  this  proceeding  is  required  by 
the  plaintiff  for  additional  yard  room,  and  for  the  construction  thereon 
of  railway  tracks,  to  afford  additional  and  adequate  facilities  to  the 
traveling  public  and  persons  engaged  in  shipping  goods  by  the  plain- 
tiff as  a  common  carrier,  and  in  the  work  of  eliminating  grade  cross- 
ings in  the  city  of  Yonkers.  The  works  and  improvements  along  and 
upon  the  plaintiff's  railroad  above  and  below  the  defendant's  premises 
have  been  in  progress  for  several  years,  and  it  appears  that  for  the 
further  progress  and  completion  of  the  said  works  and  improvements 
the  defendant's  land  sought  to  be  condemned  in  this  proceeding  is 
immediately  necessary.  The  question  presented  by  the  defendant's 
supplemental  answer  is  whether,  to  entitle  the  plaintiflF  to  immediate 
possession  of  the  land  in  question,  it  must  deposit  in  court  the  sum  of 
$200,000,  and  that  involves  the  question  whether  any  allegation  in  an 
answer  as  to  the  value  of  the  land  sought  to  be  condemned,  no  matter 
how  excessive  or  unreasonable  it  may  be,  is  absolutely  and  in  every 
instance  controlling  upon  the  court  as  to  the  amount  to  be  deposited. 

•For  oUi«r  casM  m—  uuno  topto  4k  S  mvmbbs  in  Deo.  4k  Am.  Digt.  1907  to  daU,  4k  Rop'r  IndazM 
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In  the  first  place,  I  am  forced  to  the  conclusion  that  the  allegation 
that  the  land  sought  to  be  condemned  is  worth  the  sum  of  $200,000, 
was  put  into  the  supplemental  answer,  which  was  served  after  this 
motion  was  made,  for  the  purpose  of  making  impossible  or  imprac- 
ticable the  taking  of  immediate  possession  of  the  land  in  question  by 
the  plaintiflF.  The  original  answer  set  forth  that  the  land  was  worth 
$15,000.  It  does  not  appear  that  any  material  diange  has  taken  place 
respecting  the  condition  or  character  of  the  premises  since  the  service 
of  the  original  answer.  It  must  be  assumed  that,  when  the  original 
answer  was  made  and  verified,  the  defendants  fixed  a  full  and  ample 
value  upon  their  land,  and  it  seems  incredible  that  it  could,  in  so  short 
a  time,  have  increased  so  greatly  in  value.  I  am  convinced  that  the 
statement  as  to  the  value  in  the  supplemental  answer  was  not  made 
in  good  faith,  and  was  made  for  the  purpose  of  embarrassing  the  plain- 
tiflF in  its  work  and  service  as  a  common  carrier,  and  to  make  imprac- 
ticable, if  not  impossible,  the  depositing  of  the  amount  of  money  nec- 
essary to  enable  it  to  have  immediate  possession  of  the  land  sought. 

Our  courts  have  held  that  section  3380  is  to  be  construed  in  the 
light  of  its  purpose,  "which  is  to  enforce  an  immediate  possession  of 
lands  condemned  when  public  interests  will  be  prejudiced  by  delay." 
Matter  of  Niagara,  Lockport  &  Ontario  Power  Co.,  Ill  App.  Div. 
686,  97  N.  Y.  Supp.  853.  The  same  court  held  that  "the  contestant 
in  such  proceeding,  by  refusing  to  state  a  value  on  the  land,  by  answer 
or  otherwise,  cannot  be  permitted  to  defeat  the  object  of  the  statute," 
and  that  "a  deposit  of  the  fair  value  of  the  land  as  shown  by  the 
petition,  and  by  aflSdavits  founded  on  its  assessed  value,  is  suflScient, 
when  the  contestant,  at  the  request  of  the  court,  refuses  to  state  a 
value."  And  Judge  Spring,  writing  the  opinion  of  the  court  in  the 
case  above  cited,  says : 

"Section  3865  of  the  Code  of  Civil  Procedure  does  not  require  the  defendant 
in  condemnation  proceedings  to  state  the  value  of  the  property  In  his  answer. 
It  is  not  conceivable  that  the  Legislature  In  the  light  of  this  fact  would  leave 
a  loophole  so  that  a  contentious  owner  at  any  time  might  render  nugatory  the 
relief  provided  for  in  sectlcm  3380  by  simply  omitting  to  allege  the  value  of 
the  property  sought  to  be  taken.  The  Legislature,  in  re-enacting  the  sub- 
stance of  the  law,  did  not  Intend  to  Invest  an  obstructing  owner  with  full 
power  to  render  Its  operation  Ineffective^  He  cannot  prevent  the  adoption  of 
that  part  of  the  statute  which  Inures  to  the  benefit  of  the  public,  by  refusing 
to  avail  himself  of  that  portion  which  is  beneficial  to  him." 

And  again  Judge  Spring  says : 

"But  the  Intention  of  the  Legislature  was  to  permit  the  plaintiff  to  obtain 
possession  upon  the  payment  of  a  sufilcient  amount  to  compensate  the  owner 
fully,  and  If  the  conduct  of  the  defendant,  whether  in  good  faith.  Inadvertent- 
ly, or  maliciously,  renders  a  strict  compliance  with  section  3380  Impossible,  the 
general  authority  conferred  upon  the  court  by  section  3382  Is  sufi^dently  com- 
prehensive to  enable  the  obvious  purpose  to  be  accomplished." 

.  It  seems  to  me  quite  obvious  that  the  defendants  in  this  proceeding 
have  designedly  and  grossly  overstated  the  value  of  the  land  sought 
to  be  taken  by  the  plaintiff,  and  that  the  amount  stated  in  the  supple- 
mental answer  as  the  value  is  palpably  excessive,  and  was  so  stated  for 
the  purpose  of  defeating  the  object  of  the  statute,  which  is  to  give 
the  plaintiff  immediate  possession  where  the  public  needs  require  it; 
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and  in  such  a  case  it  seeths  to  me  that  the  effect  is  the  same  as  though 
the  answer  failed  to  state  or  fix  any  value.  The  court  should  give 
eflfect  to  the  plain  meaning  of  the  statute,  and  to  do  so  in  this  case 
it  should  treat  the  answer  as  though  no  value  were  stated. 

In  the  affidavit  of  the  defendant  Lavinia  Lally,  submitted  in  opposi- 
tion to  this  motion,  she  refers  to  statements  and  testimony  of  real 
estate  experts  to  the  effect  that  the  defendants'  land  west  of  the  plain- 
tiff's railroad  tracks,  a  part  of  which  only  the  plaintiff  seeks  to  con- 
demn in  this  proceeding,  is  worth  $2  per  square  foot;  and  the  said 
defendant  in  said  affidavit  also  states  that  she  is  the  owner  of  over 
100,000  square  feet  of  water  front,  and  in  the  supplemental  answer  the 
defendants  allege: 

"That  by  reason  of  an  upland  approach  to  said  property,  and  by  reason  of 
the  filling  in  of  said  water  front,  the  value  of  the  water  front  property  of 
these  defendants  is  worth  at  least  the  sunxof  $200,000." 

That  would  be  at  the  rate  of  $2  per  square  foot  for  100,000  square 
feet.  Now  it  is  admitted  that  the  plaintiff  only  seeks  to  acquire  6,967 
square  feet  of  the  defendants'  100,000  square  feet,  and  at  the  rate  of 
$2  per  square  foot  the  value  of  the  piece  of  land  described  in  the  peti- 
tion and  sought  to  be  acquired  by  the  plaintiff  is  $11,934.  So  that 
from  the  defendants'  affidavit  used  on  this  motion  and  the  supple- 
mental answer  together  we  deduce  the  fact  that  the  actual  value  of 
that  part  of  the  defendants'  land  west  of  the  plaintiff's  railroad  track, 
which  is  to  be  taken  by  the  plaintiff  in  this  proceeding,  and  which  con- 
sists of  6,967  square  feet,  is  the  sum  of  $11,934. 

Another  matter  that  deserves  notice  is  the  inconsistency  between  the 
statement  in  the  supplemental  answer  that  the  defendants'  entire 
water  front  west  of  the  plaintiff's  railroad  track  is  worth  $200,000, 
and  the  other  statement,  in  the  fourth  paragraph  of  the  same  supple- 
mental answer,  that  the  value  of  the  land  sought  to  be  condemned  is 
the  sum  of  $200,000,  while  the  conceded  fact  is  that  the  plaintiff  only 
seeks  to  take  6,967  square  feet  of  defendants'  said  water  front  prop- 
erty, which,  according  to  the  defendant's  affidavit  and  other  proofs, 
consists  of  about  100,000  square  feet. 

Under  all  the  circumstances,  it  seems  to  me  that  a  proper  regard  for 
the  intent  and  purpose  of  the  condemnation  law  requires  that  the  court 
should  grant  the  plaintiff's  motion,  and  grant  it  immediate  possession 
of  the  land  described  in  the  petition,  that  it  may  devote  such  land  tem- 
porarily to  the  public  use  specified  in  the  petition,  upon  depositing  with 
the  court  the  sum  of  $16,000. 


WARD  V.  HODGES  et  al. 

(Supreme  Court   Appellate   Division,   First  Department    March   19,   1909.) 

Pleading  (S  817*) — Bill  of  PABTiouLABCh-AonoN  Against  Members  or  As- 
sociation^Claim  fob  Sebyices  oir  Sculptob. 

In  an  action  by  a  sculptor  to  charge  the  members  of  a  voluntary  as- 
sociation with  liability  for  his  services  in  making  a  statue,  based  on  a 
written  contract  with  the  chairman  of  a  committee,  plaintiff  should  be 

*For  otli«r  OAiei  lot  lamt  topic  4k  |  mvicbbb  in  Dec.  4k  Am.  Digt.  1907  to  dat«,  4k  R«p'r  lndez« 
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required  to  furnish  a  defendant,  not  daimed  to  be  a  member  of  the  com- 
mittee, a  bill  of  particulars  as  to  the  date  when  the  design  was  submitted 
and  accepted,  and  to  what  person,  and  as  to  the  names  of  the  defoidant 
or  defendants  who  requested  plaintiff  to  proceed  with  the  work«  or  ex- 
pressed satisfaction  or  approval  thereof,  or  furnished  articles  to  be  used 
as  models,  or  requested  changes  to  be  made  In  the  statue,  or  to  delay 
the  work  thereon,  or  approved  the  design,  with  the  date  thereof,  or  gave 
notice  that  they  would  not  receive  or  accept  It ;  but  he  should  not  be  re- 
quired to  give  the  particulars  of  the  relations  of  defendants  with  each 
other,  the  date  when  and  the  manner  In  which  the  member  who  executed 
the  contract  was  authorized  to  act,  the  names  of  defendants  who  per- 
mitted him  to  proceed  with  the  work,  or  knew  of  and  approved  the 
changes,  the  date  when  and  the  manner  in  which  the  design  was  ac- 
cepted by  the  society.  In  what  manner  the  statue  differed  from  the  model 
or  the  names  of  the  defendant  or  defendants  who  promised  to  pay  for  the 
work,  where  It  was  alleged  that  all  of  them  promised  to  do  so. 

[Ed.  Note.— For  other  cases*  see  Pleading,  Cent  Dig.  81  958-962;  Dec; 
Dig.  8  817.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Q.  A.  Ward  against  Henry  C.  Hodges,  impleaded 
with  others.  From  an  order  directing  plaintiff  to  furnish  defendant 
Hodges  with  a  bill  of  particulars  of  the  claim  specified  in  the  com- 
plaint, plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

John  A.  Dutton,  for  appellant. 
Philip  J.  McCook,  for  respondents. 

INGRAHAM,-  J.  The  action  is  to  charge  the  defendants,  who  were 
members  of  a  voluntary  association,  with  liability  for  the  services  of 
the  plaintiff  as  a  sculptor  in  making  a  statue  of  G^n.  Sheridan.  There 
was  a  written  contract,  which  was  annexed  to  the  complaint,  and  which 
is  dated,  "Headquarters  of  the  Society  of  the  Army  of  the  Cumber- 
land, Washington,  April  23,  1892,"  by  which  contract  the  plaintiff 
agreed  with  the  said  Society  of  the  Army  of  the  Cumberland,  by  J. 
S.  FuUerton,  chairman  of  its  conmiittee,  to  model  and  complete,  in 
fine  bronze,  an  equestrian  statue  of  the  late  Lieut.  Gen.  Philip  H. 
Sheridan,  in  substantial  accordance  with  the  design  theretofore  sub- 
mitted and  accepted  by  the  said  Society  of  the  Army  of  the  Cumber- 
land, and  to  deliver  the  same  at  the  city  of  Washington  by  the  1st 
of  July,  1898 ;  and  the  Society  of  the  Army  of  the  Cumberland  agreed 
to  pay  to  the  plaintiff  the  sum  of  $32,500  when  the  statue  was  com- 
pleted and  delivered  at  the  city  of  Washington — the  sum  of  $2,500 
having  been  paid  at  the  time  of  the  execution  of  the  contract  It  is 
then  alleged  that  "subsequent  to  the  making  of  said  contract,  and 
after  the  plaintiff  had  begun  the  performance  thereof,  the  defendants, 
with  full  knowledge  of  said  contract  and  that  the  plaintiff  was  engaged 
in  the  performance  thereof,  and  of  all  the  facts  in  any  way  connected 
therewith  or  relating  thereto,  acquiesced  therein,  approved  thereof, 
and  adopted  and  duly  ratified  said  contract";  that  the  defendants  never, 
at  any  time,  erected  a  pedestal  for  said  statue,  but  subsequent  to  July 
1,  1898,  the  defendants  permitted  and  requested  the  plaintiff  to  pro- 

*For  other  cum  bm  lamo  topic  4k  S  nuubbb  in  Dec.  4k  Am.  Difft.  IMT  to  date,  A  Rep'r  Indexes 

Digitized  by  VjOOQIC 


Sup.  Ct)  WARD  v.  HODOEa  901 

ceed  with  the  work  and  labor  and  expense  of  making  said  statue, 
and  from  time  to  time  expressed  satisfaction  and  approvd  of  the  work 
and  progress  which  the  plaintiff  was  doing  and  making  thereon,  and 
the  defendants  subsequently  waived  the  conditions  of  said  contract 
requiring  the  completion  and  delivery  of  said  statue  on  or  before  the 
1st  day  of  Tuly,  1898,  and  extended  the  time  for  the  plaintiff  to  com- 
plete and  deliver  the  same  for  and  until  a  reasonable  period  of  time 
subsequent  to  January  3,  1907 ;  that  the  plaintiff  proceeded  to  model 
and  construct,  with  clay  and  other  materials,  and  in  substantial  ac- 
cordance with  a  design  submitted  to  and  accepted  by  said  the  Society 
of  the  Army  of  the  Cumberland,  prior  to  making  the  said  contract,  an 
equestrian  statue  of  Gen.  Sheridan,  the  design  and  execution  of  which 
was  approved  by  the  defendants,  and  the  plaintiff  had  the  same  sub- 
stantisdly  ready  for  enlargement  and  the  casting  therefrom  of  a  bronze 
statue,  when,  about  June  26,  1906,  and  January  3,  1907,  the  defend- 
ants gave  notice  to  the  plaintiff  that  they  woulcl  not  receive  or  accept  • 
said  statue,  or  any  statue,  of  said  Gen.  Sheridan  made  by  the  plain- 
tiff, or  pay  for  the  same,  and  would  not  complete  their  said  con- 
tract, and  the  defendants  did  not  at  any  time  erect  a  pedestal  for  said 
statue,  whereby  the  defendants  abandoned  the  said  contract  and  have 
ever  since  wholly  failed  to  perform  the  same;  that  the  plaintiff  was 
ready  and  willing  to  perform  and  complete  the  said  contract  on  his 
part,  but  that  the  defendants  violated  the  same,  to  the  plaintiff's  dam- 
age of  $32,500,  of  which  was  paid  $2,500,  and  the  complaint  demands 
judgment  for  the  sum  of  $32,600. 

The  defendant  Hodges  answered  by  denying  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  sdlegations  of  the  complaint, 
and  sets  up  the  statute  of  limitations  and  other  defenses.  Upon  mo- 
tion of  the  defendant  the  court  ordered  a  bill  of  particulars.  The  de- 
fendant is  sued  as  a  member  of  this  society.  It  is  not  claimed  that 
he  was  one  of  the  committee  who  directly  made  the  contract.  From 
the  nature  of  the  case  it  would  be  unreasonable  to  compel  the  plaintiff 
to  give  the  particulars  of  the  relations  of  the  defendants  with  each 
other.  He  was  employed  by  the  chairman  of  the  committee  of  the 
society  who  made  a  contract  with  him.  The  authority  of  that  com- 
mittee will  have  to  be  proved  to  a  large  extent  by  circumstantial  evi- 
dence, and  it  does  not  seem  reasonable  to  require  a  plaintiff  to  specify 
the  evidence  by  which  a  member  of  such  a  society  authorized  its  com- 
mittee to  make  contracts  on  behalf  of  the  society.  The  liability  of 
the  defendant  niust  depend  upon  the  nature  of  the  association,  wheth- 
er from  the  object  of  the  association  and  the  authority  given  to  its 
officers  they  had  authority  to  make  such  a  contract  on  behalf  of  tiie 
association  which  would  either  expressly  or  by  implication  bind  its 
individual  members. 

The  first  clause  of  the  order  requires  the  defendant  to  give  the 
particulars  of  the  date  when  and  the  manner  in  which  Fullerton,  who 
executed  the  contract,  was  authorized  to  act  for  the  society.  That 
would  be  a  statement  of  evidence,  and  for  that  I  do  not  think  the 
plaintiff  should  be  required  to  give  the  particulars;  and  the  same  ap- 
plies to  the  second  and  third  clauses  of  the  order.  The  fourth  re- 
quires the  plaintiff  to  specify  the  date  when  the  design  was  submitted 
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to  the  Society  of  the  Army  of  the  Cumberland,  to  what  person  said 
design  was  submitted,  and  at  what  date  it  was  acceptefd.  As  to  that, 
I  think  the  defendant  is  entitled  to  the  particulars.  In  the  fifth  clause 
the  names  of  any  defendant  or  defendants  who  permitted  or  requested 
the  plaintiff  to  proceed  with  the  work  is  required.  The  words  "per- 
mitted or"  should  l)e  stricken  out;  but  the  names  of  the  defendants 
who  requested  the  plaintiff  to  proceed  with  the  work  stated  in  the 
sixth,  and  the  name  of  the  defendant  or  defendants  who  expressed 
satisfaction  or  approval  of  the  work  should  be  stated.  In  the  seventh 
the  names  of  the  defendant  or  defendants  who  furnished  to  the  plain- 
tiff articles  to  be  used  as  models  should  be  stated.  In  the  eighth,  the 
names  of  the  defendants  who  requested  the  plaintiff  to  make  changes 
in  the  statue  should  be  stated.  In  the  ninth,  the  names  of  the  defend- 
ant or  defendants  who  requested  the  plaintiff  to  delay  the  work  upon 
the  statue  should  be  stated.  In  the  tenth,  which  requires  the  plaintiff 
to  specify  the  date  when  and  the  manner  in  which  the  said  design  was 
accepted  by  the  said  society,  that  should  not  be  allowed,  as  the  plain- 
tiff should  not  be  restricted  in  his  proof  as  to  the  acceptance  of  the 
design  by  the  society.  In  the  eleventh  the  plaintiff  is  required  to 
specify  the  names  of  the  defendant  or  defendants  who  approved  of  the 
design  or  execution  of  the  statue  with  the  date.  I  think  these  par- 
ticulars should  be  stated.  The  twelfth  required  that  the  names  of 
the  defendant  or  defendants  who,  as  is  alleged  in  the  amended  com- 
plaint, gave  notice  to  the  plaintiff  that  they  would  not  receive  or  ac- 
cept said  statue,  should  be  stated.  In  the  thirteenth  the  plaintiff  is 
required  to  give  particulars  of  the  names  of  the  defendant  or  defend- 
ants who  knew  of,  approved  of,  or  requested  such  changes.  It  is 
quite  impossible  for  the  plaintiff  to  furnish  a  statement  of  the  knowl- 
edge of  the  defendants,  and  I  think  this  clause  of  the  order  should 
be  restricted  to  the  names  of  the  defendants  who  requested  the  changes 
in  the  statue.  The  words  "knew  of,  approved  of  or,"  should  be  strick- 
en out.  The  fourteenth  requires  a  statement  showing  in  what  manner 
the  statue  differed  from  the  model.  I  think  that  should  be  stricken 
out.  That  does  not  seem  to  be  a  statement  that  could  be  specified  in 
a  bill  of  particulars.  The  plaintiff  was  also  required  to  give  the  par- 
ticulars of  the  second  cause  of  action,  and  the  name  of  the  defend- 
ant or  defendants  who  promised  to  pay  for  the  work;  but,  as  the 
second  cause  of  action  alleged  that  all  the  defendants  promised  to 
pay,  I  do  not  see  how  that  could  be  made  more  particular,  and  the 
fifteenth  clause  of  the  order  is  stricken  out. 

The  order  should  be  modified,  by  striking  out  the  first,  second,  third, 
tenth,  fourteenth,  and  fifteenth  clauses  of  the  order,  and  the  fifth 
and  thirteenth  clauses  of  the  order  modified,  as  before  stated ;  and, 
as  modified,  the  order  is  affirmed,  without  costs.    All  concur. 
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MILDBBERGER  v.  FRANKLIN. 
(Supreme  Conrt,  Appellate  Divlsloii,  First  Department    March  19,  1909.) 

1.  TbUSTB    (§   298*) — ^ACCOUNTINO— JUBISDICnON. 

The  Supreme  Court  has  Jurisdiction  to  nettle  a  trustee's  accounts  and 
determine  the  terms  of  and  enforce  a  trust  of  either  real  or  personal 
property, 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  417;  Dec  Dig. 
S  29a*] 

2.  Tbusts  (§  302*)— Action  by  Tbustxe  roB  Acgountino. 

A  trustee  has  legal  capacity  to  maintain  an  action  in  equity  for  settle- 
ment of  his  accounts. 

[Ed.  Note.—For  other  cases,  see  Trusts,  Cent  Dig.  ft  420;  Dec  Dig.  ft 
302.<q 

a  Pleading  (S  198*)— Accounting— JuBisoicnoN—DiacuBBEB. 

Objection  that  the  Supreme  Court  will  not  entertain  an  action  to  set;tle 
a  testamentary  trustee^s  accounts,  but  will  leave  the  same  to  be  settled 
before  the  surrogate,  except  where  special  circumstances  are  alleged  re- 
quiring the  exercise  of  the  powers  of  a  court  of  equity,  cannot  be  taken 
by  demurrer,  not  being  among  the  grounds  of  demurrer  prescribed  by  Code 
Civ.  Proc.  S  484;  but  whether  the  Supreme  Court  will  take  jurisdiction 
is  to  be  determined  by  it  when  the  action  is  brought  on  for  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f  431;  Dec  Dig. 
<  198.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elwood  Mildeberger,  as  substituted  trustee  under  the  will 
of  John  F.  Kellers,  deceased,  against  Mary  C.  Franklin.  From  a 
judgment  overruling  a  demurrer  to  the  complaint,  defendant  appeals. 
Affirmed,  with  leave  to  answer. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

McDougall  Hawkes,  for  appellant. 
Theodore  H.  Silkman,  for  respondent 

INGRAHAM,  J.  The  complaint  alleges  that  John  F.  Kellers,  of 
the  city  of  New  York,  died  in  1869,  leaving  a  last  will  and  testament 
and  a  codicil  thereto,  copies  of  which  are  inserted  in  the  complaint. 
It  was  then  alleged  that  one  of  the  executors  named  in  the  will  and 
codicil  died  and  the  other  resigned,  and  the  plaintiff  was  appointed 
substituted  trustee  under  the  said  will;  that  the  estate  consisted  of 
personal  and  real  property  located  in  the  city  of  New  York.  The  com- 
plaint further  alleges  that  the  life  beneficiary  has  been  in  possession 
of  the  real  property  and  received  the  rents  and  profits  thereof,  and 
has  also  received  the  interest  on  the.  personal  property ;  that  there 
has  been  no  settlement  of  the  plaintiff's  accounts,  and  he  therefore 
demands  judgment  that  his  accounts  be  taken  and  stated,  and  a  de- 
cree entered  therein  judicially  settling  his  accounts,  and  for  other- 
and  further  relief.  To  that  complaint  the  defendant,  the  life  bene- 
ficiary, demurred  upon  three  grounds :  First,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  second,  that 
causes  of  action  have  been  improperly  united;    and,  third,  that  the 
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plaintiff,  as  substituted  trustee,  has  not  legal  capacity  to  sue.  This 
demurrer  was  overruled,  and  the  defendant  appeals. 

It  is  quite  clear  that  the  demurrer  cannot  be  sustained  upon  either 
of  the  grounds  stated.  The  complaint  alleges  all  the  facts  essential 
for  a  decree  judicially  settling  the  trustee's  accounts;  the  Supreme 
Court  has  jurisdiction  to  settle  a  trustee's  accounts  and  determine  the 
terms  of,  and  enforce  a  trust  of,  either  real  or  personal  property ;  and 
a  trustee  has  legal  capacity  to  maintain  an  action  in  equity  for  the 
settlement  of  his  accounts.  The  defendant,  however,  seeks  to  sustain 
this  demurrer  u^on  the  ground  that  the  Supreme  Court  will  not  en- 
tertain an  action  to  settle  a  testamentary  trustee's  accounts,  but  will 
leave  the  same  to  be  settled  before  the  surrogate,  except  where  special 
circumstances  are  alleged  requiring  the  exercise  of  the  powers  of  a 
court  of  equity.  But  this  objection  cannot  be  taken  by  demurrer.  The 
grounds  of  demurrer  to  a  complaint  are  specified  in  section  484  of 
the  Code  of  Civil  Procedure,  and  it  is  not  there  prescribed  as  a  ground 
of  demurrer  that  the  Supreme  Court,  having  undoubted  jurisdiction 
over  trustees  and  their  accounts,  should  refuse  to  entertain  such  juris- 
diction because  the  trustee's  accounts  can  be  more  expeditiously  and 
economically  settled  by  the  surrogate.  We  have  held  that  in  an  ordi- 
nary action  to  settle  the  accounts  of  a  testamentary;  trustee,  where  no 
special  facts  are  alleged  which  render  the  interposition  of  a  court  of 
equity  necessary  or  advantageous  to  the  parties,  the  accounts  of  the 
trustee  should  be  settled  by  the  surrogate.  Post  v.  Ingraham,  122  App. 
Div.  738, 107  N.  Y.  Supp.  737.  But  the  question  whether  the  Supreme 
Court  would  take  jurisdiction  should  properly  be  determined  by  the 
court  when  the  action  is  brought  on  for  trial. 

We  do  not  determine  in  this  case  whether,  upon  the  facts  alleged, 
the  intervention  of  the  Supreme  Court  is  necessary  for  the  protec- 
tion of  the  parties  to  this  action.  There  is  presented  a  question  as  to 
whether  any  trust  is  created,  or  whether  the  testamentary  disposition 
of  the  testator's  property  granted  a  life  estate  for  the  life  of  the  life 
beneficiary,  with  a  remainder  over;  and  by  allowing  the  life  bene- 
ficiary to  collect  the  rents  of  the  real  property  and  tl^  income  of  the 
personal  property  the  parties  seem  to  have  acted  upon  such  a  construc- 
tion of  the  will,  and  the  further  question  is  also  presented  as  to  the 
judgment  that  would  be  proper  to  protect  the  parties  to  the  action, 
both  in  respect  to  the  past  and  the  future.  But  these  questions  should, 
I  think,  be  left  to  be  disposed  of  by  the  Special  Term  when  the  case 
is  tried. 

It  follows  that  the  judgment  appealed  from  is  affirmed,  with  costs, 
with  leave  to  the  defendant  tp  withdraw  the  demurrer  and  answer 
within  20  days,  upon  payment  of  costs  in  this  court  and  in  the  court 
below.    All  concur. 
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VAN  NAME  ▼.  QUEENS  LAND  &  TITLE  00. 
(Supreme  Court,  Appellate  Division,  First  Department     March  19,  1909.) 

1.  Pbincipai.  ai?d  Agent  (S  176*)— Acts  of  Aoettt— Ratification— Ennscx. 

A  vendor,  who  ratifies  a  contract  to  sell  real  estate  and  to  repurchase 
the  same  from  the  purchaser  at  a  fixed  price  after  the  expiration  of  a 
year  at  the  election  of  the  purchaser,  by  conveying  the  property  and  re- 
ceiving the  purchaser's  money,  and  also  delivering  an  agreement  to  re- 
purchase, cannot  repudiate  the  agency  of  the  person  making  the  contract 
with  the  purchaser. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f  609; 
Dec.  Dig.  S  176.*] 

2,  Fbauds,  Statuiv  of  (|  118*)— Saub  of  Land— Sufficiency  of  Memorandum 

— Sepabatk  Wbitings. 

Contemporaneously  with  the  delivery  of  a  deed  of  land,  the  grantor  de- 
livered to  the  grantee  an  instrument  reciting  that  the  grantor  would  re- 
purchase the  land  at  any  time  after  one  year  for  the  price  the  grantee 
paid,  on  the  grantee  electing  to  sell.  The  instrument  was  signed  by  the 
grantor,  and  the  grantee  signed  no  contract  The  agreement  to  repurchase 
was  one  of  the  inducements  for  the  grantee  to  purchase^  Held,  that  the 
deed  and  agreement  must  be  read  together,  and,  when  so  done,  the  agree- 
ment to  repurchase  was  valid,  notwitlistanding  Real  Property  Law  (Laws 
1896,  p.  602,  c.  547)  f  224,  providing  that  a  contract  for  the  sale  of  real 
estate  is  void,  unless  in  writing,  subscribed  by  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  (  262; 
Dec  Dig.  S  11&*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  H.  Van  Name  against  the  Queens  Land  &  Title 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  McLaughlin,  and  scott,  jj. 

Aaron  P.  Jetmore,  for  appellant. 
Louis  J.  Vorhaus,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  the  plaintiff,  on  the 
/th  of  June,  1906,  purchased  and  obtained  from  the  defendant  a  con- 
veyance of  certain  real  property  described  in  the  complaint,  and  paid 
to  the  defendant  the  purchase  price  of  $5,079.37,  "upon  the  agreement 
in  writing  then  made  and  executed  by  the  defendant,  and  delivered  to 
this  plaintiff,  in  and  whereby  the  defendant  agreed  that,  in  case  this 
plaintiff  should  decide  to  sell  the  said  premises,  the  defendant  would 
purchase  the  same  from  the  plaintiff  at  any  time  after  one  year  from 
the  said  7th  day  of  June,  1906,  and  would  pay  to  him  the  sum  of  five 
thousand  seventy-nine  and  •^/loo  ($5,079.37)  dollars,  the  purchase 
price,  together  with  six  (6)  per  cent,  interest  per  anntrni  upon  the  said 
sum."  The  complaint  further  alleges  that  the  plaintiff,  after  the  ex- 
piration of  one  year  from  the  7th  of  June,  1906,  tendered  to  the  de- 
fendant a  good  and  sufficient  deed  of  conveyance  of  the  said  prem- 
ises, duly  acknowledged  and  executed,  and  demanded  the  repayment 
of  the  said  money,  but  that  the  defendant  refused  and  still  refuses  to 
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pay  to  the  plaintiff  said  sum  or  to  perform  the  terms  of  the  said  agree- 
ment; and  the  judgment  demanded  is  for  a  specific  performance  of 
this  contract.  The  answer  admits  the  making  of  the  sale  and  the 
agreement,  but  alleges  that  it  was  without  consideration  and  within 
the  statute  of  frauds.  The  court  found  that  the  plaintiff  entered  into 
an  agreement  with  the  defendant  to  purchase  the  property  upon  the 
express  understanding  that  the  defendant  would  purdiase  it  at  any 
time  after  one  year  from  the  conveyance,  and  that  the  plaintiff,  in 
reliance  upon  such  agreement,  purchased  the  premises  and  decreed  a 
specific  performance,  and,  in  case  the  defendant  should  refuse  to  pay 
the  amount  required  to  be  paid,  ordered  the  premises  to  be  sold  under 
the  direction  of  a  referee,  and  that  the  defendant  should  be  liable  for 
any  deficiency. 

The  contract  sought  to  be  enforced  in  this  case,  and  which  was  de- 
livered to  the  plaintiff  at  the  time  the  deed  was  delivered  to  him,  was 
signed  by  the  defendant  and  contained  this  provision : 

**We  hereby  agree  that,  In  case  you  should  decide  to  sell  these  last,  we  will 
purchase  them  from  you  any  time  after  one  year  from  the  date  of  your  deed, 
giving  you  your  money  back,  together  with  6  per  cent  interest  per  annum 
thereon." 

No  contract  was  signed  by  the  plaintiff.  The  ground  of  the  defense 
is  that  this  was  a  unilateral  contract,  that  the  plaintiff  was  the  grantor, 
and  that  the  contract  is  void  under  section  224  of  the  real  property 
law  (chapter  547,  p.  602,  of  the  Laws  of  1896),  which  provides  that: 

"A  contract  •  •  •  f or  the  sale  of  any  real  property,  or  an  Interest  there- 
in, Is  void,  unless  the  contract,  or  some  note  or  memorandum  thereof,  express- 
ing the  consideration.  Is  in  writing,  subscribed  by  the  *  *  *  grantor,  or  by 
his  lawfully  authorized  agent" 

This  judgment  can  only  be  sustained  upon  the  ground  that  the  deed 
and  this  writing  must  be  read  together,  as  if  the  writing  was  contained 
in  the  deed  and  a  part  of  the  covenants  of  the  then  vendor  of  the  prop- 
erty. It  is  undoubtedly  true  that  such  a  contract  to  sell  real  property, 
although  based  upon  a  sufficient  consideration,  would  not  be  enforce- 
able, both  upon  die  ground  of  lack  of  mutuality  and  that  it  is  void 
under  the  section  of  the  real  property  law  above  referred  to.  This 
contract  was,  however,  a  part  of  the  conveyance  of  the  property  to  the 
plaintiff,  and  as  one  of  the  inducements  for  the  plaintiff  to  purchase 
this  property  the  person  purporting  to  act  as  agent  agreed  that  the 
defendant  would,  after  the  expiration  of  one  year,  repurchase  the  prop- 
erty for  the  amount  that  the  plaintiff  paid,  with  interest.  The  defend- 
ant cannot  repudiate  the  agency  of  the  person  making  this  contract, 
as  it  ratified  the  contract  by  conveying  the  property  and  receiving  the 
plaintiff's  money,  and  as  part  of  the  completed  contract  delivering  the 
two  instruments — one  the  deed,  and  the  other  the  agreement  to  repur- 
chase. The  transaction  as  a  whole  involved  the  conveyance  of  the 
property  to  the  plaintiff,  the  agreement  to  repurchase  by  the  defendant, 
and  the  payment  by  the  plaintiff  of  the  full  consideration  for  which 
the  conveyance  and  agreement  to  repurchase  were  made.  This  being 
one  completed  transaction,  and  the  two  instruments  delivered  simul- 
taneously, the  two  instruments  should  be  read  together;  and  it  comes 
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within  the  case  of  Burrell  v.  Root,  40  N.  Y.  496,  which  never  seems 
to  have  been  questioned. 

The  plaintiff  was  therefore  entitled  to  enforce  this  covenant..  No 
point  was  made  about  the  form  of  the  judgment. 

It  follows  that  the  judgment  appealed  from  was  right,  and  should 
be  affirmed,  with  costs.    All  concur. 


PBOPLB  ex  rel.  HARRIS  v.  JiOARD  OF  ESTIMATE  OF  CITY  OF 

TROY  et  al. 

(Sapreme  Ck>urt,  Appellate  Dtvislon,  Tbiird  Department.     March  10,  1909.) 

Schools  and  School  Districtb  (S  11*)— High  Schools. 

Under  Laws  1896,  p.  884,  c.  182,  S  96,  providing  for  the  goyernment  of 
cities  of  the  second  class,  the  fiscal  year  began  January  lat,  and  a  pre- 
liminary estimate  of  the  expenses  for  the  fiscal  year  was  to  be  made  up 
In  November  preceding ;  the  estimate  becoming  final  on  or  before  Decem- 
ber 27th,  and  the  expenditures  of  the  city  for  the  fiscal  year  being  limited 
to  the  items  included  therein.  Laws  1906,  p.  1131,  c.  473,  superseded  the 
former  statute  and  expressly  repealed  it,  and  in  place  of  the  estimate  and 
final  estimate  an  annual  estimate  and  tax  budget  were  substituted.  The 
latter  act,  which  did  not  go  into  effect  until  January  1,  1908,  provides  that, 
BO  far  as  Its  provisions  are  substantially  the  same  or  cover  the  same  special 
matter  as  the  statutes  r^ealed.  It  shall  be  construed  as  a  continuance  of 
such  r^)ealed  law,  modified  or  amended  according  to  the  Itinguage  employ- 
ed therein,  and  not  as  now  enactment  It  also  provides  that  the  fiscal  year 
shall  begin  January  1st,  but  the  annual  estimate  and  tax  budget  are  to 
be  made  up  within  60  days  thereafter.  Held,  that  under  the  latter  stat- 
ute a  city  board  of  education  had  power  to  provide  for  a  high  school  of 
commerce,  although  the  expenditures  for  the  same  were  not  included  in 
the  estimates  contemplated  by  the  statute  of  1898  and  its  amendments. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Dec  Dig. 
I  II.'] 

Appeal  from  Special  Term,  Ulster  County. 

Mandamus  by  the  People,  on  the  relation  of  Edwin  S.  Harris,  against 
the  Board  of  Estimate  of  the  City  of  Troy  and  others.  From  an 
order  directing  a  peremptory  writ  of  mandamus  to  issue,  requiring 
the  board  to  Hx  the  compensation  of  relator  as  principal  of  School 
No.  12,  with  powers  of  supervising  principal,  and  as  principal  of  the 
High  School  of  Commerce  of  said  city,  defendants  appeal.  Order 
modified,  and,  as  modified,  affirmed. 

.  Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ.       . 

C.  B.  Wellington,  for  appellants. 

John  T.  Norton,  for  respondent, 

JOHN  M.  KELLOGG,  J.  The  board  of  education  of  said  city,  by 
resolution  of  December  30,  1907,  directed  that  a  high  school  of  com- 
merce be  organized  and  opened  in  public  school  No.  12.  January  17, 
1908,  it  resolved  that  such  school  open  January  27, 1908.  A  new  mem- 
ber of  the  board  of  education  was  to  take  office  February  1st,  and 
it  was  assumed  that  thereby  the  policy  of  the  board  of  education  in 
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some  respects  would  change.  January  30th  the  board  adopted  a  reso- 
lution  appointing  the  relator  principal  of  school  No.  12,  "with  the 
powers  of  supervising  principal  and  also  principal  of  the  High  School 
of  Commerce,  with  the  salary  fixed  for  such  principal  of  School  No. 
12  and  such  additional  salary  as  shall  be  fixed  by  the  board  of  esti- 
mate and  apportionment  to  compensate  him  for  the  additional  services 
and  duties  incident  to  the  position  of  principal  of  said  High  School 
of  Commerce ;  this  appointment  to  take  effect  immediately." 

It  is  not  necessary  to  consider  whether  the  various  resolutions  passed 
by  the  board  of  education  January  30th  and  31st,  purporting  to  make 
several  changes  in  the  position  of  teachers,  created  a  vacancy  in  the 
principalship  of  school  No.  12,  so  that  relator's  appointment  to  such 
position  became  effective,  for  the  reason  that  the  salary  of  that  posi- 
tion was  fixed  and  known,  and  the  resolution  which  named  the  relator 
as  principal  contemplated  no  change  in  that  salary.  The  order  ap- 
pealed from  is  therefore  erroneous,  so  far  as  it  requires  the  appel- 
lants to  take  any  action  with  reference  to  that  salary.  The  only  ques- 
tion for  consideration  is  whether  the  relator  at  any  time  held  the  posi- 
tion of  principal  of  the  High  School  of  Commerce,  and  whether  he 
has  the  right  to  insist  that  his  salary  therefor  be  fixed. 

The  appellant  urges  that  the  expenses  for  maintaining  the  High 
School  of  Commerce  were  not  contained  in  the  estimates  and  the  final 
estimates  for  the  city  expenditures  as  contemplated  by  section  96,  c. 
182,  p.  384,  of  the  Laws  of  1898,  being  "An  act  for  the  government 
of  cities  of  the  second  class,"  and  that  therefore  the  relator's  appoint- 
ment was  invalid.  By  that  statute  the  fiscal  year  begins  January  1st, 
and  a  preliminary  estimate  of  the  expenses  for  the  fiscal  year  is  to 
be  made  up  in  November  preceding,  and  the  estimate  becomes  final 
on  or  before  December  27th,  and  the  expenditures  of  the  city  for  the 
fiscal  year  are  limited  to  the  items  included  therein.  Chapter  473,  p. 
1131,  of  the  Laws  of  1906,  which  is  also  entitled  "An  act  for  the  gov- 
ernment of  cities  of  the  second  class,"  supersedes  the  former  statute 
and  expressly  repeals  it,  and  in  place  of  the  estimate  and  final  esti- 
mates of  the  repealed  statute  the  annual  estimate  and  tax  budget  are 
substituted  by  sections  75,  76,  and  77.  The  law  of  1906  did  not  go 
into  effect  until  January  1,  1908,  but  section  229  provides  that  so  far 
as  the  provisions  of  that  act  are  substantially  the  same,  or  cover  the 
same  special  matter  as  the  statutes  thereby  repealed,  it  shall  be  con- 
strued as  a  continuance  of  such  repealed  law,  modified  or  amended 
according  to  the  language  employed  therein,  and  not  as  new  enactmeM. 
By  the  statute  of  1906  the  fiscal  year  began  January  1st,  but  the 
annual  estimate  and  tax  budget  are  to  be  made  up  within  60  days 
thereafter. 

I  think  it  is  clear  that  under  the  new  statute  there  was  ample  power 
to  provide  for  a  high  school  of  commerce,  although  the  expenditures 
for  the  same  were  not  included  in  the  estimates  contemplated  by  the 
statute  of  1898  and  its  amendments.  The  new  board  of  education,  on 
February  2,  1908,  passed  a  resolution  abolishing  the  High  School  of 
Commerce.  The  effect  of  that  resolution  need  not  be  considered  here ; 
for  it  is  clear  that  for  some  time  at  least  the  relator  performed  under 
due  appointment  the  duties  of  principal  of  such  school,  with  the  un-* 
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derstanding  that  he  was  to  receive  such  compensation  therefor  as 
the  board  of  estimate  and  apportionment  might  fix,  and  there  is  no 
reason  why  the  amount  should  not  now  be  determined. 

The  order,  therefore,  is  modified,  so  that  the  appellants  are  only  re- 
quired to  fix  the  additional  salary  which  the  relator  shall  receive  to  com- 
pensate him  for  the  additional  services  and  duties  incident  to  the  posi- 
tion of  principal  of  said  High  School  of  Commerce,  and,  as  so  modi- 
fied, is  affirmed,  without  costs.    All  concur. 


PEOPLE  v.  LEWIS. 
(Supreme  Court,  Appellate  Division,  Tbird  Department    March  10,  1909.) 

Adulixbation  (S  7*)— Pknalties  and  Aotioks  Thebefob— Complaint. 

Laws  1893,  p.  665,  c.  338»  S  164,  as  amended  by  Laws  1903,  p.  1191,  c 
624,  provides  that  no  person  within  the  state  shaU  manufacture,  seU,  of- 
fer, or  expose  for  sale  any  article  of  food  which  is  "adulterated  or  mis- 
branded  within  the  meaning  of  this  act"  Section  166,  as  amended  by 
Laws  1903,  p.  1191,  c.  624,  and  by  Laws  1905,  p.  140,  c.  100,  defines  adulter- 
ated or  misbranded  foods.  A  complaint  in  an  action  to  recover  the  penalty 
for  adulterating  or  misbranding  an  article  of  food  aUeged  that  defendant 
at  a  time  and  place  specified,  exposed  and  offered  for  sale  and  sold  an  arti- 
cle of  food  adulterated  and  misbranded,  in  violation  of,  etc,  "in  that  the 
said  defendant  did  then  and  there  expose  for  sale,  offer  for  sale,  and  sell 
a  certain  substance  or  compound  as  and  for' lard  which  was  not  in  fact 
lard,  and  was  an  imitation  of  lard  and  an  adulterated  and  misbranded 
article  of  food,"  within  the  statute.  Held,  that  the  complaint  was  suf- 
ficient, though  it  did  not  negative  a  number  of  exceptions  or  provisos  con- 
tained in  the  law  defining  adulterated  and  misbranded  foods ;  the  excep- 
tions or  provisos  having  no  relaticm  to  the  facts  alleged  in  the  complaint 
as  a  violation  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Adulteration,  Dec  Dig.  S  7.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  the  People  of  the  State  of  New  York  against  Joseph 
Lewis  for  the  statutory  penalty  for  selling  adulterated  and  misbranded 
food  products.  Judgment  for  defendant,  and  the  People  appeal.  Re- 
versed. 

Argued  before  CHESTER,  KELLOGG,  COCHRANE,  and  SEW^ 
ELL,JJ. 

Michael  D.  Nolan,  for  the  People. 

H.  P.  Humphrey,  for  respondent 

CHESTER,  J.  At  the  opening  of  the  trial  the  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  motion  was  granted,  and  from  the  judg- 
ment of  dismissal  the  plaintiff  appeals. 

The  material  portion  of  the  complaint  that  is  brought  in  question 
is  as  follows: 

"Upon  information  and  belief  that  the  defendant  on  or  about  March  7, 
1907,  at  his  place  of  business  in  the  city  of  Troy,  N.  Y.,  did  expose  for  sale, 
offer  for  sale,  and  sell  an  article  of  food  adulterated  and  misbranded  within 
the  meaning  of  and  in  violation  of  sections  164  and  165  of  article  11  of  the 
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agricultural  law,  as  enacted  by  chapter  524  of  the  Laws  of  1903,  and  amended 
by  chapter  100  of  the  Laws  of  1905,  in  that  the  said  defendant  did  then  and 
there  expose  for  sale,  offer  for  sale,  and  sell  a  certain  substance  or  compound 
as  and  for  lard,  which  was  not  in  fact  lard,  and  was  an  imitation  of  lard,  and 
an  adulterated  and  misbranded  article  of  food,  within  the  provisions  of  the 
aforesaid  sections/' 

Section  164  of  the  agricultural  law  (Laws  1893,  p.  655,  c.  338), 
added  thereto  by  Laws  1903,  p.  1191,  c.  BM,  provides  in  part  as  fol- 
lows: 

"No  person  or  persons,  firm,  association  or  corporation  shall  within  this 
state  manufacture,  produce,  sell,  offer  or  expose  for  sale  any  article  of  food 
which  is  adulterated  or  misbranded  within  the  meaning  of  this  act" 

Section  165  of  the  agricultural  law,  referred  to  in  the  complaint, 
was  added  thereto  by  Laws  1903,  p.  1191,  c.  524,  and  amended  by 
Laws  1905,  p.  140,  c.  100,  and  defines  what  constitutes  adulterated  or 
misbranded  foods.  The  plaintiff  by  its  prayer  for  relief  asks  to  re- 
cover a  single  penalty  of  $100. 

Under  Code  Civ.  Proc.  §  481,  the  complaint  must  contain  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of  action.  The 
complaint  in  question  contains  a  reference  to  the  sections  of  the  law 
which  the  pleader  claims  were  violated,  and  charges  that  the  defend- 
ant at  a  time  and  place  stated  exposed  and  offered  for  sale  and  sold 
a  compound  as  lard  which  was  not  lard,  but  was  an  imitation  of  it, 
and  was  an  adulterated  and  misbranded  article  of  food,  within  the 
provisions  of  the  law.  This,  upon  the  face  of  it,  would  appear  to  be 
a  sufficient  statement  of  the  facts  to  bring  it  within  the  condemnation 
of  the  statute. 

The  case  of  People  v.  Koster,  50  Misc.  Rep.  46,  97  N.  Y.  Supp.  829, 
cited  by  the  respondent,  is  not  an  authority  to  condemn  this  com- 
plaint, but  rather  supports  it.  The  complaint  there  was  condemned 
because  it  stated  only  a  conclusion  of  law,  without  giving  the  facts 
upon  which  that  conclusion  was  based. 

The  respondent  also  urges  that  the  complaint  is  defective  because 
it  does  not  negative  a  number  of  exceptions  or  provisos  contained  in 
said  section  165  of  the  agricultural  law,  defining  adulterated  and  mis- 
branded foods.  But  the  exceptions  or  provisos  mentioned  in  that 
section  really  have  no  relation  to  the  facts  alleged  in  this  complaint 
constituting  a  violation;  and  the  section  nowhere  contains  an  excep- 
tion or  proviso  making  it  lawful  to  sell  a  compound  as  lard  when  it  is 
not  in  fact  lard,  but  an  imitation  of  it.  The  allegation  in  question  here 
contains  within  itself  a  sufficient  negative  that  the  compound  alleged 
to  have  been  sold  was  not  labeled  to  show  what  it  in  fact  was. 

We  think  the  complaint  was  adequate  to  apprise  the  defendant  of  the 
exact  charge  against  him  undef  the  statute,  and  states  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  it  should  not  have  been  dis- 
missed. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


Digitized  by 


Google 


Sup.  Ct.)  VAN   DEY  MABK  V.  CORBEIT,  911 

VAN  DBY  MARK  v.  CX)RBETT. 
(Supreme  Court,  Appellate  DlvlBion,  Third  Department    March  10,  1909.) 

1.  Sales  (§  4*)— Co  ntb act— Bailment. 

There  is  a  sale,  with  a  consequent  change  of  title,  and  not  a  bailment, 
where  one  leaves  a  cow  with  another  to  double  In  two  years ;  there  being 
no  obligation  to.retum  the  identical  cow. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  SS  7,  8;  Dec.  Dig.  S  4.*] 

2.  Sales  (§  199*)— Tbansfeb  of  Title. 

There  is  not  a  complete  sale  or  transfer  of  title,  but  at  most  an  execu- 
tory contract  for  future  transfer  of  property  by  will  or  otherwise,  where 
C  told  O.,  If  she  stayed  and  took  care  of  him  as  long  as  he  lived,  and  saw 
that  he  was  burled,  she  could  have  his  cattle;  the  property  not  having 
been  present,  there  having  been  no  delivery,  she  not  having  exercised  any 
act  of  ownership  or  control  over  it,  its  value  having  been  $50,  and  there 
having  been  no  writing. 

tE)d.  Note. — ^For  other  cases,  see  Sales,  Dec.  Dig.  {  199.»] 

8.  Justices  of  the  Peace  (S  185*)  —  Revebsal  of  Judgment— Weight  of  Evi- 
dence. 

The  authority  conferred  by  Code  Civ.  Proc  S  8063,  as  amended  by  Laws 
1900,  p.  1277,  c.  553,  on  County  Courts  to  reverse  Judgments  of  Justices  as 
against  the  weight  of  evidence.  Is  to  be  exercised  only  where  a  Judgment 
Is  so  plainly  against  the  weight  and  preponderance  of  evidence  that  It 
can  be  seen  that  the  Justice  could  not  reasonably  have  arrived  at  the  con- 
clusion he  made. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  SS  716- 
718;  Dec.  Dig.  S  185.*] 
4.  Master  and  Sebvant  (8  302*)  —  Convebsion  by  Sebvant  —  LiABELmr  of 
Masteb. 

One,  In  the  custody  of  whose  employe  a  sheriff  temporarily  leaves  prop- 
erty levied  on,  is  not  liable  for  conversion  because  of  the  employees  re- 
fusal to  deliver  the  same  on  the  demand  of  a  third  person ;  such  custody 
not  being  In  the  scope  of  the  servant's  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S8 
1217-1220;  Dec.  Dig.  S  302.*] 

Appeal  from  Broome  County  Court. 

Action  by  Grace  Van  Dey  Mark  against  Marshall  J.  Corbett.  From 
a  judgment  of  the  County  Court,  reversing  a  judgment  of  the  City 
Court  of  Binghamton  for  defendant,  defendant  appeals.  Judgment 
of  County  Court  reversed,  and  judgment  of  City  Court  affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Hinman,  Howard  &  Kattell,  for  appellant. 

Albert  S.  Barnes,  for  respondent. 

SEWELL,  J.  This  action  was  brought  to  recover  damages  for  the 
alleged  conversion  of  cattle  and  poultry  levied  upon  and  sold  by  a 
sheriff,  under  an  execution  issued  out  of  the  court  of  common  pleas 
of  Susquehanna  county,  Pa.,  against  the  property  of  Fred  Adams, 
the  father  of  the  plaintiff,  and  Sarah  Adams,  his  wife.  The  complaint 
alleged  that  during  the  month  of  November,  1906,  and  for  a  long  time 
prior  thereto,  the  plaintiff  was  the  owner  and  in  the  possession  of  the 
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property  in  question,  and  that  on  or  about  the  17th  day  of  December, 
1906,  the  defendant  wrongfully  took  possession  of  and  unlawfully 
and  wrongfully  converted  said  property  to  his  own  use.  The  order 
appealed  from  states  that  the  judgment  of  the  City  Court  was  re- 
versed "for  errors  of  law,  and  because  said  judgment  is  contrary  to 
and  against  the  weight  of  evidence." 

The  principal  issues  of  fact  in  the  case  were;  (1)  Whether  the 
plaintiff  was  the  owner  of  the  cattle ;  (2)  whether  they  were  converted 
by  the  defendant.  It  was  undisputed  that  the  cattle  were  in  the  pos- 
session of  the  execution  debtors  at  the  time  of  the  levy,  that  they  were 
raised  upon  a  farm  occupied  by  them  under  a  contract  of  sale  given 
to  Sarah  Adams,  that  the  business  was  carried  on  in  her  name,  and 
that  Fred  Adams  did  the  work  and  managed  the  business  for  her. 

The  plaintiff  claimed  that  the  cattle  were  the  increase  of  a  cow  pur- 
chased by  Abbie  Adams  at  a  sheriff's  sale  in  the  year  1897,  and  that 
she  then  left  the  cow  with  Charles  Adams  to  double.  She  testified: 
"I  told  him,  if  I  left  the  cow,  he  could  have  it  to  double  in  two  years." 
She  also  testified  that  the  cow  and  increase  remained  there.  "1  never 
took  anything  away  from  him.  I  didn't  do  it  for  my  own  benefit." 
Fred  Adams,  the  principal  witness  for  the  plaintiff,  testified  that  the 
cow  was  kept  on  the  farm  about  4  years ;  that  she  had  4  calves,  and 
they  were  kept  on  the  farm;  that  they  also  increased;  that  no  other 
stock  was  brought  on  the  farm  during  these  10  years ;  that  he  started 
10  years  ago  with  this  1  cow  on  the  farm,  and  ended  up  with  14  cat- 
tle ;  and  that  he  knew  the  14  head  of  cattle  on  the  farm  in  November, 
1906,  could  be  traced  back  to  that  cow,  because  *1  was  there,  and  took 
care  of  them,  and  raised  them." 

The  plaintiff  claimed  title  to  the  property  under  a  bill  of  sale  from 
Abbie  Adams,  dated  November  13,  1906,  and  under  a  contract  claim- 
ed to  have  been  entered  into  with  Charles  Adams.  She  testified  that 
a  short  time  before  his  death  "he  told  me,  if  I  would  stay  and  take 
care  of  him  as  long  as  he  lived,  and  after  he  was  dead  paid  his  doctor 
bill  and  his  expenses,  I  could  have  all  of  the  cattle  that  was  on  the 
farm."  Fred  Adams,  her  father,  testified  that  he  had  heard  the  con- 
versation, and  that  his  father  said  that :  . 

"He  would  give  her  his  interest  In  the  stock  if  she  would  take  care  of  him 
through  his  sickness — see  that  he  was  cared  for." 

Arthur  Van  Dey  Mark,  her  husband,  testified  that  he  was  present, 
and  that  Charles  Adams  said : 

"If  she  would  stay  home  and  take  care  of  him,  and  see  that  he  had  burial 
and  everything,  she  might  have  eyerything  that  belonged  to  him." 

Though  this  evidence  proceeded  wholly  from  parties  having  a  direct 
or  indirect  interest  in  the  question  at  issue,  I  think  it  warranted  a 
finding  that  the  cattle  belonged  to  the  execution  debtors.  It  is  true 
that  possession  is  only  presumptive  evidence  of  ownership;  but,  be- 
yond that,  there  was  in  this  case  the  conceded  fact  that  the  cattle  were 
raised  by  them  and  were  the  products  of  their  farm  and  business,  which 
made  the  presumption  well-nigh  conclusive.  However  this  may  be, 
it  seems  to  me  clear  that  the  plaintiff  acquired  no  right  to  the  property 
by  the  assignment  from  Abbie  Adams ;  for,  if  the  terms  of  the  letting 
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to  Charles  Adams  were  as  claimed  by  her,  he  was  under  no  obliMtion 
to  restore  the  identical  cow,  and  the  title  to  it  was  changed.  There 
was  a  sale,  and  not  a  bailment.  Wilson  v.  Finney,  13  Johns.  358; 
Hurd  V.  West,  7  Cow,  752;  Foster  v.  Pettibone,  7  N,  Y.  433,  57 
Am.  Dec.  630;  Reed  v.  Abbey,  2  Thomp.  &  C.  380. 

It  also  seems  to  me  clear  that  the  various  and  somewhat  loose  and 
uncertain  statements  as  to  what  transpired  between  the  plaintiff  and 
Charles  Adams  fall  short  of  establishing  a  complete  sale  or  transfer 
of  title  to  her,  and  that  it  was  nothing  more  than  an  executory  con- 
tract for  the  future  transfer  of  his  property  by  will  or  otherwise.  In 
support  of  this  view  we  have  the  fact  that  no  evidence  was  given  on 
the  part  of  the  plaintiff  tending  to  show  a  delivery  of  the  cattle  to 
her,  that  she  ever  exercised  any  act  of  ownership  or  control  over  them, 
or  intimated  that  she  had  an  interest  therein  before  the  levy.  In  ad- 
dition to  this,  it  appeared  by  the  evidence  of  the  defendant,  the  sheriff, 
and  another  witness  that  she  then  claimed  a  calf,  stating  that: 

"Her  grandfather  left  her  a  cow  and  calf.  The  calf  was  there,  and  she 
would  like  to  get  the  calf." 

It  will  also  be  observed  that  the  value  of  the  property  was  conceded 
to  be  over  $50,  that  the  allied  agreement  was  not  in  writing,  that  the 
property  was  not  present,  that  there  was  no  visible  change  in  the  pos- 
session or  use  of  it,  and  that  nothing  was  done  that  the  law  required 
to  vest  the  title  in  the  plaintiff.  A  careful  examination  of  the  evidence 
has  convinced  me  that  the  judgment  of  the  City  Court  should  not 
have  been  reversed  as  against  the  weight  of  evidence. 

Prior  to  the  amendment  of  section  3063  of  the  Code  of  Civil  Pro- 
cedure by  chapter  553,  p.  1277,  of  the  Laws  of  1900,  a  County  Court 
was  not  permitted  to  reverse  a  judgment  as  against  the  weight  of  evi- 
dence where  the  evidence  was  conflicting.  Ludlum  v.  Couch,  10  App. 
Div.  603,  42  N.  Y.  Supp.  370;  Norton  v.  Arvemam  Co.,  14  App.  Div. 
581,  43  N.  Y.  Supp.  1099;  Clark  v.  Daniel,  29  App.  Div.  600,  51 
N.  Y.  Supp.  177 ;  Northridge  v.  Astarita,  47  App.  Div.  486,  62  N, 
Y.  Supp.  441 ;  Bumham  v.  Butler,  31  N.  Y.  480.  In  the  Bumham 
Case  the  court  stated  the  rule  as  follows : 

"That  where,  on  a  trial  In  a  Justice's  court,  there  Is  evidence  on  both  sides, 
and  even  where  there  Is  only  slight  evidence  in  support  of  the  cause  of  ac- 
tion on  which  there  is  a  recovery,  the  Ck>unty  Ck>urt  Is  not  authorized  to  re- 
verse the  Judgment,  although  such  court  may  arrive  at  a  conclusion  upon  the 
facts  of  the  case,  or  weight  of  evidence,  different  from  that  drawn  by  the  Jus- 
tice." 

It  is  well  settled  that  the  authority  conferred  by  that  amendment 
is  to  be  exercised  only  where  the  judgment  is  so  plainly  against  the 
weight  and  preponderance  of  proof  that  it  can  be  seen  that  the  justice 
could  not  reasonably  have  arrived  at  the  conclusion  which  he  made. 
Murtagh  v.  Dempsey,  85  App.  Div.  204,  83  N.  Y.  Supp.  296;  Brewer 
V.  Califf,  103  App.  Div.  138,  92  N.  Y.  Supp.  627;  Clinton  v.  Frear, 
107  App.  Div.  571,  95  N.  Y.  Supp.  321 ;  McRavy  v.  Barto,  114  App. 
Div.  262,  99  N,  Y.  Supp.  712.  Tested  by  this  rule,  it  is  clear  that 
the  learned  county  judge  erred  in  reversing  the  judgment  of  the  City 
Court. 

115  N.Y.S.— «8  ^  T 
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I  am  also  of  the  opinion  that  the  plaintiff  did  not  prove  that  the 
defendant  was  guilty  of  conversion.  There  was  no  claim  or  pretense 
that  the  defendant  ever  had  the  actual  possession  or  control  of  the 
cattle.  On  the  contrary,  the  evidence  established  the  fact  that  he 
exercised  no  dominion  over  them,  and  at  all  times  insisted  that  he 
had  nothing  to  do  with  the  property.  It  did  appear  that,  after  the 
levy  was  made,  the  sheriff  left  the  property  for  a  time  in  the  custody 
of  Charles  Lasure,  one  of  the  defendant's  employes,  and  that  Lasure 
refused  to  surrender  it  in  response  to  a  demand  by  the  plaintiff.  The 
theory  of  the  plaintiff  seems  to  have  been  that  the  defendant  was  re- 
sponsible for  the  act  of  Lasure  in  refusing  to  deliver  the  property. 

The  general  rule  is  that  a  master  is  liable  for  the  acts  of  his  em- 
ploye done  within  the  scope  of  his  employment ;  but  it  is  well  settled  that 
this  rule  only  applies  when  the  relation  of  master  and  servant  is  shown 
to  exist  between  the  wrongdoer  and  the  person  sought  to  be  charged 
for  the  result  of  the  wrong,  at  the  time  and  in  respect  to  the  very 
transaction  out  of  which  the  injury  arose.  In  Wyllie  v.  Palmer,  137  N. 
Y.  248,  257,  33  N.  E.  381,  384,  19  L.  R.  A.  285,  Judge  O'Brien  said : 

'*The  fact  that  the  party  to  whose  wrongful  or  negligent  act  an  injury  may 
be  traced  web  at  the  time  in  the  general  employment  and  pay  of  another  per- 
son does  not  necessarily  make  the  latter  the  master  and  responsible  for  bis 
acts.  The  master  is  the  person  in  whose  business  he  is  engaged  at  the  time, 
and  who  has  the  right  to  control  and  direct  his  conduct." 

In  Higgins  v.  Western  Union  Telegraph  Co.,  156  N.  Y.  75,  79,  50 
N.  E.  600,  502,  66  Am.  St.  Rep.  537,  the  court  said : 

*'Beyond  the  scope  of  his  employment  the  servant  is  as  much  a  stranger  to 
his  master  as  any  third  person,  and  the  act  of  the  servant,  not  done  in  the 
execution  of  the  service  for  which  he  was  engaged,  cannot  be  regarded  as  the 
act  of  the  master"— citing  Wyllie  v.  Palmer,  supra,  and  Mclnemey  v.  D.  &  H. 
Co.,  151  N.  y.  411,  45  N.  E.  848. 

It  was  substantially  undisputed  that  Lasure  represented  the  sheriff 
in  retaining  possession  of  the  cattle,  that  he  was  engaged  in  doing  his 
work,  and  that  the  sheriff  alone  had  the  right  to  control  or  direct  him 
in  that  particular  employment.  Under  such  circumstances  it  is  ap- 
parent, I  think,  that  the  trial  court  did  not  err  in  finding,  as  it  ap- 
parently did,  that  the  defendant  did  not  sustain  the  relation  of  master 
to  Lasure  at  the  time  of  the  alleged  conversion. 

It  follows  that  the  judgment  of  the  City  Court  was  not  contrary  to 
the  evidence,  or  contrary  to  law,  and  that  the  judgment  of  the  County 
Court  should  be  reversed,  with  costs,  and  the  judgment  of  the  City 
Court  affirmed,  with  costs.  All  concur;  SMITH,  P.  J.,  and  KEL- 
LOGG, J.,  in  result. 


LICARI  et  al.  v.  McMONIGLE. 

(Supreme  Court,  Special  Term,  Kings  County.    January,  1909.) 

Tbusts  (J  44*)— Evidence  to  Establish. 

A  mother,  in  contemplation  of  death,  delivered  a  warranty  deed  of  her 
premises  to  one  of  her  daughters.  The  two  other  daughters  of  the  de- 
ceased sued  to  compel  their  sister  to  deliver  a  mortgage  to  them  for  one- 
half  the  value  of  the  property,  on  the  ground  that  the  deed  was  delivered 


*For  otl>er  cases  see  same  topic  ft  |  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  IndexM 
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to  defendant  on  her  promise  to  execute  such  a  mortgage.    Held,  that  the 
evidence  was  insufficient  to  warrant  finding  for  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Gent  Dig.  i  67;  Dec.  Dig.  | 
44.*] 

Action  by  one  Licari  and  others  against  one  McMonigle.  Judgment 
for  defendant. 

Bolger  &  Hickey  (William  J.  Bolger,  of  counsel),  for  plaintiffs. 
Sidney  W.  Fry  (Eugene  D.  Boyer,  of  counsel),  for  defendant 

KELLY,  J.  I  reach  the  conclusion  in  this  case  that  the  plaintiffs' 
evidence  is  not  sufficient  to  justify  the  court  in  setting  aside  the  solemn 
act  of  the  deceased  mother  of  the  parties.  Through  false  economy, 
deceased  summoned  a  notary  public  to  draw  papers  which  should  have 
been  prepared  by  a  lawyer,  and  the  court  is  now  asked  to  attach  a 
trust  to  property  conveyed  absolutely,  or  to  force  the  grantee  to  ex- 
ecute a  mortgage  or  mor^ages  on  part  of  the  land  conveyed ;  and  the 
terms  of  the  trust,  and  the  details  of  the  mortgage  as  to  term,  rate  of 
interest,  and  the  like,  are  left  largely  to  the  imagination.  Mr.  Strain 
says  he  suggested  that  the  deceased  "make  a  deed  to  Sadie,  and  have 
Sadie  make  a  mortgage  to  the  other  two  daughters  for  their  half." 
A  mortgage  on  what,  for  how  much,  to  run  for  what  period,  what 
rate  of  interest,  and  upon  what  terms  as  to  payment?  The  witness 
Mrs.  Lake  says  nothing  about  a  mortgage.     She  says  deceased  said: 

"I  want  Sadie  to  have  everything  in  the  house,  and  one  half  of  all  the  prop- 
erty. The  other  half  should  be  divided  between  my  two  daughters,  share  and 
share  alike." 

The  two  alleged  oral  declarations  are  inconsistent.  If  Mr.  Strain 
understood  that  a  mortgage  was  to  be  made,  it  is  inconceivable  that 
neither  at  the  time  nor  later  did  he  prepare  a  mortgage  or  ask  the  de- 
fendant to  execute  it.  The  mother  lived  for  some  days  after  the  deed 
was  made,  but  neither  of  the  plaintiffs  was  called  as  a  witness,  nor 
was  any  explanation  given  of  their  failure  to  discuss  the  matter  or 
demand  their  rights.  It  may  be  that  it  would  have  been  more  equitable 
for  the  mother  to  have  divided  her  property  equally  between  her  three 
daughters;  but  it  is  not  for  the  court  to  dispose  of  her  property. 
The  three  sisters  are  not  on  good  terms,  and  the  defendant  while  on 
the  stand  went  out  of  her  way  to  make  insinuations  against  one  of  her 
sisters,  which  have  nothing  to  do  with  the  case,  and  in  decency  and 
charity  should  have  been  omitted.  It  is  not  that  I  am  impressed  so 
much  by  the  testimony  of  defendant  and  Mr.  Farlow,  but  because 
the  plaintiffs'  evidence  is  so  weak  and  indefinite  that  I  think  the  phy- 
sician's evidence  overcomes  it,  if  it  has  any  force  whatever.  For  the 
reasons  set  forth  by  the  Court  of  Appeals  in  Rosseau  v.  Rouss,  180 
N.  Y.  116,  72  N.  E.  916,  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E. 
118,  Roberge  v.  Bonner,  185  N.  Y.  265,  77  N.  E.  1023,  and  in  the 
recent  case  of  Tousey  v.  Hastings,  86  N.  E.  831,  I  am  constrained  to 
find  that  plaintiffs'  evidence  is  insufficient  to  justify  interference  with 
defendant's  rights  under  the  deed. 

There  must  be  judgment  for  defendant,  without  costs. 

*FoT  other  catei  see  same  topic  ft  |  mumbsb  In  Dec.  ft  Am.  Dlgi.  1907  to  dat«b  ft  Rep'r  Indezet 
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nUGIiBBS*  IRON  WORKS  T.  CITY  OF  NBW  YORK  et  aL 
(Supreme  <3oiirt,  Appellate  Dlylflion*  Flnit  Department    Biarch  19,  1900.) 

PLBADINO  (I  279*) — ^SUPFLBMEIITAI.  'Bl^A.DTSQ-COMPLAXIXT, 

Wbere  the  original  complaint  in  an  action  by  a  subcontractor  to  fore> 
close  a  mechanic's  lien  upon  money  alleged  to  be  due  to  the  principal  con- 
tractor on  a  building  contract  with  the  city  of  New  York  asserted  a 
lien  for  a  specified  sum  for  materials  furnished,  a  supplemental  com- 
plaint, which  did  not  increase  the  amount  of  his  lien,  but  asserted  a  lien 
upon  the  fund  superior  in  equity,  although  subsequent  in  time,  to  his  own 
lien  and  those  of  the  other  lienors,  upon  the  ground  that  he  had,  with 
the  knowledge  and  consent  and  at  the  request  of  the  city  and  the  other 
lienors,  completed  work  left  undone  by  the  principal  contractor,  thereby 
enabling  the  lienors  to  resort  to  the  fund,  which  would  have  been  lost, 
but  for  the  completion  of  the  work,  was  consistent  with  and  in  aid  of  the 
case  made  by  the  oris^al  complaint,  though  his  superior  equity  arose 
after  the  commencem^it  of  the  action. 

[Ed.  Note. — ^For  other  cases,  see  Pleadiog,  Gent  Dig.  |  838;  Dec.  Dig. 
I  279.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Muglers*  Iron  Works  against  the  City  of  New  York  and 
others.  From  an  order  striking  out  portions  of  the  supplemental 
complaint,  plaintiff  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  L,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
J.  Frederick  Eagle,  for  respondents. 

SCOTT,  J.  Appeal  by  plaintiff  from  an  order  striking  out  part  of 
a  supplemental  complaint.  The  action  is  one  to  foreclose  a  medianic's 
lien  upon  money  in  the  hands  of  the  comptroller  appropriated  for 
the  erection  of  two  fire  engine  houses.  Plaintiff,  a  subcontractor, 
claims  a  lien  for  upwards  of  $4,000  for  materials  furnished  to  the 
principal  contractor  and  used  in  the  erection  of  the  buildings.  The 
respondent  is  also  a  subcontractor  (as  are  other  defendants),  claiming 
a  lien  subsequent  to  that  of  plaintiff. 

By  the  supplemental  complaint,  which  plaintiff  served  in  pursuance 
of  an  order  permitting  such  service,  it  is  alleged  that  after  the  com- 
mencement of  the  action  plaintiff  ascertained  that  the  principal  con- 
tractor had  not  fully  completed  its  contracts  with  the  city  of  New 
York,  the  amount  left  undone  being  estimated  to  amount  to  $1,000; 
that  the  terms  of  the  contract  between  the  city  of  New  York  and 
the  principal  contractor  were  such  that  no  moneys  would  become  due 
and  payable  to  said  contractor,  or  available  to  subcontractors  for  the 
satisfaction  of  their  liens,  so  long  as  the  said  buildings  remained  un- 
finished and  the  contract  between  the  principal  contractor  and  the 
city  remained  unfulfilled;  that  by  the  said  contract  it  was  also  pro- 
vided that,  in  case  of  failure  of  the  principal  contractor  to  complete 
the  work,  the  city  of  New  York  might  itself  complete  the  work,  and 
charge  the  expense  thereof  against  the  moneys  due  or  to  become  due 
to  the  contractor,  and,  if  the  expense  of  such  completion  should  be  less 

•For  oUier  cases  sm  tame  topic  A  8  mitmbbb  in  Dec  ft  Am.  Dlgi.  1907  to  date,  4b  Rep'r  Indexes 
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than  the  amount  payable  under  the  contract  if  the  work  had  been  com- 
pleted by  the  contractor,  that  he  should  forfeit  all  claims  to  the  dif- 
ference. It  is  further  alleged  that  the  city  of  New  York  had  intimated 
to  the  plaintiflE  and  other  parties  to  the  action  that  it  would  insist  upon 
the  trial,  unless  the  work  was  finished,  that  the  quoted  clauses  in  the 
contract  would  defeat  the  lien  and  recovery  of  the  plaintiff  and  the 
defendant  lienors;  that,  having  determined  that  said  clauses  in  said 
contract  might  defeat  the  lien  and  recovery  of  itself  and  other  lienors, 
the  plaintiff,  with  the  knowledge,  consent,  and  at  the  request  of  the 
city  of  New  York  and  the  defendant  lienors,  including  the  respondent, 
went  on  and  completed  the  work  necessary  to  be  done  under  said 
contract;  that  before  completing  said  work  the  plaintiff  requested 
the  other  lienors  to  unite  in  completing  the  same  and  in  paying  the 
cost  thereof,  which  they  all  refused  to  do,  but  one  of  them,  not  re- 
spondent, has  in  writing  agreed  that  plaintiff  shall  have  a  first  lien 
upon  the  moneys  due  upon  said  contract  to  the  extent  of  the  cost  of 
completing  said  work;  that  the  act  of  plaintiff  in  completing  said 
work  will  enable  it  and  the  other  lienors  to  enforce  in  whole  or  in 
part  their  liens  upon  the  unpaid  balance  of  the  contract  price,  which 
otherwise  they  could  not  have  done.  The  reasonable  value  of  the  work 
done  and  materials  furnished  is  stated  at  $1,000,  and  judgment  is  asked 
that  this  sum  be  paid  to  plaintiff  out  of  said  fund  before  any  part 
thereof  is  decreed  to  be  paid  in  satisfaction  of  the  several  liens  there- 
on and  payable  therefrom. 

The  order  appealed  from  is  sought  to  be  sustained  upon  the  ground 
that  the  matter  stricken  out  undertakes  to  set  up  a  new  and  sub- 
stantive cause  of  action,  inconsistent  with  and  not  in  aid  of  the  cause 
of  action  set  up  in  the  original  complaint.  This  contention,  as  it  seems 
to  us,  loses  sight  of  the  nature  of  the  action,  and  of  the  effect  of  the 
allegations  which  have  been  stricken  out.  The  action  is  an  equitable 
one,  which  has  for  its  purpose  the  application  to  the  satisfaction  of  the 
liens  of  the  parties  who  claim  liens  of  the  balance  that  shall  appear 
to  be  due  to  the  principal  contractors  after  the  work  under  their  con- 
tracts has  been  fully  and  completely  finished.  Until  the  work  had  been 
completely  finished  no  lienor  could  recover  a  judgment  for  the  satis- 
faction of  his  lien.  If  the  principal  contractor,  or  some  one  interested 
in  seeing  that  the  contract  was  completed,  such  as  his  surety,  or  a  sub- 
contractor claiming  a  lien,  had  not  stepped  in  and  finished  the  work, 
the  city  itself  could,  upon  giving  the  necessary  notice,  have  completed 
the  work,  charging  the  cost  against  the  amount  due  or  to  become  due 
to  the  contractor.  In  any  event  it  was  a  necessary  prerequisite  to  the 
enforcement  of  any  lien  that  the  work  should  be  completed,  and  the 
amount  subject  to  the  liens  of  subcontractors  could  not  be  ascertain- 
ed until  the  cost  of  completion  had  been  ascertained  and  deducted  from 
the  amount  in  the  hands  of  the  city  appropriated  to  the  payment  for 
the  work  to  be  done  under  the  contract.  If  the  city,  having  g^ven  the 
necessary  notice,  had  contracted  with  plaintiff  to  complete  the  work 
at  a  cost  of  $1,000,  the  amount  available  to  the  satisfaction  of  liens 
would  be  depleted  by  that  sum  which  the  city  could  have  paid  direct- 
ly to  plaintiff. 
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One  of  the  questions  to  be  decided  upon  the  trial  will  be  how  much 
is  subject  to  the  claims  of  the  lienors,  and  that  will  be  whatever  balance 
may  remain  of  the  contract  price,  after  deducting  therefrom  the  cost 
of  completing  the  work  left  uncompleted  by  the  principal  contractor. 
In  an  action  of  this  character,  whatever  may  be  the  controversies  be- 
tween the  parties  on  other  points,  there  is  one  matter  in  which  their 
interests  are  common,  and  that  is  in  making  as  large  a  sum  as  pos- 
sible available  for  the  satisfaction  of  their  liens,  and  whatever  tends 
to  conserve  or  to  enlarge  the  fund  available  for  this  purpose  is  in  the 
interest  of  every  lienor.  According  to  the  allegations  stricken  out  of 
the  supplemental  complaint,  which  for  the  purposes  of  this  motion  we 
must  accept  as  true,  the  matters  therein  stated,  although  arising  after 
the  commencement  of  the  action,  were  very  distinctly  consistent  with 
and  in  aid  of  the  case  made  by  the  original  complaint.  The  plaintiff 
is  not  claiming  to  increase  the  amount  of  his  lien  as  set  forth  in  the 
original  complaint,  but  seeks  to  assert  a  lien  or  claim  upon  the  fund 
superior  in  equity,  although  subsequent  in  time,  to  his  own  lien  and 
those  of  the  other  lienors,  upon  the  ground  that  it  has,  with  the  knowl- 
edge and  consent  and  at  the  request  of  the  other  lienors,  expended 
a  certain  amount  of  money  to  establish  a  fund  to  which  such  lienors 
may  resort,  and  which  but  for  his  actions  might  have  been  lost. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


BYINGTON  V.  PIAZZA  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department     March  19,  1909.) 

GOBPORATIONS  (§  198*)— STOOKHOLDKES—MEmNGS— JUDICIAL  REGULATION— IN- 
JUNCTION. 

Shares  In  a  corporation  were  transferred  to  a  trust  company  on  condi- 
tion that  It  should  for  a  certain  number  of  years  vote  the  stock,  at  each 
annual  election  of  stockholders,  "for  the  re-election  of  the  present  first 
permanent  board  of  directors."  Plaintiff,  as  a  purchaser  of  stock  In  the 
corporation,  was  given  an  interest  in  the  stock  held  by  the  trustee.  Held 
that,  pending  an  action  to  determine  the  right  of  the  trust  company  to 
vote  the  stock  to  Increase  the  number  of  the  directors,  that  a  temporary 
Injunction  would  lie  to  restrain  the  company  from  so  voting  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  8  198.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Roderick  Byington  against  Amodio  P.  Piazza  and  others. 
From  an  order  denying  a  motion  for  injunction  pendente  lite,  plaintiff 
aDDeals.    Reversed. 

Argued  before  PATTERSON,  P.  T-,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

George  P.  Breckenridge,  for  appellant. 
Michael  J.  Horan,  for  respondents. 

SCOTT,  J.  Plaintiff  appeals  from  an  order  denying  his  motion  for 
injunction  pendente  lite.    It  appears  from  the  complaint  and  moving 

*For  other  cases  see  same  topic  &  I  number  In  Dec.  &  Am.  Digs.  1907  to  date,  Jk  Rep'r  IndazM 
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papers,  and  is  not  denied,  that  the  defendant  Amodio  F.  Piazza,  hav- 
ing received  a  certain  concession  or  contract  from  the  government 
of  Nicaragua,  assigned  it  to  the  defendant  Central  American  Growers' 
&  Transportation  Company,  a  South  Dakota  corporation,  for  which 
said  company  issued  to  him  5,100  shares  of  its  capital  stock.  The 
said  company  then  offered  for  sale  what  it  termed  the  "first  block"  of 
stock,  consisting  of  900  shares,  under  what  it  denominated  a  "rule" 
which  it  was  provided  should  govern  such  sale.  This  rule  provided 
that  each  purchaser  of  stock  from  the  first  block  should  receive  a 
bonus,  consisting  of  a  pro  rata  share  of  60  per  cent,  of  the  5,100  shares 
issued  to  said  Piazza,  upon  condition  that  such  purchaser  agreed  to 
deposit  said  bonus  in  a  trust  company  to  be  selected  by  the  board  of 
directors,  with  instructions  for  said  trust  company  to  vote  the  entire 
amount  of  their  bonus  stock,  with  the  40  per  cent,  belonging  to  A. 
F.  Piazza  and  associates,  thereby  casting  the  full  vote  of  5,100  shares 
at  each  annual  election  of  stockholders,  "for  the  re-election  of  the 
present  first  permanent  board  of  directors,  namely,  E.  H.  Mayne,  Ira 
L.  Tetterhof,  A.  F.  Piazza,  W.  J.  Greacen,  and  W.  L.  Loeffel,  each 
year  for  15  consecutive  years,  providing  none  of  said  directors  shall 
have  been  disqualified  by  violation  of  their  trust,  in  which  case  the 
disqualified  director  will  be  replaced  by  the  unanimous  vote  of  the 
remaining  directors." 

In  order  to  carry  out  this  rule  Piazza  executed  to  the  defendant 
Title  Guarantee  &  Trust  Company  a  trust  deed  of  the  5,100  shares 
issued  to  him.  By  this  deed  it  was  provided  that  the  title  company, 
as  trustee,  shall  hold  said  stock  for  the  term  of  15  years,  or  during 
the  lives  of  Amodio  F.  Piazza  and  of  Joseph  William  Piazza,  and  of 
the  survivor  of  them,  whichever  term  should  first  end ;  that  the  trus- 
tee shall  hold  said  stock  registered  in  its  name  as  trustee,  and  shall 
issue  certificates  of  interest  for  60  per  cent,  of  said  stock  pro  rata  to 
the  owners  of  900  shares,  known  as  the  "first  lot"  of  the  stock  of  the 
Central  American  Growers'  &  Transportation  Company;  that  the 
trustee  shall  collect  dividends  on  said  5,100  shares,  paying  60  per  cent, 
thereof  to  the  holders  of  certificates  of  interest,  and  the  remaining  40 
per  cent,  to  defendant  Piazza.  The  deed  then  contains  the  following 
provision  as  to  voting  by  the  trustee : 

"Fourth.  The  said  trustee,  as  the  owner  and  holder  as  provided  herein  of 
the  said  5,100  shares  of  stock  of  the  said  company,  agrees  to  vote  said  stock 
at  the  annual  meeting  of  the  stockholders  In  each  and  every  year,  of  which 
meeting  it  shall  have  due  notice  from  the  secretary,  and  the  said  trustee 
agrees  to  vote  said  stock  for  the  purpose  of  re-electing  the  present  board  of 
directors,  In  so  far  as  the  trustee  may  legally  and  In  the  exercise  of  Its  proper 
discretion  vote  for  the  re-election  of  the  present  board  of  directors.  The  fore- 
going provisions  of  this  paragraph  are  subject  to  the  right  of  the  board  of  di- 
rectors, In  case  a  vacancy  should  occur  in  their  board,  to  name  the  successor 
for  such  vacancy  by  a  unanimous  vote  of  the  remaining  directors." 

It  is  further  provided  that  the  trust  shall  exist  for  the  benefit  of  the 
party  of  the  first  part,  or  his  heirs,  executors,  administrators,  or  as- 
signs, and  that  upon  the  determination  of  the  trust  period  the  trustee 
shall  cause  new  certificates  of  stock  to  be  issued,  and  shall  turn  over 
40  per  cent,  thereof  to  Piazza,  or  his  successors  in  interest,  and  60 
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per  cent,  thereof  to  the  holders  of  certificates  of  interest  in  said  stock 
according  to  their  several  holdings. 

The  plaintiff  is  a  purchaser  of  shares  of  the  stock  constituting  the 
first  block,  and  holds  a  certificate  of  interest  in  a  proportionate  amount 
of  the  60  per  cent,  of  the  5,100  shares  transferred  to  the  trustee  by 
Piazza.  The  law  of  the  state  of  South  Dakota  permits  the  stock- 
holders of  a  corporation  organized  under  the  laws  of  that  state  to  in- 
crease the  number  of  its  directors  to  any  number  not  exceeding  13. 
The  Title  Guarantee  &  Trust  Company,  as  trustee,  at  the  request  and 
by  the  direction  of  Piazza,  now  propose  to  vote  the  5,100  shares  of 
stock  held  by  it  under  the  foregoing  deed  of  trust  for  a  proposition 
to  increase  the  number  of  directors  of  the  Central  American  Company 
to  7;  the  purpose  being,  as  it  is  stated,  to  elect  the  five  individuals 
composing  the  present  board  and  two  additional  members.  The  plain- 
tiff claims  that  the  purpose  of  this  action  is  to  give  Piazza  more  com- 
plete and  an  undue  control  of  the  board.  The  defendants  say  that 
the  sole  purpose  is  to  give  proper  representation  to  certain  persons  who 
have  purchased  stock  of  the  company.  The  injunction  sought  is  to 
prevent  the  trustee  from  voting  the  5,100  shares  in  favor  of  the  propo- 
sition to  increase  the  number  of  directors. 

We  think  that  the  motion  should  have  been  granted,  so  as  to  leave 
matters  in  statu  quo,  at  least  until  a  trial  can  be  had.  The  effect  of 
such  an  injunction  is  not  necessarily  to  prevent  the  Central  American 
Company  from  doing  that  which  the  laws  of  the  state  of  its  incorpora- 
tion permit,  but  merely  to  prevent  the  trustee  from  violating  the  con- 
ditions of  its  trust.  Its  distinct  agreement  was  to  vote  the  5,100 
shares  for  the  re-election  of  the  "present  board  of  directors,"  not 
merely  for  the  individuals  then  comprising  that  board,  and  the  so- 
called  rule,  which  specified  the  conditions  upon  which  the  first  block 
of  stock  was  sold,  also  provided  that  the  5,100  shares  should  be  voted 
annually  for  "the  present  first  permanent  board  of  directors."  In 
each  case  the  word  "board"  was  used  collectively.  To  increase  the 
number  of  directors,  so  as  to  elect  seven,  instead  of  five,  would  be  to 
elect  a  different  board,  although  it  might  be  composed  in  part  of  the 
same  persons  who  composed  the  original  board.  It  may  readily  be 
assumed  that  the  purchasers  of  the  stock  constituting  the  first  block 
made  their  purchases  in  reliance  upon  the  agreement  that  the  affairs 
of  the  company  would  be  controlled  and  directed  for  15  years  by  the 
identical  board  mentioned  in  the  rule,  and  those  who  held  out  this 
representation  to  them  cannot  be  permitted,  upon  the  state  of  facts 
now  appearing,  to  violate  their  agreement. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.  The  amount 
of  the  undertaking  to  be  given  by  plaintiff  will  be  determined  upon 
the  settlement  of  the  order.    All  concur. 
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UNION  WINE  CO.  ▼.  GRBE3N. 

(Supreme  Ck>iirt,  Special  Term,  CSiantauqua  County.    March  81,  1009.) 

Pabtnebship  (J  197*)— SuiNO  in  Cohpant  Name— Complaint  Showing  Want 
OF  Legal  Capagitt  to  Sue. 

A  suit  by  a  copartnership  must  be  brought  In  the  Individual  names  of 
the  partners ;  and  a  complaint  by  copartners,  brought  In  a  company  name, 
alleged  to  be  a  copartnership  of  which  the  partners  named  are  members, 
shows  on  Its  face  that  the  plaintiff  has  not  legal  capacity  to  sue. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  {  860;  Dec  Dig. 
S  197.*] 

Action  by  the  Union  Wine  Company  against  Conrad  Green.  De- 
murrer to  the  complaint  sustained. 

A.  A.  Van  Dusen,  for  plaintiff. 
Harlan  L.  Munson,  for  defendant 

WOODWARD,  J.  The  complaint  herein  sets  forth  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  the  defendant  on  a  certain 
promissory  note  given  by  the  defendant  to  the  plaintiff  "Union  Wine 
Company."    The  complaint  contains  this  allegation : 

"That  the  said  plaintiff  Is  a  copartnership,  the  members  whereof  are  Lewis 
P.  Brown  and  Otto  W.  Brown,  doing  business  under  the  style  and  name  of 
Union  Wine  Company." 

The  defendant  demurs  to  the  complaint  on  the  ground  that  it  ap- 
pears upon  the  face  thereof  that  the  plaintiff  has  not  legal  capacity  to 
sue.  I  think  the  demurrer  must  be  sustained,  and  it  seems  to  me  that 
any  other  decision  would  be  illogical.  It  is  the  established  law  of  this 
state  that  a  suit  by  a  copartnership  must  be  brought  in  the  individual 
names  of  the  partners,  and  not  in  some  name  adopted  to  denote  the 
partnership  relation. 

Granting  that  the  error  in  naming  the  plaintiff  is  formal  and  amenda- 
ble, it  is  not  for  the  defendant  to  move  to  amend  the  plaintiff's  process 
in  order  to  make  it  regular.  The  Union  Wine  Company  has  not  legal 
capacity  to  sue,  and  it  so  appears  upon  the  face  of  the  complaint,  and 
the  demurrer  is  therefore  good. 

The  demurrer  is  sustained,  with  leave  to  the  plaintiff  to  amend  his 
summons  and  complaint  by  substituting  the  names  of  the  real  parties 
in  interest  within  20  days,  with  costs  to  the  defendant  to  abide  the 
event. 


ROBINSON  et  al.  v.  THOMAS  et  al. 
(Supreme  Court,  Appellate  Division, .  First  Department     March  19,  1909.) 

1.  Pleadino  (§  238*)— Amended  Pleadings— Leave  of  Coubt— Application. 

Leave  to  serve  an  amended  complaint  will  not  be  granted,  unless  the 
proposed  amended  complaint  Is  submitted  to  the  court  with  the  motion 
papers. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  621 ;  Dec  Dig. 
§238.*] 

*For  othw  easei  ■••  lame  toplo  ft  I  hvuber  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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2.  Parties  (§  64*)— Bbinging  in  New  Pasties. 

Before  additional  parties  can  be  brought  in,  an  amended  or  supplemental 
summons  must  be  issued ;  leave  to  do  so  tieing  first  obtained. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent.  Dig.  {  85;  Dec.  Dig.  f 
64.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  C.  Robinson  and  others  against  Edward  R.  Thomas 
and  others.  From  an  order  granting  plaintiffs  leave  to  serve  an  amend- 
ed complaint,  defendants  appeal.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

Richard  A.  Irving,  for  appellants. 
Charles  S.  Taber,  for  respondents. 

INGRAHAM,  J.  The  original  plaintiff  in  this  action  died,  and  his 
executors  made  an  application  to  revive  the  action  and  continue  it  in 
the  name  of  his  executors.  The  order  on  that  motion  permitted  the 
plaintiffs  to  serve  an  amended  complaint.  Upon  appeal  to  this  court 
that  order,  so  far  as  it  permitted  the  plaintiffs  to  serve  an  amended 
complaint,  was  reversed  upon  several  grounds.  One  ground  was 
that  the  proposed  amended  complaint  was  not  made  part  of  the  mov- 
ing papers,  and  another  was  that  it  was  stated  that  a  demurrer  had 
been  sustained  to  the  complaint  because  of  a  defect  of  parties,  and  that 
defect  could  only  be  cured  by  amending  the  summons.  See  123  App. 
Div.  412,  107  N.  Y.  Supp.  1110.  The  time  to  serve  that  complaint 
under  the  order  was  extended  from  time  to  time  until  January  9, 
1908.  On  the  10th  of  January,  1908,  the  decision  of  this  court  was 
announced,  affirming  the  order  in  so  far  as  it  revived  the  action,  and 
striking  out  the  portion  giving  the  plaintiffs  further  time  to  serve 
the  amended  complaint.  After  that  order  was  thus  modified,  the 
plaintiffs  served  the  amended  complaint  allowed  by  the  order;  the 
provisions  of  which,  allowing  the  service  of  an  amended  complaint, 
had  been  reversed.  They  attempted  to  make  other  persons  parties 
to  the  action  without  procuring  an  amendment  to  the  summons,  and 
this  amended  complaint  was  returned  by  counsel  for  the  defendants. 

It  is  evident  that  the  plaintiffs  have  not  understood  the  decision  of 
this  court,  and  it  would  seem  that  the  judge  making  the  order  appealed 
from  has  also  failed  to  understand  it.  What  was  there  held  was  that 
the  only  way  in  which  additional  parties  could  be  brought  in  was  by 
service  of  an  amended  or  supplemental  summons,  and  that  before  leave 
to  file  an  amended  complaint  would  be  granted  the  proposed  amended 
complaint  must  be  submitted  with  the  motion  papers  asking  for  such 
leave  to  the  court.  What  the  court  below  does  in  the  order  appealed 
from  is  to  open  a  default  on  the  plaintiffs  failing  to  serve  an  amended 
complaint  under  the  order  granting  such  leave,  which  order  was  re- 
versed. This  court  on  the  former  appeal  expressly  said  that  before 
leave  would  be  granted  to  serve  an  amended  or  supplemental  com- 
plaint the  proposed  amended  or  supplemental  complaint  must  be  sub- 
mitted with  the  motion  papers,   and  that  before  additional   parties 

*For  other  cases  see  same  topic  ft  8  mxtmbbb  in  Dec.  ft  Am.  Diffs.  1907  to  date,  ft  Rep'r  Indexes 
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could  be  brought  in  an  amended  or  supplemental  summons  must  be 
issued ;  leave  to  do  so  having  been  first  obtained.  The  moving  party 
has  ignored  the  directions  of  this  court  given  on  the  former  appeal. 

It  follows  that  this  order  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 


MAIORjOA  v.  MYERS. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  12,  1909.) 

1.  Healisi  (8  32*)— FiBE  Escapes— Duty  to  Pbovidb. 

At  common  law  the  owner  of  a  building  need  not  provide  fire  escapes. 
[Ed.  Note. — For  other  cases,  see  Health,  Dec.  Dig.  §  32.*] 

2.  Master  and  Servant  (§  107*) — Factobies— Fibe  Escapes. 

Labor  Law  (Laws  1897,  p.  481,  a  415)  §  82,  requires  such  fire  escapes 
as  may  be  deemed  necessary  by  the  factory  inspector  to  be  provided  on 
factories  three  or  more  stories  high.  Revised  New  York  City  Charter 
1901  (Laws  1901,  p.  179,  c.  466)  §  407,  makes  all  existing  laws  relating 
to  the  construction,  etc.,  of  buildings  effective  in  the  city,  with  power 
to  the  aldermen  to  amend,  etc.  Held,  that- section  82  is  mandatory,  and 
applicable  to  New  York  City,  though  there  its  enforcement  is  intrusted 
to  the  department  of  buildings,  instead  of  the  factory  inspector,  and  that 
the  aldermen  cannot  dispense  with  the  requirement  for  fire  escapes  and 
the  owner  of  a  factory  building  is  liable  for  injury  to  an  employe  who 
was  compelled  to  jump  from  the  third  story  to  avoid  burning,  where  no 
fire  escapes  or  other  means  of  escape  were  provided. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  206 ; 
Dec.  Dig.  §  107.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Giovanni  Maiorca,  by  Rosalia  Maiorca,  guardian  ad  litem, 
against  Frederick  S.  Myers.  From  an  interlocutory  judgment  over- 
ruling a  demurrer  to  the  complaint,  defendant  appeals.     Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Hamilton  R.  Squier,  for  appellant. 
Joseph  Pascocello,  for  respondent. 

MILLER,  J.  This  is  a  suit  for  injuries  sustained  by  the  plaintiff 
in  jumping  from  a  third-story  window  of  a  factory  building  which 
was  on  fire.  The  defendant  was  the  owner  of  the  building.  The  plain- 
tiff avers  that,  to  escape  the  fire,  she  was  compelled  to  jump  from  said 
window  by  reason  of  the  negligence  and  carelessness  of  the  defendant 
"ip  not  providing  fire  escapes  or  other  means  of  escape." 

Section  82  of  the  labor  law  (Laws  1897,  p.  481,  c.  415),  in  force  at 
the  time  of  the  accident,  provided : 

"Such  fire  escapes  as  may  be  deemed  necessary  by  the  factory  Inspector 
shall  be  provided  on  the  outside  of  every  factory  in  this  state  consisting  of 
three  or  more  stories  in  height" 

Section  407  of  the  Revised  Charter  of  1901  (Laws  1901,  p.  179,  c. 
466)  provided: 

"The  building  code  which  shall  be  in  force  in  the  city  of  New  York  on  the 
first  day  of  January,  1902,  and  all  then  existing  provisions  of  law  fixing  the 

*For  other  cases  see  same  topic  ft  8  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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penalties  for  violation  of  said  code,  and  all  then  existing  laws  affecting  or 
relating  to  the  construction,  alteration  or  removal  of  buildings  or  other  struc- 
tures within  the  city  of  New  York  are  hereby  declared  to  be  binding  and 
in  force  In  the  city  of  New  York.  •  •  •  The  board  of  aldermen  shall  have 
power  from  time  to  time  to  amend  said  building  code  and  said  laws  and  tx> 
provide  therein  for  all  matters  concerning,  affecting  or  relating  to  the  con- 
struction, alteration  or  removal  of  buildings  or  structures  erected  or  to  be 
erected  in  the  dty  of  New  York." 

The  appellant  argues  upon  the  authority  of  City  of  New  York  v. 
Trustees,  85  App.  Div.  355,  83  N.  Y.  Supp.  442,  affirmed  on  the  opin- 
ion below  180  N.  Y.  627,  72  N.  E.  1140,  that  the  general  statute  does 
not  apply  to  the  city  of  New  York ;  that,  as  no  ordinance  requiring 
fire  escapes  to  be  placed  on  factory  buildings  of  three  or  more  stories 
in  height  is  pleaded,  the  complaint  does  not  state  a  cause  of  action; 
and  that  the  general  act  requires  only  that  fire  escapes  be  provided 
in  the  discretion  of  the  factory  inspector.  It  is  not  disputed  that,  at 
common  law,  there  was  no  duty  resting  upon  owners  as  such  to  pro- 
vide fire  escapes.  Pauley  v.  S.  G.  &  L.  Co.,  131  N.  Y.  90,  29  N.  E. 
999,  16  L.  R.  A.  194;  Huda  v.  Am.  Glucose  Co.,  154  N.  Y.  474,  48 
N.  E.  897,  40  L.  R.  A.  411. 

The  provision  of  the  factory  law,  quoted  supra,  is  mandatory  (Ar- 
nold v.  Nat.  Starch  Co.  [N.  Y-l  86  N.  E.  815),  and  in  express  terms 
applies  to  "every  factory  in  this  state  consisting  of  three  or  more 
stories  in  height."  The  case  of  City  v.  Trustees,  supra,  decided  that 
the  superintendent  of  buildings  in  the  city  of  New  York,  not  the  state 
factory  inspector,  had  jurisdiction  over  the  subject  of  fire  escapes  in 
said  city ;  and  this,  for  the  plain  reason  that  section  647  of  the  char- 
ter (Laws  1897,  p.  224,  c.  378)  and  the  special  local  laws  continued 
in  force  by  it  were  not  repealed  by  the  general  law.  The  city  had  its 
own  scheme  of  supervising  the  construction,  alteration,  etc.,  of  build- 
ings. Its  department  of  public  buildings  had  jurisdiction  over  the 
subject,  and  it  was  not  intended  by  the  general  law  to  interfere  with 
that  jurisdiction,  or  to  vest  it  in  a  state  officer;  but  that  is  far  from 
saying  that  the  general  law  did  not  in  any  respect  apply  to  the  city 
of  New  York.    Said  section  647  of  the  charter  of  1897  provided : 

"Tbe  provisions  of  such  building  code  shall  be  in  conformity  with  and  be 
subject  to  all  general  laws  of  the  estate  (sic)  concerning,  affecting,  or  re- 
lating to  buildings,  or  classes  of  buildings,  or  other  structures." 

In  that  case  Mr.  Justice  O'Brien,  writing  for  the  court,  said: 

"If  the  municipal  assembly  had  seen  fit  to  provide  in  the  code  that  no 
factories  In  New  York  City  should  be  provided  with  fire  escapes,  perhaps  thi» 
provision  would  be  void  as  inconsistent  with  the  labor  law." 

It  seems  to  me  that  the  Legislature  has  provided  by  general  law 
that  fire  escapes  shall  be  provided  on  all  factory  buildings  in  the  state 
three  or  more  stories  in  height.  It  intrusted  the  enforcement  of  that 
law  to  a  state  officer,  except  in  the  city  of  New  York,  wherein  by 
its  charter  jurisdiction  over  that  subject  was  vested  in  its  department 
of  buildings;  but  the  board  of  aldermen  can  no  more  dispense  with 
the  requirement  that  some  kind  of  a  fire  escape  shall  be  provided  on 
such  buildings  in  the  city  of  New  York  than  the  factory  inspector 
can  do  it  in  the  rest  of  the  state. 
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The  said  charter  provision,  vesting  the  jurisdiction  over  the  sub- 
ject in  the  department  of  buildings,  is  not  necessarily  exclusive.  While 
it  was  not  repealed  by  the  general  law,  both  it  and  the  general  law 
should  be  construed  together.  The  general  law  in  terms  applies  to 
■every  building  of  the  kind  in  the  state,  and  I  can  perceive  no  reason 
why  it  does  not  apply  to  the  city  of  New  York,  except  in  so  far  as 
a  different  administrative  scheme  is  provided  by  special  act.  It  cer- 
tainly can  hardly  be  supposed  that  the  Legislature  intended  to  require 
fire  escapes  on  sdl  factory  buildings  three  or  more  stories  in  height  out- 
side of  the  city  of  New  York,  and  to  allow  a  local  legislative  body 
in  said  city,  where  the  danger  is  the  greatest,  to  dispense  with  that 
requirement. 

It  may  be  said,  in  passing,  that  the  question  is  not  one  of  practical 
importance,  because  the  building  code  of  the  city  of  New  York  does 
contain  a  provision  similar  to  said  provision  of  the  general  law.  Had 
the  complaint  in  this  case  been  prepared  with  proper  care,  the  said 
provision  of  the  building  code  would  have  been  pleaded,  and  the 
questions  raised  by  this  demurrer  would  have  been  avoided.  How- 
ever, if  I  am  right  in  what  I  have  said,  it  follows  that,  irrespective 
of  the  building  code  of  the  city  of  New  York,  the  duty  rested  upon 
the  defendant  to  provide  some  kind  of  fire  escape  for  his  building. 
The  complaint  avers  that  he  wholly  omitted  to  discharge  that  duty, 
with  the  consequent  injury  to  the  plaintiff.  I  think  a  cause  of  action 
^as  stated. 

The  judgment  should  be  affirmed. 

Interlocutory  Judgment  affirmed,  with  costs.    All  concur. 


GASPERO  v.  MYE^aS. 

<8apreme  Court,  Appellate  Diylsion,  Second  Department    March  12,  1909.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  C<mnello  Gaspero  against  Frederick  S.  Myers.    From  an  inter- 
locutory judgment,  defendant  appeals.    Affirmed. 
Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and  MILLER.  JJ. 

Hamilton  R.  Squier,  for  appellant. 
Joseph  Pascocello,  for  respondent 

PER  CURIAM.    Interlocutory  Judgment  affirmed,  with  costs,  on  the  author- 
ity of  Malorca  r.  Myers  (decided  herewith)  115  N.  Y.  Supp.  923. 
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RUPPRBOHT  T.   ST.   MARY'S   CHURCH   SOCIETY  OF  BATAVIA  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  17,  190&.) 

1.  Bound  ABIES  (§  20*)— Construction  of  Deed— Property  Conveyed. 

A  deed  to  a  lot  lying  to  the  east  of  an  alley,  which  described,  the  bound- 
aries thereof  as  commencing  at  the  northwest  bounds  of  the  lot  on  the  al- 
ley in  question,  and  running  southwesterly  "on  the  easterly  bounds  of  said 
alley,"  etc.,  did  not  convey  the  fee  to  any  part  of  the  alley. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  §  128 ;  Dec.  Dig. 
«20.*] 

2.  Easements  (8  26*)— Rights  of  Wat— Termination— Subdivision  of  Land. 

Where  a  person  subdivided  a  tract,  and  in  his  original  grants  to  pur- 
chasers of  lots  conveyed  the  right  of  way  over  an  alley  laid  out,  the  right 
can  be  defeated  only  by  showing  that  it  has  been  waived  or  lost  in  some 
way  known  to  the  law. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  §  72^ ;  Dec.  Dig. 
S  26.*] 

8.  Easements  (§  30*>— Termination— Abandonment. 

An  easement  may  be  lost  by  abandonment ;  but  there  must  be  clear  and 
convincing  proof  of  an  Intention  in  the  owner  to  abandon  it  as  such. 

[Ed.  Note.— For  other  cases,  see  Easements,  Cent.  Dig.  §  77 ;  Dec  Dig.  S 
30.*] 
4.  Easements  (§  32*)— Termination— Adverse  Possession. 

An  easement  may  be  lost  by  an  adverse  possession  of  20  years. 
[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.-§  84;  Dec.  Dig. 
§  32.»] 

6.  Easemestts  (§  36*)—Termination— Adverse  Possession— Evidence. 

Evidence  held  to  show  that  the  owner  of  a  lot  adjoining  an  alley  had 
held  adverse  possession  of  part  of  the  alley  for  the  statutory  period,  so 
as  to  extinguish  the  easement  of  right  of  way  of  the  owners  of  the  lot  on 
the  other  side  of  the  alley,  in  the  portion  so  adversely  held. 

fEd.  Note. — For  other  cases,  see  E^asements,  Cent  Dig.  §  93;  Dec.  Dig. 
§  3G.»] 

Appeal  from  Special  Term,  Genesee  County. 

Action  by  Eva  Rupprecht  against  St.  Mary's  Church  Society  of 
Batavia  and  another.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed,  on  the  opinion  of  the  referee. 

The  opinion  of  Washburn,  referee,  was  as  follows : 

The  first  difficulty  arising  In  the  disposition  of  this  case  is  to  determine  the 
ownership  of  the  east  half  of  the  alley  between  subdivision  lots  15  and  16, 
which  rests  largely  on  the  construction  of  the  deed  of  part  of  lot  15  from  Rob- 
inson to  Pomeroy  in  1849,  No.  6  of  Abstract  B  of  Plaintiff's  Elshibit  A.  The 
boundaries  of  this  deed  commence  at  the  northwest  bounds  of  lot  15,  on  an 
alley  25  links  wide  (the  alley  in  question),  and  continue  "running  thence  south- 
westerly on  the  easterly  bounds  of  said  alley,"  etc.  All  subsequent  deeds  of 
lot  15  have  followed  this  description  as  to  the  alley;  but  in  18S34,  and  there- 
after, a  clause  was  added  to  the  description,  conveying  all  rights  of  the  gran- 
tor, by  use  or  otherwise,  to  the  right  to  use  the  alley  in  common  with  other 
owners  adjoining.  Previous  to  1849  the  deeds  on  lot  15,  as  to  the  alley,  read 
•'thence  northeasterly,  bounding  on  an  alley  25  links  wide."  At  the  time  of 
the  conveyance  of  1849,  Brandon  Young  owned  lot  16.  His  easterly  line  com- 
menced at  the  northeast  corner  of  lot  16,  and  ran  **thence  south,  bounding  on 
an  alley,"  etc.  In  ISoO,  six  or  eight  months  after  the  deed  to  Pomeroy  had 
been  jflven  and  recorded,  Young  obtained  from  David  E.  Evans«  who  originally 
subdivided  this  tract,  a  quitclaim  of  lot  16  and  of  all  the  alley  between  lots 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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15  and  16  (No.  4,  Abstract  A,  PlalntifTs  Exhibit  A).  Mr.  Bvans  had  not  been 
the  record  owner  of  lot  16  since  he  first  conveyed  It  in  1836,  nor  of  lot  15 
since  his  original  conveyances  In  1827  and  1833.  The  rights  supposed  to  have 
been  acquired  by  Mr.  Toung  under  the  Evans  quitclaim  were  conveyed  In  sub- 
sequent deeds  of  lot  16;  but  in  recent  conveyances  the  grantors  excepted  the 
alley  from  their  covenants  of  warranty.  It  would  seem,  therefore,  that  the 
phraseology  of  the  description  In  the  Pomeroy  deed  of  1849  was  noticed  very 
soon  after  It  was  given,  and  that  its  legal  effect  has  been  the  subject  of  more 
or  less  speculation  by  the  Interested  parties  ever  since. 

If  the  Pomeroy  deed  had  bounded  lot  15  on  the  west  by  the  west  line  of  lot 
15,  It  would  have  no  doubt  conveyed  title  to  the  easterly  half  of  the  alley, 
under  the  authority  of  Hennessy  v.  Murdock,  137  N.  Y.  317,  322,  33  N.  E.  330, 
331.  In  that  case  the  north  line  was  "from  thence  westerly  along  the  north 
line  of  the  lot."  The  remark  of  Judge  Maynard,  at  page  323  of  137  N.  Y.,  and 
page  331  of  33  N.  E.,  that  an  examination  of  the  map  In  question  disclosed  that 
the  boundaries  of  the  lot  carried  It  to  the  center  of  the  lane,  so  far  as  it 
effected  a  conveyance  of  the  fee,  was  argumentative  only.  The  so-called  Clark 
map  attached  to  the  appeal  book  In  the  Hennessy  Case  shows  an  alley  laid  out 
precisely  as  in  this  case,  with  no  line  in  its  center  indicating  a  division  of  the 
fee  between  the  two  lots,  as  sought  to  be  inferred  from  the  remark  of  Judge 
Maynard  above  cited.  But  the  western  boundary  of  lot  15  in  the  Pomeroy 
deed  Is  the  easterly  bounds  of  the  alley,  and  while  by  judicial  construction, 
under  appropriate  circumstances,  the  west  line  of  lot  15  might  be  held  to  mean 
the  center  of  the  alley,  I  can  conceive  of  no  way  in  which  the  easterly  bounds 
of  the  alley  can  be  held  to  mean  the  center  line  of  the  same  alley;  nor  can 
the  language  in  the  Hennessy  Case  be  strained  to  that  extent  Rather  must 
this  be  held  to  be  a  case  where  the  presumption  of  the  conveyance  of  the  fee  is 
rebutted  "by  the  use  of  such  words  as  necessarily  exclude  the  highway  from 
the  description  of  the  premises  conveyed,  as  where  the  description  of  the  prem- 
ises is  bounded  upon  the  exterior  line  of  a  highway,  or  commences  at  a  point 
upon  one  side  thereof,  and  thence  runs  along  the  side  to  a  point  specified." 
Van  Winkle  v.  Van  Winkle,  184  N.  Y.,  at  page  203,  77  N.  B.,  at  page  35. 

The  plaintiff  is  therefore  not  the  owner  of  the  fee  of  any  part  of  the  alley. 
But  the  legal  effect  of  the  original  grants  from  Mr.  Evans  was  to  convey  to 
the  grantees  and  their  successors  In  title  the  right  of  way  over  the  alley  as 
laid  out,  and  the  right  conveyed  can  be  defeated  only  by  showing  that  It  has 
been  waived  or  lost  In  some  of  the  ways  known  to  the  law.  Among  many  au- 
thorities for  this  proposition  may  be  cited  the  Hennessy  Case,  already  men- 
tioned, fhe  subdivision  map  in  which  compares  very  closely  with  the  Evans 
map  in  this  case;  Halght  v.  Littlefleld,  147  N.  Y.  338,  41  N.  E.  696;  Wiggins 
V.  McCleary,  49  N.  Y.  346 ;  and  Cox  v.  James,  45  N.  Y.  557.  In  the  last  case 
the  plafntifTs  description  bounded  on  the  south  on  the  north  line  of  the  alley, 
and  the  authority  is  peculiarly  applicable,  as  showing  the  right  of  the  grantee 
in  the  Pomeroy  deed  and  his  successors  under  the  same  description.  It  may 
also  be  noted  that  in  that  case  the  defendant  claimed  the  whole  land  embraced 
In  the  alley  as  her  own  under  a  subsequent  conveyance  from  the  party  who 
originally  mapped  the  tract,  a  situation  not  unlike  that  of  the  defendant  here, 
arising  under  the  deed  from  Evans  to  Young,  already  referred  to. 

Pomeroy,  therefore,  by  his  deed  acquired  an  easement  consisting  of  the  right 
to  use  the  whole  width  of  the  alley,  but  no  interest  In  the  fee  thereof.  There 
Is  nothing  In  subsequent  deeds  of  lot  15  altering  this  right  Any  loss  or  modi- 
fication of  the  right  must  therefore  exist,  if  at  all,  by  reason  of  matters  apart 
from  the  conveyances.  An  easement  may  be  lost  by  abandonment,  in  which 
case  there  must  be  clear  and  convincing  proof  of  an  intention  in  the  owner  to 
abandon  it  as  such,  or  it  may  be  lost  by  an  adverse  possession  of  20  years. 
Hennessy  v.  Murdock,  137  N.  Y.  326,  33  N.  E.  330.  There  is  no  proof  here  of 
abandonment,  but  there  is  proof  from  which  It  may  be  found  that  adverse  pos- 
session by  Mr.  W^arren,  for  very  many  years  the  owner  of  lot  16,  has  resulted 
in  narrowing  the  alley  to  a  slight  extent.  Mr.  Howe,  who  has  known  the 
property  since  1852,  testifies  that  the  east  wing  of  the  Warren  house  extended 
to  the  line  of  the  alleyway.  The  plaintiff  says  that  this  wing  ran  "practically** 
to  the  west  line  of  the  alleyway,  and  her  daughter  testifies  to  substantially 
the  same.    Mr.  Wentworth,  a  surveyor,  testifies  that  he  made  a  survey  a  few 
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^ears  ago,  when  tbe  Warren  house  was  still  standing,  and  found  it  projected 
Into  the  alleyway  15  inches,  and  the  eaves  in  addition  to  that ;  that  he  made 
41  map,  and  Indicated  the  building  as  projecting  2  feet  on  the  alleyway.  Mrs. 
Whitcomb,  Mr.  Warren's  daughter,  testifies  that  her  father  claimed  to  own 
the  alley  under  the  deed  from  Mr.  Evans ;  that  early  in  her  life  there  was  a 
fence  from  the  lean-to  of  the  Warren  house,  commencing,  she  thinks,  2  or  3 
feet  east  of  the  house,  and  running  directly  north  to  Mlicott  street  whidi 
fence  was  taken  away  at  least  30  years  ago.  Mr.  Hleber,  who  worked  for  Mr. 
Scott,  a  former  owner  of  plaintUTs  property,  from  1850  to  1861,  and  again  in 
1863,  says  that  the  alley  was  then  fenced  in  on  both  sides,  evidently  referring 
to  the  same  fence  on  the  Warren  side  as  that  mentioned  by  Mrs.  Whitcomb. 
Mr.  Cone,  a  surveyor,  says  the  wing  of  the  Warren  house  extended  Into  the 
•driveway ;  but  he  is  unable  to  say  how  far. 

This  and  other  evidence  in  the  case  establishes  the  fact  that  the  wing  or 
lean-to  of  the  Warren  house  projected  into  the  alley  for  a  long  period  of  years, 
^nd  that  the  use  of  the  westerly  part  of  the  alley  in  line  with  such  projection, 
and  perhaps  for  a  few  inches  further  east,  was  such  as  to  have  worked  an 
extinguishment  of  the  rights  of  the  owners  on  lot  15  of  this  part  of  the  alley. 
On  the  whole  evidence,  this  extinguishment  must  be  held  to  apply  to  the  west 
2  feet,  leaving  plalntilT  the  owner  of  an  easement  in  the  east  14^  feet  of  the 
alley.  The  evidence  as  to  the  condition  of  the  sidewalk  and  the  location  of 
the  boulders  at  the  entrance  to  the  driveway  has  not  been  overlo<^ed.  This 
tends  to  show  that  Mr.  Warren  was  endeavoring  to  move  his  neighbors  to- 
wards the  east  in  their  use  of  this  alley ;  but  it  is  not  important  In  the  view 
•of  the  case  adopted.  Nor  is  it  Important  Just  where  the  traveled  part  of  the 
right  of  way  was.  Plaintiffs  rights  existed  by  grant,  and,  the  alley  over 
which  she  and  her  grantors  had  an  easement  being  of  a  defined  width,  such 
rights  existed  over  the  whole  width,  except  as  narrowed  by  the  adverse  pos- 
-session  of  the  west  2  feet 

No  claim  for  damages  being  made,  the  plaintiff  should  have  an  injunction 
protecting  her  easement  of  right  of  way  over  the  easterly  14^  feet  of  the  al- 
ley, with  costs. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 
Peck  &  Mo)mihan,  for  appellants. 
Russell  L.  Kensey,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
!E.  A.  Washburn,  referee.    All  concur. 


ALLEN  ▼.  GRAY  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    February,  1909.) 

1.   FBAUDULENT  Ck)NVETANCES  (§  87*)— ACTION  TO  SkT  ASIDE. 

A  transfer  by  an  insolvent  of  certain  assets  to  an  estate  of  which  he 
was  trustee,  because  of  a  personal  debt  to  the  estate,  will  not  be  set  aside^ 
where  it  was  not  made  and  carried  out  to  hinder  and  defraud  creditors, 
within  Personal  Property  Law  (Laws  1897,  p.  611,  c.  417)  §S  24,  25,  but, 
was  a  sale  or  transfer  of  a  portion  of  the  Insolvent's  property  to  one  of 
the  creditors  with  the  honest  purpose  of  paying  an  indebtedness. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Gent  Dig.  § 
221;  Dec.  Dig.  §  87.*] 
-2.  Bankbuptoy  (8  303*)— Preferential  Transfer— Bvidence. 

The  burden  is  on  the  trustee  in  bankruptcy,  in  an  action  to  set  aside  a 
conveyance  under  Bankr.  Act  July  1,  1898»  c.  541,  {{  eOa,  «0b,  30  Stat. 

"•For  othw  cases  see  same  topic  ft  I  nvicbbs  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  R«p'r  Indexes 
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562  (U.  S.  Oomp.  8t  1901,  p.  3445),  to  show  that  the  transfer  was  made 
within  four  months  of  the  filing  of  the  petition  in  bankruptcy. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  t  303.*] 

Action  by  one  Allen  against  one  Gray  and  others  to  set  aside  a 
transfer  of  property  by  a  bankrupt  as  fraudulent  Complaint  dis- 
missed. 

C.  A.  Stapleton,  for  plaintiff. 

Guggenheimer,  Untermyer  &  Marshall,  for  defendants. 

FITZGERALD,  J.  The  trustee  in  bankruptcy  of  the  estate  of  one 
of  the  defendants  seeks  to  recover  the  value  of  property  transferred 
by  the  bankrupt  to  the  estate  of  his  deceased  father,  of  which  he  was 
executor  and  trustee.  The  action  was  instituted,  and  is  now  sought 
to  be  maintained,  under  sections  24  and  26  of  the  personal  property 
law  of  this  state  (Laws  1897,  p.  511,  c.  417),  supplemented  by  the 
authority  conferred  by  Bankr.  Act  U.  S.  July  1,  1898,  c.  641,  §  70e, 
30  Stat.  B66  (U.  S.  Comp.  St.  1901,  p.  3451),  or  under  section  60  of 
the  latter  statute. 

Section  24  of  the  New  York  personal  property  law  declares  every 
transfer  of  any  interest  in  personal  property,  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors  of  their  lawful  suits,  demands,  etc.,  to 
be  void  as  against  every  person  so  hindered,  delayed,  or  defrauded ;  and 
by  the  following  section  every  sale  of  goods  and  chattels  in  possession 
or  under  the  control  of  the  vendor,  unless  accompanied  by  an  immedi- 
ate delivery,  followed  by  actual  and  continued  change  of  possession,  is 
presumed  to  be  fraudulent  and  void  as  against  all  persons  who  are 
creditors  of  the  vendor  or  person  making  the  sale  or  assignment.  Sec- 
tion 70e  of  the  bankruptcy  act  of  1898  provides  that  the  trustee  in 
bankruptcy  may  avoid  any  transfer  by  the  bankrupt  to  his  creditors, 
which  any  of  his  creditors  might  have  avoided,  and  may  recover  the 
property  so  transferred,  or  its  value,  of  the  person  to  whom  it  was 
transferred,  unless  he  was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication.  The  other  provision  of  law  which  the  plain- 
tiff invokes  is  section  60a  of  the  bankruptcy  act,  providing  that  a  per- 
son shall  be  deemed  to  have  given  a  preference  if,  being  solvent,  he 
has  within  four  months  before  the  filing  of  the  petition  in  bankruptcy 
(in  this  case  on  the  19th  day  of  January,  1899)  made  a  transfer  of 
any  of  his  property,  the  effect  of  which  is  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class,  with  the  consequent  remedial  provi- 
sion, contained  in  section  60b  of  the  act,  that  the  trustee  may  avoid 
such  preference  and  recover  the  property  transferred,  or  its  value, 
from  the  person  preferred,  if  the  latter,  receiving  such  preference  or 
benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a  preference. 

An  examination  of  the  record,  including  the  exhibits  and  the  items 
of  the  various  accounts,  proves  that  the  transfer  complained  of  was 
not  made,  intended,  "arranged  and  carried  out''  to  hinder,  delay,  and 
defraud  creditors,  and  was  not  fraudulent  and  void  as  against  them 

*For  oUier  cams  bm  same  topic  ft  I  nvmbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladezei 
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or  their  representative,  the  plaintiff  herein,  but  was  a  sale  or  transfer 
of  a  portion  of  said  bankrupt's  property  to  one  of  these  creditors  with 
the  honest  purpose  of  paying  an  indebtedness.  Such  transfer  is  per- 
mitted by  law,  although  the  effect  thereof  is  to  place  the  property 
transferred  beyond  the  reach  of  other  creditors  and  to  render  other 
debts  uncollectible.  Ruhl  v.  Phillips,  48  N.  Y.  125,  8  Am.  Rep.  522; 
Preston  v.  Southwick,  116  N.  Y.  139,  21  N.  E.  1031 ;  Tompkins  v. 
Hunter,  149  N.  Y.  117,  121,  43  N.  E.  532 ;  Delaney  v.  Valentine,  154 
N.  Y.  692,  49  N.  E.  65 ;  Dodge  v.  McKechnie,  156  N.  Y.  514,  61  N.  E. 
268 ;   Shotwell  v.  Dixon,  163  N.  Y.  43,  48,  67  N.  E.  178. 

At  the  time  of  making  the  transfer  the  defendant  William  H.  Gray 
was  insolvent.  His  liabilities,  conservatively  estimated,  greatly  ex- 
ceeded his  assets,  however  liberally  valued.  The  mere  fact  of  insol- 
vency, however,  did  not  deprive  him  of  the  control  of  his  property. 
Delaney  v.  Valentine,  supra.  While  there  is  some  uncertainty  as  to  the 
^xact  amount  of  his  indebtedness  to  his  ^  father's  estate  at  the  time  of 
the  transfer,  and  it  is  evident  that  it  has  never  been  ascertained  and 
stated  with  that  precision  which  would  probably  have  characterized  the 
relation  of  debtor  and  creditor,  if  the  active  legal  representative  of 
the  creditor  estate  had  been  some  person  other  than  the  debtor  himself, 
yet  it  is  clear  that  at  the  time  of  the  transfer  there  was  an  actual, 
existing,  bona  fide  indebtedness  on  the  part  of  the  defendant  to  the 
estate  which  fairly  exceeded  the  value  of  the  property  transferred  in 
payment  thereof  by  the  former  to  the  latter.  This  indebtedness  orig- 
inated in  1894,  years  before  the  date  of  the  transfer,  in  the  purchase 
by  the  defendant,  pursuant  to  the  provisions  of  the  will  (Plaintiff's 
Exhibit  E),  of  the  similar  business  carried  on  by  the  testator,  which 
was  formally  effected  by  the  agreement  of  purchase  and  sale  (Defend- 
ant's Exhibit  1).  Part  of  the  purchase  price  was  paid  by  the  promis- 
sory notes  of  the  defendant,  a  renewal  of  one  of  which,  for  $4,000, 
made  almost  two  years  before  the  transfer,  was  admitted  in  evidence 
(Defendant's  Exhibit  3).  The  rest  of  the  indebtedness  was  made  up 
of  rents  due  for  premises  owned  and  leased  by  the  estate,  and  leased 
in  turn  to  defendant,  and  of  moneys  that  had  been  collected  by  him 
as  executor  that  "had  gone  through"  his  "business  accounts." 

The  entire  indebtedness  and  the  items  and  the  amounts  thereof  are 
established  by  a  series  of  chronological  entries  in  regular  books  of  ac- 
count, dating  from  the  time  of  the  purchase  of  the  testator's  business, 
and  made  at  a  time  when  there  could  have  been  no  thought  or  prospect 
of  failure  or  litigation,  and  when  the  said  defendant  could  have  had 
no  object  in  manufacturing  evidence.  Such  entries  are  of  much  pro- 
bative force.  White  v.  Benjamin,  150  N.  Y.  258,  265,  44  N.  E.  956. 
The  evidentiary  effect  of  these  old  detailed  entries  in  defendant's 
books,  showing  every  transaction  with  the  estate  prior  to  December  31, 
1897,  is  not  overcome  by  the  omissions  or  inconsistencies  in  his  books 
and  methods  of  account  subsequent  to  that  date,  upon  which  the  plain- 
tiff lays  so  much  stress.  The  methods  of  bookkeeping  were  loose  and 
inaccurate,  attributable  in  large  degree  to  the  personal  identity  of 
debtor^  and  legal  representative  of  the  creditor;  but  as  against  the 
estate  they  are  not  competent  (Cuyler  v.  McCartney,  40  N.  Y.  221), 
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nor  suflicient  to  destroy  the  conclusion  of  an  indebtedness  established 
by  the  prior  detailed  chronological  entries  and  other  writings  in  evi- 
dence. The  defendant  could  not  pay  his  debts  to  the  estate  by  the 
making  of  entries  in  his  books,  nor  can  these  debts  be  held  to  have 
been  paid  by  the  mere  claim  of  its  debtor,  the  defendant,  made  in  his 
account  as  executor  filed  in  1896,  that  the  estate  was  indebted  to  him 
in  the  sum  of  $14,000. 

As  before  stated,  it  is  difficult  to  correctly  name  the  exact  amount  of 
defendant's  indebtedness  to  the  estate  at  the  time  of  the  transfer; 
but  it  must  be  held,  upon  all  of  the  evidence,  to  have  fairly  equaled 
the  value  of  the  property  transferred  as  defendant  appraised  it,  and 
certainly  exceeded  the  amount  subsequently  realized  from  the  sale  of 
that  property.  Where  the  property  transferred  has  been  disposed  of 
by  the  transferee,  the  measure  of  damages  is  the  value  of  the  property, 
and  not  the  amount  received  on  the  sale  (Clarion  First  Nat,  Bank  v. 
Jones,  21  Wall.  325,  22  L.  Ed.  542;  Marshall  v.  Knox,  16  Wall.  551, 
21  L.  Ed.  481);  but  the  evidence  of  value  derived  from  the  actual 
sale  is  both  admissible  and  serviceable  in  determining  the  question  of 
value  (In  re  Block,  109  Fed.  790,  48  C.  C.  A.  650). 

If,  however,  notwithstanding  the  existence  of  a  bona  fide  indebted- 
ness and  of  a  valuable  and  adequate  consideration  for  the  transfer, 
there  was  an  intent  upon  the  part  of  the  debtor  to  hinder,  delay,  and 
defraud  his  creditors  by  the  transfer,  in  which  intent  the  transferee 
shared  and  participated,  or  of  which  they  had  notice,  then  the  transfer 
would  be  fraudulent  and*  must  be  set  aside.  Sjoberg  v.  Field,  50  Misc. 
Rep.  412,  100  N.  Y.  Supp.  531 ;  Starin  v.  Kelly,  88  N.  Y.  421 ;  Bill- 
ings V.  Russell,  101  N.  Y.  226,  234,  4  N.  E.  531;  Greenwald  v.  Wales. 
174  N.  Y.  140,  66  N.  E.  665 ;  N.  Y.  Ice  Co.  v.  Cousins,  23  App.  Div. 
560,  48  N.  Y.  Supp.  799.  And,  furthermore,  by  the  express  language 
of  the  statute  (Laws  1897,  c.  417,  §  25),  unless  a  sale  is  "accompanied 
by  an  immediate  delivery  followed  by  actual  and  continued  change  of 
possession,"  it  is  presumed  to  be  fraudulent.  The  immediate  delivery, 
followed  by  actual  and  continued  change  of  possession,  required  by 
the  statute  to  prevent  the  creation  of  the  presumption  of  fraud,  has 
been  construed  and  declared  by  the  courts  to  mean  an  actual  delivery^ 
an  open  public  change  of  possession,  to  continue  and  be  manifested  by 
outward  and  visible  signs,  such  as  render  it  evident  that  the  possession 
and  the  apparent,  as  well  as  the  real,  ownership  of  the  vendor  has  end- 
ed. Randall  v.  Parker,  3  Sandf.  69 ;  Spotten  v.  Keeler,  12  N.  Y.  St. 
Rep.  385 ;  Butler  v.  Stoddard,  7  Paige,  163 ;  Hollacher  v.  O'Brien, 
5  Hun,  277 ;  Topping  v.  Lynch,  25  N.  Y.  Super.  Ct.  484 ;  Stout  v. 
Rappelhagen,  51  How.  Prac.  175;  Burnham  v.  Brennan,  42  N.  Y. 
Super.  Ct.  49 ;  Rheinfeldt  v.  Dahlman,  19  Misc.  Rep.  162,  43  N.  Y. 
Supp.  281 ;  Steele  v.  Bernham,  84  N.  Y.  634;  Siedenbach  v.  Riley,  111 
N.  Y.  560,  19  N.  E.  275;  Button  v.  Rahlbone,  126  N.  Y.  187,  27 
N.  E.  266. 

There  are  suspicious  circumstances  surrounding  the  transfer,  but 
insufficient  to  establish  fraud.  The  placing  of  the  property  transferred 
to  the  creditors  in  the  custody  of  a  former  employe  of  the  debtor, 
chosen  by  the  debtor  himself;   the  additional  facts  that  the  duties  of 
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this  custodian  with  respect  to  the  property  did  not  apparently  differ 
from  those  previously  performed  by  him  as  an  employe;  that  other 
help  of  the  debtor  continued  to  look  after  the  property ;  that  no  other 
persons  were  employed  by  the  estate  for  that  purpose;  that  the  cus- 
todian pf  the  estate  made  no  new  or  separate  inventory;  that  the  in- 
surance was  not  changed ;  that  the  signs  on  the  premises  remained  the 
same ;  that  the  key  of  the  building  remained  in  the  same  hands — ^while 
not  free  from  suspicion,  do  not  necessarily  establish  fraud.  They  are 
susceptible  of  explanation,  and  are  compatible  with  the  honest  intent 
of  the  debtor  to  pay  by  a  transfer  of  part  of  his  property  an  imques- 
tioned  indebtedness  to  one  of  his  creditors.  They  do  not  fairly  and 
reasonably  lead  to  a  conclusion  of  fraudulent  intent,  they  do  not  fairly 
and  reasonably  exclude  any  other  hypothesis,  they  are  capable  of  an 
interpretation  equally  consistent  with  the  absence  as  with  the  presence 
of  wrongful  intent,  and  they  do  not  therefore  establish  fraud.  Shultz 
V.  Hoagland,  86  N.  Y.  464;  Lopez  v.  CampbeU,  163  N.  Y.  347,  57  N. 
E.  601.  Many  of  them  are  explicable  by  the  fact  of  the  identity  of 
the  debtor  and  the  legal  representative  of  the  creditor  estate.  The 
vehicles  transferred  were  each  numbered  and  described  in  the  bill  of 
sale,  and  a  careful  itemized  record  of  sales,  showing  the  respective 
values,  was  kept;  and,  as  to  insurance,  the  debtor  was  evidefttly  in 
the  honest  belief  that  the  policies  covered  all  vehicles  on  the  premises, 
including  those  transferred  to  his  father's  estate.  The  reasonable  con- 
clusion is  that  the  transfer  was  not  within  the  prohibition  of  sections 
24  and  25  of  the  New  York  personal  property  law,  nor  can  the  plain- 
tiflF  recover  under  section  70e  of  the  bankruptcy  act. 

The  remaining  question  to  be  considered  is :  Do  the  facts  sustain  a 
cause  of  action  under  sections  60a  and  60b  of  the  bankruptcy  act? 
The  insolvency  of  the  defendant,  as  before  stated,  was  established. 
The  effect  of  the  transfer  to  the  estate  was  to  enable  it  to  receive  a 
greater  percentage  of  its  debt  than  other  creditors  of  the  same  class, 
and,  as  the  debtor  making  the  transfer  was  one  and  the  same  person 
with  the  agent  or  legal  representative  of  the  creditor  estate  receiving 
it,  the  latter  must  have  had  reasonable  cause  to  believe  that  the  former 
intended  to  give  it  preference  by  means  of  the  transfer.  The  plaintiff, 
however,  has  failed  to  establish  that  this  transfer  was  made  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy.  As  a  gen- 
eral rule  the  burden  of  proof  is  upon  the  petitioning  creditor  to  show 
that  an  act  of  bankruptcy  has  been  committed.  In  re  Parker  (D.  C.) 
11  Fed.  397;  In  re  Price,  19  Fed.  Cas.  1314,  No.  11,411;  In  re  Oregon 
Bulletin  Printing  Co.,  18  Fed.  Cas.  773,  No.  10,559 ;  In  re  King,  14 
Fed.  Cas.  506,  No.  7,783 ;  In  re  Rome  Planing  Mill  (D.  C.)  96  Fed. 
812.  And  the  same  is  true  as  to  any  other  facts  requisite  to  confer 
jurisdiction  on  the  court  (In  re  Hymes,  7  Ben..  427,  Fed.  Cas.  No. 
6,986) ;  and  in  an  action  under  sections  60a  and  60b  of  the  bankruptcy 
act  the  burden  is  upon  the  trustee  (Keith  v.  Gettysburg  Nat.  Bank, 
23  Pa.  Super.  Ct.  14).  The  evidence  fails  to  establish  the  transfer 
within  four  months  prior  to  the  filing  of  the  petition. 

Complaint  dismissed  against  all  defendants.  Settle  decision  and 
judgment  upon  notice. 
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ISMAN  V.  LORINO. 
(Supreme  Court,  Appellate  Division,  First  Department     March  10,  1909.) 

1.  LnfrrAnoN  of  Actions  (J  100*)— AonoN  fob  DBCsuv-AccBUAii. 

Where  a  contract  has  been  induced  by  fraud,  an  action  for  damages  ac- 
crues immediately,  and  limitations  begin  to  run  as  against  any  recovery 
immediately  on  the  contract's  execution  or  discovery  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {  484; 
Dec.  Dig.  §  100.*] 

2.  Fbaitd  (§  69*)— Davages— Nominal  Damaobs. 

Where  a  contract  has  been  induced  by  fraud,  the  person  defrauded  is  en- 
titled to  at  least  nominal  damages. 
[Bd.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  04;  Dec.  Dig.  §  59.*] 

8.  Damages  (t  157*)— Pi.eadino— Issues  and  Pboof. 

In  an  action  for  fraud,  plaintiff,  on  a  general  allegation  of  damages,  is 
entitled  to  recover,  in  addition  to  nominal  damages,  the  damages  which 
naturally  and  necessarily  result 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  S  431 ;  Dec.  Dig.  | 
157.*] 

4.  Damages  (§  142*)— Pleading. 

To  entitle  plaintiff  to  recover  the  damages  which  naturally,  but  not 
necessarily,  result,  they  must  be  specifically  alleged. 

[E3d.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  f  418;  Dec.  Dig.  I 
142.*] 

5.  Fbaud  (§  41*)— Complaint— Suffioienct. 

A  complaint  alleging  the  execution  of  a  contract,  that  it  was  induced  by 
fraud,  and  that  in  consequence  thereof  plaintiff  sustained  damages,  states 
a  cause  of  action  good  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  37 ;  Dec.  Dig.  {  41.*] 

Q.  Fbaud  (t  22*)  —  Statements  of  Fact  — Duty  to  Investigate  —  Relativb 
Means  of  Knowledge. 

A  representation  by  a  vendor  that  he  had  been  offered  $70,000  for  the 
property,  when  in  fact  the  offer  was  $55,000,  whereby  vendee  was  induced 
to  pay  $75,000,  was  a  statement  of  a  fact  peculiarly  within  the  vendor's 
knowledge,  on  which  the  vendee  was  entitled  to  rely. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  20;  Dec.  Dig.  t 
22.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Felix  Isman  against  Isabella  luring.  From  a  judgment 
overruling  a  demurrer  to  the  complaint,  the  latter  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  Mclaughlin,  and  scott,  jj. 

{ames  M.  Gifford,  for  appellant, 
laurice  B.  Blumenthal,  for  respondent 

INGRAHAM,  J.  The  complaint  in  this  action  was  demurred  to  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  complaint  alleges  that  prior  to  January  6,  1906,  the  par- 
ties to  this  action  entered  into  negotiations  for  the  sale  of  certain  real 
property  by  the  defendant  to  the  plaintiff,  and  that  such  negotiations 
resulted  in  the  execution  and  delivery  of  a  contract  in  writing  on  Janu- 

•For  othw  osMS  Me  same  topic  ft  I  numbbb  In  Dec.  ft  Am.  Dice.  1907  to  4ate,  ft  Rep'r  Indezes 
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ary  6,  1906,  a  copy  of  which  is  annexed  to  the  complaint;  that  as  part 
of  said  negotiations  the  defendant  represented  to  the  plaintiff  that 
she  had  received  a  bona  fide,  legitimate,  and  fixed  bid  or  offer  to  pur- 
chase said  premises  from  a  railroad  corporation,  and  that  the  said 
corporation  was  then  ready  and  willing  to  purchase  said  premises; 
that  it  was  then  agreed  between  the  parties  that  the  plaintiff  would 
purchase  said  premises  and  pay  the  defendant  therefor  $5,000  in  ex- 
cess of  the  bid  or  offer  made  to  the  defendant  by  the  said  railroad 
company;  that  thereafter  the  defendant  represented  to  the  plaintiff 
that  the  said  railroad  company  had  made,  and  that  there  was  then  in 
fact  pending,  an  actual,  bona  fide,  legitimate,  and  fixed  offer  or  bid 
to  purchase  said  premises  for  the  said  company  from  the  defendant  for 
the  sum  of  $70,000,  and  that  the  said  railroad  company  was  then  ready 
and  willing  to  purchase  said  premises  at  said  price ;  that  the  plaintiff, 
relying  wholly  and  solely  upon  such  representations  of  the  defendant, 
entered  into  a  contract  with  the  defendant  to  purchase  the  premises 
for  the  sum  of  $75,000;  that  subsequently  the  contract  was  fully  per- 
formed, the  defendant  conveyed  the  premises  to  the  plaintiff,  and  the 
plaintiff  paid  the  defendant  the  said  sum  of  $75,000;  that  the  rep- 
resentations made  by  the  defendant  were  false  and  untrue,  in  that 
the  bid  or  offer  made  by  the  railroad  company  was  in  fact  the  sum  of 
$55,000,  and  not  the  sum  of  $70,000 ;  that  these  representations  were 
known  by  the  defendant  to  be  false  and  untrue,  and  were  made  for 
the  purpose  of  cheating  and  defrauding  the  plaintiff  and  inducing  him 
to  enter  into  the  said  contract;  and  that  by  reason  of  the  premises 
the  plaintiff  has  been  damaged  in  the  sum  of  $15,000,  for  which  sum 
judgment  is  demanded.  The  action  is  therefore  to  recover  damages 
sustained  by  the  plaintiff  caused  by  the  defendant's  fraud. 

There  can  be  no  question  but  that,  to  sustain  such  a  cause  of  ac- 
tion, the  plaintiff  must  allege  the  fraud  and  resulting  damage;  but, 
when  fraud  and  damage  are  both  alleged,  there  is  a  cause  of  action. 
As  was  said  in  Taylor  v.  Guest,  58  N.  Y.  262 : 

"This  false  representation,  made  fraudulently  and  with  an  intent  to  deceive, 
made  the  defendant  liable  in  an  action  for  deceit,  if,  believing  it  to  be  true 
and  relying  upon  it,  the  plaintiff  parted  with  the  bonds  for  the  price  agreed 
upon,  and  when,  except  for  false  representation,  he  would  not  have  sold  them 
and  might  have  realized  a  large  price.  Fraud  without  damage,  or  damage 
without  fraud,  will  not  sustain  the  action  for  deceit;  •  •  •  and  a  false 
and  fraudulent  representation,  made  by  one  party  to  Induce  a  contract  entered 
into  by  the  other,  is  not  actionable,  unless  the  party  to  whom  it  was  made  be- 
lieved the  representation  to  be  true  and  acted  upon  the  faith  of  It,  to  his  dam- 
age." 

The  complaint  alleges  the  false  representations,  that  they  were  made 
with  intent  to  deceive,  that  the  plaintiff  relied  thereon,  and  that  by 
reason  of  the  premises  the  plaintiff  has  been  damaged  in  the  sum  of 
$15,000.  The  defendant,  however,  claims  that,  to  maintain  the  action, 
the  plaintiff  must  allege  the  special  facts  from  which  damage  can  be 
inferred,  or,  in  other  words,  in  an  action  for  deceit  must  allege  special 
damage.  It  is  clearly  settled  in  this  state  that  where  there  has  been 
fraud  in  procuring  a  contract  the  injured  party  has  at  once  upon  the 
execution  of  the  contract  an  action  for  the  fraud,  and  tITat  that  action 
is  barred  by  the  statute  of  limitations  six  years  after  the  actual  execu- 
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tion  of  the  contract  or  the  discovery  of  the  fraud.    Thus,  in  Northrop 
V.  Hill,  67  N.  Y.  361, 16  Am.  Rep.  501,  it  was  held  that: 

'*When  a  party  to  a  contract  is  guilty  of  fraud,  he  commits  a  wrong  for 
which  he  is  liable  to  the  defrauded  party  to  pay  at  least  nominal  damages. 
The  act  of  entering  into  contrfict  relations  implies  that  the  parties  are  to  deal 
in  good  faith  with  each  other.  *  *  *  If  he  proves  no  special  damage,  he 
should  at  least  recover  nominal  damages  for  the  breach  of  the  implied  prom- 
ise to  act  in  good  faith." 

And  the  court  cites  from  Allaire  v.  Whitney,  1  Hill  (N.  Y.)  484, 
where  it  is  said : 

"But  actual  damage  is  not  necessary  to  an  action.  A  violation  of  right,  with 
a  possibility  of  damage,  forms  the  ground  of  the  action.  •  •  *  Once  estab- 
lish, therefore,  that  in  all  matters  of  pecuniary  dealings,  in  all  matters  of  con- 
tract, a  man  has  a  legal  right  to  demand  that  his  neighbor  shall  be  honest, 
and  the  consequence  follows,  viz.,  if  he  be  drawn  into  a  contract  by  fraud,  this 
is  an  injury  actionable  per  se.  •  •  •  Fraud  in  a  contract  can  hardly  be  con- 
ceived, without  being  attended  with  damage  in  fact" 

And  it  was  held  that,  as  the  plaintiff  had  a  complete  cause  of  action 
on  the  day  when  the  purchase  was  completed,  any  damage  that  sub- 
sequently followed  was  merely  developed  from  the  original  wrong  then 
committed,  and  was  not  a  new  cause  of  action.  And  this  same  prin- 
ciple was  recognized  in  Pryor  v.  Foster,  130  N.  Y.  171,  29  N.  E.  123. 
Thus  the  fraud  gives  a  cause  of  action  for  the  damages  which  neces- 
sarily result  from  the  wrong,  and  these  may  be  recovered  without  an 
averment  of  special  damage. 

Such  damages,  however,  as  are  the  natural,  but  not  the  necessary, 
result  of  the  injury,  are  special,  and  must  be  alleged.  Vanderslice  v. 
Newton,  4  N.  Y.  130.  In  Jutte  v.  Hughes,  67  N.  Y.  267,  where  the 
action  was  for  a  nuisance,  the  Court  of  Appeals  held  that  the  trial 
justice  was  wrong,  under  the  allegation  of  general  damage,  in  ex- 
cluding proof  of  the  rental  value  for  the  purpose  of  showing  the  dam- 
age done,  andjthe  further  proof  that  the  plaintiff  had  lost  tenants  on 
account  of  the  nuisance.    In  that  case  the  court  said : 

*'It  is  said,  however,  that  the  evidence  was  improper,  because  special  damages 
should  have  been  alleged,  in  order  to  be  proved,  and  that  the  complaint  should 
have  f»tated  the  names  of  the  tenants,  the  apartments,  and  specific  amounts  of 
rent  alleged  to  have  been  lost,  so  as  to  enable  the  defendant  to  meet  the  proof 
which  might  establish  such  an  allegation.  This  doctrine  might  well  apply  in 
actions  of  slander,  which  require  that  special  damages  should  be  specifically 
alleged.  Where,  hT)wever,  the  damages  necessarUy  result  and  naturally  fiow 
from  the  injury  complained  of,  they  may  be  recovered,  without  any  special 
averment" 

In  Argotsinger  v.  Vines,  82  N.  Y.  308,  which  was  an  action  of  tres- 
pass, it  was  held  that  such  damages  as  would  necessarily  and  naturally 
result  or  be  incurred  from  the  injury  complained  of  could  be  proved 
under  an  allegation  of  general  damage,  and  that  it  is  not  necessary  that 
the  damages  should  be  specifically  averred  in  order  to  authorize  a 
recovery. 

We  thus  have  it  established  that  an  action  for  damages  accrues  im- 
mediately upon  the  execution  of  a  contract  which  has  been  induced  by 
fraud,  and  that  the  statute  of  limitations  begins  to  run  as  against  any 
recovery  for  the  fraud  immediately  upon  its  execution  or  the  dis- 
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covery  of  the  fraud;  that  upon  stich  a  cause  of  action  a  plaintiff  is 
entitled  to  at  least  nominal  damages,  and  on  a  general  all^ation  of 
damage  is,  in  addition,  entitled  to  recover  the  damages  which  natural- 
ly and  necessarily  resulted  from  the  fraud;  but  that  to  entitle  the 
plaintiff  to  recover  the  damages  which  naturally,  but  not  necessarily, 
resulted  from  the  fraud,  such  damage  must  be  alleged.  Appl)ring 
these  principles,  it  would  seem  to  necessarily  follow  that  a  complaint 
alleging  the  execution  of  a  contract,  that  it  was  induced  by  fraud,  and 
that  in  consequence  thereof  the  plaintiff  sustained  damage,  states  a 
cause  of  action  which  is  good  as  against  a  demurrer. 

It  is  not  necessary  to  discuss  the  damages  to  which  the  plaintiff 
would  be  entitled  upon  the  trial  of  this  action.  The  amount  of  dam- 
age would  necessarily  depend  upon  the  facts  as  there  disclosed.  We 
have  no  doubt  that  the  false  representation  that  a  railroad  company 
had  offered  to  purchase  the  property  for  $70,000,  when  in  fact  the 
only  offer  made  by  the  railroad  company  was  $55,000,  was  actionable. 
It  was  not  a  statement  as  to  the  value  of  property,  but  was  the  state- 
ment of  a  fact,  namely,  the  offer  made  by  the  railroad  company,  which 
was  peculiarly  within  the  defendant's  knowledge.  It  does  not  at  all 
follow  that  inquiry  of  the  railroad  company  would  have  disclosed  the 
true  fact,  as  the  railroad  company  was  not  bound  to  state  to  any  one 
inquiring  the  amount  of  any  offer  it  had  made  for  the  property  or 
the  fact  that  it  desired  to  purchase  the  property.  The  plaintiff  was 
entitled  to  rely  upon  the  express  representation  made  by  the  defend- 
ant as  to  the  offer  that  he  had  received  from  the  railroad  company, 
and  the  defendant  was  responsible  for  the  direct  damages  sustained  by 
reason  of  such  false  and  fraudulent  representation.  The  case  is  thus 
brought  directly  within  the  rule  as  stated  in  Schumaker  v.  Mather, 
133  N.  Y.  690,  30N.E.  755: 

"That  the  representations  of  a  vendor  as  to  extrinsic  facts  affecting  the 
quality  or  valqe  of  the  subject  of  the  transaction  of  sale,  and  which  are  pe- 
culiarly within  his  knowledge,  may  be  relied  upon  by  the  purchaser." 

See,  also.  Mead  v.  Bunn,  32  N.  Y.  275 ;  Fox  v.  Duffy,  95  App.  Div. 
202,  88  N.  Y.  Supp.  401 ;  Hadcock  v.  Osmer,  153  N.  Y.  604,  47  N. 
E.  923. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs,  with 
leave  to  the  defendant  to  withdraw  the  demurrer  and  answer  within 
20  days,  upon  payment  of  costs  in  this  court  and  in  the  court  below. 

Mclaughlin,  LAUGHLIN,  and  SCOTT,  JJ.,  concur. 

PATTERSON,  P.  J.  In  an  action  for  deceit  the  plaintiff  seeks 
to  recover  damages  for  false  representations  which  he  alleges  were 
made  to  him  by  the  defendant,  and  by  means  of  which  he  was  in- 
duced to  enter  into  a  contract,  subsequently  performed,  for  the  pur- 
chase of  certain  real  estate  in  the  ci^  of  New  York.  The  contract 
was  in  writing.  The  alleged  false  representations  constitute  the  in- 
ducement for  plaintiff  entering  into  the  contract.  It  is  not  claimed 
that  an  action  for  fraud  will  not  lie,  or  that  all  anterior  negotiations 
were  merged  in  the  contract.    The  right  to  maintain  such  an  action 
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IS  fully  recognized  by  the  authorities.  Thomas  v.  Beebe,  26  N.  Y. 
246 ;  Johnson  v.  Miln,  14  Wend.  195.  It  is  insisted,  however,  by  the 
defendant,  that  the  complaint  is  defective,  in  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  deceit.  The  question  arises 
upon  demurrer  to  the  complaint  for  insufficiency.  The  court  at  Spe- 
cial Term  overruled  the  demurrer,  and  the  defendant  appealed  to  this 
court. 

The  precise  ground  of  the  demurrer  is  that  there  is  no  allegation 
in  the  complaint  of  damage,  and  the  general  and  undoubted  prop- 
osition is  urged  that  damage  is  a  necessary  element  of  the  action  for 
deceit,  and  must  be  pleaded.  On  analyzing  this  pleading,  I  think  there 
is  a  sufficient  allegation  of  that  character.  Briefly,  the  facts  set  forth 
are  the  following:  Negotiations  were  entered  into  between  the  par- 
ties for  the  purdiase  by  the  plaintiff  from  the  defendant  of  the  real 
estate  referred  to.  As  part  of  the  negotiations,  the  plaintiff  agreed 
with  the  defendant  that  he  (the  plaintiff)  would  purchase  the  premises 
and  pay  the  defendant  the  sum  of  $5,000  in  excess  of  any  bid  or  offer 
made  to  the  defendant  by  the  New  York  &  New  Jersey  Railroad  Com- 
pany for  the  same  premises.  Subsequently  the  defendant  represented 
to  the  plaintiff  that  the  railroad  company  had  made,  and  that  there 
was  then  in  fact  pending,  an  actual,  bona  fide,  legitimate,  fixed  offer 
or  bid  to  purchase  the  premises  for  the  said  railroad  company  from 
the  defendant  for  the  sum  of  $70,000,  and  that  the  New  York  &  New 
Jersey  Railroad  Company  was  ready  and  willing  to  purchase  said 
premises  at  that  price.  The  plaintiff,  relying  solely  and  wholly  upon 
the  representations  of  the  defendant  that  the  railroad  company  had 
made  such  legitimate  and  fixed  offer,  and  was  then  ready  and  willing 
to  pay  for  the  same  the  sum  of  $70,000,  and  believing  such  representa- 
tions to  be  true,  entered  into  a  formal  contract  of  sale  with  the  de- 
fendant to  purchase  the  property  at  the  price  of  $75,000.  It  is  then 
alleged  that  the  representation  made  by  the  defendant  was  false; 
that  the  New  York  &  New  Jersey  Railroad  Company  had  not  offered 
to  purchase  the  premises  for  $70,000,  but  had  offered  only  $65,000; 
that  the  representations  were  known  by  the  defendant  to  be  false,  and 
were  made  for  the  purpose  of  cheating  and  defrauding  the  plaintiff,  and 
inducing  him  to  enter  into  the  contract  to  purchase  the  premises,  pay- 
ing therefor  the  price  fixed  by  the  contract,  to  wit,  $75,000  (being 
$15,000  in  excess  of  the  alleged  bid  or  offer  of  the  said  company),  in- 
stead of  $60,000,  the  sum  actually  bid  or  offered  by  said  company  plus 
$5,000.  The  allegation  is  then  made  that  by  reason  of  the  premises 
the  plaintiff  has  been  damaged  in  the  sum  of  $16,000,  and  judgment  is 
demanded  for  that  amount. 

The  complaint,  therefore,  contains  all  the  elements  necessary  to  the 
constitution  of  an  action  for  deceit,  including  an  allegation  of  damage. 
It  is  evident  that  the  damage  claimed  by  the  plaintiff  is  the  difference 
between  $55,000  and  $70,000 ;  he  having,  as  he  alleges,  paid  the  $15,- 
000  by  reason  of  the  false  representations.  The  effect  of  the  allega- 
tions of  the  complaint  is  that  the  basis  of  the  transaction  between  the 
parties  in  respect  of  purchase  price  was  the  amount  offered  by  the 
railroad  company  for  the  premises,  and  that  the  agreement  in  reality 
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was  that  the  premises  should  be  sold  by  the  defendant  to  the  plaintiff 
for  $5,000  in  excess  of  a  bid  made  for  it  by  the  railroad  company. 
It  cannot  be  said,  therefore,  that  the  complaint  is  defective  in  not  al- 
leging damage.  The  complaint  avers  a  legal  wrong  and  a  resulting 
pecuniary  injury,  and  it  is  not  material  that  the  plaintiff  did  not  de- 
mand the  precise  damages  to  which  he  was  entitled,  or  that  he  mis- 
took the  rule  of  damages  in  his  complaint.  Colrick  v.  Swinburne,  105 
N.  Y.  503,  12  N.  E.  427. 

It  has  been  suggested,  but  not  by  counsel,  that  the  complaint  is  in- 
sufficient, in  that  it  does  not  state  that  the  defendant  agreed  that  he 
would  sell  the  premises  upon  the  basis  alleged  in  the  complaint,  and 
that,  therefore,  that  pleading  merely  shows  that  the  plaintiff  stipulated 
that  he  would  do  a  certain  thing ;  but  the  allegation  in  the  fifth  clause 
of  the  complaint  is  that  the  plaintiff  agreed  with  the  defendant,  and 
that  is  tantamount  to  an  allegation  that  there  was  a  mutual  agree- 
ment. It  is  obvious,  from  the  whole  structure  of  the  complaint,  that 
it  was  intended  to  allege  that  the  defendant  was  bound  by  the  agree- 
ment. That  is  to  be  implied  from  other  facts  which  are  stated,  and  the 
complaint  is  not  defective  in  substance  for  omitting  to  state  a  conclu- 
sion which  may  be  so  implied.  Case  v.  Carroll,  35  N.  Y.  391.  A  de- 
murrer admits,  not  only  the  facts  alleged  in  the  complaint,  but  also 
all  facts  that  can  be  implied  from  the  other  allegations  by  reasonable 
and  fair  intendment.  Marie  v.  Garrison,  83  N.  Y.  14 ;  Sage  v.  Culver, 
147  N.  Y.  241,  41  N.  E.  513;  Wallace  v.  Jones,  182  N.  Y.  37,  74  N. 
E.  576.  It  sufficiently  appears  by  necessary  inference  from  this  com- 
plaint that  the  defendant  agreed  to  sell  the  property  upon  the  basis 
stated  in  the  complaint,  viz.,  $5,000  over  and  above  an  amount  actually 
offered  by  the  railroad  company. 

The  judgment  overruling  the  demurrer  should  be  affirmed. 


TAVSHANJIAX  et  al.  v.  ABBOTT  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department     March  19,  1909.) 

L  Descent  and  Distbibtttion  ((  47*)— Opebation  and  EIffeot  or  Will— Pbe- 

TEBMHTED  CHILDBEN— •'MENTION." 

A  testator,  wheu  without  children,  executed  a  will,  which,  after  making 
certain  specific  legacies,  left  the  residue  of  his  estate  to  his  wife,  and  aft- 
er the  birth  of  a  son,  but  before  the  birth  of  two  daughters,  he  added  a 
codicil  directing  what  disposition  should  be  made  of  his  property  "in  the 
event  of  the  death  of  myself,  wife,  and  child  or  children  at  one  and  the 
same  time."  Held,  that  there  was  no  such  "mention"  of  an  after>bom 
child  as  was  contemplated  by  Rev.  St.  (1st  Ed.)  pt.  2,  c.  6.  tit  1,  art  3,  § 
49,  as  amended  by  Laws  1S09,  p.  40,  c.  22,  providing  that  whenever  a  tes- 
tator shall  have  a  child  born  after  the  making  of  his  last  will,  and  shall 
die  leaving  it  unprovided  for,  such  child  shall  succeed  to  the  same  portion 
that  he  would  be  entitled  to  if  his  parent  had  died  intestate,  and  hence 
the  surviving  daughters  were  entitled  to  share  in  his  estate  as  the  stat- 
ute provides. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  $f 
12T,  128;  Dec.  Dig.  §  47.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  4476.1 

•For  other  caaes  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  ladoxes 
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2.  Wills  (8  707*)— Acnow  fob  Cowstbuction— Costs— Extra  Allowance. 

Parties  to  an  action  to  construe  a  will,  whose  claim  to  the  entire  legacies 
left  by  the  will  was  not  sustained,  which  claim  was  the  principal  question 
presented  on  the  trial,  and  the  only  one  in  which  they  were  interested, 
are  not  entitled  to  an  extra  allowance  of  costs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  fft  1684-1686;  Dec  Dig. 
i  707.*] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arax  H.  Tavshanjian  and  others,  individually  and  as  ex- 
ecutors of  Hovhannes  S.  Tavshanjian,  deceased,  against  Harrison  B. 
Abbott  and  othprs,  for  the  construction  of  decedent's  will.  From  a 
decree  of  the  Special  Term  (59  Misc.  Rep.  642,  112  N.  Y.  Supp.  583), 
defendants  Nemzour  Alyanakian  and  others  appeal.  Modified  and 
affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  McLaughlin,  and  scott,  jj. 

Charles  W.  Sinnott,  for  appellants. 

Georjge  S.  Kebabian,  for  respondent  executors. 

Edwin  C.  Dusenbury,  guardian  ad  litem,  for  infant  respondents. 

INGRAHAM,  J.  The  plaintiffs'  testator  died  on  July  22,  190?, 
leaving  a  last  will  and  testament,  executed  the  6th  day  of  April,  1895, 
and  a  codicil  thereto,  executed  May  15,  1899.  At  the  time  of  the  ex- 
ecution of  the  will  the  testator  was  married,  but  had  no  children,  and 
after  making  certain  specific  legacies  he  left  all  the  rest,  residue,  and 
remainder  of  his  property  to  his  wife  absolutely.  There  was  no  men- 
tion made  of  any  expected  child  or  children  in  this  will.  After  the 
execution  of  the  will  a  son  was  born,  and  by  a  codicil  <iated  May  15, 
1899,  the  testator  made  provision  for  this  son  by  directing  his  execu- 
tors to  invest  the  sum  of  $50,000,  and  hold  the  same  until  his  son 
arrived  at  the  age  of  21.  This  codicil  also  contained  the  following 
clause : 

'*In  the  event  of  the  death  of  myself,  wife,  and  child  or  children  at  one  and 
the  same  time,  through  some  accident  or  otherwise,  I  direct  my  executors  to 
give  to  each  and  every  one  of  my  legatees  double  the  amount  each  one  would 
have  received  under  natural  circumstances,  and  in  that  event  I  give,  devise, 
and  bequeath  all  the  rest,  residue,  and  remainder  to  the  Armenia  Hospital  of 
the  St  Saviour,  in  Constantinople,  Turkey,  absolutely." 

Subsequent  to  the  making  of  this  codicil  the  testator  had  two  daugh- 
ters— one  born  August  20,  1902,  and  one  June  18,  1904.  The  son, 
who  was  provided  for  in  the  codicil,  died  prior  to  the  testator.  The 
testator  thereafter  died,  leaving  his  widow  and  two  daughters  as  his 
heirs  at  law  and  next  of  kin,  and  the  question  presented  is  whether 
the  daughters  born  subsequently  to  the  execution  of  the  codicil  are 
entitled  as  next  of  kin  of  the  testator  to  the  interest  in  his  estate  which 
they  would  have  taken  if  he  had  died  intestate,  or  whether  all  the 
property  goes  under  the  residuary  clause  in  the  will  to  the  testator's 
widow. 

*For  other  cases  see  same  topic  ft  |  nxtmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by ' 


/Google 


940  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

By  section  49,  art.  3,  tit.  1,  c.  6,  pt.  2  (1st  Ed.)  Rev.  St.,  as  amended 
by  chapter  22,  p.  40,  of  the  Laws  of  1869,  it  is  provided: 

"Whenever  a  testator  shall  have  a  child  bom  after  the  making  of  a  last 
wUl  either  In  the  lifetime,  or  after  the  death  of  snch  testator,  and  shall  die 
leaving  such  child  so  after-bom  unprovided  for  by  any  settlement  and  neither 
provided  for  nor  in  any  way  mentioned  in  such  will,  every  such  child  shall 
succeed  to  the  same  portion  of  such  parent's  real  and  personal  estate  as  would 
have  descended  or  been  distributed  to  such  child  if  such  parent  had  died  in- 
testate  and  shall  be  entitled  to  recover  the  same  portion  from  the  devisees  and 
legatees  in  proportion  to  and  out  of  the  parts  devised  and  b.equeathed  them  by 
such  will."  • 

In  the  revisers*  note  in  relation  to  this  section  it  is  said : 

"Whether  the  birth  of  a  child  after  marriage  is  a  revocation  seems  yet  a 
matter  of  doubt  Bmsh  v.  Wllkins,  4  Johns.  Ch.  510.  Some  legislative  dec- 
laration seems  expedient,  and,  while  the  consequences  of  an  entire  revocation 
are  avoided  by  the  above  section,  a  Just  provision  seems  to  be  made  for  a 
probable  oversight  as  the  basis  on  the  condition  that  the  child  is  not  mention- 
ed or  referred  to  in  the  will." 

There  is  certainly  no  provision  made  for  the  daughters  bom  after 
making  this  codicil.  After  the  birth  of  his  son  the  testator  made  the 
codicil  to  the  will,  in  which  the  son  was  provided  for;  but  there  is  no 
provision  in  the  will  or  codicil  which  indicated  that  the  testator  in- 
tended that  no  provision  should  be  made  for  children  subsequently 
born.  There  is  no  mention  in  the  portions  of  the  will  that  make  pro- 
vision for  his  wife  and  child  as  to  any  child  or  children  that  should 
subsequently  be  born.  After  making  provision  for  his  child,  and  giv- 
ing the  remainder  of  his  estate  to  his  wife,  there  was  presented  the 
question  as  to  what  would  become  of  his  estate  in  tase  he  and  his 
wife  should  die  together  leaving  no  descendants,  and  by  the  ninth 
clause  of  the  cpdicil  he  provides  for  that  contingency.  While  the  will 
itself  was  drawn  by  a  lawyer,  it  is  quite  evident  that  the  codicil  was 
written  by  the  testator,  without  legal  assistance.  He  had  provided  for 
his  wife  and  child,  and  was  desirous  of  disposing  of  his  estate  in  case 
his  wife  was  dead  and  he  had  no  living  issue  at  the  time  of  his  death. 
It  is  evident  that  the  ninth  clause  of  the  codicil  was  inserted  for  that 
purpose.    He  there  says : 

"In  the  event  of  the  death  of  myself,  wife,  and  child  or  children  at  one  and 
the  same  time,  through  some  accident  or  otherwise,  I  direct,"  etc 

He  provides  for  a  contingency  that  might  happen;  but  it  seems  to 
me  that  these  two  children  subsequently  bom  could  not  be  said  to  be 
mentioned  in  the  codicil,  because  he  provided  that,  if  he  himself  and 
his  wife  and  child  or  children  should  die  at  the  same  time,  there  should 
be  substituted  for  his  wife  and  children  other  beneficiaries.  As  stated 
by  the  revisers'  notes,  the  object  is  to  prevent  a  child  being  disinherit- 
ed by  reason  of  a  ''probable  oversight."  Of  course,  if  the  will  makes 
provision  for  an  unborn  child,  or  indicates  that  the  testator  did  not 
intend  to  make  provision  for  such  unborn  child,  or  had  in  his  mind  the 
possibility  of  having  unborn  children,  and  then  made  no  provision 
for  them,  his  intentions  would  be  carried  into  effect  and  an  unborn 
child  disinherited.  But  until  such  mention  is  made  of  an  unborn  child 
in  the  will  as  indicated  that  the  testator  had  in  mind  the  possibility 
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of  having  other  children,  and  that  notwithstanding  that  possibility  he 
still  wished  the  will  to  be  carried  out  as  expressed,  then  it  seems  to 
me  the  section  should  apply,  and  a  child  subsequently  given  its  dis- 
tributive share  of  the  estate. 

I  have  been  unable  to  obtain  much  light  upon  the  construction  that 
should  be  given  to  this  clause  of  the  statute  from  the  reported  cases. 
In  Wormser  v.  Croce,  120  App.  Div.  287,  104  N.  Y.  Supp.  1090,  this 
court  said: 

''If,  therefore,  it  can  be  seen,  or  reasonably  presumed,  from  the  terms  of 
the  will  itself,  that  the  testator  had  in  mind  the  probabUity  that  children 
might  be  bom  after  the  will  was  made,  and  provided  with  that  contingency 
in  mind,  the  statute  will  be  satisfied  and  the  will  sustained." 

In  this  case  it  seems  to  me  that  the  testator,  in  making  the  provision 
disposing  of  the  estate  to  his  wife  and  child,  did  not  have  this  contin- 
gency in  mind.  There  is  certainly  no  indication  that  the  testator  had 
that  contingency  in  mind  when  he  made  the  original  will.  He  then 
had  no  children,  and  gave  all  his  residuary  estate  to  his  wife.  It  was 
an  absolute  bequest,  without  condition,  and  referring  to  the  existing 
conditions.  Upon  the  birth  of  his  son  it  is  evident  that  this  provision 
was  not  satisfactory.  He  then  made  provision  for  his  child  by  the 
codicil.  He  did  not  interfere  with  the  bequest  of  the  residue  of  his 
estate  to  his  wife,  but  carved  out  of  it  provision  for  his  then  only  child. 
Thus  the  disposing  part  of  the  will  and  codicil,  which,  if  conditions 
had  remained  as  they  were,  would  have  disposed  of  all  of  his  estate, 
was  without  mention  of  children  that  should  be  subsequently  bom,  and 
without  indication  that  the  testator  had  in  mind  the  possibility  of  the 
birth  of  other  children  and  disposed  of  his  property  considering  that 
contingency.  It  cannot  be  presumed  that  the  testator  would  have  made 
a  codicil  to  provide  for  the  son  after  his  birth,  and  intended  to  make 
no  provision  for  other  children  thereafter  born,  and  there  is  nothing 
in  the  will  to  indicate  such  an  intention. 

The  statute  provides  that  whenever  a  testator  shall  have  a  child 
bom  after  the  making  of  the  last  will,  and  shall  die  leaving  such  child 
so  after-bom  neither  provided  for  nor  in  any  way  mentioned  in  said 
will,  it  is  the  particular  child  bom  after  the  making  of  the  will  who  is 
entitled  to  share  in  the  estate.  The  statute  does  not  provide  that 
mentioning  the  possibility  of  after-born  children  should  prevent  the 
application  of  its  provisions,  but  the  after-bom  child  itself  must  be 
mentioned  or  provided  for.  In  Wormser  v.  Croce,  supra,  the  tes- 
tator clearly  expressed  his  intention  that  provision  for  his  children 
should  be  made  by  his  widow  in  case  she  survived  him,  and  that  in- 
tention applied  both  to  children  bom  before  the  making  of  the  will 
and  after;  but  we  have  nothing  to  show  in  this  case  that  such  was 
the  intention  of  the  testator.  On  the  contrary,  the  fact  that  he  made 
a  codicil  to  make  provision  for  a  son  born  after  the  making  of  the 
original  will  would  negative  such  an  intention.  Therefore  I  think 
neither  of  these  children  bom  after  the  making  of  the  codicil  was  men- 
tioned in  the  will  or  codicil,  and  that  they  were  entitled  to  the  share 
of  the  testator's  estate  that  they  would  have  been  entitled  to  had  he 
died  intestate. 
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The  judgment  excludes  from  the  cflfect  of  this  statutory  provision 
the  legacy  of  $50,000  to  the  testator's  wife  given  in  lieu  of  dower,  and 
also  provides  that  the  bequest  contained  in  the  sixteenth  paragraph 
of  the  will  is  invalid  and  void.  Neither  the  plaintiff  nor  any  of  the 
parties  to  the  action  appealed  from  this  provision  of  the  judgment,  and 
they  are  not,  therefore,  considered. 

The  court  below  granted  an  extra  allowance  of  $1,000  to  the  ap- 
pellants, who  are  legatees,  whose  legacies  will  be  cut  down  if  this  stat- 
ute applies.  The  principal  question  presented  upon  the  trial  was  in 
relation  to  their  right  to  the  entire  legacies,  which  claim  has  not  been 
sustained,  and  this  question  was  the  only  one  presented  to  the  court 
in  which  they  were  at  all  interested.  The  court  granted  to  such  ap- 
pellants the  costs  of  the  action,  and  also  an  allowance  of  $1,000.  This 
seems  to  me  to  have  been  unauthorized,  compelling  the  estate  to  pay 
the  expenses  of  prosecuting  an  unfounded  claim  against  it.  The  in- 
fant defendants  appealed  from  each  and  every  part  of  that  judgment, 
and  will  have  to  pay  two-thirds  of  the  amount  of  the  allowance.  The 
allowance  to  the  plaintiffs  and  the  guardian  ad  litem  was  proper ;  but 
I  do  not  think  that  the  allowance  to  these  defeated  claimants  was  justi- 
fied. 

The  decree  is  therefore  modified,  by  striking  out  the  allowance  of 
$1,000  granted  to  the  defendants  Nemzour  Alyanakian  and  Krikor 
M.  Alyanakian,  and,  as  thus  modified,  the  judgment  is  affirmed,  with 
costs  to  the  guardian  ad  litem,  to  be  paid  out  of  the  estate. 

PATTERSON,  P.  J.,  and  McLAUGHLIN,  and  LAUGHLIN,  JJ.. 
concur. 

SCOTT,  J.  (dissenting).  I  find  myself  unable  to  concur  in  the  pre- 
vailing opinion,  although  I  freely  concede  that  the  point  upon  which 
I  differ  from  it  is  exceedingly  close.  I  therefore  express  my  dissent 
with  diffidence.  There  are  few  decisions  to  guide  us  in  determining 
what  constitutes  such  a  "mention"  of  an  after-bom  child  in  a  will  as 
was  contemplated  by  the  section  of  the  Revised  Statutes  quoted  by  Mr. 
Justice  INGRAHAM.  We  had  occasion  to  consider  the  question  in 
Wormser  v.  Croce,  120  App.  Div.  287,  104  N.  Y.  Supp.  1090,  and 
there  concluded  that  the  object  of  the  statute  was  not  to  secure  equality 
of  distribution,  but  to  guard  against  inadvertent  or  unintentional  dis- 
inheritance, or  what  the  revisors  termed  "probable  oversight."  This 
view  is  adopted  by  the  prevailing  opinion  in  the  present  case,  wherein 
it  is  said  that,  if  it  appears  from  the  will  that  the  testator  had  in  mind 
the  possibility  of  having  unborn  children  and  then  made  no  provision 
for  them,  his  intention  would  be  carried  into  effect  and  an  unborn 
child  disinherited.  It  seems  to  me  that  this  is  precisely  what  the  codi- 
cil does  indicate.  When  the  will  was  made  the  testator  had  no  child. 
When  the  codicil  was  made  a  child  had  been  born  to  him,  and  the  use 
of  the  word  ^'children"  seems  to  me  to  clearly  indicate  that  when  he 
prepared  the  codicil  he  contemplated  the  probability,  or  at  least  the 
possibility,  that  he  might  have  other  children.  One  of  the  purposes 
of  the  codicil  was  to  provide  for  the  disposition  of  his  property  in  case 
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his  whole  family  should  die  at  one  and  the  same  time,  and  the  form 
of  words  used  to  express  this  idea  was : 

"In  the  event  of  the  death  of  myself,  wife  and  child  or  children  at  one  and 
the  same  time." 

The  use  of  these  words  seems  to  me  to  clearly  indicate  that  the  tes- 
tator contemplated  that,  if  the  specified  event  ever  happened,  his 
family  might  comprise,  not  only  the  child  then  born,  but  also  other 
child  or  children  not  born  when  the  codicil  was  made.  Otherwise 
there  would  be  no  significance  in  the  use  of  the  word  "children."  I 
think,  therefore,  that  it  must  be  said  that  the  testator,  when  he  executed 
the  codicil,  contemplated  the  possibility  that  children  might  be  sub- 
sequently born  to  him,  and  distinctly  "mentioned"  them. 


VAN  METER  v.  KELLY  et  aL 
(Supreme  Court,  Special  Term,  Monroe  County.    March  8,  1909.) 

1.  Deeds  (|  156*)— Conditions  Subsequent— Bbeach— Re-entry. 

The  right  to  re-enter  for  the  breach  of  a  condition  subsequent  In  a  deed 
of  land  may  be  exercised  only  by  the  grantor  or  his  heirs. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent  Dig.  (  497;  Dec.  Dig.  ft 
156.*] 

2.  Deeds  (§  168*)— Conditionb  Subsequent— Bbeach— Re-entbt. 

Land  was  conveyed  to  a  school  district  on  specified  conditions  subse- 
quent, which  were  breached.  A  son  of  the  grantor  went  on  the  school- 
house  premises  and  locked  the  schoolhouse  on  some  occasions.  He  was 
long  prior  to  that  time  incompetent.  Held  not  to  constitute  a  re-entry, 
binding  on  another  heir  of  the  grantor  so  as  to  require  such  other  heir  to 
include  the  school  property  in  his  suit  to  partition  the  grantor's  lands. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  S  530;  Dec.  Dig.  | 
168.*] 

3.  Pabtition  (8  48*)— Pabties. 

An  heir,  bringing  a  suit  for  the  partition  of  the  real  estate  of  his  an- 
cestor, other  than  that  which  such  ancestor  had  conveyed  for  a  school- 
house  on  a  condition  subsequent,  which  had  been  breached,  is  not  required 
to  make  the  grantee  and  the  person  in  possession  of  the  schoolhouse 
property  parties  defendant,  where  there  was  no  dispute  as  to  the  title  of 
the  property  sought  to  be  partitioned,  and  the  schoolhouse  land, was  of 
comparatively  small  value,  and  the  litigation  might  have  been  prolonged 
if  the  grantee  and  the  person  in  possession  of  the  schoolhouse  land  had 
been  made  parties. 

IBJd.  Note. — For  other  cases,  see  Partition,  Dec.  Dig.  ft  48.*] 

4.  Pabtition  (§  77*)— Relief. 

In  a  suit  for  partition  of  three  parcels  of  land,  a  defendant  entitled  to  a 
share  in  all  the  land  asked  the  court  to  set  aside  to  him  one^of  the  par- 
cels, and  showed  that  by  receiving  the  parcel  in  full  of  hie  interest  he 
would  receive  less  than  his  proportionate  share.  He  was  unable  to  pur- 
chase any  of  the  property.  Held,  that  the  court  could  award  the  parcel 
to  him,  though  a  sale  of  the  other  property  was  directed. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  |  212;  Dec.  Dig.  § 
77.*] 

5.  Partition  (§  77*)— Relief— Sale. 

Where,  in  partition  of  farms,  the  evidence  showed  that  they  could  not 
be  actually  partitioned  without  great  prejudice  to  the  rights  of  the  par- 

*For  other  caaea  see  same  topic  ft  (  nuubeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  IndexM 
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ties  Interested,  because  it  would  necessitate  dividing  them  Into  small,  nar- 
row strips,  most  of  them  inaccessible  to  the  highway,  the  property  would 
be  ordered  sold  and  the  proceeds  distributed  among  the  parties  entitled 
thereto. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  U  211-223;  Dec. 
Dig.  S  77.*] 

Action  to  partition  real  property  located  in  Monroe  county,  brought 
by  Henry  H.  Van  Meter  against  Mary  V.  M.  Kelly  and  others.  In- 
terlocutory judgment  for  partition  ordered. 

H.  F.  Remington,  for  plaintiff. 

Henry  R.  Howard,  for  defendant  Charles  Van  Meter. 

Thomas  Raines,  for  defendants  W.  K.  and  Emily  M.  Van  Meter. 

M.  N.  McMath  and  Henry  W,  Conklin,  for  other  defendants. 

CLARK,  J.  This  action  was  brought  for  the  partition  of  three  dif- 
ferent parcels  of  land  located  in* Monroe  county;  one  parcel,  consist- 
ing of  54.75  acres,  located  in  Irondequoit,  another  parcel  of  about  50 
acres  in  the  town  of  Greece,  and  a  house  and  lot  located  in  the  city 
of  Rochester.  There  are  two  questions  to  be  disposed  of,  and  they 
are :  First,  whether  or  not  the  schoolhouse  property,  so  called,  should 
be  included  as  part  of  the  premises  to  be  affected  by  this  action ;  and, 
second,  whether  the  premises  should  be  divided,  instead  of  sold — ^the 
shares  and  interests  of  the  respective  parties  being  admitted. 

The  original  owner  of  the  Irondequoit  farm  was  Alexander  A, 
Hooker ;  the  parties  to  this  action  being  his  heirs.  In  1844  Mr.  Hook- 
er conveyed  a  small  piece  of  land  in  Irondequoit  to  "trustees  of  School 
District  No.  1  in  the  town  of  .Irondequoit."  The  deed  contained  the 
provision  and  condition  that  the  parties  of  the  second  part  (the  trus- 
tees) should  maintain  a  good  and  sufficient  fence  around  said  prem- 
ises and  should  make  and  maintain  on  said  premises  a  good  and  suf- 
ficient well  or  watering  place,  to  be  safe  and  commodious  for  children, 
and  whenever  said  trustees  or  their  successor^  should  fail  to  do  so 
the  said  premises  should  revert  to  the  said  Alexander  A.  Hooker,  his 
heirs  or  assigns.  The  evidence  shows  that  there  was  a  breach  of  that 
condition  about  seven  years  before  the  trial  of  this  action.  The  school- 
house  property  was  abandoned ;  the  school  district  being  consolidated 
with  some  other  district. 

No  one  could  take  advantage  of  this  condition  subsequent,  excepting 
the  grantor  or  his  heirs.  Uppington  v.  Corrigan,  161  N.  Y.  143,  45 
N.  E.  359,  37  L.  R.  A.  794.  The  evidence  is  not  sufficient  to  show 
that  there  was  a  re-entry  by  the  grantor  or  any  of  his  heirs,  so  as 
to  forfeit  the  estate  of  the  grantee  in  that  schoolhouse  property.  It  is 
true  that  there  was  some  evidence  to  the  effect  that  James  H.  Hooker, 
a  son  of  Alexander  A.  Hooker,  went  on  the  schoolhouse  premises  and 
locked  the  schoolhouse  on  some  occasions;  but,  in  view  of  the  fact 
that  he  was  long  prior  to  that  time  incompetent,  it  can  hardly  be 
asserted  that  such  actions  constituted  a  re-entry,  and  whatever  he  did 
was  certainly  not  binding  upon  this  plaintiff.  Undoubtedly  the  plain- 
tiff, in  bringing  this  action  of  partition,  could  have  made  the  school 
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trustees  and  the  person  now  occupjring  the  schoolhouse  property  par- 
ties to  the  action ;  but  he  was  not  obliged  to  do  so.  They  would  have 
been  proper  parties,  but  were  not  necessary  parties.  Satterlee  v. 
Kobbe,  173  N.  Y.  95,  65  N.  E.  952. 

There  is  no  controversy,  and  can  be  no  controversy,  oyer  the  three 
parcels  of  land  described  in  the  complaint ;  but  to  bring  in  the  sch6ol- 
house  property  and  the  parties  interested  therein  might  result  in  a 
protracted  litigation,  and  there  is  no  reason  why  the  three  parcels  de- 
scribed in  the  complaint  should  not  be  disposed  of  in  this  action,  and 
then,  if  any  person  interested  desires  to  litigate  the  title  to  the  school- 
house  property,  which  is  of  comparatively  small  value,  there  is  no  ob- 
jection to  their  doing  so  in  an  action  of  ejectment.  But  the  plaintiff 
here  was  not  obliged  to  bring  in  the  school  trustees  and  the  recent 
occupant  of  the  schoolhouse  property  and  make  them  parties  to  this 
action.  He  could  have  done  so,  had  he  chosen;  but  he  was  not 
obliged  to  do  so  before  maintaining  an  action  to  partition  the  lands 
in  question,  there  being  no  dispute  whatever  with  reference  to  the  title 
thereto. 

The  three  parcels  of  land  sought  to  be  partitioned  are  widely  sepa- 
rated; one  parcel  being  in  the  town  of  Irondequoit,  another  in  the 
town  of  Greece,  and  a  house  and  lot  located  in  the  city  of  Rochester. 
The  defendant  W.  K.  Van  Meter,  who  owns  one-thirteenth  share  in 
all  this  property,  very  much  desires  that  the  Romeyn  street  property, 
located  in  the  city  of  Rochester,  be  set  aside  to  him  in  this  matter  in 
full  for  all  his  claims  in  the  estate.  That  property  is  a  lot  40  by  120 
feet,  and  the  property  is  in  a  dilapidated  condition,  and  the  market 
value  as  established  is  $2,000.  Upon  the  proofs  as  to  the  value  of  the 
entire  property,  if  this  house  and  lot  located  on  Romeyn  street  was  set 
aside  to  the  defendant  W.  K.  Van  Meter  at  $2,000,  he  would  not  be  re- 
ceiving any  advantage  over  the  other  parties  interested  in  the  entire 
property;  but  if  the  estimation  of  value  as  given  by  the  various  wit- 
nesses are  correct,  and  he  should  accept  that  house  and  lot  at  $2,000, 
he  would  be  receiving  somewhat  less  than  his  proportionate  share. 
But  this  defendant,  being  unable  to  purchase  any  of  the  property, 
very  much  desires  to  have  this  house  and  lot  set  aside  to  him  as  his 
share;  and  in  view  of  the  fact  that,  if  that  course  was  followed,  he 
would  be  receiving  no  advantage  over  the  other  parties  interested,  I 
can  see  no  objection  to  it,  in  view  of  the  fact  that  the  court  has  power 
to  set  aside  that  property  to  Mr.  Van  Meter,  even  though  a  sale  of 
the  other  property  is  directed.    Hayward  v.  Judson,  4  Barb.  228. 

The  evidence  establishes  clearly  that  the  other  parcels,  to  wit,  the 
farm  in  the  town  of  Greece  and  the  farm  in  the  town  of  Irondequoit, 
cannot  be  actually  partitioned  without  great  prejudice  to  the  rights  of 
the  parties  interested.  It  would  necessitate  dividing  the  farms  into 
small,  narrow  strips,  most  of  them  inaccessible  to  the  highway  at  the 
present  time,  and  an  actual  partition  would  be  entirely  impracticable. 
So,  on  the  whole  case,  my  conclusions  are  as  follows : 

First.  That  the  trustees  of  School  District  No.  1  in  the  town  of 
Irondequoit,  and  the  present  occupant  of  the  schoolhouse  property, 
while  proper  parties  to  this  action,  were  not  necessary  parties,  and  the 
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plaintiff  should  not  be  compelled  to  hold  up  those  proceedings,  amend 
his  summons  and  complaint,  and  bring  in  diose  parties  before  this  ac- 
tion shall  proceed  as  commenced. 

Second.  That  the  house  and  lot  located  on  Romeyn  street,  in  the 
city  of  Rochester,  should  be  set  aside  to  the  defendant  W.  K.  Van 
Meter,  in  full  for  all  his  rights  and  interests  in  the  estate,  at  the  value 
and  price  established  by  the  evidence,  to  wit,  $2,000,  but  subject,  how- 
ever, to  his  proportionate  share  of  the  costs  and  expenses  of  this  action. 

Third.  That  the  other  parcels  of  land  described  in  the  complaint, 
to  wit,  the  Irondequoit  farm  and  the  farm  located  in  the  town  of 
Greece,  should  be  sold,  and  the  proceeds  derived  from  such  sale,  after 
paying  the  costs  and  expenses  thereof,  be  distributed  among  the  par- 
ties entitled  thereto. 

All  questions  as  to  costs  and  extra  allowances  to  the  plaintiff  and  the 
answering  defendants  are  reserved,  to  be  disposed  of  at  the  time  of 
making  final  decree  and  distribution. 

Findings  may  be  submitted,  and  an  interlocutory  judgment  entered, 
as  above  indicated. 


(62  Misc.  Rep.  25.) 

PEOPLE  ex  rel.  SAFIAN  v.  SUPERINTENDENT,  AGENT,  OR  WARDEN 
OF  PROTESTANT  EPISCOPAL  HOUSE  OF  MERCY. 

(Supreme  Court,  Special  Term,  Kings  County.    January,  1909.) 

CanciNAi.  Law  (f  999*)— Commitment— Validity. 

A  commitment  to  a  reformatory  under  Laws  1882,  p.  1,  c  410,  as  amend- 
ed by  Laws  1908,  p.  1022,  c.  436,  which  falls  to  state  the  age  of  the  female 
committed,  as  required  by  such  statute.  Is  Invalid,  and  a  person  detained 
on  such  a  commitment  will  be  discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Dec.  Dig.  §  099.*] 

Habeas  corpus  by  the  People,  on  the  relation  of  Minnie  Safian, 
against  the  Superintendent,  Agent,  or  Warden  of  the  Protestant  Epis- 
copal House  of  Mercy.    Relator  discharged. 

Harry  S.  Lucia,  for  relator. 
Frederick  deP.  Foster,  for  defendant. 

BLACKMAR,  J.  The  defendant  returns  that  the  relator  is  held 
under  a  commitment  by  a  magistrate  for  a  term  of  six  months.  The 
relator  traverses  the  return  and  demurs  to  the  sufficiency  of  the  com- 
mitment. 

The  commitment  states  that  the  relator  is  committed  for  six  months 
under  the  provisions  of  chapter  410,  p.  1,  of  the  Laws  of  1882,  as 
amended  by  chapter  363,  p.  559,  of  the  Laws  of  1886.  This  chapter, 
however,  is  further  amended  by  chapter  436,  p.  1022,  of  the  Laws  of 
1903,  and  the  sufficiency  of  the  return  must  be  tested  by  such  law.  The 
law,  as  amended,  provides  that  every  conmiitment  made  under  the  act 
shall  state  the  name  and  age  of  the  female,  and  that  such  commitment 
shall  state  the  term  of  the  commitment,  which,  if  the  female  is  an 
adult,  shall  be  three  years,  or,  if  such  female  is  a  minor,  during  her 
minority,  unless  sooner  discharged  by  the  trustees,  etc.    The  commit- 
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ment  dots  not  state  the  age  of  the  relator,  reciting  simply  that  she 

was  over  the  age  of.  12  years,  "to  wit,  of  age  of years."    The 

age  of  the  relator  is  an  essential  fact  upon  which  the  commitment  is 
based.  Upon  this  fact,  as  determined  by  the  magistrate,  depends  his 
power  either  to  commit  for  three  years  or  only  during  minority,  and 
the  commitment  during  minority  is  subject  to  the  power  of  the  trus- 
tees to  discharge  her.  The  proviso  that  no  commitment  shall  be  held 
to  be  invalid  by  reason  of  any  imperfection  or  defect  in  form  is  upon 
the  condition  that  the  commitment  recites  the  fact  upon  which  it  was 
based.  In  this  case  the  commitment  is  neither  for  three  years  nor  for 
minority. 

As  the  power  to  fix  the  term  of  imprisonment  depends  on  the  age 
of  the  female  as  found  by  the  magistrate,  and  as  the  statute  expressly 
requires  this  fact  to  be  stated  by  the  commitment,  I  therefore  think  that 
this  commitment  fails  to  state  one  of  the  facts  upon  which  it  was  based, 
that  the  proviso  saving  a  commitment  which  is  defective  as  to  form  is 
not  applicable,  and  that  this  commitment  is  void.  I  do  not  think  the 
case  of  Kuhn  v.  House  of  Mercy,  133  N.  Y.  207,  30  N.  E.  853,  in 
point.  In  that  case  the  commitment  did  not  make  a  finding  as  to  age ; 
but  it  was  inartificially  expressed,  and  any  interpretation  of  the  lan- 
guage of  the  commitment  on  this  subject  was  sufficient  tp  sustain  it. 
In  People  ex  rel.  Ginter  v.  House  of  Mercy,  67  Misc.  Rep.  657,  110 
N.  Y.  Supp.  172,  the  commitment  recited  that  the  female  was  of  the 
age  of  21  years,  indicating  that  the  statement  of  the  adjudication  was 
a  mere  clerical  error ;  whereas,  in  this  case  the  commitment  contains 
no  recital  of  the  age  of  the  female,  nor  any  adjudication  thereon.  Nei- 
ther is  there  any  authority  for  a  commitment  of  six  months. 

It  is  not  necessary  to  consider  the  other  points  raised  by  the  re- 
lator's counsel.    Writ  sustained,  and  relator  discharged. 

Writ  sustained,  and  relator  discharged. 


LOVEJOY  V.  CHAPIN  et  al. 
(Supreme  Court,  Equity  Term,  Monroe  County.     March  22,   1909.) 

1.  Fraudulent  Conveyances  (|  e6*)— Intent  to  Def&aud  Cbeditobs— Tbans- 

FEB  Pending  Aotions. 

Where  one  of  defendants  transferred  to  her  daughter  all  of  her  property 
subject  to  execution,  pending  plaintiff's  action  against  her,  in  considera- 
tion of  the  daughter  supporting  her  and  her  husband  during  her  lifetime, 
the  transfer  was  fraudulent  and  void  as  against  existing  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conyeyances,  Cent  Dig.  i 
109;  Dec.  Dig.  s  ea*] 

2.  Equity  (§  43*)— G bounds  of  Equitable  Relief— Absence  of  Legal  Rem- 

edy. 

Equitable  relief  will  not  be  granted,  unless  it  is  shown  that  complaia- 
ant  has  exhausted  his  legal  remedies. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §  121;  Dec.  Dig.  i 

43.*] 
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8.  FbaUDTJUENT  CoZfYBTANOBB  (I  241*)  ^  PBOCEEDmOB  TO  SbT  ASIDB  — CORDI- 

TioNB  Pbecedent— Issuing  ExKounozr. 

Plaintiff  recovered  Judgment  against  two  defendants  residing  in  differ- 
ent counties,  and  issued  execution  against  both  of  them  only  in  the  county 
where  one  of  them  resided,  which  was  returned  unsatisfied.  Held,  that 
plaintiff  could  not  sue  to  set  aside  the  f raudul^it  conveyance  by  defendant 
until  he  had  exhausted  his  legal  remedy  against  the  other  defendant  by 
at  least  issuing  execution  against  him  in  the  county  in  which  he  resided. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Gent  Dig.  f 
714;  Dec  Dig.  ft  241.*] 

Action  by  Leon  A.  S.  Lovejoy  against  Lucetta  H.  Chapin  and  an- 
other.   Complaint  dismissed. 

Pomeroy  P.  Dickinson  (Everett  O.  Gibbs,  of  counsel),  for  plaintiff. 
Smith  &  Hebbard,  for  defendants. 

FOOTE,  J.  On  the  12th  day  of  August,  1908,  the  plaintiff  recov- 
ered a  judgment  in  this  court  against  the  defendant  Lucetta  H.  Chapin 
and  one  Harrie  G.  Chapin  for  $632.63,  damages  and  costs.  An  execu- 
tion was  issued  on  the  same  day  to  the  sheriff  of  the  county  of  Monroe, 
where  the  defendant  Lucetta  H.  Chapin  resided.  This  execution  was 
in  form  against  both  the  judgment  debtors.  The  judgment  debtor 
Harrie  G.  Chapin,  however,  was  not  a  resident  of  the  county  of  Mon- 
roe, but  resided  in  another  county  in  this  state,  and  no  execution  has 
been  issued  to  that  county.  The  execution  issued  to  Monroe  county 
was  returned  wholly  unsatisfied,  whereupon  plaintiff  brought  this  ac- 
tion in  equity  to  set  aside  a  deed  of  certain  real  property  situate  in  the 
village  of  Fairport,  made  by  the  defendant  Lucetta  H.  Chapin  to  her 
daughter,  the  defendant  Truby  B.  Patterson,  on  the  ground  that  the 
same  is  fraudulent  as  against  the  plaintiff. 

It  appeared  upon  the  trial  that  the  defendant  Chapin  had  no  other 
property  out  of  which  this  judgment  could  be  collected,  and  that  the 
deed  to  her  daughter,  the  defendant  Patterson,  was  made  shortly  after 
the  commencement  of  the  suit  by  plaintiff  against  her  and  Harrie  G. 
Chapin,  and  before  the  recovery  of  the  judgment  in  that  suit.  The 
consideration  for  this  deed  was  the  agreement  on  the  part  of  the  de- 
fendant Truby  B.  Patterson  for  the  future  support  and  maintenance 
of  her  mother,  the  defendant  Lucetta  H.  Chapin,  and  her  father  Har- 
low F.  Chapin,  during  their  natural  lives.  There  was  no  other  con- 
sideration. The  deed  was,  therefore,  clearly  fraudulent  and  void  as 
against  the  then  existing  creditors  of  the  defendant  Chapin. 

But  the  defendants  object  that  the  plaintiff  has  no  right  to  bring  this 
action  in  a  court  of  equity  to  set  aside  that  deed  for  the  purpose  of 
collecting  the  judgment  from  the  land  until  he  has  exhausted  his  rem- 
edies at  law ;  that  he  cannot  appeal  to  a  court  of  equity  for  relief,  if 
he  has  a  sufficient  legal  remedy  by  which  to  collect  the  amount  of  his 
judgment  from  either  of  the  judgment  debtors;  and  that  he  has  nei- 
ther alleged  nor  proved  the  issuing  of  an  execution  against  the  prop- 
erty of  the  judgment  debtor  Harrie  G.  Chapin  to  the  county  where  she 
resides.  Contrary  to  my  first  impression,  I  find  that  the  authorities 
show  that  this  is  a  perfectly  valid  objection  to  the  maintenance  of  this 
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action.  Equitable  relief  can  be  had  only  where  the  plaintiff  is  without 
remedy  at  law,  and  it  is  necessary  for  tfie  plaintiff  to  allege  and  prove 
that  he  has  exhausted  his  legal  remedies  without  success  before  he  can 
be  awarded  equitable  relief. 

Among  the  earlier  cases  in  this  state  where  this  principle  was  estab- 
lished is  the  case  of  Child  v.  Brace,  4  Paige,  Ch.  309.  In  that  case  the 
plaintiff  had  recovered  a  judgment  against  five  individuals  who  were 
copartners  in  the  forwarding  and  commission  business  on  the  Erie 
Canal.  One  of  the  parties  resided  in  Monroe  county,  one  in  Albany 
county,  one  in  New  York  county,  and  one  in  Montgomery  county. 
The  judgment  was  recovered  in  Monroe  county,  where  the  copartner- 
ship had  an  oflSce,  and  an  execution  was  issued  to  the  sheriff  of  that 
county  and  returned  unsatisfied.  Whereupon  the  plaintiff  filed  a  bill 
in  equity  to  set  aside  certain  transfers  of  property  made  by  one  of  the 
judgment  debtors.  The  case  came  before  the  late  Addison  Gardner, 
then  Vice  Chancellor,  who  discussed  the  question  involved  here,  which 
was  presented  there,  on  principle  and  authority,  and  reached  the  con- 
clusion, which  was  subsequently  affirmed  on  appeal  to  the  Chancellor, 
and  which  is  thus  stated  in  the  reporter's  headnote : 

'^Before  a  Judgndent  creditor  Is  authorized  to  file  such  a  bill,  he  must  make 
a  bona  fide  attempt  to  collect  his  debt  by  execution  against  the  defendant;  and 
where  the  Judgment  is  against  several  persons  he  must  exhaust  his  remedy 
by  execution  against  all  before  he  can  apply  to  the  court  of  chancery  for  re- 
lief, unless  it  appears  that  the  persons  against  whose  property  the  remedy  at 
law  is  not  exhausted  stand  in  the  situation  of  sureties,  and  that  the  bill  is  filed 
with  their  assent  and  for  their  benefit." 

It  is  true  that  that  action  was  brought  to  reach  personal  property 
and  the  Revised  Statutes,  which  had  then  been  recently  adopted,  con- 
tained the  provision  applicable  to  bills  of  discovery  to  reach  personal 
property,  which  required  previous  issue  and  the  return  of  an  execution 
(2  Rev.  St.  p.  173,  §  38),  and  which  are  now  incorporated  in  the  Code 
as  sections  1871  and  1872.  But  the  Chancellor  said  in  his  opinion  that 
this  statute  was  declaratory  only  of  a  principle  which  had  been  adopted 
by  the  court  The  rule  laid  down  in  this  case  has  been  consistently 
adhered  to  and  is  the  law  of  this  state,  both  as  to  actions  to  reach 
personal  property  and  actions  to  set  aside  conveyances  of  real  estate, 
as  appears  from  numerous  decisions,  of  which  the  following  are  ex- 
amples :  Howard  v.  Sheldon,  11  Paige,  Ch.  658 ;  Voorhees  v.  Howard, 
4  Abb.  Dec.  603 ;  Geery  v.  Geery,  63  N.  Y.  262 ;  Baker  v.  Potts,  73 
App.  Div.  29,  76  N.  Y.  Supp.  406;  Adsit  v.  Butler,  87  N.  Y.  686. 
And  in  the  case  of  Egan  v.  Hogan,  119  App.  Div.  189, 104  N.  Y.  Supp. 
247,  decided  in  this  department,  the  rule  is  recognized  as  still  in  force, 
though  not  applicable  in  that  case  for  the  reason  that  the  judgment 
debtor  against  whom  execution  had  not  been  issued  was  a  surety  only. 

But  the  plaintiff  contends  that  there  is  still  further  exception  to  the 
general  rule  where  the  plaintiff's  judgment  is  a  lien  upon  land  sought 
to  be  reached,  assuming  the  deed  to  be  void  for  fraud,  and  he  seeks 
to  remove  the  deed  as  a  hindrance  to  the  sale  of  the  land  upon  his  ex- 
ecution. This  is  not  such  a  case.  There  is  no  execution  outstanding 
in  aid  of  which  the  plaintiff  has  brought  this  action;  but,  if  there 
were,  plaintiff  must  still  allege  and  prove  that  he  has  exhausted  his 
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remedy  at  law.    This  is  held  in  the  case  of  Shaw  v.  Dwight,  27  N.  Y. 
244,  84  Am.  Dec.  275,  where  Chief  Justice  Denio  uses  this  language : 

"And  even  where  it  is  sought  to  subject  land  by  remOYing  an  obstruction  to 
the  plaintifTs  execution,  I  am  of  opinion  that  a  fieri  facias  should  be  return- 
ed unsatisfied,  for  the  purpose  of  showing  that  the  plaintifl^  is  under  the  neces- 
sity of  asking  the  aid  of  the  court  on  account  of  his  Inability  to  collect  his 
debt  by  process  against  the  debtor's  goods  or  chattels,  but  not  for  the  purpose 
of  perfecting  his  lien  upon  the  land,  for  that  is  bound  as  strongly  as  it  can  be 
by  the  docketing  of  the  judgment" 

It  follows  that,  before  the  plaintiff  can  maintain  this  action  to  annul 
the  title  which  the  defendant  Patterson  has  acquired,  he  must  make 
a  bona  fide  effort  to  collect  his  judgment  from  the  judgment  debtor 
Harrie  G.  Chapin,  to.  the  extent,  at  least,  of  issuing  an  execution  to 
the  county  where  that  defendant  resides. 

Plaintiff's  complaint  must  be  dismissed,  with  costs. 


(62  Misc.  Rep.  403.) 

RUSSELL  V.  PITTSBURGH  LIFE  &  TRUST  CO.  et  al. 

(Supreme  Court,  Special  Term;  New  York  County.    February,  1900.) 

1.  CoBPOBATiONS  (S  507*)— Sebvice  or  Pbocess. 

Under  Code  Civ.  Proc.  |  431,  providing  that  service  may  be  had  on  a 
domestic  corporation  by  delivering  the  summons  to  the  cashier  or  treas- 
urer, a  service  on  the  acting  cashier  or  treasurer  of  a  life  insurance  com- 
pany was  a  valid  service. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  1983;  Dec. 
Dig.  S  507.*] 

2.  COBPOBATIONS    (§    668*)  —  FOBEIQN    COBPOBATIONS  —  SEBVICE    OF    PBOCESS — 

''Managing  Agent." 

Where  a  foreign  corporation  has  an  office  in  the  state,  in  charge  of  the 
person  who  acts  for  the  corporation,  doing  business  for  it,  he  is  a  "man- 
aging agent,*'  within  Code  Civ.  Proc.  i  432,  on  whom  service  of  process 
could  be  had. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  i  2611 ;  Dec 

Dig.  §  eea* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4320-4323.] 

8.  INSUBANOE  (I  55*)— Mutual  Insubance  Company— Tbansfeb  of  Assets— In- 
junction. 

A  policy  holder  of  a  mutual  life  Insurance  company  can  sue  to  restrain 
the  transfer  of  the  assets  of  the  company  to  a  corporation  doing  business 
without  the  state,  as  such  policy  holder  has  a  quasi  ownership  in  such  as- 
sets. 

[Ed.  Note. — For  tfther  cases,  see  Insurance,  Cent  Dig.  S  68;  Dec  Dig.  i 
55.*] 

4.  Insubance  (§  55*)  —  Mutual  Insubance  Company  —  Tb^nsfeb  or  AsaETS— 
Receiveb. 

A  transfer  of  the  assets  of  a  mutual  life  insurance  company  to  a  foreign 
corporation  for  an  inadequate  consideration  will  be  restrained,  and  a  re- 
ceiver appointed  pendente  lite  to  preserve  such  assets. 

[Ed.  Note. — ^For  other  cases,  see  lasurance,  Cent  Dig.  |  68 ;  Dec.  Dig.  ( 

55.*] 

*For  other  cues  see  tame  topic  ft  9  numbbb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  one  Russell  against  the  Pittsburgh  Life  &  Trust  Company 
and  the  Washington  Life  Insurance  Company.  Motion  to  restrain 
transfer  of  assets  and  for  appointment  of  receivers.    Motion  granted. 

Frank  E.  Carstarphen,  for  plaintiff. 

Henry  A.  Rubino,  for  defendant  Pittsburgh  Life  &  Trust  Company. 
Parker,  Hatch  &  Sheehan  (E.  W.  Hatch,  of  counsel),  for  defend- 
ant Washington  Life  Insurance  Company. 

ERLANGER,  J.  The  plaintiff,  claiming  to  be  a  policy  holder  of  the 
Washington  Life  Insurance  Company,  brings  this  action  on  behalf 
of  himself  and  other  policy  holders  of  that  company  similarly  situated, 
and  the  application  before  me  is  for  an  injunction  and  receiver  pen- 
dente lite,. founded  upon  these  facts:  The  Washington  Company  was 
incorporated  in  1860  under  the  act  of  1853,  entitled  "An  act  to  pro- 
vide for  the  incorporation  of  life  and  health  insurance  companies." 
Laws  1853,  p.  887,  c.  463.  It  carried  on  the  business  for  which  it  was 
organized  in  this  state  down  to  the  execution  of  the  contract  of  De- 
cember, 1908,  to  which  reference  will  be  made,  and  which  defendants 
term  a  "contract  of  reinsurance."  The  defendant  the  Pittsburgh  Life 
&  Trust  Company  is  a  Pennsylvania  corporation  not  authorized  to  do 
business  in  this  state.  Its  powers  are  very  broad,  embracing  the  right 
to  carry  on  the  business  of  a  trust  company  and  banking,  of  accident 
insurance,  and  of  a  health  insurance  company.  It,  however,  has  not 
exercised  all  of  its  powers,  being  engaged  only  in  the  business  of  life, 
health,  and  accident  insurance.  It  is  to  be  noted  that  the  Washington 
Company  is  not  engaged  in  the  business  of  accident  insurance.  In 
September,  1908,  the  Pittsburgh  Company  acquired,  by  purchase,  more 
than  a  majority  of  the  stock  of  the  Washington  Company,  which  at 
that  time  had  an  outstanding  paid-up  capital  stock  of  $500,000.  After 
obtaining  this  controlling  interest  the  Pittsburgh  Company  caused  the 
board  of  directors  of  the  Washington  Company  to  resign,  and  the  new 
board  elected  and  the  officers  selected  were  substantially  the  same  as 
the  board  and  officers  of  the  Pittsburgh  Company.  The  president  and 
vice  president  of  both  companies  were  the  same.  The  second  vice 
president  of  the  Washington  Company  was  the  secretary  of  the  Pitts- 
burgh Company,  and  the  secretary  of  the  Washington  Company  was 
one  of  the  directors  of  the  Pittsburgh  Company.  The  new  board  of 
the  Washington  Company  consisted  of  17  members,  a  majority  of 
whom  were  selected  from  the  board  of  directors  of  the  Pittsburgh 
Company.  The  defendants  admit  that  all  the  stock  of  the  Washing- 
ton Company  that  was  purchased  from  any  source  was  held  for  the 
Pittsburgh  Company,  and  it  is  alleged  by  them  that  all  but  45  shares, 
out  of  10,000  shares  of  the  capital  stock  of  the  Washington  Company, 
are  held  for  the  Pittsburgh  Company,  and  of  these  45  shares  arrange- 
ments have  been  practically  completed  for  acquiring  30  shares  thereof 
for  the  Pittsburgh  Company.  The  latter  company  thus  dominating 
and  controlling  the  Washington  Company,  an  agreement  was  entered 
into  between  the  two  companies  on  December  30,  1908,  which  the  de- 
fendants call  a  "contract  of  reinsurance,"  by  the  terms  of  which  the 
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Washington  Company  is  made  to  sell  and  transfer  to  the  Pittsburgh 
Company,  so  far  as  known,  all  its  properties,  securities,  moneys,  all 
books  and  papers  relating  to  policy  holders,  all  due  and  accrued  inter- 
est, rents,  premiums,  loans,  notes  of  every  kind,  and  all  its  interest 
in  all  premituns  thereafter  payable  to  the  Washington  Company  upon 
or  by  reason  of  any  of  its  policies.  Indeed,  the  transfer  was  so  com- 
prehensive as  to  include  all  its  furniture  and  fixtures.  The  Pittsburgh 
Company,  in  consideration  thereof,  undertook  to  reinsure  and  agreed 
to  pay  all  the  liabilities  of  the  Washington  Company  under  its  out- 
standing policies.  Thereupon,  under  the  title  which  it  assumed  to 
have  acquired  under  this  assignment,  the  Pittsburgh  Company,  on  the 
day  of  the  execution  of  this  instrument,  withdrew  from  the  offices  of 
the  Washington  Company  all  of  its  books,  records,  and  securities,  and 
carried  and  removed  them  from  this  state  to  its  home  offices  in  Pitts- 
burgh. Immediately  thereafter  it  issued  a  notice  to  the  policy  holders 
of  both  companies  calling  attention  to  "the  merging  of  the  business 
of  the  two  companies." 

Before  considering  the  merits  of  the  application,  it  is  necessary  to 
pass  upon  the  preliminary  objection,  raised  by  the  defendants,  that 
the  court  has  not  acquired  jurisdiction  over  the  defendants  because 
of  the  failure  to  make  proper  service,  and  to  preserve  their  rights  the 
defendants  have  appeared  specially  for  the  purpose  of  raising  this 
objection.  It  is  suggested  by  the  plaintiff  that,  inasmuch  as  the  de- 
fendants have  answered  to  the  merits,  this  objection  has  been  waived. 
I  cannot  so  hold.  The  defendants  proceeded  to  the  merits  on  the  sug- 
gestion of  the  court  that  the  entire  matter  be  disposed  of  in  one  ar- 
gument, without  prejudice,  and  if  the  court  concluded  that  it  had  no 
jurisdiction  over  the  defendants  that  would  dispose  of  the  motions, 
and  the  merits  would  not  be  considered.  The  papers  upon  these  ap- 
plications were  served  upon  one  C.  P.  Haviland,  representing  the 
Washington  Company.  It  appears  that  Haviland  was  in  charge  of 
the  office  of  said  company,  and  received  and  collected  premiums,  which 
were  paid  to  that  company  at  its  home  office,  and  there  is  submitted 
a  receipt,  signed  as  recently  as  January  2, 1909,  for  premiums  upon  the 
policy  of  the  plaintiff,  which  is  signed  by  said  Haviland  as  "cashier." 
By  section  431  of  the  Code  of  Civil  Procedure  service  may  be  made 
upon  a  domestic  corporation  by  delivering  the  summons  to  "the  cash- 
ier" or  "treasurer."  I  am  satisfied  that  the  service  upon  Haviland, 
acting  as  cashier  or  treasurer  of  the  Washington  Company  at  its  home 
office,  was  valid  service  upon  that  company.  The  service  upon  the 
Pittsburgh  Company  was  made  by  delivering  the  papers  to  F.  E. 
Montgomery  and  also  to  C.  P.  Haviland.  At  the  time  of  this  service 
the  Pittsburgh  Company  had  not  made  a  designation,  pursuant  to  sec- 
tion 432  of  the  Code  of  Civil  Procedure  of  a  person  upon  whom  pro- 
cess could  be  served,  and  it  also  appears  that  none  of  the  officers 
specified  in  subdivision  1  of  section  432  could  be  found  after  due  dili- 
gence. The  Pittsburgh  Company  has  property  in  this  state,  consisting 
of  the  St.  James  Building,  of  the  value  of  over  $3,000,000,  which  is 
in  charge  of  the  said  F.  E.  Montgomery,  who  collected  all  the  rents 
of  the  property  and  had  general  supervision  thereof,  and  who  was 
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made  a  director  of  the  Washington  Company  after  the  Pittsburgh 
Company  had  obtained  control.  All  the  property,  therefore,  which  the 
Pittsburgh  Company  had  in  this  state,  was  managed  by  Montgomery, 
and  all  moneys  that  he  collected  and  received  he  transmitted  to  that 
company.  There  was  no  officer,  director,  superintendent,  or  manager 
of  the  Pittsburgh  Company  in  this  state  superior  to  Montgomery,  and 
his  management  and  direction  was  not  of  a  small  interest,  but  of  the 
entire  property  of  the  company  within  the  state,  and  of  the  value 
mentioned.  Haviland,  the  other  party  upon  whom  the  process  was 
served,  collected  all  the  premiums  which  were  paid  at  the  home  of- 
fice of  the  Washington  Company  and  transmitted  the  moneys  to  the 
Pittsburgh  Company  subsequent  to  the  date  of  the  assignment  of  De- 
cember 30,  1903.  So  that  whatever  business  was  done  in  this  state 
in  the  interest  of  the  Pittsburgh  Company  passed  through  the  hands 
of  Montgomery  and  Haviland,  and  could  only  be  transacted  with  these 
two  persons;  Montgomery  managing  all  its  tangible  property  and 
Haviland  receiving  the  cash  paid  by  way  of  premiums.  It  was  rea- 
sonably certain  that  the  company  would  be  apprised  of  the  service  if 
made  upon  these  representatives.  Indeed,  there  was  no  other  person 
managing  its  property  upon  whom  service  could  be  made. 

Under  the  conditions  presented  by  the  proof  before  me,  service 
could  be  made  upon  a  managing  agent  of  the  corporation  or  the  cashier 
or  treasurer.  It  may  be  at  times  difficult  to  determine  when  a  repre- 
sentative of  a  corporation  answers  the  description  of  managing  agent ; 
but  it  is  clear  on  these  facts  that  Montgomery  was  a  managing  agent 
of  the  Pittsburgh  Company  within  the  meaning  of  section  432  of  the 
Code  of  Civil  Procedure.  Where  a  corporation  has  an  office  in  this 
state,  which  is  in  charge  of  a  person  who  acts  for  the  corporation, 
doing  business  for  it,  and  so  manages  its  business,  he  is  within  the 
meaning  of  the  statute  "a  managing  agent."  Tuchband  v.  C.  &  A. 
R.  R.,  115  N.  Y.  437,  22  N.  E.  360;  Ives  v.  Met.  Life  Ins.  Co.,  78 
Hun,  32,  28  N.  Y.  Supp.  1030;  MulHns  v.  Same,  78  Hun,  297,  28 
N.  Y.  Supp.  959.  The  statute  does  not  mean  that  the  whole  business 
of  the  corporation  shall  be  in  charge  of  the  agent,  to  constitute  him  a 
managing  agent.  "Every  object  of  the  service  is  attained  when  the 
agent  served  is  of  sufficient  character  and  rank  to  make  it  reasonably 
certain  that  the  defendant  will  be  apprised  of  the  service  made.  The 
statute  is  satisfied  if  he  be  a  managing  agent  to  any  extent."  Palmer 
y.  Penn.  Co.,  36  Hun,  369,  affirmed  99  N.  Y.  679.  "Any  person  hold- 
ing some  responsible  and  representative  relation  to  the  company,  such 
as  the  term  'managing  agent'  would  include,  might  be  served  with  the 
summons."  Coler  v.  Pittsburgh  Bridge  Co.,  146  N.  Y.  281-283,  40 
N.  E.  779,  780.  If  the  object  of  the  service  of  a  summons  is  to  advise 
the  defendant  of  the  commencement  of  the  action,  so  that  it  might 
protect  its  rights,  the  object  was  fully  accomplished  in  this  case. 
Brayton  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  72  Hun,  602,  25  N.  Y.  Supp.  264; 
Perrine  v.  Ransome  H.  Gas  Co.,  60  App.  Div.  32,  69  N.  Y.  Supp.  698 ; 
Young  &  Fletcher  Co.  v.  Welsbach  L.  Co.,  55  App.  Div.  16,  66  N.  Y. 
Supp.  1024 ;  Persons  v.  Buffalo  City  Mills,  29  App.  Div.  45,  51  N. 
Y.  Supp.  645;   Barrett  v.  Am.  Tel.,  etc.,  Co.,  66  Hun,  430,  10  N.  Y. 
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Supp.  138;    affirmed  138  N.  Y.  491,  34  N.  E.  289;    Pope  v.  Terrc 
Haute  Car  &  C.  Co.,  87  N.  Y.  137. 

Besides,  it  may  well  be  claimed  that  the  service  upon  Haviland  was 
service  on  the  "cashier"  or  "treasurer"  within  the  state.  Other  than 
Montgomery,  the  only  person  to  whom  moneys  could  be  paid  for  the 
Pittsburgh  Company — after  it  had  acquired  ownership  by  assignment 
of  the  property  and  policies  of  the' Washington  Company — ^was  Havi- 
land, and  such  person  who  receives  the  money  of  the  corporation  and 
handles  all  the  cash  in  the  office  of  the  company  in  this  state  is  a 
"cashier,"  within  the  meaning  of  this  section  of  the  Code.  McCuUoh 
V.  Paillard  Nonmagnetic  Watch  Co.,  60  Hun,  678,  14  N.  Y.  Supp. 
491.    In  that  case  the  General  Term  of  this  department  said: 

"Foreign  corporations  doing  business  in  this  state  cannot  be  allowed  to  shel- 
ter themselves  under  the  claim  that  they  have  no  cashier,  no  managing  agent, 
and  no  officers  within  the  state,  and  that  therefore  they  are  at  liberty  to  vio- 
late the  rights  of  the  citizens  of  this  state  with  impunity.  Such  a  claim  is 
simply  preposterous." 

While  the  Pittsburgh  Company  was  not  authorized  to  do  business 
in  this  state,  it  owned  and  through  its  agent  managed  over  $3,000,000 
of  property,  and  by  reason  of  a  so-called  merger  contract,  made  in 
this  state,  claimed  ownership  to  over  $50,000,000  of  policies,  of  which 
the  premiums  aggregated  many  hundreds  of  thousands  of  dollars.  To 
say  that  the  two  individuals  representing  that  company  in  this  state 
and  controlling  so  much  of  its  property  and  funds  do  not  answer  to 
the  designation  of  "managing  agent"  or  "cashier"  or  "treasurer"  is, 
as  stated  in  the  McCulloh  Case,  "simply  preposterous." 

This  brings  us  to  a  consideration  of  the  merits.  The  first  objection 
which  must  be  considered  is  whether  plaintiff  is  a  policy  holder  of  the 
Washington  Company.  The  policy  upon  which  plaintiff  relies  to  give 
him  a  standing  was  issued  on  December  15,  1890,  on  the  application 
of  the  plaintiff.  It  provides  that,  in  consideration  of  the  payment  of 
the  premiums  for  20  years,  the  last  payment  to  be  made  September  15, 
1910,  the  company  insures  the  life  of  the  plaintiff  in  the  sum  of  $5,000, 
to  be  paid  to  his  wife  and  children  equally,  or  the  survivor,  and,  if 
no  survivors,  to  plaintiff's  executors,  administrators  or  assigns.  The 
premiums  have  been  regularly  paid  by  him,  and  in  the  application 
which  is  made  a  part  of  the  policy,  in  answer  to  the  question,  "To 
whom  shall  the  endowment  be  paid  in  case  the  insured  survived  the 
stipulated  period?"  plaintiff  answered  that  he  reserved  it  to  himself, 
and  in  view  of  that  request  and  stipulation  there  was  stamped  on  the 
side  of  the  policy  the  following :  "The  full  reserve  on  this  policy  shall 
be  payable  as  within  provided  to  the  insured" — ^and  this  reserve  is 
stated  in  the  policy  to  amount  to  $1,720  at  the  expiration  of  15  years 
and  $2,570  at  the  expiration  of  20  years.  It  seems  clear,  therefore, 
that,  if  a  policy  holder  can  maintain  this  action,  the  plaintiff  is  in  a 
position  to  apply  to  the  court  to  protect  his  rights  under  the  policy. 
In  the  policy  before  the  court  the  insured  has  reserved  to  himself  an 
interest  in  a  fund,  and  has  therefore  an  immediate  and  direct  personal 
interest.  But,  even  if  this  policy  were  viewed  as  a  contract  for  the 
benefit  of  persons  other  than  the  plaintiff,  he  could  maintain  the  suit 
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as  the  trustee  of  an  express  trust.  Section  449,  Code  Civ.  Proc. ;  Hunt 
V.  Provident  Savings,  etc.,  Socy.,  77  App.  Div.  338,  79  N.  Y.  Supp.  74. 

If  the  defendants'  contention  were  correct,  and  a  policy  were  issued 
on  the  life  of  an  applicant,  payable  to  his  executors  or  administrators, 
there  would  be  no  one  to  commence  an  action  to  preserve  the  integrity 
of  the  contract  of  insurance  during  the  lifetime  of  the  insured.  But 
defendants  claim  that,  even  if  the  plaintiff  is  a  policy  holder,  he  has  no 
standing  in  a  court  of  equity  for  the  redress  sought,  because,  it  is 
argued,  he  occupies  the  position  simply  as  a  creditor  whose  claim  is 
not  in  judgment.  The  Washington  Company,  although  a  stock  com- 
pany, is  conducted  on  the  mutual  plan,  and  the  surplus  of  its  profits 
above  a  limited  dividend  to  the  stockholders  is  equitably  applied  for 
the  benefit  of  the  policy  holders.  The  policy  in  question  has  a  reserve 
and  surrender  value,  which  is  fixed  and  payable  at  specified  periods. 
Although  a  policy  holder  may  technically  be  said  to  occupy  the  relation 
of  creditor  to  a  corporation,  in  a  company  such  as  this  he  is  likened 
more  to  that  of  an  associate  or  capitalist  furnishing  the  money  upon 
which  the  business  is  conducted.  Lord  v.  Equitable  Life  Assur.  Socy., 
109  App.  Div.  252-263,  96  N.  Y.  Supp.  10.  In  Brown  v.  Equitable 
Life  Assur.  Socy.,  151  Fed.  1,  81  C.  C.  A.  1,  in  which  the  bill  charged 
specific  acts  of  waste,  mismanagement,  and  unauthorized  diversion  of 
funds,  the  Circuit  Court  of  Appeals  held  that  a  policy  holder  had  a 
right  to  appeal  to  a  court  of  equity  for  relief.  This  action  is  not  to 
recover  upon  the  policy,  but  to  prevent  the  diversion  of  its  assets.  "In 
a  purely  mutual  company  the  whole  body  of  policy  holders  at  any 
given  time  whose  policies  are  not  yet  matured  have  a  quasi  ownership 
in  all  the  assets  of  the  corporation,  and  are,  like  stockholders  of  an 
ordinary  corporation,  in  effect  cestuis  que  trustent."  Young  v.  Equi- 
table Life  Assur.  Socy.,  49  Misc.  Rep.  347-361,  99  N.  Y.  Supp.  446, 
455 ;  affirmed  112  App.  Div.  760,  98  N.  Y.  Supp.  1052.  If  the  policy 
holders  have  no  redress,  who  is  there  who  may  institute  the  action? 
The  Pittsburgh  Company,  according  to  its  affidavits,  has  acquired  prac- 
tically all  the  outstanding  stocks  of  its  vendor,  and  surely  the  policy 
holders  are  not  compelled  to  stand  mute  and  helpless  while  the  prop- 
erty, which  is  a  trust  fund  for  their  benefit,  is  being  stealthily  removed 
to  a  foreign  state.  It  would  be  appalling  if  a  court  of  equity  in  such  a 
situation  would  close  its  doors  against  policy  holders.  On  authority, 
as  well  as  principle,  the  policy  holders  have  a  standing  to  maintain 
this  action. 

The  defendants,  however,  seek  to  justify  the  acts  complained  of  by 
the  contention  that  the  transaction  amounts  to  a  reinsurance,  permitted 
by  section  22  of  the  insurance  law  (Laws  1892,  p.  1940,  c.  690).  That 
section  provides  that : 

*'Every  insurance  corporation  doing  business  in  tliis  state  may  reinsure  the 
whole  or  any  part  of  any  policy  obligation  in  any  other  insurance  corporation." 

Without  considering  whether  that  would  include  a  reinsurance  in  a 
foreign  corporation  not  authorized  to  do  business  in  this  state,  it  is 
very  clear  that : 

"The  general  power  to  make  contracts  of  reinsurance  on  its  risks  does  not  au- 
thorize a  company  to  transfer  all  its  business  and  its  assets,  which  constitute 
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a  trust  fund  for  Its  policy  holders,  to  another  company,  and  such  a  contract 
is  void."    26  Cyc  781. 

Reinsurance  does  not  mean  a  "merger."  If  a  company  reinsures  its 
risks,  it  is  still  doing  an  insurance  business;  and  the  liability  of  the 
first  insurer  to  the  insured  is  not  affected  by  the  reinsurance.  People 
ex  rel.  Continental  Ins.  Co.  v.  Miller,  177  N.  Y.  515,  70  N.  E.  10. 
What  has  been  done  here  was  not  a  mere  reinsurance  of  a  risk  in 
"whole  or  in  part,"  but  a  sale  and  transfer  of  all  the  "properties, 
securities,  and  moneys,"  and  all  its  books  and  papers  relating  to  policy 
holders,  and  every  right  which  the  Washington  Company  had  in  any 
of  its  policies.  It  was  in  effect  a  general  assignment,  and  so  under- 
stood by  the  parties,  as  indicated  by  their  conduct.  All  the  property 
of  the  Washington  Company  was  taken  possession  of  and  removed  by 
the  Pittsburgh  Company,  and  the  policy  holders  notified  that  the  com- 
panies had  "merged."  If  the  Washington  Company  were  only  a  stock 
corporation,  and  not  so  safeguarded  as  is  an  insurance  company  for 
the  protection  of  its  policy  holders,  such  a  transaction  as  the  one  be- 
fore the  court  would  be  condemned  on  the  application  of  a  minority 
stockholder,  where  both  corporations  are  controlled  by  the  same  set 
of  directors.  Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  &  N.  R.  Co.,  160 
N.  Y.  410,  44  N.  E.  1043,  34  L.  R.  A.  76,  65  Am.  St.  Rep.  689.  A 
contract  of  insurance  implies  that  the  insurance  company  will  retain 
its  assets  in  its  own  possession  and  continue  its  business  (Mason  v. 
Cronk,  125  N.  Y.  496,  28  N.  E.  224) ;  and  if  it  disables  itself  from 
the  performance  of  such  contract  a  policy  holder  is  excused  from  fur- 
ther performance  on  his  part  and  is  not  obliged  to  pay  premiums  to  a 
company  which  has  parted  with  its  reserve  (People  v.  Empire  Mutual 
Life  Ins.  Co.,  92  N.  Y.  105).  Therefore  every  policy  holder  of  the 
Washington  Company  could  refuse  to  continue  paying  premiums,  and 
the  assignment  to  the  Pittsburgh  Company  was  a  wholesale  breach  of 
its  contracts  of  insurance. 

This  condition  is  emphasized  when  it  is  considered  that  the  company 
to  which  the  policy  holders  of  the  Washington  Company  are  turned 
over  is  one  not  authorized  to  do  business  in  this  state ;  that  it  is  only 
engaged  in  the  insurance  business  since  1903 ;  that  its  assets,  as  stated 
in  its  last  annual  report  of  December  31, 1907,  amounted  to  $4,484,406, 
while  the  Washington  Company  at  that  time  had  assets  of  $18,653, 
942.62 ;  and  that  at  that  time  the  Pittsburgh  Company  had  insurance 
in  force  of  $27,123,187,  while  the  business  of  the  Washington  Company 
exceeded  that  amount  by  over  $30,000,000.  The  protection  which  the 
insurance  laws  of  our  state  afford  policy  holders  arc  not  given  as  fully 
and  broadly  by  the  statutes  of  Pennsylvania;  so  that  by  this  transfer 
the  policy  holders  of  the  New  York  company  are  substantially  trans- 
ferred without  their  consent  to  the  Pittsburgh  Company.  The  extent 
of  the  possible  injury  which  may  accrue  to  them  is  readily  grasped 
when  we  consider  that  all  the  assets  of  the  Washington  Company  have 
now  been  made  subject  to  claims  by  policy  holders  of  the  Pittsburgh 
Company,  and  subject,  further,  to  the  risks  of  the  "life,  health,  and 
accident  insurance"  business  of  said  company  and  such  other  business 
as  it  may  under  the  charter  elect  to  conduct.    Any  judgment  which 
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may  be  obtained  against  the  Pittsburgh  Company  may  now  be  satis- 
fied out  of  the  assets  of  the  Washington  Company.  This  conduct  of 
the  directors  of  the  Pittsburgh  Company,  acting  as  directors  of  the 
Washington  Company,  cannot  be  justified  under  the  euphonious  name 
of  "reinsurance." 

It  is  just  to  state  that  since  the  service  of  papers  upon  this  motion 
the  assets  and  securities  which  were  carried  away  have  been  returned 
to  the  vaults  of  the  Washington  Company.  The  agreement,  however, 
under  which  the  return  was  made,  has  not  been  submitted  to  the 
court;  but  the  affidavit  of  Mr.  Rubino  states  that  under  the  terms 
of  an  agreement  entered  into  January  11, 1909,  not  onlv  have  the  assets 
and  securities  heretofore  turned  over  to  the  Pittsburgh  Company  been 
returned,  but  in  addition  assets  owned  by  the  latter  company  exceeding 
in  value  the  legal  reserve  of  the  Washington  Company.  But  these  as- 
sets and  securities  have  not  been  returned  as  property  of  the  Washing- 
ton Company,  to  enable  it  to  conduct  its  business  as  it  had  theretofore, 
but  only  "as  collateral  security  for  the  guarantee  by  the  Pittsburgh 
Life  &  Trust  Company  of  the  fulfillment  of  the  policy  and  obligations 
of  the  Washington  Life  Insurance  Company."  So  that  the  title  to  the 
assets  and  securities  still  remain  in  the  Pittsburgh  Company,  without 
any  waiver  by  it  of  any  of  the  rights  it  acquired  by  the  assignment  of 
December  30,  1908,  and  subject  to  all  the  liabilities  of  the  Pittsburgh 
Company,  and  without  the  right  or  power  in  the  Washington  Company 
to  continue  its  business.  Not  only  that,  but  on  the  termination-  of  this 
motion  there  is  nothing  to  prevent  the  Pittsburgh  Company  from  again 
removing  the  property  out  of  the  state. 

It  is  urged  by  the  defendants  that  the  Attorney  General  was  entitled 
to  notice  of  this  application,  as  required  by  chapter  378,  p.  658,  Laws 
1883,  and  the  Code  provisions.  Notice  would  be  necessary  if  this  were 
an  action  for  the  dissolution  of  the  corporation  or  a  distribution  of  its 
assets.  This  is  not  such  an  action.  No  dissolution  is  sought — indeed, 
the  proceeding  is  to  prevent  a  practical  dissolution.  The  receiver  ap- 
plied for  is  not  of  the  corporation,  but  of  property  claimed  to  have 
been  unlawfully  disposed  of.  The  appointment  works  no  change  in 
the  title.  The  plaintiff  seeks  a  chancery— or,  as  it  is  sometimes  called, 
a  common-law — receiver,  not  a  statutory  one,  for  the  purpose  only  of 
maintaining  the  status  quo.  Reusens  v.  Manufacturing  &  Selling  Co., 
99  App.  Div.  214,  90  N.  Y.  Supp.  1010;  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  N.  E.  194;  Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396, 
27  Am.  Rep.  60. 

The  Attorney  General,  however,  has  submitted  an  affidavit,  through 
his  deputy,  from  which  it  appears  that  the  Superintendent  of  Insur- 
ance and  the  insurance  department  are  engaged  in  verifying  the  list 
of  assets,  to  determine  whether  they  have  been  completely,  restored  to 
the  vaults  of  the  Washington  Company.  Annexed  to  his  affidavit  is 
a  letter  of  the  Attorney  General,  bearing  date  January  11,  1909, 
wherein  he  states  the  Pittsburgh  Company,  through  its  attorneys,  has 
announced  its  intention  to  at  once  make  application  for  permission  to 
do  business  in  this  state.  Although  a  month  has  passed  by  since  that 
letter  was  written,  the  court  is  not  advised  that  such  application  has 
been  made,  or,  if  made,  granted.    The  Attorney  General,  however,  of- 
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fers  no  suggestion,  excepting  to  call  attention  to  the  fact  that  a  re- 
ceiver will  involve  great  expense  to  the  company  and  will  impair  its 
credit.  But  this  suggestion  adds  nothing  to  the  situation,  because 
the  credit  of  the  Washington  Company  can  scarcely  be  more  seriously 
impaired  than  it  has  been  by  its  own  act  since  the  Pittsburgh  Company 
acquired  absolute  sway-  over  it.  The  property  being  here,  its  is  well 
to  prevent  its  future  removal. 

The  court  hesitated  long  before  concluding  to  appoint  receivers  and 
to  find  a  way  to  limit  the  relief  to  an  injunction  to  restrain  the  re- 
moval of  the  property  pendente  lite.  But  the  difficulty  is  that  by  the 
assignment  referred  to  the  title  to  all  the  property  has  changed,  and 
pendente  lite  the  Washington  Company  cannot  carry  on  its  business 
without  a  receiver.  Not  only  that,  but  the  policy  holders  would,  if 
not  protected  by  a  receiver,  be  justified  in  refusing  to  pay  their  premi- 
ums as  they  mature,  and  bring  numberless  actions  to  recover  damages 
against  the  company  for  the  value  of  their  policies  at  the  time  of  the 
so-called  merger  (People  v.  Empire  Mutual  Life  Ins.  Co.,  supra),  thus 
tending  to  destroy  a  business  and  its  property  which  has  taken  almost 
half  a  century  to  construct  and  accumulate;  and,  finally,  in  the  ab- 
sence of  a  receiver,  the  assets  would  remain  subject  to  the  hazard  of 
the  business  of  the  Pittsburgh  Company  and  its  policy  holders  and 
creditors. 

The  motion  must  be  granted  to  the  extent  of  restraining  the  Pitts- 
burgh Company  from  removing,  assigning,  disposing  of,  pledging, 
or  incumbering  the  properties,  securities,  moneys,  and  assets  of  the 
Washington  Company,  and  appointing  receivers  during  the  pendency 
of  the  action  of  the  assets,  properties,  securities,  books,  papers,  policies, 
moneys,  stocks,  bonds,  mortgages,  and  choses  in  action  heretofore 
belonging  to  the  defendant  Washington  Company,  and  by  it  assigned 
and  delivered  to  the  Pittsburgh  Company,  and  the  receivers  should 
have  authority  to  resume  and  carry  on  the  business  of  the  Washing- 
ton Company  until  the  trial,  which  can  soon  take  place,  to  protect  and 
conserve  the  interests  of  its  policy  holders,  creditors,  and  stockholders. 

Settle  order  on  notice,  at  which  time  receivers  will  be  named  and  the 
amount  of  the  undertaking  fixed. 


WOLFSHEIMER  v.  FRANKBL  et  al. 

(Supreme  Court,  Appellate  Diyision,  Firet  Department     March  19,  1900.) 

1.  Principal  and  Agent  (8  81*)  —  Compensation  of  Agent  —  Cosufisaion  ok 
Sales— **Sale." 

An  order  for  goods  subject  to  cancellation  by  the  vendee  Is  not  a  "sale," 
within  a  contract  entitling  the  salesman  to  a  commission  on  sales. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §8  194- 
213;  Dec.  Dig.  S  81.* 

For  other  definitions*  see  Words  and  Phrases,  vol.  7,  pp.  6291-6306;  toL 
8,  p.  7793.] 

*For  other  cajtee  see  same  topic  it  fi  numbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  WOLFSHEIMBR  V.  FRANKBL.  959 

2.  Pbincipai.  and  Agbivt  (S  33*)  —  Language  of  Instrument  — Particulab 

Words. 

W&ere  the  contract  of  a  traveling  salesman  could  be  terminated  on  his 
failure  to  make  sales  aggregating  a  spedfled  amount  during  the  fall  and 
spring  seasons,  the  meaning  of  the  word  "season"  is  to  be  determined  by 
its  meaning  in  the  territory  In  which  the  sales  are  to  be  made. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  (  33.*] 

3.  Principal  and  Agent  (§  82*)— Compensation— Construction  of  Contract. 

The  contract  of  plaintiff  as  a  .traveling  salesman  for  defendant  provided 
that  plaintiff  should  receive  a  certain  commission  on  sales,  and  that  de- 
fendant would  advance  a  certain  sum  per  month  and  all  traveling  ex- 
penses, ''all  of  which  is  to  be  charged  to  his  commission  account."  Held, 
that  in  the  absence  of  a  provision  therefor,  where  plaintiff's  commissions 
did  not  exceed  the  amount  advanced,  defendant  could  not  recover  the  dif- 
ference from  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  fi  82.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Mort  Wolfsheimer  against  Joseph  Frankel  and  another. 
From  a  judgment  for  plaintiff  on  report  of  a  referee,  defendants  ap- 
peal. Reversed,  unless  plaintiff  stipulates  to  reduce  recovery  to  a  cer- 
tain amount;   otherwise,  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  SCOTT,  JJ. 

Benjamin  N.  Cardozo,  for  appellants. 
William  F.  Unger,  for  respondent. 

INGRAHAM,  J.  The  parties  to  this  action  made  an  agreement, 
dated  the  11th  of  January,  1907,  whereby  the  defendants  employed 
the  plaintiff  for  a  period  of  two  years  from  February  1st  as  traveling 
salesman  to  cover  territory  as  per  list  attached  thereto.  The  defend- 
ants were  to  advance  the  plaintiff  $350  per  month  during  the  above 
period  and  all  necessary  traveling  expenses,  "all  of  which  is  to  be 
charged  to  his  commission  account,"  and  the  defendants  agreed  to  pay 
the  plaintiff  7  per  cent,  on  all  goods  shipped,  retained,  and  paid  for 
by  customers  solicited  by  him.  It  was  further  agreed  that,  if  Wolfs- 
heimer should  "fail  to  make  sales  for  two  seasons,  commencing  with 
fall  season,  1907,  and  spring,  1908,  aggregating  $80,000,  said  Frankel 
Bros,  shall  have  the  right  to  terminate  this  contract." 

The  plaintiff  testified  that  he  went  out  on  the  road  for  the  fall 
season  of  1907  on  the  18th  of  March,  1907,  stayed  on  the  road  12  or 
13  weeks,  and  that  brought  him  back  about  the  latter  part  of  May, 
1907;  that  when  he  went  out  on  that  trip  he  was  to  sell  goods  for  the 
fall  of  1907 ;  that  he  went  out  again  on  the  16th  of  September,  1907, 
and  returned  about  the  20th  of  November,  1907,  to  sell  goods  for  the 
spring  season  of  1908 ;  that  he  went  to  Rochester  on  the  16th  or  18th 
of  December,  1907,  to  see  a  firm  there ;  that  on  December  7,  1907,  he 
was  called  into  the  defendants'  office  and  saw  one  of  the  defendants, 
when  dissatisfaction  was  expressed,  and  it  was  said  that  the  defend- 
ants had  had  a  hard  season,  and  the  plaintiff  said  he  would  look  around 
and  see  if  he  could  get  something  else  to  do;   that  he  would  prefer 

*FDr  other  cuei  im  same  topic  it  9  number  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indezee 
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working  for  the  defendants  for  less  money,  if  the  defendants  could 
not  see  their  way  clear  to  keep  him,  and  the  defendant  said  he  would 
see  his  brother,  and  see  if  they  could  keep  the  plaintiff ;  that  the  other 
defendant  then  came  in  and  said,  "Take  a  job  for  six  months,  and  we 
will  take  you  back  after  things  brighten  up  a  little,  and  said,  'If  you 
look  for  another  position,  our  reference  that  we  will  give  you  will  be 
the  very  best  in  the  world,  and  we  are  only  too  sorry  to  lose  you,' " 
and  with  that  the  plaintiff  walked  out  of  the  office.  On  the  81st  of 
December  the  plaintiff  asked  for  his  allowance  for  December,  when 
the  defendants  offered  him  a  check  and  asked  him  to  sign  a  release. 
The  plaintiff  refused  to  sign  a  release,  and  the  defendants  refused  to 
give  him  the  check. 

The  plaintiff  further  testified  that  his  total  orders  for  the  fall  of 

1907  were  $36,967.38,  of  which  were  canceled  orders  amounting  to 
$5,749.75,  leaving  the  total  sales  $31,217.63 ;  that  the  total  amount  of 
sales  made  by  the  plaintiflF  in  the  two  seasons,  which  were  retained 
and  paid  for  by  customers,  amounted  to  about  $50,000  up  to  December 
31,  1907 ;  that  he  had  received  no  orders  from  the  firm  since  December 
31,  1907.  The  plaintiff  further  testified  that  he  went  out  on  the  road 
twice  for  the  fall  season ;  that  his  territory  comprised  from  Baltimore 
to  Memphis,  Tenn.,  and  back;  that  his  second  trip  lasted  one  week, 
when  he  went  to  Baltimore  and  Washington;  that  that  was  in  May, 
1907;  that  all  the  orders  received  from  the  various  houses  that  he 
named  were  turned  over  to  the  defendants — either  personally  delivered 
or  mailed  to  them ;  that  one  order  he  reported  from  the  firm  of  Green- 
baum,  of  Washington,  was  not  the  same  as  the  other  orders,  but  was  a 
joke;  that  he  received  an  order  from  the  firm  of  Pettit  &  Co.  for 
600  suits  of  clothes.  In  relation  to  this  order  plaintiff  testified :  That 
he  submitted  to  them  his  samples  and  finally  they  said : 

"Have  your  samples  submitted  by  your  firm,  and  If  they  are  right  you  can 
pat  an  order  down  for  300  of  $7,  200  of  $8.50,  and  100  of  |10.  This  order  is 
given  you  conditionally,  however.  This  order  is  given  only  on  the  condition 
that  the  samples  submitted  are  all  right" 

That  a  clothing  order  is  not  an  order  until  the  sizes  are  given.  That 
subsequently  samples  .were  sent  and  returned  by  Pettit  &  Co.  as  not 
satisfactory.  Plaintiff  further  testified  that  there  were  two  seasons 
in  the  clothing  business,  spring  and  fall;   that  the  spring  season  of 

1908  ended  alx)ut  July  1,  1908 ;  that  after  he  returned  from  his  trip 
he  sometimes  received  duplicate  orders  from  customers;  that  there 
was  a  difference  between  an  order  and  a  sale  in  the  clothing  business ; 
that  when  he  gave  a  customer  the  sizes  and  the  lot  numbers,  and  if 
the  price  is  agreeable,  he  buys  the  goods ;  then  the  salesman  puts  that 
down,  and  that  is  an  order;  that  he  did  not  know  whethier  it  was  a 
sale  if  the  order  was  canceled;  that  he  knew  that  he  did  not  get  com- 
missions for  an  order  so  canceled ;  that  sometimes  he  got  orders  signed 
by  the  purchasers,  and  specified  six  other  concerns  from  whom  he 
received  signed  orders. 

It  is  clear  that  an  order  subject  to  cancellation  and  which  did  not 
bind  the  vendee  was  not  a  sale  under  this  contract.    There  must  have 
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been  at  least  a  binding  contract,  under  which  the  vendee  was  bound 
to  receive  and  pay  for  the  merchandise  sold ;  and  the  defendants  were 
entitled  to  terminate  the  contract  if  plaintiff  did  not  in  the  fall  season 
of  1907  and  the  spring  season  of  1908  sell  $80,000  of  merchandise. 
The  only  serious  question  is  whether,  under  this  claim,  defendants 
were  entitled  to  terminate  the  contract  on  December  31,  1907.  The 
plaintiff  was  a  salesman  employed  to  sell  goods  at  particular  places 
outside  of  New  York.  He  made  two  trips  a  year  to  sell  goods,  for 
what  is  called  a  spring  and  fall  season,  and  it  was  sales  made  on  these 
trips  to  which  the  contract  evidently  related.  The  fact  that  retailers 
in  New  York  were  in  the  habit  of  buying  for  the  spring  season  through 
June  has  no  connection  with  the  meaning  of  this  contract,  which  re- 
lated solely  to  sales  made  in  other  places  than  the  home  market  of  the 
defendants,  and  the  word  "season"  here  is  to  be  interpreted,  consid- 
ering this  custom  and  the  plaintiff's  territory. 

It  is  quite  evident  that  both  parties  considered  the  spring  season 
of  1908  at  an  end  on  the  31st  of  December,  1907,  and  that  the  sales 
for  the  two  seasons  were  much  less  than  the  $80,000  specified  in  the 
contract.  Plaintiff  took  no  objection  to  the  termination  of  the  con- 
tract on  this  account,  and  claimed  no  right  to  make  sales  beyond  the 
1st  of  January,  but  simply  said  his  contract  had  not  expired.  The 
sales  that  he  had  actually  made,  which  excluded  orders  that  were  can- 
celed, amount  to  less  than  $50,000,  being  $30,000  less  than  the  amount 
named,  which  would  entitle  the  defendants  to  terminate  the  contract. 
There  is  not  the  slightest  evidence  that  would  have  justified  a  finding 
that  any  efforts  that  he  could  have  made  before  he  was  required  to  take 
up  the  fall  business  of  1908  could  have  supplied  this  deficiency,  and  in 
the  absence  of  any  demand  to  be  allowed  to  continue  to  make  sales  I 
think  the  defendants  were  entitled  to  treat  the  contract  as  terminated. 

The  question  is  then  presented  as  to  the  defendants'  counterclaim. 
The  contract  provided  that  the  defendants  were  to  advance  plaintiff 
$350  per  month  during  the  above  period  and  all  necessary  traveling 
expenses,  all  of  which  was  to  be  charged  to  his  commission  account. 
There  is  no  provision  that,  if  his  commission  account  should  not  ex- 
ceed the  amount  of  these  advances,  the  plaintiff  was  to  repay  them. 
They  were  to  be  advanced  commissions,  and  to  be  deducted  from  the 
commissions  actually  earned.  After  the  contract  had  terminated,  as 
it  was  on  December  31,  1907,  the  plaintiff  was  not  entitled  to  further 
advance  paymtnt;  but  the  defendants  were  not  entitled  to  charge 
against  him,  or  against  his  advance  payments  due  up  to  the  end  of  the 
year,  when  the  contract  was  actually  terminated,  the  advance  payments 
that  had  been  made  under  the  contract.  If  the  plaintiff's  commissions 
did  not  exceed  the  amount  of  the  advance  payments  while  the  contract 
was  in  force,  the  defendants  were  not  entitled  to  recover  the  difference 
from  the  plaintiff.  But,  clearly,  the  plaintiff  would  not  be  entitled  to  . 
advance  payments  for  any  period  after  the  termination  of  the  contract. 

My  conclusion,  therefore,  is  that  the  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  ordered  before  another  referee,  with  costs 
to  the  appellants  to  abide  the  event,  unless  the  plaintiff  should  stipulate 
to  reduce  the  recovery  to  the  sum  of  $350,  the  payment  due  for  De- 
ll 5N.Y.S.— 01 
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cember,  1907,  with  interest  from  December  31,  1907,  in  which  case 
the  judgment,  as  so  reduced,  will  be  afErmed,  without  costs  of  this 
appeal.    All  concur. 


LINDENBORN  v.  VOGEL. 
(Supreme  Court,  Appellate  Division,  First  Department    March  19,  1909.) 

1.  CouBTs  (S  189*)  —  MuNiGiPAi.  CouBT  —  Settiko  Abidk  Default  — Eivect  op 

Payment  of  Judgment. 

Laws  1907,  p.  5M,  c.  804,  $  253,  gives  to  the  Municipal  Court,  or  a  Jus- 
tice thereof,  in  a  district  in  which  a  default  is  taken,  power  at  any  time 
to  open  such  default  and  set  aside  any  judgment  entered  therein.  Muni- 
cipal Court  Act  (Laws  1902,  p.  1570,  c.  580)  §  277,  provides  that  a  Judg- 
ment docketed  in  a  Municipal  Court  may  be  satisfied  in  the  same  manner 
as  Judgments  docketed  in  courts  of  record.  Code  Civ.  Proc.  §  1264,  pro- 
vides that,  when  an  execution  is  returned  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  thereof  in  the  docket  of  the  judgment  upon  which 
it  was  issued.  Section  1261  provides  for  the  execution  of  a  satisfaction 
piece  when  a  judgment  is  paid  by  the  person  liable  to  pay  it  and  he  re- 
quests it.  Municipal  Court  Act  (Laws  1902,  p.  1572,  c.  580)  fi  284,  subd.  9, 
makes  it  the  duty  of  the  clerk  to  enter  the  fact  of  a  payment  of  a  Judg- 
ment on  the  docket.  Held,  that  a  default  Judgment  in  a  Municipal  Court 
may  be  set  aside  at  any  time,  although  the  judgment  has  been  paid  by 
the  derk  out  of  money  deposited  with  him  as  security,  and  a  satisfaction 
piece  executed  by  plaintiff,  but  not  executed  at  the  request  of  defendant  or 
any  one  liable  to  pay  the  Judgment. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §  409;  Dec.  Dig.  i 
189.»1 

2.  APPEAL  AND  EBBOB  (§  158*)— RIGHT  TO  REVIEW  JUDGMENT  AFTEB  PAYMENT. 

The  payment  of  a  Judgment,  either  voluntarily  or  through  the  medium 
of  an  execution,  does  not  bar  the  right  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  973- 
975;  Dec.  Dig.  9  15a*] 

8.  Appeal  and  Ebbob  (§  127*)—Decibions  Reviewable— Default  Judgment. 
No  appeal  can  be  taken  from  a  default  judgment 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent"  Dig.  fi  885 ;  Dec. 
Dig.  §  127.*] 

Appeal  from  Appellate  Term. 

Action  by  Solomon  Lindenbom  against  Lillian  B.  Vogel.  From  a 
judgment  of  the  Appellate  Term  (110  N.  Y.  Supp.  970),  reversing  a 
judgment  of  the  Municipal  Court  of  the  City  of  New  York,  defendant 
appeals.    Reversed,  and  judgfment  of  the  Municipal  Court  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  McLaughlin,  and  scott,  jj. 

Morgan  J.  O'Brien,  for  appellant. 
Edward  W.  Hatch,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  by  permission  from  a  deter- 
mination of  the  Appellate  Term,  reversing  a  judgment  of  the  Mu- 
nicipal Court.  The  action  is  for  rent  for  the  month  of  February,  1906, 
of  a  loft  in  the  building  Nos.  13  and  15  West  Twentieth  street  in  the 
city  of  New  York.    The  cause  was  first  called  for  trial  on  February 

•For  oth^r  cases  see  same  topic  it  S  nvmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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26,  1908.  An  affidavit  and  doctor's  certificate  were  presented  to  the 
court,  showing  the  illness  of  the  defendant's  attorney,  and  an  ad- 
journment applied  for.  This  was  denied,  and  an  inquest  taken.  Upon 
motion  this  default  was  opened,  and  the  cause  set  for  trial  on  March 
11th,  upon  condition  that  defendant  deposit  with  the  clerk  of  the  court 
an  amount  sufficient  to  cover  the  plaintiflf's  claim.  This  was  done. 
When  the  cause  was  called  on  the  morning  of  March  11th,  defendant's 
counsel  appeared  and  filed  an  affidavit  showing  that  he  was  engaged  in 
a  trial  then  actually  in  progress  in  the  Supreme  Court.  His  application 
for  an  adjournment  was,  however,  denied,  and  sigain  an  inquest  was 
taken,  and  judgment  entered  for  the  plaintiff.  The  defendant  then 
obtained  an  order  requiring  the  plaintiff  to  show  cause  on  March  20th 
why  the  default  should  not  be  opened.  This  order  contained  a  stay 
of  proceedings,  which,  however,  was  vacated  ex  parte  on  March  18th. 
On  March  19th  plaintiff,  by  execution  or  otherwise,  obtained  from 
the  clerk  the  moneys  deposited  as  security,  and  thus  collected  the 
amount  of  the  judgment.  He  then  voluntarily  executed  and  filed  a 
satisfaction  piece.  The  motion  to  open  the  default  was  granted,  and 
the  cause  set  for  trial  on  April  8,  1908,  when,  against  the  objection 
of  plaintiff,  the  trial  proceeded,  resulting  in  a  verdict  and  judgment 
for  the  defendant.  From  this  judgment  the  plaintiff  appealed  to  the 
Appellate  Term,  bringing  up  for  review  the  order  opening  defendant's 
default  after  payment  and  satisfaction  of  the  judgment.  The  Appel- 
late Term  reversed  both  judgment  and  order,  resting  its  decision  upon 
the  narrow  ground  that  the  filing  of  the  satisfaction  piece  obliterated 
the  judgment,  so  that  there  was  nothing  for  the  order  opening  the 
default  to  operate  upon,  and  that  the  Municipal  Court  had  neither  in- 
herent nor  statutory  power  to  set  aside  or  vacate  a  satisfaction  piece. 

Section  253  of  the  Municipal  Court  act  (chapter  304,  p.  654,  Laws 
1907)  gives  to  the  Municipal  Court,  or  a  justice  thereof,  in  a  district 
in  which  a  default  or  dismissal  is  taken,  power  "at  any  time"  to  open 
such  default  or  dismissal,  and  set  aside,  vacate,  or  modify  any  judg- 
ment or  final  order  entered  therein,  and  to  set  the  action  down  for 
pleading,  hearing,  or  trial,  as  the  case  may  require.  It  is  conceded, 
as,  indeed,  it  must  be,  that  mere  payment  of  a  judgment,  whether 
voluntarily  or  through  the  medium  of  an  execution,  does  not  bar  the 
right  of  appeal,  although  in  a  sense  the  judgment  is  extinguished  by 
payment.  Hayes  v.  Nourse,  107  N.  Y.  577,  14  N.  E.  508,  1  Am.  St. 
Rep.  891 ;  Empire  Hardware  Company  v.  Young,  27  Misc.  Rep.  226, 
58  N.  Y.  Supp.  753 ;  McEvitt  v.  Maass,  64  App.  Div.  382,  72  N.  Y. 
Supp.  158.  An  appeal  does  not  lie  from  a  judgment  entered  upon  a 
default  (Dixon  v.  Carruci,  53  Misc.  Rep.  272, 103  N.  Y.  Supp.  117),  and 
hence  the  motion  to  open  the  default  is  substituted  therefor.  The 
statute  conferring  power  upon  the  Municipal  Court  to  open  a  default 
is  unlimited  as  to  the  time  within  which  such  an  order  can  be  made, 
and  much  of  its  force  would  be  lost  if  it  were  so  limited  as  to  forbid 
the  granting  of  such  a  motion  after  the  collection  of  the  judgment. 
There  can,  therefore,  be  no  doubt,  as  we  consider,  that  such  an  order 
may  be  made  after  the  judgment  has  been  collected. 

Much  stress  is  laid,  however,  upon  the  circumstances  that  the  plain- 
tiff, upon  collecting  his  judgment,  executed  and  filed  a  satisfaction 
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piece,  and  it  seems  to  be  considered  that,  before  moving  to  open  the 
default,  the  defendant  should  in  some  way  have  attacked  the  satisfac- 
tion piece,  and  authority  is  cited  to  the  effect  that  the  Municipal  G)urt 
has  no  power  to  cancel  or  set  aside  a  satisfaction  piece.  People  ex  rel. 
Jaffe  V.  Fitzpatrick,  35  Misc.  Rep.  436,  71  N.  Y.  Supp.  191.  In  that 
case  the  motion  was  made  by  the  attorney  of  the  judgment  creditor, 
who  had  compromised  the  judgment,  for  the  purpose  of  enforcing  the 
original  judgment  to  the  extent  of  his  lien.  The  present  is  a  very  dif- 
ferent case.  If  it  be  necessary  to  attack  the  satisfaction  piece,  it  will 
be  for  the  purpose  of  vacating  the  judgment,  not  for  its  enforcement. 
But  we  do  not  consider  that  defendant's  motion  involved  an  attack 
upon  the  satisfaction  piece,  which  may  be  disregarded,  because  the 
plaintiff  had  no  right  to  file  it. 

Section  277  of  the  Municipal  Court  act  (Laws  1902,  p.  1570,  c.  580) 
provides  that  judgments  docketed  in  these  courts  may  be  satisfied  in 
the  same  manner  as  judgments  docketed  in  courts  of  record ;  and  sec- 
tion 1264  of  the  Code  of  Civil  Procedure  provides  that,  when  an  ex- 
ecution is  returned  wholly  or  partly  satisfied,  the  derk  must  make  an 
entry  of  the  satisfaction  or  partial  satisfaction  in  the  docket  of  the 
judgment  upon  which  it  was  issued.  Section  1261,  which  provides  for 
the  execution  of  a  satisfaction  piece  by  a  person  entitled  to  enforce  a 
judgment,  applies  only  to  a  case  v^herein  the  judgment  is  paid  by  the 
person  liable  to  pay  it  and  he  requests  that  it  be  executed.  The  judg- 
ment in  the  present  case  was  collected  from  the  clerk,  whose  duty  it 
was  to  enter  the  fact  of  such  payment  upon  the  docket.  Section  264, 
subd.  9,  Municipal  Court  Act  (Laws  1902,  p.  1572,  c.  580).  No  satis- 
faction piece  was  required,  nor  was  one  requested  by  the  judgment 
debtor.  Its  execution  and  filing  was  unnecessary,  unauthorized,  and 
ofEcious,  and  the  defendant  cannot  be  put  to  a  disadvantage  by  reason 
of  it.  The  case  stands,  therefore,  precisely  as  if  no  satisfaction  piece 
had  been  filed,  but  the  judgment  had  been  collected  upon  execution, 
or  paid  by  the  clerk  out  of  the  money  deposited  as  security.  Under 
these  circumstances  the  Municipal  Court  had  power  to  open  the  de- 
fault and  vacate  the  judgment.  We  therefore  think  that  the  Appel- 
late Term  fell  into  error  in  holding  that  the  order  opening  the  default 
was  unauthorized. 

We  have  examined  the  record  of  the  trial  and  find  no  error  therein. 
It  follows  that  the  determination  of  the  Appellate  Term  must  be  re- 
versed, and  the  judgment  of  the  Municipal  Court  affirmed,  with  costs 
to  the  appellant  in  this  court  and  the  court  below.    All  concur. 


Digitized  by 


Google 


Sup.  Ct.)  O'CONNOR  V.  O'CONNOR.  '       •    '  965 

<G2  Misc.  Hep.  53.) 

O'CONNOR  T.  O'CONNOR. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1009.) 

ATTOBNEY  and  dJSRT  (S  74%*)— DiSCLOBUBE  OT  CLIE29T'8  ADDBESS. 

An  order  will  be  granted  requiring  defendant's  attorney  to  diedOBe  the 
address  of  his  client,  to  enable  plaintiff  in  divorce  to  serve  upon  him  an 
order  requiring  payment  of  counsel  fees  for  the  pending  litigation. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  fi  94; 
Dec.  Dig.  S  74%  ;♦  Discovery,  Cent  Dig.  §  55.] 

Action  by  Clara  M.  O'Connor  against  William  T.  O'Connor.  Ap- 
plication for  an  order  to  furnish  to  plaintiff's  attorney  the  address 
of  defendant.    Motion  granted. 

J.  H.  K.  Blauvelt,  for  plaintiff. 
Goeller,  Shaffer  &  Eisler,  for  defendant 

ERLANGER,  J.  Plaintiff,  through  her  attorney,  demanded  of  the 
attorneys  for  the  defendant  the  address  of  the  latter ;  and,  the  informa- 
tion having  been  refused,  application  is  now  made  for  an  order  to  have 
such  address  disclosed.  It  seems  that  the  address  is  required  to  enable 
plaintiff  to  serve  an  order  of  this  court  requiring  Uie  payment  of 
counsel  fees.  The  order  as  entered  provides  for  the  payment  of  such 
fees  within  ten  days  after  the  service  thereof  upon  him  (defendant). 

The  disclosing  of  the  address  is  refused  upon  the  sole  ground  thai 
the  information  is  privileged.  I  do  not  think  so.  Motions  of  this 
character  are  not  rare,  and  the  courts  have  frequently  compelled  the 
giving  of  such  information.  In  Baur  v.  Betz,  1  How.  Prac.  (N.  S.) 
344,  the  address  was  ordered  to  enable  the  service  of  an  injunction 
order  upon  the  defendant ;  the  court  holding  that  the  disclosure  was  in 
aid  of  the  administration  of  justice.  In  Ninety-Nine  Plaintiffs  v. 
Vanderbilt,  1  Abb.  Prac.  193,  the  address  was  ordered  of  the  various 
plaintiffs,  and  whether  they  were  alive,  so  that  security  for  costs  might 
be  obtained  in  case  of  nonresidence.  In  Corbett  v.  Gibson,  18  Hun, 
49,  it  was  ordered  to  ascertain  by  examination  if  the  action  for  libel 
was  prosecuted  with  the  knowledge  or  desire  of  plaintiff.  In  Post  v. 
Schneider,  59  Hun,  619,  13  N.  Y.  Supp.  396,  it  was  ordered  both  for 
the  purpose  of  examining  the  defendant  and  of  ascertaining  whether 
security  for  costs  could  be  required.  To  the  same  effect,  see  Havana 
City  R.  Co.  V.  Ceballos,  25  Misc.  Rep.  660,  56  N.  Y.  Supp.  360; 
Drake  v.  New  York  Iron  Mine,  .75  Hun,  539,  27  N.  Y.  Supp.  489 ; 
Walton  V.  Fairchild,  24  N.  Y.  St.  Rep.  314,  4  N.  Y.  Supp.  652 ;  Post 
V.  Schneider,  59  Hun,  619,  13  N.  Y.  Supp.  396. 

Other  authorities  might  be  cited,  but  those  referred  to  will  suffice. 
It  clearly  appears  that  all  efforts  to  find  or  locate  the  defendant  in 
the  places  where  he  was  supposed  to  be  have  proved  futile.  It  is  a 
fair  presumption  that  attorneys  know  the  address  of  their  clients ;  and, 
in  the  orderly  administration  of  justice,  they  should  be  required  to  dis- 
close the  same,  when  it  appears  that  the  sole  object  in  seeking  the 
information  is  in  connection  with  the  pending  litigation.  In  so  far  as 
it  is  sought  on  this  application  to  modify  the  order,  a  motion  can  be 

•For  other  casei  seo  uune  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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made,  if  necessary,  to  resettle  it  before  the  justice  who  originally  en- 
tered it. 

Motion  to  disclose  the  address  granted. 

Motion  granted. 


KENBFIOK  ▼.  CO-OFERATIVB  BUIIiDING  BANC 
(Supreme  Court,  Special  T^rm,  New  Tork  Ck>unt7.    March  24,  1909.) 

1.  BuiLDiiro  AND  Loan  Associations  (§  41*)  —  Withdrawal  of  Membkb— Ac- 

counting. 

A  member  of  a  building  association,  who  gives  notice  of  withdrawal,  but 
who  fails  to  show  that  he  has  paid  to  the  association  any  part  of  the 
agreed  monthly  sums,  is  not  entitled  to  an  accounting  on  the  theory  of  the 
existence  of  a  partnership  between  him  and  the  association,  created  by 
compliance  with  his  agreement  to  make  monthly  payments. 

[Ed.  Note. — For  other  cases,  see  Building  and  Loan  Associations,  Dec 
Dig.  f  41.»] 

2.  Building  and  Loan  Associations  (f  41*)  —  Withdbawal  of  Member— Ac- 

counting. 

A  member  of  a  building  association,  who  gives  notice  of  withdrawal,  Is 
not  entitled  to  an  accounting  merely  because  he  is  unable  to  state  the 
amount  claimed  to  have  been  deducted  by  the  association  for  actual  ex- 
penses, since  the  remedy  at  law  is  adequate. 

[Ed.  Note. — ^For  other  cases,  see  Building  and  Loan  Associations,  Dec. 
Dig.  §  41.*] 

8.  Building  and  Loan  Associations  (f  41*)  —  Withdrawal  of  Membbb— Ac- 
counting. 

A  member  of  a  building  association,  who  gives  notice  of  withdrawal, 
but  who  fails  to  show  that  the  association  has  been  Intrusted  with  any  of 
his  money,  is  not  entitled  to  an  accounting  on  the  theory  of  the  existence 
of  a  fiduciary  relation  between  him  and  the  association. 

[Ed.  Note. — For  other  cases,  see  Building  and  Loan  Associations,  Dec. 
Dig.  §  41.*] 

Action  by  Mary  E.  Kenefick  against  the  Co-operative  Building  Bank. 
Demurrer  to  the  complaint,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  sustained. 

Harold  A.  Callan,  for  plaintiff. 

Lexow,  Mackellar  &  Wells  (Clarence  Lexow  and  Martin  A. 
Schenck,  of  counsel),  for  defendant. 

GIEGERICH,  J.  The  action  is  for  an  accounting,  and  is  brought 
by  an  alleged  shareholder  of  the  defendant,  which  company,  it  is 
averred,  was  organized  under  chapter  122,  p.  234,  of  the  Laws  of  1851, 
entitled  "An  act  for  the  incorporation  of  building,  mutual  loan  and  ac- 
cumulating funds  associations,''  the  provisions  of  which  act  have  since 
been  incorporated  in  article  6  of  the  banking  law  (Laws  1892,  p.  1913, 
c.  689,  as  amended  by  Laws  1894,  p.  1760,  c.  706).  The  complaint 
alleges  that  on  or  about  the  15th  day  of  September,  1899,  the  plaintiff 
became  a  shareholder  of  the  defendant,  and,  further,  "that  the  plaintiff, 
as  such  shareholder,  subscribed  for  10  shares  of  the  monthly  install- 
ment stock  of  the  defendant  at  $100  per  share,  known  as  'installment 

*For  other  c&Bes  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  ladexea 
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shares/  for  which  shares  the  plaintiff  agreed  to  pay  on  account  of  each 
share  so  subscribed  for  the  sum  of  75  cents  monthly  until  the  said 
shares  of  stock  were  fully  paid,  unless  the  plaintiff  withdrew  as  a  share- 
holder of  the  said  defendant."  The  complaint  further  alleges :  That 
the  articles  of  association  provide  for  the  withdrawal  of  members  and 
"that  not  more  than  one-third  of  the  cash  receipts  of  the  bank  shall  be 
paid  out  upon  withdrawals  in  any  one  week,  except  by  vote  of  the 
board  of  directors.  Should  the  applications  for  withdrawal  exceed 
that  amount  they  shall  be  numbered  and  paid  in  order  as  received." 
That  the  plaintiff  gave  notice  of  withdrawal  on  or  about  April  23, 
1907,  which  notice  was  duly  numbered  in  accordance  with  said  provi- 
sion. That  one-third  of  the  weekly  cash  receipts  of  the  defendant 
since  the  filing  of  notice  of  withdrawal  have  been  more  than  sufficient 
to  pay  the  withdrawal  value  of  the  shares  of  the  plaintiff  and  all  others 
who  had  given  notice  of  their  intention  to  withdraw  prior  to  the  no- 
tice given  by  plaintiff.  That  the  defendant  "claims  to  and  has  deducted, 
from  the  one-third  of  the  weekly  cash  receipts,  expenses  and  charges 
not  properly  chargeable  against  the  said  one-third  of  the  cash  receipts, 
and  claims  that  only  one-third  of  the  net  cash  receipts  after  the  deduc- 
tion is  applicable  to  withdrawing  members."  That  the  plaintiff  is  un- 
able to  state  the  exact  amount  claimed  to  have  been  deducted  as  afore- 
said, and  that  it  is  necessary  that  an  accounting  be  had  between  the 
plaintiff  and  the  defendant.  The  prayer  for  relief  is  that  an  account- 
ing be  had  as  to  the  weekly  cash  receipts  of  the  defendant  since  the 
filing  of  the  notice  of  withdrawal,  and  the  number  of  unpaid-  with- 
drawals filed  prior  to  the  plaintiff's  notice,  and  that  the  defendant  be 
ordered  to  pay  to  the  plaintiff  the  value  of  his  stock  at  the  time  of  such 
notice  of  withdrawal,  and  such  other  sums  as  shall  be  found  to  be  due 
to  the  plaintiff  upon  such  accounting. 

The  defendant  has  demurred  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Although 
the  complaint  alleges  that  the  plaintiff  hecame  a  stockholder  on  or 
about  the  15th  day  of  September,  1899,  it  fails  to  state  that  she  is  such 
at  the  present  time.  Neither  can  it  by  reasonable  and  fair  intendment 
be  implied  from  the  allegations  of  the  complaint  that  she  ever  paid  any 
part  of  the  sums  she  so  agreed  to  pay  monthly,  as  above  stated.  Until 
such  payment  is  shown,  the  relation  between  the  plaintiff  and  the  de- 
fendant could  not  partake  of  the  character  of  a  partnership  (West 
Point  Foundry  Ass'n  v.  Brown,  3  Edw.  Ch.  284 ;  Schantz  v.  Oakman, 
163  N.  Y.  148,  156,  57  N.  E.  288),  which,  according  to  sonie  authori- 
ties, is  created  when  the  terms  and  conditions  of  an  association  like  the 
one  in  suit  are  complied  with  by  a  member  ("Pawlick  v.  Homestead  Loan 
Ass'n,  15  Misc.  Rep.  427,  431,  37  N.  Y.  Supp.  164;  In  re  Assigned  Es- 
tate of  Nat.  Sav.  Loan  &  Bldg.  Ass'n,  9  Wkly.  Notes  Cas.  [Pa.]  79, 
80;  Christian's  Appeal,  102  Pa.  187).  While  such  a  relation  might 
sustain  an  action  for  an  accounting  (Marston  v.  Gould,  69  N.  Y.  220, 
225;  Schantz  v.  Oakman,  supra),  this  complaint  wholly  fails  to  show 
the  existence  of  such  relation.  The  Court  of  Appeals,  in  Marvin  v. 
Brooks,  94  N.  Y.  71,  80,  in  speaking  of  an  equitable  jurisdiction  to 
grant  an  accounting,  said : 
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"The  best-considered  review  of  the  authorities  puts  the  equitable  Jurisdiction 
upon  three  grounds,  viz.:  The  complicated  character  of  the  accounts,  the  need 
of  a  discovery,  and  the  existence  of  a  fiduciary  or  trust  relation.  The  neces- 
sity for  a  resort  to  equity  for  the  first  two  reasons  is  now  very  slight,  if  it 
can  be  said  to  exist  at  all,  since  a  court  of  law  can  send  to  a  referee  a  long 
account,  too  complicated  for  the  handling  of  a  Jury,  and  furnishes,  by  an  ex- 
amination x>f  the  adverse  party  before  trial  and  the  production  and  deposit  of 
books  and  papers,  almost  as  complete  a  means  of  discovery  as  could  be  fur- 
nished by  a  court  of  equity." 

The  above  remarks  respecting  the  need  of  a  discovery  apply  with 
equal  force  to  the  present  case,  where,  as  seen,  an  accounting  is  sought 
upon  the  ground  that  the  plaintiff  is  unable  to  state  the  exact  amount 
claimed  to  have  been  deducted  from  the  one-third  of  the  weekly  .re- 
ceipts of  the  defendant  since  the  filing  of  the  notice  of  withdrawal. 
Even  if  it  had  been  alleged  that  the  defendant  had  money  or  property 
of  the  plaintiff  for  which  it  should  account  to  her,  the  defendant  would, 
under  the  circumstances,  have  been  entitled  to  deduct  from  the  moneys 
received  the  actual  expenses  of  the  defendant  (Wolfe  v.  Conkey  Ave., 
etc.,  Ass'n,  76  Hun,  201,  203,  27  N.  Y.  Supp.  44),  and  the  information 
respecting  such  expenses  could  easily  have  been  obtained,  as  above 
noted.  The  complaint,  however,  fails  to  show  any  pa)mient  of  money 
by  the  plaintiff  to  the  defendant,  and,  since  it  does  not  appear  that  the 
latter  has  been  intrusted  with  money  of  the  former,  the  plaintiff  is  not 
entitled  to  an  accounting  upon  the  third  of  the  above-specified  grounds 
(Schantz  v.  Oakman,  supra),  or,  in  fact,  to  any  relief  of  any  kind,  ei- 
ther in  law  or  in  equity. 

My  conclusion  is  that  the  demurrer  should  be  sustained,  vrith  costs, 
with  leave  to  the  plaintiff  to  amend  within  20  days  on  payment  of  such 
costs. 


SHUBERT  THEATRICAL  CO.  T.  OOYNB. 

(Supreme  Court,  Special  Term,  New  YorlL  County.    September  11,  1908.) 

IzrjvNcmoN  (§  1S7*)— Pbeliminabt  lNJUNcnoM'--GBouNDS  FOB  Denial. 

In  an  action  by  a  theatrical  company  to  enforce  a  contract  with  an 
actor,  by  which  the  company  agreed  to  pay  the  actor  for  the  time  actual- 
ly spent  in  the  service  of  the  company,  but  wlildi  forbade  his  performing 
services  In  his  profession  for  any  other  person,  an  injunction  pendente 
lite  restraining  defendant  from  violating  the  agreement  will  not  be  grant- 
ed, as  the  contract  sought  to  be  enforced  is  unfair  and  lacks  mutuaUty. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  f  307 ;  Dec  Dig. 
§  137.*] 

Action  by  the  Shubert  Theatrical  Company  against  one  Coyne. 
Plaintiff  moved  for  an  injunction  pendente  lite.    Motion  denied. 

William  Klein,  for  plaintiff. 

Dittenhoefer,  Gerber  &  James,  for  defendant. 

BISCHOFF,  J.  The  contract  in  suit  obligated  the  defendant  to 
hold  himself  at  the  plaintiff's  disposal  during  the  theatrical  season  of 
each  year,  to  be  fixed  by  the  latter,  and  provided  for  his  remuneration 
as  follows:  

•For  othtr  cmw  sm  Mint  toplo  ft  S  nvmbbb  in  Deo.  ft  Am.  Digs.  1907  to  dato,  ft  Rop'r  IndexM 
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"Second.  The  party  of  the  first  part  agrees  to  pay  to  the  party  of  the  second 
part  for  such  services  when  satisfactorily  rendered  to  the  party  of  the  first 
part,  and  upon  compliance  by  the  party  of  the  second  part  with  the  conditions 
of  this  agreement,  for  each  and  every  week  that  he  shall  actually  publicly  ap- 
pear and  perform,  the  sum  of  $300  per  week." 

The  use  of  the  word  "actually"  in  this  clause  necessarily  so  limited 
the  defendant's  right  to  his  compensation  that  the  contract  was  of  no 
value  to  him  in  the  event  of  the  plaintiff's  failure  to  call  for  his  serv- 
ices ;  and,  while  he  was  forbidden  by  the  agreement  from  performing 
services  in  his  profession  as  an  actor  for  any  other  person,  he,  in  his 
turn,  could  not  require  the  plaintiff  to  employ  or  pay  him.  For  the 
purposes  of  an  action  such  as  this,  in  which  an  injunction  is  sought, 
to  the  end  that  the  defendant  may  specifically  perform,  the  plaintiff 
must  show  that  the  contract  sought  to  be  enforced  is  fair  and  reason- 
able, and  the  court  will  not  direct  specific  performance  of  an  agreement 
which  is  wholly  one-sided,  and,  from  its  very  character,  lacking  mu- 
tuality. Lawrence  v.  Dixey,  119  App.  Div.  296,  104  N.  Y.  Supp.  616. 
The  relief  sought  by  injunction  pendente  lite  would  afford  the  plaintiff 
the  full  remedy  of  specific  performance  which  could  be  obtainable  by 
final  judgment,  and  the  case  presented  is  not  of  sufiicient  probable 
merit  to  justify  the  granting  of  the  application. 

Motion  denied,  with  $10  costs. 


(61  Misc.  Rep.  546.) 

In  re  CTJNNION'S  WILL. 

(Surrogate's  Court,  Kings  Ck>unty.    December,  1908.) 

1.  Witnesses  (|  204*)—Ck)MPETENCT— Confidential  Relations. 

Testimony  of  testator's  attorney,  who  drew  the  will,  but  did  not  wit- 
ness it,  as  to  his  remembrance  of  its  contents,  is  inadmissible,  where 
there  is  no  proof  that  the  nature  of  the  will  was  referred  to  in  the  pres- 
ence of  others,  under  Code  Civ.  Proc.  f  835,  as  a  communication  to  a 
client  in  the  course  of  the  attorney's  employment 

[Ed.  Note. — For  oilier  cases,  see  Witnesses,  Cent  Dig.  f  762 ;  Dec.  Dig. 
f  204.»] 

2.  Witnesses  (f  219*)— Competenot— Waivee. 

That  a  will  was  published  to  subscribing  witnesses  in  the  presence  of 
the  attorney  who  drew  it  is  not  a  waiver  of  Code  dv.  Proc  §  835»  so  as 
to  render  the  attorney  a  competent  witness  as  to  its  contents. 

[Bd.  Note. — For  other  cases,  see  Witnesses,  Clent  Dig.  f  f  781,  782 ;  Dec. 
Dig.  f  219.»] 

In  the  matter  of  the  probate  of  the  will  of  John  Cunnion.  Objec- 
tion to  certain  evidence  sustained,  and  cause  continued. 

M.  P.  McGoldrick,  for  proponent. 
Edward  S.  Kec^h,  for  contestants. 

KETCHAM,  S.  There  is  evidence  tending  to  show  the  due  execu- 
tion of  the  will  propounded.  The  contestants  claim  that  it  was  re- 
voked by  a  later  will,  which  was  in  the  custody  of  the  testator  during 
his  lifetime,  and  has  not  been  found  since  his  death. 

Upon  the  examination  of  the  attorney  who  drew  the  second  will, 

•For  othtr  cmm  m«  tam*  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digi.  IMn  to  dat«,  ft  R^'r  Xndtzes 
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and  was  present  at  its  execution,  it  appears  that  he  gave  that  will 
to  the  testator  on  the  day  of  its  execution,  that  the  testator  then  took 
the  will  "with  him,"  and  that  the  witness  remembers  its  contents.  To 
the  question,  "I  ask  you  to  state  the  contents,  all  that  you  remember?" 
objection  is  made  that  the  proposed  testimony  is  inadmissible  under 
section  836  of  the  Code  of  Civil  Procedure.  It  cannot  be  doubted  that 
the  only  manner  in  which  the  witness  derived  knowledge  of  the  con- 
tents of  the  will  was  by  a  "communication  made  by  his  client"  to  him 
in  the  course  of  his  professional  employment.  There  is  no  proof  that 
the  nature  of  the  will  was  referred  to  in  the  presence  of  the  others 
at  the  time  of  its  execution.  The  proposed  testimony  is,  therefore, 
within  the  privilege  of  section  835,  unless  there  is  a  waiver  of  such 
privilege. 

However  decisions  have  varied  as  to  the  competency  of  the  testator's 
attorney  to  give  evidence  of  the  transactions  and  conditions  surround- 
ing the  execution  of  a  will,  when  he  has  been  present  during  its  publica- 
tion and  attestation,  their  diversity  has  merely  kept  pace  with  the  di- 
versity of  the  statute.  Section  836  of  the  Code,  as  it  has  stood  aince 
1891  (Laws  1891,  p.  736,  c.  381),  provides: 

"The  last  three  sections  apply  to  any  examination  of  a  person  as  a  witness 
unless  the  provisions  thereof  are  expressly  waived  upon  the  trial  or  examina- 
tion by  the  person  confessing,  the  patient  or  the  client  ♦  •  ♦  But  nothing 
herein  contained  shall  be  construed  to  disqualify  an  attorney  in  the  probate 
of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to  be  ex- 
ecuted or  offered  for  probate  from  becoming  a  witness  as  to  its  preparation  and 
execution  in  case  sudi  attorney  Is  one  of  the  subscribing  witnesses  thereto." 

There  are  thus  but  two  ways  by  which  the  force  of  section  835  can 
be  lessened,  either  by  an  express  waiver,  which,  to  have  any  effect, 
must  be  made  upon  the  trial  or  examination  and  must  be  made  by 
the  client,  or  by  the  attorney's  act  in  becoming  a  subscribing  witness 
to  the  will.  The  cases  holding  that  there  was  a  waiver  by  the  client 
when  he  published  his  will  to  the  subscribing  witnesses  in  the  presence 
of  his  attorney  arose  under  section  836  before  it  required  that  the 
waiver  should  be  made  "upon  the  trial  or  examination."  Matter  of 
Coleman,  111  N.  Y.  220,  19  N.  E.  71.  In  that  case  it  was  said  of 
section  836: 

''By  that  section  the  pledge  of  secrepy  Imposed  by  the  statute  is  to  be  ob- 
served, unless  its  provisions  'are  expressly  waived'  by  the  client  There  is 
nothing  in  this  section  requiring  the  waiver  to  be  made  in  writing,  or  in  any 
particular  form  or  manner,  or  at  any  particular  time  or  place;  but  it  is  re- 
quired to  be  an  express  waiver,  and  made  in  such  maimer  as  to  show  that 
the  testator  intended  to  exempt  the  witnesses,  in  the  particular  instance,  from 
the  prohibition  Imposed  by  the  statute." 

Under  the  amendment,  made  since  the  decision  last  cited,  there  is 
a  particular  time  and  place,  to  wit,  "the  trial  or  examination,"  pre- 
scribed by  the  statute  at  which  the  waiver  must  be  made  in  order  to 
escape  the  prohibition  of  section  835 ;  and  in  the  case  at  bar  the  at- 
torney's lips  remain  under  the  seal  of  the  statute  as  to  all  that  took 
place  at  the  testamentary  transaction,  since  he  is  not  a  subscribing 
witness,  and  there  is  and  can  be  no  express  waiver  upon  the  trial  such 
as  is  contemplated  by  section  836.  If  the  present  statute  forbids  his 
testimony  as  to  the  testamentary  act  and  its  surroundings,  it  must  nec- 
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essarily  forbid  his  disclosure  of  the  contents  of  the  will,  whether  the 
same  was  published  at  the  time  of  the  execution  of  the  will,  or  his 
knowledge  thereof  had  been  derived  from  the  consultation  which  pre- 
ceded the  testamentary  transaction. 

But,  even  if  the  lawyer's  evidence  as  to  the  facts  and  circumstances 
which  surrounded  and  characterized  the  testamentary  act  were  ad- 
missible, it  would  not  follow  that  he  could  testify  as  to  the  contents 
of  the  will.  His  testimony  would  be  permitted  only  on  the  theory  of 
waiver,  and  that  waiver  would  necessarily  be  based  upon  the  proposi- 
tion that,  if  the  testator  discloses  his  affairs  to  persons  who  are  not 
only  strangers  to  his  confidence,  but  are  requested  by  him  to  make 
proof  of  the  disclosure,  the  communication  is  made  upon  the  same 
terms  to  all  who  hear  it,  and  there  is  an  implied  direction  that  the  at- 
torney shall,  equally  with  the  others,  give  evidence  of  the  transaction. 
But  such  waiver  would  necessarily  coincide  with  the  nature  and  lim- 
its of  the  communication.  In  making  his  will,  this  testator  published 
its  existence,  but  did  not  publish  its  contents.  Hence,  if  the  lawyer 
were  competent  to  disclose  the  facts  laid  open  during  the  testamentary 
ceremony,  he  would  remain  incompetent  as  to  the  provisions  of  the 
will,  since  his  knowledge  thereof  came  to  him  under  the  sanctity  of 
consultation,  and  its  contents  were  not  made  the  subject  of  any  dis- 
covery or  waiver  outside  the  counsel  chamber. 

The  objection  is  sustained,  and  the  trial  of  the  cause  may  be  resumed 
upon  two  days'  notice. 

Decreed  accordingly. 


(61  Misc.  Rep.  557.) 

In  re  NEARY'S  WILL. 

(Surrogate's  CJourt,  Saratoga  Oounty.    I>ecember,  190&) 

WrLLB  (I  302*)— Execution— BviDENCB—SuFrioiENOY. 

An  instrument  offered  as  a  will  had  no  attestation  clause.  None  of  the 
witnesses  were  shown  to  have  had  any  knowledge  as  to  what  was  neces- 
sary to  due  execution  of  a  will,  and  the  evidence  as  to  the  signatures  of 
the  testator  and  of  the  subscribing  witnesses  and  that  the  will  was  in  the 
liandwriting  of  the  deceased  was  prima  facie  only.  Held,  that  probate 
would  be  denied. 

[EH.  Note.— For  other  cases,  see  Wills,  Dec  Dig.  §  302.*] 

In  the  matter  of  the  probate  of  the  will  of  Thomas  Neary,  deceased. 
Probate  denied. 

Irving  W.  Wiswall,  for  petitioner. 
MacLean  &  Neary,  for  contestant 

OSTRANDER,  S.  This  is  a  proceeding  for  the  probate  of  an 
instrument  bearing  date  March  14,  1907,  alleged  to  be  the  last  will 
and  testament  of  Thomas  Neary,  deceased.  The  instrument  consists 
of  half  a  sheet  of  note  paper,  which  purports  to  be  signed  by  Thomas 
Neary  and  witnessed  by  E.  G.  Munson  and  Charles  White.  The  tes- 
tator, Neary,  and  both  the  witnesses  are  dead.  The  instrument  con- 
tains no  attestation  clause.     It  was  stipulated  upon  the  hearing  that 

*For  other  CAAeft-see  same  topic  ft  §  number  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  alleged  testator  died  July  7,  1907,  being  at  the  time  of  his  death 
a  resident  of  the  town  of  Waterford,  Saratoga  county,  and  that  he 
left  him  surviving,  as  next  of  kin  and  heirs  at  law,  the  petitioner,. 
Catharine  Sarsfield,  Margaret  Wallace,  and  John  Neary. 

Proponents  give  testimony  tending  to  show  that  the  will  was  in  the 
handwriting  of  Thomas  Neary,  and  that  the  signature  thereto  was  his 
genuine  signature,  and  that  the  signatures  of  the  witnesses  were  in 
their  genuine  handwriting ;  and,  for  the  purposes  of  this  motion,  those 
facts  are  assumed  to  be  true.  No  further  proof  was  given  as  to  the 
circumstances  concerning  the  execution  of  the  instrument.  There  was 
no  proof  as  to  the  mental  soundness  of  Thomas  Neary,  or  his  free- 
dom from  restraint,  at  the  time  of  the  execution  of  the  instrument  in 
question,  nor  of  any  publication  of  the  instrument,  except  such,  if 
any,  as  may  be  drawn  by  inference  and  presumption  from  the  fore- 
going testimony  and  from  the  paper  itself,  which  was  in  the  follow- 
ing form: 

"March  14,  1907. 
"In  case  of  death  I  hereby  give  all  my  belongings  iDcludlng  money  I  have 
deposited  in  Bank  as  well  as  all  other  moneys  belonging  to  me  to  my  sister 
Catharine  Sarsfield.  The  money  and  whatever  personal  effects  I  have  at  my 
death  shall  be  used  by  Catharine  Sarsfield  during  her  life  as  she  may  direct 
and  at  her  death  she  is  at  liberty  to  distribute  whatever  remains  as  she  pleases* 
"Witnesses:  Thos.  Neary. 

"B.  G.  Munson. 

"Charles  White." 

At  the  close  of  proponent's  case,  contestants  moved  for  dismissal  of 
the  proceedings  and  a  decree  denying  probate. 

There  was  no  proof  as  to  the  custody  of  the  alleged  will,  except  that . 
Mrs.  Sarsfield,  the  petitioner  herein,  with  whom  deceased  resided  for 
some  years,  showed  it  to  the  witness  Wallace  some  time  prior  to  the 
beginning  of  this  proceeding.    The  Code  of  Civil  Procedure  provides 
(section  2623): 

"If  it  appears  to  the  surrogate  that  the  will  was  duly  executed;  and  that 
the  testator,  at  the  time  of  executing  it,  was  in  all  respects  competent  to  make 
a  will,  and  not  under  restraint;  It  must  be  admitted  to  probate,  as  a  wiU 
valid  to  pass  real  property,  or  personal  property,  or  both  as  the  surrogate  de- 
termines," etc 

It  has  been  held  under  this  section  that  the  proponent  has  the  af- 
firmative of  the  issue,  and  that  these  facts  must  be  affirmatively  proved 
before  the  will  may  be  admitted  to  probate,  and  that,  while  there  is  a 
presumption  that  every  man  is  sane,  this  presumption  is  not  enough^ 
in  view  of  the  Code  section  referred  to,  to  be  the  basis  of  a  finding 
that  the  testator,  at  the  time  the  alleged  will  was  made,  was  com- 
petent to  make  it  and  not  under  any  restraint.  Matter  of  Schreiber, 
112  App.  Div.  497,  98  N.  Y.  Supp.  483,  appeal  dismissed  186  N.  Y. 
610,  78  N.  E.  1111 ;  Matter  of  Goodwin,  95  App.  Div.  184,  88  N. 
Y.  Supp.  734;  Heaton  Sur.  Pr.  §  310,  and  cases  cited;  Kingsley  v. 
Blanchard,  66  Barb.  317-322. 

If  an  inference  of  mental  capacity  may  be  drawn,  as  suggested  in 
Kingsley  v.  Blanchard,  from  the  apparently  intelligent  provisions  of 
the  instrument  written  by  Neary,  yet  the  paper  does  not  furnish  any 
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-evidence  of  freedom  from  restraint.  Section  2620  of  the  Code  pro- 
^des  that  if — 

*'a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies  against  tlie 
execution  of  the  will ;  the  will  may  nevertheless  be  established,  upon  proof  of 
the  handwriting  of  the  testator,  and  of  the  subscribing  witnesses,  and  also  of 
•such  other  circumstances,  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action.*' 

It  will  be  noted  that  in  the  case  at  bar  the  proof  stops  with  prima 
facie  evidence  of  the  genuineness  of  the  signatures  of  the  deceased 
■and  the  subscribing  witnesses,  and  that  the  wiU  was  in  the  handwrit- 
ing of  the  deceased,  and  no  evidence  is  given  of  such  other  circum- 
stances as  would  be  sufficient  to  prove  the  will  upon  the  trial  of  an 
action.  I  think  the  most  that  can  be  drawn  from  all  the  circumstances 
■of  the  case  is  that  the  testator  knew  the  character  of  the  instrument 
which  he  signed  and  was  of  proper  age  and  capacity ;  but  it  does  not 
appear  that  he  had  any  knowlcjdge  of  the  requirements  necessary  for 
the  due  execution  of  a  will,  or  that  such  requirements  were  complied 
with.  He  was  a  miller,  and  is  not  shown  to  have  had  any  knowledge 
oi  the  statute ;  nor  is  it  shown  that  either  of  the  subscribing  witnesses 
had  any  such  knowledge.  They  were  persons  engaged  in  trade  and 
■manufacture,  and  not  persons  learned  in  the  law. 

I  think  the  proof  fails  to  show  freedom  from  restraint  of  the  tes- 
tator, and  fails  to  establish  the  facts  showing  due  execution  and  pub- 
lication of  the  instrument  to  entitle  it  to  be  admitted  to  probate  as  a 
will  to  pass  real  or  personal  property,  and  that  probate  thereof  should 
"be  denied.    Let  a  decree  be  entered  accordingly. 

Decreed  accordingly. 


<61  Misc.  Bep.  568.) 

In  re  SEXTON. 

(Surrogate's  Ck>urt,  Wayne  Ck>unt7.    December,  1908.) 

ISZXCUTOBS  AND  ADMINISTBATOBS  (§  104*) — ^ACCOUNTING — ^LlABILITT  OF  EXECU- 
TOB  FOB  INTBBEST. 

Where  the  funds  of  an  estate  were  deposited  by  the  executor  and  tes- 
tamentary trustee  in  a  national  bank  of  which  he  was  chief  owner,  and 
the  funds  brought  no  revenue  to  the  bank  nor  to  the  executor,  and  they 
were  always  on  hand  for  payment  to  those  entitled  thereto  under  the  will, 
the  executor  and  trustee  will  not  be  diarged  with  interest  on  the  funds. 

[Bd.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §S  42.^-432 ;  Dec.  Dig.  f  104.*] 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Pliny  T. 
Sexton,  executor.    Objections  disallowed. 

Riny  T.  Sexton,  in  pro.  per. 

Stephen  Douglas  Anderson,  in  pro.  pen 

E.  A.  Nash,  for  contestant. 

KNAPP,  S.  On  the  10th  day  of  April,  1906,  letters  testamentary 
xmder  the  will  of  Guly  A.  Anderson  were  issued  to  Pliny  T.  Sexton. 
It  is  not  disputed  that  the  contestant  in  this  proceeding  filed  objec- 
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tions  to  the  probate  of  the  will  of  Guly  A.  Anderson,  his  mother,  and 
after  a  contest  the  will  was  admitted  to  probate  by  the  surrogate  of 
Wayne  county,  and  letters  testamentary  were  issued  to  the  executor 
named  in  said  will.  The  principal  part  of  the  estate  that  came  into 
the  hands  of  the  executor  was  a  bond,  dated  January  1,  1876,  for  $10,- 
000.  It  is  not  disputed  that,  on  April  11,  1907,  this  executor  paid  such 
bond,  together  with  the  sum  of  $838.33,  the  accrued  interest.  He  de- 
posited such  funds  to  his  credit  as  executor  in  the  First  National  Bank 
of  Palmyra,  N.  Y. 

Thereafter,  and  on  the  8th  day  of  October,  1908,  a  petition  was  filed 
by  this  contestant,  asking  that  such  executor  and  trustee  might  be  cited 
and  required  to  settle  his  account  as  such  executor  and  trustee  of  said 
estate.  Upon  the  Return  of  the  citation  issued  upon  said  petition,  and 
on  the  26th  day  of  October,  1908,  the  executor  and  trustee  did  file  in 
the  surrogate's  office  of  Wayne  county  his  account  as  such  executor 
and  trustee,  in  which  he  charges  himself  with  the  sum  of  $13,648.82, 
and  credits  himself  with  the  sum  of  $13,224.91.  He  also  proved  upon 
his  accounting  a  claim  of  his  against  the  decedent,  amounting  to  the 
sum  of  $144.54,  leaving  in  his  hands  unadministered  the  sum  of  $279.- 
37.  Stephen  Douglas  Anderson,  one  of  the  heirs  at  law  and  legatees 
under  the  will  of  Guly  A.  Anderson,  his  mother,  filed  objections  to 
such  account.  A  hearing  was  had  upon  the  issues  raised  by  the  ac- 
count, and  the  objections  filed  thereto,  before  the  surrogate  of  Wayne 
county.  Upon  that  hearing  only  one  of  the  objections  filed  was  seri- 
ously contended  for,  and  that  was  whether  or  not  this  executor  and 
trustee  was  liable  for  the  payment  of  interest  upon  the  share  or  legacy 
to  which  this  contestant  is  entitled,  from  the  11th  day  of  April,  1907, 
to  the  time  of  this  accounting.  It  appeared  uncontradicted  upon  the 
trial  that  the  capital  stock  of  the  First  National  Bank  of  Palmyra  was 
$100,000.  all  of  which  stock  was  owned  by  this  executor,  except  the 
sum  of  $4,000,  held  by  four  other  stockholders,  who  each  held  $1,000 
in  stock  of  said  bank.  It  also  appears  uncontradicted  that  for  five 
years  prior  to  such  accounting  and  such  trial  the  First  National  Bank 
of  Palmyra  had  paid  in  dividends  6  per  cent,  upon  its  capital  stock, 
and  that  this  executor  had  received  his  dividends  upon  his  stock. 

The  executor  in  his  testimony  testified  that  the  First  National  Bank 
of  Palmyra  did  not  pay  interest  upon  deposits;  that  it  had  not  for  a 
great  many  years ;  that  this  sum  of  $10,000  and  accumulated  interest 
had  not  brought  any  revenue  to  the  bank,  neither  had  it  produced  any 
revenue  to  the  executor;  that  from  the  11th  day  of  April,  1907,  to 
the  present  time  there  was  never  a  time  when  this  money  was  not 
on  hand  for  payment  to  those  entitled  thereto  under  the  will  of  Guly 
A.  Anderson.  He  further  testified  that,  shortly  after  the  8th  day  of 
April,  1907,  he  had  a  conversation  with  this  contestant,  in  which  he 
told  him  that  the  money  to  which  he  was  entitled  was  on  deposit  in 
the  bank,  and  that  it  would  not  draw  any  interest  while  there,  and 
that  it  could  be  paid  out  at  any  time.  It  appears  by  the  testimony  of 
the  contestant,  and  also  of  the  executor,  that  negotiations  back  and 
forth  have  taken  place  between  the  two  between  the  8th  day  of  April, 
1907,  and  the  time  of  the  filing  of  this  contestant's  petition  for  the 
compulsory  accounting  of  this  executor;   that  for  one  reason  or  an- 
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other  they  have  been  unable  to  agree  upon  the  terms  of  settlement. 
The  executor  testifies  that  he  repeatedly  has  told  the  contestant  that 
he  would  make  advances  upon  the  sirni  to  which  he  was  entitled,  that 
the  moneys  were  in  the  bank  ready  to  be  paid  out,  and  that  no  in- 
terest would  be  paid  thereon. 

I  have  no  doubt  that  the  version  given  by  the  executor  of  the  trans- 
action is  the  correct  one.  I  am  not  aware  that  any  hard  and  fast 
rule  can  be  laid  down  as  to  when  an  executor  or  administrator  shall  be 
charged  with  interest,  as  each  individual  case  must  be  decided  upon 
the  facts  as  presented.  In  the  case  of  Jacot  v.  Emmett,  11  Paige,  142, 
the  chancellor  laid  down  the  rule  as  follows : 

"But  the  mere  neglect  of  an  executor  or  administrator  to  Invest  money 
belonging  to  the  estate,  which  money  he  may  be  called  upon  to  pay  to  the 
legatees  or  distributees  at  any  moment,  is  no  ground  for  charging  him  with 
interest,  where  such  money  is  kept  ready  in  bank,  or  otherwise,  to  be  paid 
over  when  called  for.  •  ♦  •  Indeed  an  administrator  would  not  be  au- 
thorized to  loan  a  fund  to  which  adult  distributees  were  imnaediately  entitled 
at  their  risk  and  without  authority  from  th^m." 

This  principle  has  been  repeatedly  held  in  the  highest  courts  of  this 
state,  and  the  authority  which  I  have  cited  has  been  quoted  therein 
with  approval.  Neither  do  I  think  that,  simply  because  an  executor 
is  the  owner  of  stock  in  a  bank,  he  should  be  forbidden  from  the  keep- 
ing of  his  trust  funds  therein,  and  that,  if  he  does,  he  must  pay  in- 
terest thereon.  This  matter  was  quite  thoroughly  discussed  and  de- 
cided in  the  Matter  of  Johnson,  57  App.  Div.  494,  67  N.  Y.  Supp. 
1004,  and  on  page  501  of  57  App.  Div.,  and  page  1009  of  67  N.  Y. 
Supp.,  in  which  case  this  same  executor  was  a  party,  Mr.  Justice 
Spring,  in  writing  the  opinion,  well  said : 

"The  bare  fact  that  Mr.  Sexton  was  both  executor  and  chief  owner  of  the 
bank  cannot  fairly  be  made  the  pretext  for  punishing  him,  where  no  wrong 
has  been  done." 

There  is  no  charge  here  that  Mr.  Sexton  has  either  mismanaged  this 
estate,  or  has  been  guilty  of  fraud  or  collusion,  or  that  he  has  used 
the  funds  belonging  to  this  estate  for  his  own  private  or  personal  use, 
or  has  mixed  them  with  his  own  funds,  so  that  he  was  a  gainer  there- 
by, except  as  the  claim  is  made  that  he  has  received  dividends  from 
the  bank  in  which  he  is  the  largest  stockholder,  and  in  which  these 
funds  were  kept.  From  the  evidence  in  this  case,  it  has  been  estab- 
lished to  my  satisfaction  that  Mr.  Sexton  received  no  interest  upon 
this  fund  from  the  11th  day  of  April,  1907,  down  to  the  time  of  the 
filing  of  the  petition  in  this  proceeding  for  his  accounting.  There  had 
been,  from  time  to  time,  between  the  8th  day  of  April,  1907,  and  the 
.time  of  the  filing  of  this  petition,  repeated  negotiations  between  Mr. 
Sexton  and  this  contestant  concerning  a  settlement  of  this  account 
out  of  court  and  the  share  to  which  he  might  be  entitled.  These  ne- 
gotiations took  place  from  time  to  time  with  the  full  knowledge  on  the 
part  of  the  contestant  that  his  share  of  this  estate  was  deposited  in 
the  First  National  Bank  of  Palmyra,  N.  Y.,  subject  to  payment  at  any 
time,  and  that  the  same  was  not  drawing  interest.  Mr.  Sexton,  so  far 
as  I  have  been  able  to  find,  has  exercised  good  faith  in  the  administra- 
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tion  of  this  estate,  and  I  am  unable  to  see  upon  what  just  theory  he 
should  be  chargeable  with  interest  upon  this  fund. 

The  objections  filed  to  the  account  of  the  executor  and  trustee  by 
the  contestant  herein  are  disallowed.  The  account,  as  filed,  may  be 
settled,  and  a  decree  made  and  entered  settling  sudi  account  on  any 
Monday  at  10  a.  m.  at  the  surrogate's  office  in  Lyons,  N.  Y.,  upon  giv- 
ing five  days'  notice  to  the  counsel  for  the  contestant  herein. 

Decreed  accordingly. 


<61  Misc.  Rep.  550.) 

In  re  SALISBURY'S  WILL. 

(Surrogate's  Court,  Westchester  Ctounty.    December,  1908.) 

1.  Wills  (fi  634»)— Constbuotion— Natube  or  Estate. 

Testator  gave  the  residue  of  his  estate  to  his  wife  for  life,  and,  on  her 
death,  to  his  children  equally  and  to  the  survivor  of  them,  the  issue  of 
any  deceased  child  to  take  the  share  its  parent  would  have  taken  if  living 
at  the  time  of  the  death  of  the  wife.  Held^  that  the  time  of  veisting  is 
after  the  death  of  the  wife,  unless  both  children  of  testator  and  any  issue 
they  may  have  die  before  her,  in  which  case  the  wife  takes  the  whole 
estate  absolutely. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  1488;  Dec.  Dig.  § 
634.*] 

2.  Wills  (8  634*)— Constbuctiow— Intestacy. 

Where  testator  gave  the  residue  of  his  estate  to  his  wife  for  life,  with 
remainder  to  his  children  or  the  issue  of  any  deceased  child,  it  is  imma- 
terial in  what  order  the  children  and  wife  may  die,  and  there  is  an  abso- 
lute disposition  of  the  entire  estate,  and  no  intestacy  arises. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  1488 ;  Dec.  Dig.  f 
634.*] 

In  the  matter  of  the  probate  of  the  last  will  of  Frederick  S.  Sal- 
isbury, deceased.    Decree  rendered. 

Rounds,   Hatch,   Dillingham   &   Debevoise,   for  petitioner. 
Edward  A.  Pfeffer,  for  respondent. 
Clinton  T.  Taylor,  special  guardian, 

MILLARD,  S.  Frederick  S.  Salisbury  died  on  the  14th  of  June, 
1908,  a  resident,  of  the  village  of  Larchmont,  county  of  Westchester 
and  state  of  New  York.  He  left  a  last  will  and  testament,  which 
was  duly  filed  for  probate  on  the  6th  day  of  July  last,  and  upon 
the  9th  of  July,  1908,  an  answer  was  filed  by  Maude  Grosvenor  Salis- 
bury Shriver,  a  daughter  of  said  deceased,  asking  for  a  construction 
of  said  will,  as  to  the  rights  of  the  parties  interested  under  the  third 
paragraph  thereof. 

This  paragraph  reads  as  follows: 

''Third.  All  the  rest,  residue  and  remainder  of  my  estate  hoth  real  and  per- 
sonal of  whatsoever  kind  and  wheresoever  situated,  I  give,  devise  and  be- 
ciueath  to  my  beloved  wife  Lucy  Aletta  Salisbury,  To  have  and  To  hold  the 
<^ame  and  to  collect,  receive  and  enjoy  the  rents,  income  and  profits  thereof 

«For  other  caiei  im  samt  topic  ft  |  nvmbbb  In  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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(luring  the  term  of  her  natural  life,  and  on  her  death  I  give,  devlBe  and  be- 
queath the  same  to  my  children  Adelene  Salisbury  and  Maude  Grosvenor  Salis- 
bury equally,  share  and  share  alike  and  to  the  survivor  of  them,  the  Issue  of 
any  deceased  child  however  to  take  the  share  Its  parent  would  have  taken  If 
living  at  the  time  of  my  wife's  decease.    *    *    * 

"And  In  case  neither  of  my  said  children  shall  survive  my  said  wife  or  shall 
have  died  leaving  no  lawful  Issue  surviving,  then  I  give,  devise  and  bequeath 
all  my  estate,  both  real  and  personal,  to  my  said  wife  absolutely." 

The  daughter  referred  to  in  the  will  as  Maude  Grosvenor  Salis- 
bury married  prior  to  the  death  of  the  testator,  and  at  that  time  had 
a  daughter  living,  bom  on  the  6th  of  July,  1903.  By  an  order  duly 
made  by  me  on  the  10th  day  of  July,  1908,  upon  the  petition  of 
Lucy  A.  Salisbury,  said  infant,  Ruth  S.  Shriver,  was  made  a  party 
to  this  proceeding;  and  a  citation  was  duly  issued  to  the  said  infant 
to  attend  the  probate  of  the  last  will  and  testament;  and  upon  the 
return  day  thereof,  July  20,  1908,  Clinton  T.  Taylor  was  duly  ap- 
pointed special  guardian  for  the  said  Ruth  S.  Shriver,  to  take  care 
of  and  protect  her  interests  in  this  proceeding. 

The  claim  of  the  respondent,  Maude  Grosvenor  Salisbury  Shriver, 
is  that  the  true  construction  and  effect  of  the  dispositions  and  pro- 
visions of  the  third  paragraph  of  the  said  will  is  that  all  of  the  said 
residuary  estate  is  given  absolutely  to  said  Adelene  Salisbury  and 
Maude  Grosvenor  Salisbury  Shriver,  if  they  survive  the  testator, 
Frederick  S.  Salisbury,  subject  only  to  the  life  interest  of  Lucy  A. 
Salisbury,  the  widow,  and  that  said  interests  of  Adelene  Salisbury 
and  Maude  Grosvenor  Salisbury  Shriver  are  not  subject  to  be  di- 
minished or  divested  by  any  death  occurring  after  said  testator's  death, 
and  that  said  dispositions  and  provisions  give  to  children  of  said 
Adelene  Salisbury  and  Maude  Grosvenor  Salisbury  Shriver  no  in- 
terest in  said  residuary  estate,  unless  one  or  both  of  said  Adelene 
Salisbury  and  Maude  Grosvenor  Salisbury  Shriver  should  die  be- 
fore said  testator.  On  behalf  of  the  special  guardian,  it  is  contend- 
ed that  no  such  construction  can  be  given  to  this  clause  of  the  will; 
that  it  plainly  appears  from  the  language  used  in  said  will  that  the 
intention  of  the  testator  was  not  to  vest  the  residuary  estate  in  the 
said  Adelene  Salisbury  and  Maude  Grosvenor  Salisbury  Shriver,  un- 
less they  outlived  their  mother;  that  their  interest  is  a  contingent 
and  not  a  vested  one;  and  that  at  this  time  it  is  impossible  to  tell 
who  is  to  take  said  estate  because  it  can  only  be  definitely  determin- 
ed upon  the  death  of  the  widow,  Lucy  A.  Salisbury,  unless  both 
children  of  the  testator  and  any  issue  they  may  have  shall  die  be- 
fore said  widow. 

The  widow  and  the  daughter  Adelene  Salisbury  have  filed  a 
consent  that  the  will  be  construed  in  accordance  with  the  answer 
filed  by  the  other  daughter,  Maude  Grosvenor  Salisbury  Shriver, 
but  I  attach  no  importance  to  this,  and  cannot  see  how  the  consent 
or  failure  to  consent  of  interested  parties  could  in  any  way  change 
the  construction  or  meaning  to  be  given  to  words  used  in  a  will. 
These  must  speak  for  themselves ;  for,  if  this  were  not  so,  then,  by  con- 
sent of  the  parties,  this  court  would  be  able  to  make  an  entirely  dif- 
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ferent  disposition  of  a  testator's  estate  than  that  which  he  intended 
and  which  he  evidenced  by  the  will  itself  executed  by  him.  Besides 
in  this  case  the  infant  is  a  party,  and  has  not  and  cannot  consent  to 
a  construction  different  from  that  warranted  by  the  language  of  the 
will. 

Many  cases  have  been  before  the  courts  for  construction  of  wills 
and  many  questions  of  law  have  been  definitely  decided,  and  are 
now  no  longer  the  subject  of  argument.  It  is  well  settled  that  the 
court  should  adopt  the  construction  whenever  possible  which  will 
avoid  intestacy,  and  which  is  most  favorable  to  the  vesting  of  the 
estate  devised,  and  which  will  avoid  the  disinheritance  of  the  re- 
mainderman who  happens  to  die  before  the  termination  of  the  life 
estate,  unless  it  appears  from  the  context  of  the  will  that  the  testa- 
tor had  a  different  intention.  Matter  of  Russell,  168  N.  Y.  176, 
61  N.  E.  166;  Connelly  v.  O'Brien,  166  N.  Y.  406,  60  N.  E.  20; 
Matter  of  Brown,  154  N.  Y.  313,  48  N.  E.  537;  Hersce  v.  Simp- 
son, 154  N.  Y.  496,  48  N.  E.  890 ;  Corse  v.  Chapman,  153  N.  Y.  466, 
47  N.  E.  812;  Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811; 
Haug  V.  Schumacher,  166  N.  Y.  506,  60  N.  E.  245;  Nelson  v. 
Russell,  135  N.  Y.  137,  31  N.  E.  1008 ;  Moore  v.  Lyon,  25  Wend. 
119;  Davidson  v.  Jones,  112  App.  Div.  256,  98  N.  Y.  Supp.  265; 
Lyons  v.  Ostrander,  167  N.  Y.  135,  60  N.  E.  334  But  I  am  un- 
able  to  find  in  this  will  any  possible  contingency  which  is  not  pro- 
vided for,  and  which  would  allow  the  testator  to  die  intestate  as  to 
any  of  his  property.  No  matter  in  what  order  the  parties  interest- 
ed may  die,  I  find  in  the  will  an  absolute  disposition  of  the  entire 
estate,  and  cannot  see  how  any  intestacy  could  ever  exist 

The  possible  intestacy  suggested  by  the  attorney  for  the  re- 
spondent, Maude  Grosvenor  Salisbury  Shriver,  is  that  if  a  daughter 
should  die  before  the  widow,  leaving  issue,  and  then  the  other  daugh- 
ter and  all  the  issue  should  also  die,  there  would  necessarily  be  an 
intestacy  of  the  whole  estate;  for  the  widow  cannot  take  under  the 
last  clause,  as  the  daughter  left  issue,  and  there  is  no  one,  at  the 
widow's  death,  who  can  take  under  the  will.  I  cannot  read  such 
an  intention  from  the  will,  but  believe  the  last  clause  of  the  third 
paragraph  means  that  in  case  neither  of  my  said  children  shall  sur- 
vive my  said  wife  or  shall  have  died  leaving  any  lawful  issue  sur- 
viving her  (my  said  wife)  then  I  give,  devise,  and  bequeath  all  my 
estate,  both  real  and  personal,  to  my  said  wife  absolutely;  or,  in 
other  words,  if  both  of  my  children  and  all  of  their  issue  should  die 
before  my  wife,  then  my  wife  is  to  take  my  whole  estate.  I  have 
seldom  read  a  will  in  which  the  intention,  to  my  mind,  was  more 
clearly  expressed,  where  the  testator  sought  to  dispose  of  his  prop- 
erty under  all  conditions  which  might  arise,  so  that  his  immediate 
family  might  receive  the  benefits  thereof.  He  certainly  had  a  right 
to  postpone  the  vesting  of  the  estate,  and  I  cannot  see  how  he  fail- 
ed to  clearly  show  this  intention  or  how  he  could  have  done  it  bet- 
ter than  he  did.  His  intention  as  I  read  it  from  the  will  was: 
First.  To  give  his  wife  the  use  of  the  entire  residuary  estate  during 
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the  term  of  her  natural  life,  and,  upon  her  death,  his  two  children 
were  to  share  the  estate  equally,  and,  in  case  of  the  death  of  either 
without  issue,  the  surviving  child  should  take  the  whole,  and,  if  the 
deceased  child  left  issue,  then  the  issue  was  to  take  the  parent's 
share.  Then,  again,  still  further  he  provides  what  should  be  done 
with  the  estate  in  case  both  of  his  children  were  dead  before  his 
wife  and  without  leaving  issue,  viz.,  that  his  wife  should  take  it  ab- 
solutely. In  this  construction,  instead  of  being  ambiguous,  complicated, 
uncertain,  unjust,  inconvenient,  unnatural,  and  contrary  to  the  pre- 
scribed intention  of  the  testator,  and  not  justified  or  supported  by 
the  wording  of  the  will,  as  is  claimed  by  the  respondent,  I  see  noth- 
ing but  a  most  comprehensive  and  careful  disposition  of  the  testa- 
tor's estate,  carried  out  in  such  a  way  that  his  immediate  family  ob- 
tains the  benefit  of  his  entire  estate  during  the  lifetime  of  any  of 
them.  And,  finally,  if  all  the  other  members  of  his  immediate  fam- 
ily should  die,  leaving  his  wife  as  the  sole  survivor,  it  gives  her  the 
entire  residuary  estate.  What  more  sensible  conclusion  and  dispo- 
sition could  be  made  by  any  one? 
The  respondent  contends  that : 

**The  adverbs  of  time,  such  as  *when,*  'then/  'after,'  'from  and  after,*  etc., 
in  a  devise  of  the  remainder  limited  upon  a  life  estate,  are  to  be  construed  as 
relating  merely  to  the  time  of  enjoyment  and  not  to  the  time  of  its  vesting 
in  Interest"  [and]  "that  words  of  survivorship  and  gifts  over  on  the  death  of 
the  former  beneficiary  are  construed,  unless  a  contrary  intention  appears,  as 
relating  to  the  death  of  the  testator." 

While  both  of  these  contentions,  unless  a'contrary  intention  appears 
from  the  will,  are  true,  neither  of  them  has  any  force  in  this  case 
because  it  clearly  appears  from  the  context  of  the  will  that  the  time 
of  vesting  is  after  the  death  of  the  wife,  unless  both  children  of  the 
testator  and  any  issue  they  may  have  shall  die  before  her,  and  that . 
her  death,  and  not  the  death  of  the  testator,  is  clearly  fixed  in  said 
instrument.  If  the  provision  of  the  will  to  be  construed  was  all  of 
the  first  paragraph  of  the  third  clause  of  the  will,  except  the  last  line 
(at  the  time  of  my  wife's  decease),  then  in  the  light  of  the  decisions 
I  might  feel  disposed  to  hold  that  the  interests  of  the  children  were 
vested.  But,  when  the  provision  is,  as  we  have  it  here,  that  the  wife 
shall  have  the  use  of  the  property  during  her  life,  "and  on  her  death 
I  give,  devise  and  bequeath  the  same  to  my  children  Adelene  Salisbury 
and  Maude  Grosvenor  Salisbury  equally,  share  and  share  alike  and  to 
the  survivor  of  them,  the  issue  of  any  deceased  child  however,  to  take 
the  share  its  parent  would  have  taken  if  living,  at  the  time  of  my 
wife's  decease,"  it  shows  conclusively  that  the  testator's  intention  was 
that  his  children  should  take  no  interest,  unless  living  at  the  time  of 
his  wife's  death.  This  would  be  the  common  and  ordinary  meaning 
of  such  language;  and  I  am  sure  that,  used  by  a  layman,  as  in  this 
case,  no  other  meaning  could  be  attached  to  it.  But,  if  we  were  in 
doubt  even  as  to  this,  the  next  paragraph  of  the  third  clause  of  the 
will — "And  in  case  neither  of  my  said  children  shall  survive  my  said 
wife  or  shall  have  died  leaving  no  lawful  issue  surviving,  then  I 
give,  devise  and  bequeath  all  my  estate,  both  real  and  personal,  to  my 
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wife  absolutely'' — makes  it  still  plainer.  The  addition  of  this  last 
section  shows  that  the  testator  had  in  his  mind  that  the  former  section 
had  not  disposed  of  his  property  under  all  conditions^  and  he  there- 
fore made  this  provision  which  would  provide  for  the  contingency  not 
provided  for  in  the  other  paragraph.  The  intention  to  vest  the  estate 
in  his  wife  absolutely,  upon  the  death  of  his  last  surviving  descendant, 
could  not  be  more  clearly  shown. 

The  rule  that  in  case  of  a  devise  to  one  person  in  fee,  but  in  case 
of  his  death  to  another,  the  death  referred  to  will  be  construed  to  be 
a  death  in  the  testator's  lifetime,  has  no  application  where  a  point  of 
time  for  distribution  is  mentioned  other  than  the  death  of  the  testator, 
or  where  a  life  estate  intervenes,  or  where  the  context  of  the  will 
contains  language  indicating  a  contrary  intent.  Matter  of  Baer,  147 
N.  Y.  348,  41  N.  E.  702;  Matter  of  Denton,  137  N.  Y.  433,  33  N.  E. 
482 ;  Lyons  v.  Ostrander,  167  N.  Y.  135,  60  N.  E.  334.  These  cases 
clearly  indicate  the  distinction  from  the  general  rule,  namely,  that 
another  time  is  fixed  in  the  will,  and  that  the  context  thereof  shows  a 
contrary  intent.  In  Davidson  v.  Jones,  112  App.  Div.  258,  98  N.  Y. 
Supp.  265,  the  court,  referring  to  the  case  of  Lyons  v.  Ostrander, 
maintains  that  that  decision  is  not  contrary  to  the  other  decisions  of 
the  Court  of  Appeals,  but  that  all  of  them  are  in  harmony,  and  shows 
that  the  distinction  is  that  they  find  in  the  Ostrander  Case  expressions 
showing  the  intent  of  the  testator  to  postpone  the  vesting  of  the  re- 
mainder created  by  him.  So,  in  this  case,  it  is  absolutely  plain  that 
the  testator  fixes  and  indicates  a  different  time  for  the  vesting  of  his 
estate  than  immediately  upon  his  death. 

If  the  respondent's  contention  here  was  correct,  that  immediately 
upon  the  testator's  death  the  estate  was  vested  in  his  children,  then  no 
possible  force  or  meaning  could  be  given  to  this  last  section  of  para- 
graph third;  because,  if  the  property  were  vested  in  the  children,  it 
could  not  be  given  to  the  widow  absolutely. 

It  is  plain  to  me  that  the  testator  has  made  a  valid  disposition  of  his 
proper^ ;  that  his  intention  is  plain ;  that  the  wife  takes  a  life  estate ; 
that  his  children  if  they  survive  the  wife  become  vested  with  the  prop- 
erty ;  that,  if  either  of  them  is  dead  leaving  issue,  that  issue  takes  the 
parent's  share ;  that  the  survivor  of  the  two  children  takes  the  share 
of  the  one  who  has  died,  provided  no  issue  is  left;  and  that,  if  both 
children  are  dead  and  any  issue  which  they  may  have  had  shall  die 
before  the  widow  of  the  testator,  she  takes  the  whole  estate  absolutely. 

Decreed  accordingly. 
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(61  Misc.  Rep.  593.) 

In  re  CHAPMAN'S  SSTATBL 

(Surrogate's  CTourt,  Kings  Connty.    December,  1906.) 

Taxation  (S  888*)— Tsansfbb  Taxes— Bstatks  CsEATEn. 

Real  Proper^  Law  (Laws  1896,  p.  564,  c  547)  f  80,  provides  that  a 
futare  estate  is  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  take  on  the  determination  of  a  precedent  estate^ 
or  contingent  while  the  person  to  whom,  or  the  event  on  which  the  estate 
is  limited  to  take  effect,  remains  uncertain.  Section  81  provides  that  the 
existence  of  an  unexecuted  power  of  appointment  does  not  prevent  the 
vesting  of  a  future  estate  limited  in  default  of  the  execution  of  the  pow- 
er. Testator  created  a  trust  for  the  benefit  of  his  daughter  for  life,  at 
her  death  the  fund  to  go  to  such  persons  as  she  might  appoint,  provided 
that,  if  she  should  not  appoint,  the  fund  should  go  to  her  issue.  The 
daughter,  by  will,  appointed  her  children  to  receive  the  fund.  Held,  that 
such  appointment  of  the  children  in  the  will  of  testator's  daughter  effect- 
ed nothing,  as  under  testator's  will  they  had  a  vested  remainder,  and 
hence  the  interest  of  the  children  was  not  taxable  as  passing  to  them  un- 
der the  appointment  in  her  will. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Ont  Dig.  f  1706;  Dec. 
Dig.  f  883.*] 

In  the  matter  of  the  appraisal  of  the  estate  of  Maria  B.  Chapman, 
deceased,  for  an  inheritance  tax,  under  the  acts  in  relation  to  taxable 
transfers  of  property.  From  the  decision  of  the  appraiser,  the  ex- 
ecutors appeal.    Reversed  in  part,  but  in  all  other  respects  confirmed. 

Kelly  &  Hoeninghaus  (James  Allison  Kelly  and  Fritz  W.  Hoening- 
haus,  of  counsel),  for  executors. 

John  S.  Bennett  (M.  James  McLaughlin,  of  counsel),  for  State 
Comptroller. 

KETCHAM,  S.  The  executors  appeal  from  the  decision  of  the 
transfer  tax  appraiser,  by  which  a  trust  fund  created  by  the  will  of 
John  Davol  for  the  benefit  of  his  daughter,  the  decedent  in  this  case, 
has  been  taxed,  upon  a  finding  that  the  same  passes  to  the  decedent's 
children  by  means  of  an  appointment  contained  in  her  will.  By  the 
father's  will  the  fund,  left  in  trust  to  the  daughter  for  life,  was  at  her 
death  to  go  to  such  persons  as  she  might  lawfully  appoint  to  receive 
it.    But  the  will  further  provided  as  follows : 

"If  such  daughter  shall  fail  to  lawfully  exercise  said  power  of  disposition 
by  her  will,  or  if  for  any  cause  a  reversion  should  occur  as  to  the  same  or  any 
part  thereof,  they  (the  trustees)  shall  pay  the  same  to  the  lawful  issue  of 
such  daughter,  in  the  same  manner  as  if  such  daughter  had  died  intestate 
owning  the  same." 

Under  the  mother's  will,  there  is  an  appointment  by  means  of  which, 
if  it  were  allowed  to  determine  the  disposition  of  the  fund,  the  chil- 
dren of  the  testatrix  would  receive  the  same  under  an  absolute  legal 
title.    It  thus  results  that  in  any  event  the  trust  fund  reaches  the  same 
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hands.  The  cjuestion  is  whether  the  taxable  transfer  was  eflfected  by 
the  father's  will  without  the  intervention  of  the  appointment. 

Under  the  father's  will  the  children  of  the  testatrix  were  given  a 
vested  remainder.  Real  Property  Law  (Laws  1896,  p.  664,  c.  547) 
§§  30,  31.  Their  estate,  though  subject  to  defeasance  by  the  mother's 
appointment,  was  neither  divested  nor  confirmed  by  the  nomination  in 
the  mother's  will  of  the  same  persons  to  receive  the  same  estate.  The 
appointment  did  nothing.  It  changed  nothing.  It  left  the  fund  sub- 
ject only  to  the  operation  of  the  earlier  will.  Matter  of  Lansing,  182 
N.  Y.  238,  74  N.  E.  882.  The  interest  of  these  children  is  not  taxable 
in  this  proceeding,  and  the  ruling  of  the  transfer  tax  appraiser,  so  far 
as  it  bears  upon  the  question  herein  considered,  is  reversed,  but  in 
other  respects  the  report  is  confirmed. 

Decreed  accordingly. 


(61  Misc.  Rep.  560.) 

In  re  KLEX^MAN  et  al. 

(Snrrogate'8  Court,  KiDgs  County.    December,  1908.) 

1.  Wnxs  (8  631*)-— CoNSTBucnoN— RiOHTs  of  Devisees. 

Testator  gave  hJs  deceased  wife's  brother  the  use  of  a  house  and  lot  for 
life,  after  his  death  the  property  to  be  sold  and  the  proceeds  divided 
"between**  the  testator's  wife's  brother  B.,  and  the  children  and  grand- 
chUdren  of  her  deceased  sister  C    Held,  that  the  deriseee  take  per  capita. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  1150;  Dec  Dig. 
f  6ffl.*] 

2.  WII.L8  (8  776*) — OoNSTBUcnow— Lapse  of  Legacy. 

Testator  directed  his  executors  to  sell  his  house  as  soon  as  convenient, 
and  divide  the  proceeds  into  three  parts,  one  of  which  was  given  to  tes- 
tator's brother,  the  second  part  to  his  sister  ,and  the  third  part  to  two 
children  of  a  deceased  brother.  Held  that,  where  the  sister  died  before 
testator,  her  legacy  lapsed,  and  as  to  her  share  testator  died  intestate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §8  1997-2000;  Dec. 
Dig.  8  775.«] 

In  the  matter  of  the  settlement  of  the  accounts  of  Carl  Kleeman 
and  James  E.  Wight,  executors.    Decree  rendered. 

W.  H.  Garrison  (James  C.  Cropsey,  of  counsel),  for  executors. 
Hurry  &  Dutton,  for  respondent  Estelle  L.  Hulse. 
Edward  J.  Fanning,  special  guardian. 

KETCHAM,  S.    The  will  is  in  part  as  follows: 

"Fourth.  I  give  to  my  deceased  wife's  brother,  Alfred  Brett,  my  house  and 
lot  located  in  MUl  Street,  Matteawan,  Dutchess  county,  N.  Y.,  for  his  use  of 
his  natural  life.  After  his  death  said  house  and  lot  to  be  sold  and  the  pro- 
ceeds divided  between  my  wife's  brother  Frank  Brett  of  Chicago  and  the 
chUdren  and  grandchildren  of  my  wife's  deceased  sister  Adeline  Churchill  of 
Manhattan  borough. 

•For  oth«r  oaiM  w  mud*  topic  ft  8  itumbbb  In  Doe.  ft  Am.  Digs.  1907  to  dato,  ft  Rep'r  Indoxw 
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"Fifth.  I  direct  my  executors  to  sell  my  house  in  St  Marks  Place  No.  119, 
as  soon  as  convenient,  at  private  sale  or  public  auction  and  divide  it  with  re- 
maining personal  property  into  three  parta  One  part  of  these  I  give  and 
bequeath  to  my  brother  Josef  Gutgesell,  the  second  part  to  my  sister  Margareta 
Kalb  and  the  third  part  to  the  two  children  of  my  deceased  brother,  Herman 
Gutgesell  and  Maria  Zagel." 

The  will  contains  a  power  in  the  executors  to  sell  real  estate.  One 
question  is  whether  the  proceeds  of  the  sale  contemplated  in  the 
fourth  paragraph  are  to  be  distributed  to  the  wife's  brother  and 
the  children  and  grandchildren  of  the  wife's  deceased  sister  per  cap- 
ita or  per  stirpes.  A  devise  to  one  person  named  and  to  others  in- 
dicated generally  as  children  of  another  person  is  a  disposition  per 
capita,  unless  a  contrary  intention  can  be  extracted  from  the  will. 
Ferrer  v.  Pyne,  81  N.  Y.  281;  Vincent  v.  Newhouse,  83  N.  Y. 
605.  This  rule  has  been  accepted  with  distrust  and  reluctance  in 
this  state,  and  our  courts  have  permitted  it  to  survive  only  within 
the  limitation  that  it  will  not  be  followed  if  there  is  "a  faint  glimpse 
of  a  different  intention  manifested  in  the  will."  Cases  cited,  supra, 
and  Woodward  v.  James,  115  N.  Y.  346,  22  N.  E.  150;  Bisson  v. 
West  Shore  R.  R.  Co.,  143  N.  Y.  125,  38  N.  E.  104.  This  does 
not  mean  that  a  stray  glimmer  of  the  contrary  intention  from  one 
comer  of  the  will  shall  supply  the  only  light  under  which  construc- 
tion shall  proceed.  The  will  must  be  read  in  all  the  light  which  its 
contents  may  yield,  and  only  when  the  reluctant  ray,  however  faint, 
reveals  any  intention  to  provide  for  the  per  stirpes  distribution,  is 
the  general  rule  to  be  escaped. 

It  is  insisted  that  the  direction  in  the  fourth  paragraph,  that  the 
distribution  shall  be  made  "between"  persons,  more  than  two,  car- 
ries the  narrower  grammatical  meaning  that  the  distribution  shall 
be  by  the  twain,  and  indicates  a  purpose  that  the  wife's  brother  shall 
have  one  half  and  the  remaining  beneficiaries  shall  have  the  other 
half  among  them.  This  argument  overworks  the  word  "between." 
In  spite  of  its  primary  meaning,  it  is  often  made  to  express  the  idea 
of  distribution  among  more  than  two,  not  only  in  common  discourse, 
but  by  writers  of  good  English.  The  fourth  paragraph  itself  indi- 
cates that  the  testator  contemplated  a  distribution  among  individu- 
als and  not  classes,  and  that  the  fact  of  a  distribution  along  lines  of 
race  was  not  in  his  mind.  Not  only  the  children  but  the  grandchil- 
dren of  the  deceased  sister  are  included  in  the  provision;  and  it  is 
within  the  beneficial  purpose  that  a  grandchild,  whose  parent  is  liv- 
ing, shall  take  a  share  equal  to  its  parent's  share.  It  cannot  be  im- 
agined that  the  idea  of  representation  by  stock  was  in  the  mind  of 
a  testator  whose  will  ordained  that  the  ancestor  of  the  stock  should 
share  equally  with  his  descendants. 

In  the  fourth  and  fifth  paragraphs  the  testator  deals  with  two 
funds  substantially  alike  in  their  nature  and  in  their  relation  to  his 
general  estate.  The  beneficiaries  named  in  each  paragraph  bear  a 
like,  though  not  identical,  relation  to  each  other  and  to  the  testator's 
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grace  and  consideration.  If,  then,  the  will  surrounds  one  fund  with 
apt  and  deliberate  expressions  which  manifest  a  desire  that  it  shall 
not  be  disposed  of  under  the  prima  facie  rule  and  refrains  from  sim- 
ilar expressions  with  regard  to  the  other  fund,  one  fund  is  mani- 
festly outside  the  general  rule,  where  the  testator  has  placed  it,  and 
the  other  within  its  control,  where  he  has  left  it  In  the  fifth  para- 
graph one  of  these  funds  is  divided  into  three  portions,  so  that  of 
four  persons  two  shall  receive  one-third  each  and  the  other  shall 
go  to  two  persons  representing  the  stock  of  the  testator's  deceased 
brother. 

Here  is  a  determined  purpose,  wrought  into  precise  language  that, 
as  to  the  fund  in  question,  the  division  is  not  to  be  proportioned  to 
the  number  of  beneficiaries.  No  such  purpose  is  expressed  in  the 
fourth  paragraph.  None  is  implied  in  that  paragraph,  unless  it  be 
by  the  word  "between."  That  implication  is  not  the  necessary  re- 
sult of  the  word,  and,  even  if  it  were,  its  intimations  would  be  too 
slight  to  prevail  over  the  manifest  intention  to  the  contrary,  which 
is  derived  from  the  other  parts  of  the  will  hereinbefore  considered. 

The  remaining  question  is  presented  by  the  fact  that  Margareta 
Kalb,  to  whom  in  the  fifth  paragraph  was  given  one-third  of  the 
proceeds  to  be  derived  from  the  sale  of  real  estate,  died  before  the 
testator.  Upon  her  death  the  provision  in  her  behalf  lapsed,  and 
as  to  the  share  covered  thereby  the  testator  died  intestate.  Real  Prop- 
erty Law  (Laws  1896,  p.  569,  c.  547)  §  56;  Matter  of  Wells,  113 
N.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep.  457;  Matter  of  BCimberly, 
150  N.  Y.  90,  44  N.  E.  945. 

The  decree  should  conform  to  these  views. 

Decreed  accordingly. 


In  re  HUFS  ESTATE. 
(Surrogate's  Court,  New  Tork  County.    March  16,  1909.) 

1.  EXECUTOBS  AND  ADHINISTBATOBS  (S  111*)— ACCOUNTING— ExFXNSES  OF  LITI- 

GATION. 

Under  Code  Cly.  Proc.  f  2730,  providing  that  an  adminlBtrator  may  be 
allowed  snch  necessary  expenses  actually  defrayed  by  him  as  appears  jnst 
and  reasonable,  a  litigation  can  be  treated  as  necessary  when  it  has  been 
prosecuted  not  only  in  good  faith  but  also  In  the  exercise  of  a  reasonable 
Judgment 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S  449;  Dec.  Dig.  S  111.*] 

2.  Executors  and  Administbatob^  (S  111*)  —  Expenses  of  Litigation— Rea- 

sonableness. 

Evidence  considered,  and  held,  that  an  administrator,  after  a  judgment 
In  his  favor  had  been  reversed,  should  have  taken  his  defeat  at  the  third 
trial  as  final,  and  not  have  prosecuted  a  third  appeal,  in  view  of  the  prac- 
tice of  appellate  courts  not  to  keep  on  ordering  new  trials  against  re- 
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peated  Terdicts,  and  hence  the  administrator  was  not  entitled  to  the  costs 
of  litigation  after  the  third  trial. 

[Ed.  Note. — For  other  cases,  see  Bzecutors  and  Administrators,  Cent 
Dig.  S  449;  Dec.  Dig.  S  111.*] 

8.  Appeal  and  Ebbob  (S  266*)— Resebvation  of  Gbottnds  of  Beyixw— E:±cef- 
TiON  TO  Refusal  of  Refebee  to  Make  Findings. 

Where  a  referee  was  not  daly  requested  to  make  findings  on  a  matter, 
an  exception  to  his  refusal  to  make  such  findings  does  not  present  for 
review  his  failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dea  Dig.  i  266;* 
Reference,  Cent  Dig.  i  183.] 

Final  accounting  of  George  Hoffman,  administrator  of  Julia  Huf. 
Objections  of  judgment  creditors  and  certain  of  the  next  of  kin  to  the 
referee's  findings  and  report  allowing  credit  for  certain  expenses  of  liti- 
gation. Findings  and  report  modified  by  disallowing  a  portion  of  the 
counsel  fees  and  disbursements  and  costs  claimed. 

The  following  is  the  opinion  of  Wadhams,  Referee : 

The  objections  to  the  administrator's  account  put  In  issue  the  allowance  of 
the  disbursements  and  counsel  fees  In  certain  litigation  carried  on  by  the  ad- 
ministrator, and  pray  that  the  expense  of  such  litigation,  as  well  as  the  Judg- 
ments for  costs  recovered  against  the  estate,  be  charged  against  the  adminis- 
trator personally,  and  that  his  accounts  be  surcharged  therewith,  and.  In  ad- 
dition, that  the  accountant  be  further  charged  with  the  amount  of  an  uncol- 
lected judgment  against  one  George  Thoma. 

The  contestants  have  withdrawn  their  objections  to  the.  disbursements  In- 
curred In  the  litigations,  in  so  far  as  they  do  not  dispute  that  they  were  ex- 
pended for  the  purposes  as  set  forth  In  the  account  and  are  correct  in  amount, 
but  they  object  to  the  expenditures  as  "unnecessary  and  improper  charges 
against  said  estate.  In  that  all  of  the  proceedings  therein,  and  out  of  which 
said  disbursements  and  expenses  arose,  were  unnecessary  and  unwarranted 
proceedings,  either  In  law  or  In  fact,  and  were  therefore  unnecessary  and 
wasteful,  as  said  administrator  well  knew,  and  could  possibly  result  in  no 
benefit  to  this  estate."  They  also  object  to  the  counsel  fees  as  "excessive  and 
unlawful."  Other  objections  filed  are  "that  said  action  was  unnecessary  and 
unwarranted;  that  the  said  suits  against  North  River  Savings  Bank  and 
against  Union  Dime  Savings  Institution  were  prolonged  unreasonably,  unneces- 
sarily, and  wastefully;  that  the  funds  of  said  estate  were  wasted,  diminished, 
and  Impaired  in  said  litigation ;  that  the  Interests  of  the  estate  were  disregard- 
ed and  prejudiced." 

Upon  the  trial  counsel  for  the  objectants  stated:  "Our  objection  Is  this. 
We  object  to  all  items  of  disbursements  and  expenses  and  fees  involved  in  the 
action  of  Hoffman  vs.  The  Union  Dime  Savings  Institution,  or  Hoffman  vs. 
The  North  River  Savings  Bank,  on  the  ground  that  those  actions  were  un- 
necessary and  ought  not  to  have  been  brought  We  also  object  to  the  item  of 
$1,000  fee,  on  the  ground  that  the  $1,000  fee  was  Involved  in  actions  that  ought 
not  to  have  been  instituted,  and  that  the  item  itself  is  an  exorbitant  charge." 

The  burden  of  proving  a  claim  to  be  allowed  for  counsel  fees  and  disburse- 
ments made  by  an  accountant  rest  upon  him.  Matter  of  Hosford,  27  App.  Div. 
427,  429,  50  N.  Y.  Supp.  550.  It  was  therefore  incumbent  upon  the  adminis- 
trator to  show  the  justice  of  the  bill  of  his  attorney  for  which  he  claimed  to 
be  allowed,  to  show  what  his  services  were,  that  they  were  necessary,  and  of 
the  value  paid. 

It  appears  from  the  evidence  that  the  deceased  at  the  time  of  her  death  had 
money  on  deposit  In  the  Franklin  Savings  Bank,  the  Union  Dime  Savings  In- 
stitution, and  the  North  River  Savings  Bank,  and  that  one  George  Thoma, 
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who  had  a  power  of  attorney  from  Jalla  Huf,  drew  money  ont  of  the  Union 
Dime  Savings  Institution  and  North  Rlyer  Bank  after  the  decease  of  Julia 
Huf.  Oeorge  Thoma  also  claimed  the  money  In  the  Franklin  Bank  as  donee. 
An  action  was  brought  by  the  administrator  against  George  Thoma  for  mon- 
eys drawn  out  by  him  from  the  Union  Dime  and  North  River  Banks,  and  judg- 
ment recovered  for  the  snm  of  $3,783.59  damages  and  costs.  After  execution 
against  property  was  returned  unsatisfied,  body  execution  was  issued  against 
Thoma,  and  he  was  in  prison  until  released  by  order  of  the  court  Actions 
were  also  brought  against  the  three  banks.  The  action  against  the  Franklin 
Savings  Bank  was  to  recover  moneys  on  deposit  in  the  name  of  Julia  Huf,  but 
which  the  Franklin  Bank  refused  to  pay  until  after  suit  had  been  commenced 
and  a  number  of  conferences  had  been  had  with  the  bank's  attorneys,  which 
at  first  refused  to  pay  on  the  ground  of  the  claim  of  Qeorge  Thoma  that  he 
was  donee  of  the  moneys  on  deposit.  The  objectants  do  not  object  to  the 
bringing  of  this  action  by  the  administrator.  The  services  in  this  action  are 
a  part  of  the  services  for  whldi  this  $1,000  charge  is  made,  and  included  pre- 
paring and  serving  verified  complaint,  receiving  notice  of  appearance,  extend- 
ing time  to  answer,  conferences  resulting  in  settlement,  obtaining  surrogate's 
certificate,  and  waiver  by  State  Comptroller,  executing  consent  to  discontinue, 
preparing  afildavlt  as  to  loss  of  passbook,  and  collecting  $1,641.88. 

The  action  against  the  Union  Dime  Savings  Institution  was  brought  upon 
these  facts.  A  deposit  account  had  been  opened  with  the  bank  in  the  name  of 
'* Julia  Huf,  George  Thoma,  Attorney,"  and  a  power  of  attorney  filed  with  the 
bank  executed  by  Julia  Huf  to  George  Thoma  at  the  time  of  opening  the  ac> 
count  Thoma  drew  from  the  bank  after  the  death  of  Julia  Huf.  The  action 
was  brought  upon  the  theory  that,  the  agency  having  been  revoked  by  the 
death  of  Julia  Huf,  the  bank  paid  without  authority  and  was  liable  to  the 
estate.  The  defense  interposed  alleged  that  the  power  of  attorney  was  coupled 
with  such  an  interest  in  the  fund  on  deposit  that  the  power  of  attorney  sur- 
vived the  death  of  Julia  Huf,  and  it  was  upon  that  issue  that  the  case  was 
tried.  In  the  first'  trial  before  Mr.  Justice  Clarke  without  a  jury,  the  plain- 
tiff recovered  judgment  The  Appellate  Division  reversed  it  upon  the  ground 
that  evidence  of  George  Thoma  had  been  improperly  excluded,  as  he  was  not 
an  interested  witness,  as  that  term  is  construed  with  reference  to  section  829 
of  the  Code  of  Civil  Procedure,  the  court  strongly  intimating  that  the  judg- 
ment was  a  just  one,  and  Mr.  justice  Patterson  dissenting  (95  App.  Div.  329, 
88  N.  T.  Supp.  686).  The  second  trial  was  before  Mr.  Justice  Giegerlch  and 
a  jury,  and  resulted  in  a  verdict  for  the  defendant  The  Appellate  Division 
by  a  unanimous  court  reversed  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  After  citing  the  former  appeal,  where  they  held  error  had 
been  committed  in  rejecting  the  evidence  of  Thoma  as  to  personal  transactions 
and  communications  had  by  him  with  the  plalntilTs  Intestate,  the  court  stated 
that  Thoma  was  a  highly  Interested  witness,  and  his  testimony  was  so  con- 
tradictory and  apparently  unreliable  that  justice  required  there  should  be 
another  trial.  109  App.  Div.  24,  95  N.  Y.  Supp.  1045.  The  third  trial  was  be- 
fore Mr.  Justice  Amend  and  a  jury,  and  resulted  in  a  judgment  for  the  de- 
fendant which  was  affirmed  by  the  Appellate  Division,  Mr.  Justice  McLaugh- 
lin dissenting.  An  appeal  was  taken  to  the  Court  of  Appeals,  where  the  judg- 
ment was  finally  affirmed. 

This  record  does  not  show  unnecessary  or  unwarranted  proceedings^  nor  that 
they  were  prolonged  unreasonably,  unnecessarily,  and  wastefully.  The  first 
trial  was  successful,  and  the  administrator  was  not  responsible  for  the  first  ap- 
peal. Although  the  Appellate  Division  reversed,  the  opinion  could  leave  no 
doubt  as  to  the  administrator's  duty.  It  was  necessary  to  bring  the  second  trial 
and  to  appeal  from  the  adverse  judgment.  When  the  Appellate  Division  revers- 
ed, again  ordering  a  new  trial,  it  was  his  duty  to  conduct  the  third  trial,  and, 
upon  the  dissent  of  one  of  the  Justices  of  the  Appellate  Division,  to  obtain  a 
final  adjudication  by  the  Court  of  Appeals.  There  was  not  any  point  at  which 
he  could  have  stopped  without  deserting  his  cause  and  leaving  a  doubt  as  to 
what  the  law  of  the  case  really  was.  The  conduct  of  these  proceedings,  be- 
ginning with  the  appeal  to  the  Appellate  Division  from  the  first  judgment  and 
Involving  the  conduct  of  two  trials,  the  preparation  of  brlefto  and  argument  up- 
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on  three  appeals  to  the  Appellate  Division  and  one  appeal  to  the  Court  of  Ap- 
peals, besides  preparing  numerous  orders,  notices,  and  stipulations,  and  argu- 
ing several  motions,  Including  successful  opposition  to  a  motion  before  the 
Appellate  Division  to  dismiss  an  appeal,  and  again  for  argument,  are  all  part 
of  the  services  Included  In  the  $1,000  charged  to  which  objection  is  made. 

In  the  case  against  the  North  Klver  Savings  Bank  the  facts  were  somewhat 
different.  The  account  was  opened  by  a  check  made  out  to  the  order  of  the 
cashier  of  the  Franklin  Bank,  Indorsed  by  him  to  the  order  of  Julia  Uuf,  in- 
dorsed by  her  In  blank,  and  Indorsed  "George  Thoma,  Att"  The  account  was 
opened  in  the  name  "George  Thoma,  Attorney  for  Julia  Huf."  The  action 
was  brought  upon  the  same  theory  as  the  Union  Dime  Case,  that 'the  agency 
of  Thoma  was  revoked  by  the  death  of  Julia  Huf.  The  administrator  contend- 
ed that  the  form  of  the  check  with  which  the  account  was  opened,  as  well  as 
the  form  of  the  draft  with  which  it  was  closed,  gave  the  bank  notice  that  it 
was  dealing  with  an  agent,  and,  having  assumed  to  deal  with  an  agent,  was 
responsible  to  the  estate  of  the  principal  for  moneys  drawn  after  the  agency 
bad  been  terminated  by  her  death.  The  case  was  tried  before  Mr.  Justice 
Greenbaum,  who,  after  the  submission  of  briefs,  wrote  an  opinion  reviewing 
the  authorities,  and  holding  for  the  defendant  on  the  ground  that  Thoma  was 
himself  the  principal  in  his  dealings  with  the  bank.  The  judgment  was  af- 
firmed by  the  Appellate  Division.  The  administrator  awaited  the  determina- 
tion by  the  Court  of  Appeals  In  the  Union  Dime  Case,  which  settled  the  law  of 
both  cases.  In  this  action  the  service  as  performed  and  Included  in  the  $1,000 
charge  are  the  preparation  for  and  trial  of  the  case,  the  prepairation  of  th<$ 
case  and  argument  of  appeal,  the  preparation  of  briefs  below  and  on  appeal, 
and  after  defeat  obtaining  a  stipulation  that  in  case  of  plaintiff's  success  in 
the  Union  Dlm'e  C&se  and  in  consideration  of  his  not  appealing  to  the  Court  of 
Appeals  in  this  case,  the  defendant  would  satisfy  the  judgments  for  costs 
in  this  action.  There  are  other  items  of  service  and  several  trips  to  Phila- 
delphia Included  in  the  charge,  but  it  Is  unnecessary  to  specify  them.  The  evi- 
dence shows  that  the  charge  was  not  only  reasonable,  but  was  extremely  mod- 
erate. 

But  it  is  contended,  further,  that  it  was  improper  for  the  administrator  to 
incor  this  expense.  Expenses  incident  to  the  prosecution  and  defense  of  ac^ 
tlons  affecting  the  administration  of  the  estate,  including  the  employment  of 
attorneys  and  coun'sel  and  the  obtaining  of  testimony,  are  always  allowed,  pro- 
vided they  are  shown,  on  the  accounting,  to  have  been  necessarily  or  properly 
incurred,  and  the  amount  is  just  and  reasonable.  Redfleld  Sur.  Pr.  §  555,  at 
page  445,  citing  many  cases.  In  this  case  the  expense  was  in  my  opinion  nec- 
essarily and  properly  Incurred.  It  was  impossible  to  foresee  the  result  of  the 
litigation,  and  the  facts  required  action  by  the  administrator  to  conserve  the 
estate.  Moreover,  the  administrator  was  successful  in  the  first  Instance.  In 
Matter  of  Miller,  4  Redf.  Sur.  302,  304,  the  surrogate  says:  *rrhe  objection 
to  the  expenses  incurred  in  the  legal  proceedings  against  the  creditor  must  al- 
so be  overruled.  The  proceedings  were  brought  in  good  faith  for  the  benefit  of 
the  estate,  and  the  fact  that  they  resulted  in  the  first  Instance  in  an  order  In 
favor  of  the  administrator  proves  that  they  were  not  altogether  groundless. 
•  •  •  The  administrator  must  therefore  be  allowed  in  his  account  for  the 
proper  expenses  and  disbursements  Incurred  by  him  in  carrying  on  the  pro- 
ceedings referred  to."  The  legal  expenses  of  appeals  taken  in  good  faith  and 
upon  reasonable  ground  should  be  allowed  out  of  the  estate.  Matter  of  Rltch, 
76  Hun,  36,  27  N.  Y.  Supp.  613. 

Under  the  circumstances  disclosed  by  the  evidence  in  this  case,  It  therefore 
appears  that  the  bringing  of  the  actions  to  which  objection  is  made,  and  the 
prosecution  of  the  appeals,  was  proper.  Although  the  estate  is  small  and  the 
expense  of  these  litigations  has  consumed  a  large  part  of  it,  nevertheless,  in 
view  of  the  recoveries  which  would  have  been  obtained  had  the  actions  been 
successful,  the  expenditure  was  in  my  opinion  warranted. 
.  It  is,  however,  urged  by  the  objectants  that,  inasmuch  as  an  action  had  al- 
ready been  begun  against  George  Thoma  and  a  judgment  obtained  from  him 
for  the  same  sums  for  which  a  recovery  was  sought  in  the  actions  against  the 
Union  Dime  Savings  Institution  and  the  North  River  Savings  Bank,  the  ac- 


Digitized  by 


Google 


988  115  NEW  YORK  SUPPLEMENT.  (Sur.  Ct 

tions  against  these  InstitutionB  were  not  well  founded  In  law,  and  that  there- 
fore the  expenditure  for  the  same  should  not  be  allowed  to  the  administrator. 
It  appears  that  this  judgment  against  George  Thoma  was,  however,  never  paid, 
and  although  the  fact  of  such  prior  Judgment  against  George  Thoma  was. 
during  the  course  of  the  litigation  against  the  Union  Dime  Savings  Institu- 
tion, brought  to  their  attention,  such  previous  judgment  against  George 
Thoma  was  not  pleaded  by  either  the  Union  Dime  or  the  North  River  Bank. 
The  previous  judgment  against  George  Thoma  was  apparently  not  so  obvious 
a  defense  as  to  have  suggested  itself  to  the  learned  counsel  for  the  banks,  and 
I  am  not  prepared  to  hold,  as  a  matter  of  law,  that,  upon  the  suggestion 
by  the  contestants  on  the  accounting  of  a  theory  of  law  which  might  have 
defeated  the  actions  of  the  administrator,  but  which  was  never  set  up  in  the 
litigations  in  question,  for  that  reason  the  accounts  of  the  administrator 
should  be  surcharged  with  the  expense  of  such  litigation. 

Further  objection  is  filed  alle^g  that  the  administrator  failed,  n^lected, 
and  refused  to  enforce  the  Judgm^it  against  George  Thoma,  whereby  the 
judgment  lien  and  the  amount  thereof  was  lost  It  appears  that  the  adminis- 
trator not  only  took  out  execution  against  the  property  of  the  Judgment  debtor, 
but  upon  its  return  unsatisfied  took  out  a  body  execution  under  which  the 
judgment  debtor  was  imprisoned.  He  was  released  by  an  order  of  the  court, 
upon  presentation  of  an  affida'^it  verified  May  29,  1908,  which  was  put  in 
evidence  as  "PlaintilTs  Exhibit  I,"  and  appears  in  the  record  of  the  case  on 
appeal  to  the  Appellate  Division,  First  Department,  in  the  action  against  the 
Union  Dime  Savings  Institution,  at  page  40,  and  which,  among  other  things, 
stated:  "The  deponent  is  without  funds,  and  that  his  family,  consisting  of  a 
wife  and  three  small  children,  are  d^endent  upon  him  for  support*';  and, 
after  reciting  the  withdrawal  of  the  moneys  from  the  bank,  concludes:  **That 
deponent  was  unfortuate  in  being  robbed  of  most  of  said  moneys,  and  suffer- 
ing severe  losses  by  fire  and  by  unfortuate  reverses  In  business,  and  does  not 
possess  one  penny  of  said  moneys." 

The  attorney  for  the  administrator  received  a  letter  which  Is  marked  "Plain- 
tiff's EMiibit  2,"  in  the  action  against  the  Union  Dime  Savings  Institutiont 
and  appears  upon  the  record  to  the  Appellate  Division,  at  page  49,  as  follows: 

"Lodlow  Gail  May  22nd  1903. 

"Dear  Mr.  Loughtall:  Will  you  please  get  me  ought  of  here  i  all  ways 
was  on  hand  when  1  was  called  if  you  have  any  feeling  for  a  man  Just  look 
at  my  Wife  and  three  Children  tink  if  it  was  your  self  in  this  mater  if  you 
dont  want  to  do  it  for  me  do  it  for  my  Wife  and  Children  i  sware  if  1  had 
any  money  1  would  give  it  to  you  all  1  had  i  lost  i  swore  i  was  only  liveing 
on  what  i  earned  every  week  you  can  see  when  i  was  out  of  work  1  did  not 
have  money  to  pay  my  Gass  bill  you  can  see  that  up  in  the  Gass  Co.  and 
thay  wanted  to  turn  off  the  Gass,  think  of  my  Children  and  Wife  they  only 
have  the  Close  that  they  ware  if  i  had  money  i  would  dress  them  better  i 
even  cant  pay  the  doctor  for  when  i  was  sick  and  out  of  work  i  owed  him 
$23.  Dolls.  1  just  started  to  work  about  7  weeks  ago  and  thought  things  would 
be  all  right  if  i  could  do  any  thing  for  you  i  would  but  please  look  in  to  the 
mater  they  might  come  a  day  when  1  can  return  a  favor  In  your  way,  as  1  say 
if  you  dont  do  it  for  me  do  it  for  my  Wife  and  Children  get  me  out  of  here 
i  know  you  can  do  it  and  you  will  have  more  luck  in  the  end  1  sware  1  have 
got  noughtlng  if  1  had  you  would  be  wellcome  to  it  please  think  it-  over  i 
pray  for  you  1  do  any  thing  if  you  will  let  me  out  of  here,  please  come  and 
see  me  if  you  can  or  let  me  know  please  look  at  his  if  you  had  a  Wife  and  3 
Children  and  was  taken  away  from  them  and  she  cant  make  a  liveing  becorse 
she  is  lame  1  never  ran  away  and  when  ever  you  want  me  1  will  all  come  at 
once  hopeing  to  here  from  you  soon 

"Yours  Recepfully,  George  Tlioma.** 

There  is  no  evidence  that  the  administrator  knew  that  Thoma  had  property, 
but  he  had  good  reason  to  believe  that  Thoma  was  insolvent  It  aj^ears,  how- 
ever, that  George  Thoma  was  possessed  of  certain  real  estate  In  Westchester 
county,  and  that  this  was  first  called  to  the  attention  of  the  administrator 
upon  the  foreclosure  of  a  purchase-money  mortgage  on  this  property.    The  ad- 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  huf's  estate.  989 

minigtrator  appeared  in  the  action  and  filed  an  answer,  tlie  property  wap  duly 
advertised  in  foreclosure  proceedings,  and  at  the  sale  was  bought  in  for  $500. 
The  administrator  In  that  proceeding  spread  upon  the  record  by  a  stipulation 
the  fact  of  the  judgment  against  George  Thoma,  and  that  no  part  of  it  had 
been  paid,  and  that  the  whole  amount  of  it,  with  interest,  was  due  and 
owing.  As  the  mortgage  was  a  prior  Hen  to  the  judgment,  and  as  there 
were  no  surplus  funds  after  the  satisfaction  of  the  mortgage,  there  was 
nothing  to  apply  upon  the  judgment  There  was  no  obligation  resting  upon 
the  administrator  to  purchase  the  property  at  the  foreclosure,  even  had  he 
had  sufficient  funds  to  do  so.    Matter  of  Kick,  11  N.  Y.  St  Rep.  688,  6d4. 

Although  the  contestants  submitted  evidence  which  tended  to  show  that  the 
property  was  of  greater  value  than  the  price  which  it  brought  upon  fore- 
closure, as  the  proceedings  were  regular  and  properly  conducted,  such  evi- 
dence is  not  sufficient  in  itself  to  charge  the  administrator  with  bad  faith  or 
with  neglect  of  duty  in  falling  to  collect  the  judgment  out  of  the  property. 

The  objections  filed  are  therefore  overruled. 

The  motion  to  dismiss  the  objections  interposed  by  the  contestants  is  al- 
lowed, and  the  account  may  be  settled  and  filed. 

I.  Balch  Louis,  for  George  Hoffman. 

Ritch,  Woodford,  Bovee  &  Butcher,  for  Union  Dime  Savings  In- 
stitution. 
Jeremiah  D.  Toomey,  for  certain  next  of  kin. 

THOMAS,  S.  The  administrator  is  a  resident  of  Philadelphia,  and 
he  intrusted  all  the  matters  in  the  administration  of  this  estate  to  his  at- 
torney in  this  proceeding.  The  accotmt  filed  discloses  that  receipts 
amounting  to  $3,164  have  been  consumed  in  the  expenses  of  various  lit- 
igations, except  that  a  balance  of  $405.88  remains  to  be  distributed  to 
those  entitled  thereto,  subject  to  the  deductions  of  the  commissions  of 
the  administrator  and  the  expenses  of  this  accounting.  The  debts  of 
the  estate  being  judgments  for  costs  recovered  against  the  administra- 
tor in  some  of  the  litigations,  and  aggregating  $1,387,  besides  interest, 
are  unpaid.  Objections  are  filed  by  the  judgment  creditors  and  certain 
of  the  next  of  kin. 

Credit  claimed  for  expenses  of  litigation  can  be  allowed  when  such 
expenses  were  "necessary,"  and  then  for  a  reasonable  amount  (section 
2730,  Code  Civ.  Proc),  and  a  litigation  can  be  treated  as  necessary 
when  it  has  been  prosecuted  not  only  in  good  faith,  but  also  in  the  ex- 
ercise of  a  reasonable  judgment.  Matter  of  Huntley,  13  Misc.  Rep. 
375,  35  N.  Y.  Supp.  113;  Matter  of  Stanton,  41  Misc.  Rep.  278,  84  N. 
Y.  Supp.  46 ;  St.  John  v.  McKee,  2  Dem.  Sur.  236 ;  Estate  of  Peyster, 
5  N.  Y.  St.  Rep.  334. 

I  am  of  the  opinion  that  the  third  appeal  to  the  Appellate  Division 
of  the  Supreme  Court  in  the  Union  Dime  Savings  Institution  Case,  and 
the  further  appeal  from  the  judgment  of  affirmance  rendered  thereon 
to  the  Court  of  Appeals,  when  it  was  finally  affirmed,  should  not,  un- 
der the  rule  as  I  have  stated,  be  approved.  This  action  against  the 
Union  Dime  Savings  Institution  was  defended  upon  the  ground  that 
the  entire  deposit  had  been  paid  to  one  George  Thoma  under  a  power 
of  attorney  executed  by  the  decedent  in  her  lifetime,  and  it  was  alleg- 
ed that  George  Thoma  had  a  personal  interest  in  the  deposit  of  such  a 
character  as  rendered  the  payment  valid  though  made  after  the  death 
of  the  decedent.    Upon  the  first  trial  of  that  action,  had  before  a  justice 
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of  the  Supreme  Court  without  a  jury,  the  evidence  of  George  Thoma 
as  to  the  transactions  between  himself  and  the  decedent  were  excluded, 
it  being  determined  that  he  was  not  a  competent  witness  under  section 
829,  Code  Civ.  Proc.,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff. On  appeal  the  Appellate  Division  decided  that  George  Thoma  was 
a  competent  vritness,  and  that  his  evidence  should  have  been  received, 
and  the  first  judgment  was  therefore  reversed  and  a  new  trial  ordered. 
Notwithstanding  this  conclusion,  the  court  commented  upon  the  evi- 
dence in  the  case,  and  quite  clearly  expressed  an  opinion  in  hostility  to 
the  defendant's  contentions  in  a  way  likely  to  caution  the  justice  pre- 
siding at  the  second  trial  about  to  be  had  against  being  misled  into 
showing  any  favor  to  the  evidence  then  pronounced  to  be  admissible. 
95  App.  Div.  329,  88  N.  Y.  Supp.  686.  The  second  trial  was  had  be- 
fore a  justice  of  the  Supreme  Court  and  a  jury.  Mr.  Thoma  testified, 
and  a  verdict  was  rendered  in  favor  of  the  defendant.  The  substance 
of  Mr.  Thoma's  evidence  was  that  the  bankbook  had  been  delivered  to 
him  by  the  decedent  and  the  fund  then  given  to  him  by  parol,  he  to  have 
all  that  remained  after  caring  for  the  decedent  during  her  life  and  pay- 
ing the  expenses  of  an  appropriate  funeral  for  her  after  her  death.  The 
sole  question  litigated  was  one  of  fact,  pure  and  simple.  If  Mr.  Thoma 
was  believed,  the  defense  of  the  bank  was  perfect.  Both  sides  were 
fully  heard,  and  various  matters  were  urged  to  attack  the  story  of  Mr. 
Thoma  as  improbable,  or  to  show  him  unworthy  of  belief  because  of 
interest  or  otherwise,  and  evidence  in  corroboration  of  his  testimony 
was  also  given.  On  appeal  from  this  judgment  the  Justices  of  the  Ap- 
pellate Division  were  plainly  of  the  opinion  that  the  verdict  was  erron- 
eous, the  conclusion  being  as  follows : 

"But  even  if  the  technical  reqaisites  of  a  gift  had  been  proved,  the  evidence 
is  so  unsatisfactory  and  Thoma's  evidence  so  contradictory  and  apparently 
unreliable  that  justice  requires  there  should  be  another  trial,  and  for  that 
reason  the  motion  for  a  new  trial  should  have  been  granted.*'  109  App.  Div. 
24,  27,  95  N.  Y.  Supp.  1045. 

The  judgment  was  reversed.  Following  this  action  of  the  Appellate 
Division,  and  in  the  light  of  the  opinion  then  written,  the  third  trial  was 
held  before  another  justice  of  the  Supreme  Court  and  a  jury,  upon 
which  all  the  evidence  obtainable  on  both  sides  of  the  controversy  to 
this  single  issue  of  fact  was  again  threshed  out,  and  another  verdict 
was  rendered  for  the  defendant,  and  a  new  trial  was  denied. 

At  this  point  the  plaintiff  should,  in  my  judgment,  have  rested  and 
accepted  his  defeat  as  final.  Twice  had  the  Appellate  Division  express- 
ed its  opinion  that  Thoma's  story  was  incredible  and  his  evidence  un- 
worthy of  belief,  and  two  different  juries  had,  notwithstanding  those 
opinions,  unanimously  agreed  that  Thoma  had  told  the  truth.  The 
third  trial  was  conducted  with  great  fairness,  and  no  occasion  for  crit- 
icism was  found  upon  the  appeal  that  was  taken  worthy  of  any  com- 
ment whatever,  and,  as  I  have  above  said,  the  issue  presented  was  one 
of  fact,  and  that  alone.  The  jury  had  a  right  to  believe  Thoma,  and  no 
court  could  by  its  direction  require  them  to  make  a  finding  contrary  to 
that  evidence.    To  direct  one  new  tri^l  when  it  is  believed  that  the 
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weight  of  evidence  requires  a  different  result  is  not  unusual,  but  it  is 
not  the  practice  of  appellate  courts  to  keep  on  ordering  new  trials 
against,  repeated  verdicts,  and  counsel  for  the  administrator  in  the  exer- 
cise of  a  reasonable  judgment  should  have  known  that  fact.  A  reversal 
of  the  judgment  would  not  have  availed  him  unless  he  could  have  had 
a  third  jury  to  render  a  unanimous  verdict  that  each  and  every  of  the 
jurors  that  had  previously  tried  the  case  had  been  mistaken.  An  ag- 
grieved litigant,  dealing  with  his  own  funds  and  at  his  own  expense, 
may  sacrifice  his  own  money  in  support  of  his  own  pride  of  opinion, 
but  the  persistent  course  of  litigation  adopted  here,  by  an  administra- 
tor dealing  with  the  funds  of  others,  can  be  excused  only  by  success, 
and  when  the  appeal  came  to  the  Appellate  Division  the  affirmance  of 
the  judgment  was  not  accompanied  by  any  expression  of  opinion. 

The  further  appeal  to  the  Court  of  Appeals  was  equally  ill-advised, 
since  that  court  could  hardly  be  expected  under  the  circiunstances  to 
reverse  a  judgment  as  to  facts  whidi  had  been  so  thoroughly  litigated 
in  the  court  below.  The  question  of  the  competency"  of  Mr.  Thoma  as 
a  witness  under  section  829,  Code  Civ.  Proc.,  might  have  been  debated 
in  that  court  if  the  question  had  been  worthy  of  serious  argument,  but 
in  a  brief  of  48  pages  presented  to  that  court  by  the  appellant  there  is 
only  one  point  upon  this  subject,  and  it  contains  only  eight  lines  of 
printed  comment.  This,  in  my  judgment,  was  fully  as  much  as  the 
question  deserved,  for  Mr.  Thoma  was  not  a  party  to  the  record,  he 
had  no  direct  interest  in  the  result,  and  the  defendant  did  not  acquire 
a  right  to  the  fund  in  controversy  from,  through,  or  under  him.  At 
any  rate,  the  affirmance  in  the  Court  of  Appeals  was  also  without  opin- 
ion. 

When  the  administrator  took  this  third  appeal  he  had  funds  in  his 
hands  wherewith  to  pay  all  debts  of  the  estate,  including  the  judgments 
for  costs  previously  obtained  against  him.  The  expenses  of  the  sub- 
sequent litigation  made  the  estate  insolvent,  and  rendered  the  judg- 
ments for  costs  uncollectible,  except  from  the  sureties  on  the  undertak- 
ings on  appeal.  The  administrator  and  his  attorney  should  have  known 
that  just  this  result  would  follow  unless  they  could  finally  prevail;  it 
was  the  money  of  the  judgment  creditor  they  so  recklessly  put  to  haz- 
ard, and  they  should  not  be  permitted  upon  light  grounds  to  take  from 
the  fund  for  their  own  indemnity  the  means  for  satisfying  the  just 
claim  of  their  adversary.  In  further  criticism  of  the  lack  of  prudence 
with  which  this  litigation  was  conducted,  it  appeared  that  the  adminis- 
trator in  March,  1903,  in  an  action  for  money  had  and  received  com- 
menced by  him  in  the  Supreme  Court,  recovered  by  default  and  pro- 
cured to  be  entered  against  Thoma  a  judgment  for  the  sums  of  money 
collected  by  him  from  savings  banks,  upon  which  judgment  an  execu- 
tion against  the  body  of  the  defendant  was  issued,  under  which  he  was 
imprisoned  and  held  in  confinement  imtil  released  under  a  proceeding 
had  in  the  Supreme  Court.  The  effect  of  the  entry  of  this  judgment 
was  to  destroy  the  remedy  of  the  Union  Dime  Savings  Institution  over 
against  Thoma  in  case  of  a  recovery  against  it  for  an  unauthorized  pay- 
ment to  Thoma,  and  as  a  consequence  of  this  first  proposition  it  op- 
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crated  as  a  complete  bar  and  defense  to  the  action  of  the  administra- 
tor against  it.  So  complete  and  perfect  was  this  defense  that  the  action 
would  have  been  dismissed  on  motion  if  such  motion  had  been  made 
upon  either  the  second  or  the  third  trial  upon  the  fact  of  the  entry  of 
the  judgment  being  shown.  Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y. 
450,  21  N.  E.  172,  4  L.  R.  A.  145,  10  Am.  St  Rep.  479.  This  decision 
of  the  Court  of  Appeals  was  rendered  in  1889.  It  ought  to  have  been 
known  to  the  counsel  for  the  administrator  when  the  judgment  was  en- 
tered against  Thoma  in  1903,  and  at  all  subsequent  times.  It  was  neg- 
ligence in  him  not  to  know  what  the  law  was  on  this  subject,  but,  in 
view  of  the  fact  that  his  eminent  and  successful  adversaries  appear  al- 
so to  have  overlooked  the  point,  I  am  unwilling  to  place  my  decision 
solely  on  this  ground,  or  to  refuse  credit  for  the  disbursements  up  to 
and  including  the  third  trial.  The  finding  and  report  of  the  learned 
referee  will  be  modified  by  disallowing  $250  of  the  counsel  fee  allowed 
by  him,  and  $389.84,  the  disbursements  of  the  two  appeals  from  the 
judgment  rendered  on  the  third  trial,  and  the  account  will  also  be  sur- 
charged with  the  judgments  for  costs  recovered  against  him  on  said 
appeals,  amounting  to  $307.14,  together  with  the  interest  thereon. 

The  contentions  of  the  objectants  relative  to  the  management  by  the 
attorney  for  the  administrator  of  the  foreclosure  suit  and  the  loss  of 
the  judgment  owing  to  the  estate  cannot  prevail.  The  administrator 
was  not  obligated  to  bid  at  the  foreclosure  sale  when  he  was  without 
funds  to  do  so,  and  I' cannot  charge  him  with  notice  that  his  account 
would  be  disapproved  so  as  to  leave  any  part  of  the  estate  in  his  hands. 
The  referee  has  not  found  the  facts  of  this  matter,  and  he  was  not  du- 
ly requested  to  make  any  findings  with  relation  thereto.  The  exception 
to  his  "refusal"  to  make  such  findings  is  therefore  not  a  suitable  foun- 
dation upon  which  to  make  a  decision  in  reversal  of  his  action.  In  all 
other  respects  the  report  of  the  referee  is  confirmed.  The  administra- 
tor will  be  awarded  commissions,  but  he  will  be  charged  personally  with 
the  costs  and  disbursement  of  the  contest. 
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SNYDEB  y.  SNYDER  et  al. 
(Supreme  Court,  Special  Term,  Ontario  County.     March  19,  1909.) 

L  Vendor  and  Pubchaseb  (S  261*)--Ven dob's  Lien— Right. 

The  assignee  of  purchase-money  notes  was  not  entitled  to  a  vendor's 
lien  to  satisfy  notes  glyen  for  the  land  and  personalty  thereon,  where  the 
part  of  the  debt  representing  the  land  was  not  shown. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §  680 ; 
Dec.  Dig.  S  281.*] 

2.  Vendob  and  PuBcnASEB  (S  266*)— Vendor's  Lien— Waitbb. 

The  transfer  of  the  purchase-money  notes  waived  the  vendor's  lien  on 
the  land,  so  that  his  transferee  would  not  be  entitled  to  a  lien. 

[Ed.  Nota — ^Tor  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S  687 ; 
Dec.  Dig.  S  266.*] 

8.  E^AUDULENT  CoNVETAmjEs  (§  312*)— Pbooeedinos— Reliev. 

In  an  action  by  a  vendor  to  set  aside  an  alleged  fraudulent  conveyance 
by  his  vendee,  or  in  the  alternative  to  establish  a  vendor's  lien  on  the 
land,  plaintiff  could  not  recover  an  amount  paid  his  vendee  by  the  alleged 
fraudulent  transferee  as  a  part  of  the  purchase  price  and  afterwards  glv- 
en  to  the  latter  as  a  gift 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  i 
965;Dec.  Dig.  I312.*] 

4.  Fbauduleivt  Conveyances  (S  300*)  —  Sufficienot  of  £}vidence— Pathent 
OF  Consideration. 

In  an  action  to  set  aside  a  conveyance  to  defendant  as  In  fraud  of  cred- 
itors, evidence  held  to  show  that  defendant  agreed  to  pay  $3,000,  In  addi- 
tion to  the  other  consideration  named  In  the  deed,  and  actually  paid  that 
amount  two  months  after  the  deed  was  executed. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  i 
896;Dec.  Dig.  8  300.*] 

B.  Fbauduubnt  Conveyances  (S  80*)  —  Tbansfers  Invalid— Considerakon^ 
Future  Support. 

The  owner  of  land  valued  at  $8,000,  of  which  $2,000  of  the  purchase 
price,  represented  by  a  note,  had  not  been  paid,  in  January,  1902,  trans- 
ferred It  to  defendant  in  consideration  of  $3,000  cash  and  his  agreement 
to  provide  a  home,  board,  clothing,  and  medical  and  personal  attendance 
for  the  grantor  during  his  lifetime,  give  him  the  use  of  a  horse  and  car- 
riage, and  pay  his  funeral  expenses,  and  on  the  same  day  executed  a  bill 
of  sale  for  personalty  thereon,  valued  at  $500  or  $600,  in  consideration 
of  the  payment  to  him  of  an  annuity  of  $100.  The  grantor  owed  no  other 
debts  at  the  time,  and  made  all  payments  on  the  purchase-money  note 
which  became  due  in  his  lifetime.  Held  that,  since  the  $3,000  the  gran- 
tor received  on  making  the  conveyance  was  sufficient  to  pay  all  his  debts, 
including  the  note,  the  provision  for  his  future  support  remained  valid, 
at  least  until  the  grantor  ceased  to  have  sufficient  property  to  pay  the 
note,  80  that  the  conveyance  was  not  fraudulent  as  to  his  vendor. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  S 
207;  Dec  Dig.  §80.*] 

Suit  by  Phoebe  Snyder,  on  behalf  of  herself  and  other  creditors  of 
David  Snyder,  deceased,  against  Wiliard  J.  Snyder,  impleaded  with 
Myron  H.  Snyder,  as  administratrix  of  David  Snyder,  deceased. 
Complaint  dismissed. 

This  action  Is  brought  by  plaintiflt,  as  a  creditor  of  David  Snyder,  deceased, 
on  her  own  behalf  and  on  behalf  of  all  other  creditors,  to  set  aside  a  deed  of 
a  farm  of  138  acres  and  a  bill  of  sale  of  certain  personal  property  upon  this 

•For  othw  OMM  Me  Muno  topic  ft  |  mumbbb  In  Dec.  ft  Am.  Digs.  1807  to  dato»  ft  Rep'r  Indexes 
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farm,  both  made  on  January  20,  1902;  said  deed  not  having  been  recorded  un- 
til the  24th  day  of  AprU,  1905.  This  farm  was  originally  owned  by  William 
H.  Snyder,  and  was  subject  to  a  mortgage  In  favor  of  David  Snyder  for  about 
$6,000.  On  or  about  August  25,  1900,  William  H.  Snyder  and  his  wife,  Phoebe, 
who  Is  the  plaintiff  in  this  action,  conveyed  the  farm  to  David  Snyder  by  deed 
expressing  the  consideration  of  $8,000,  and  also  gave  a  bill  of  sale  of  the  per- 
sonal property  on  the  farm.  This  merged  David  Snyder's  mortgage  of  $6,000, 
and  on  the  same  day  he  gave  to  William  H.  Snyder  his  promissory  note  for 
$2,000,  payable  at  the  rate  of  $100  per  annum  of  principal,  with  interest  at 
4  per  cent,  with  the  privilege  of  making  larger  payments  of  principal.  If  he 
should  so  elect.  This  note  represented  the  balance  of  the  purchase  price  of 
the  farm  and  personal  property,  over  and  above  the  $6,000  mortgage.  Thereaft- 
er and  on  the  same  day  William  H.  Snyder  executed  to  the  plaintiff,  Phoebe 
Snyder,  his  wife,  a  written  bill  of  sale  of  this  note  and  certain  other  personal 
property,  and  delivered  the  same,  with  the  note,  to  William  Pulver,  a  neigh- 
bor and  a  justice  of  the  peace,  who  had  prepared  the  papers  and  acted  for 
the  parties  in  the  transaction,  with  instructions  to  take  possession  of  the  same 
for  him  and  to  deliver  the  same  to  the  plaintiff,  Phoebe  Snyder,  Immediately 
after  his  death.  In  the  month  of  November  in  the  same  year  William  H. 
Snyder  died,  and  shortly  thereafter  Mr.  Pulver  delivered  said  $2,000  note  and 
the  bill  of  sale  thereof  to  the  plaintiff,  Phoebe  Snyder,  who  brings  this  action 
as  the  holder  thereof,  claiming  an  unpaid  balance  due  thereon  from  David 
Snyder  of  $1,600  and  some  interest.  David  Snyder  died  in  February,  1906, 
having  made  all  the  annual  payments  of  $100  of  principal  and  Interest  which 
came  due  and  payable  upon  this  note  during  his  lifetime. 

On  the  20th  day  of  January,  1902,  David  Snyder  executed  and  delivered 
to  the  defendant  Willard  J.  Snyder  a  deed  of  this  farm,  expressing  a  consid- 
eration of  $1  paid,  and  containing  covenants  on  the  part  of  the  grantee,  Wil- 
lard J.  Snyder,  during  the  lifetime  of  said  David  Snyder,  to  furnish  and  pro- 
vide him  a  good  and  suitable  home,  board,  clothing  and  lodging,  care,  mend- 
ing and  washing,  proper  wearing  apparel,  medicines  and  medical  attendance, 
care,  and  assistance  when  ill,  the  use  of  one  horse  and  carriage  and  harness, 
and  feed  and  care  for  the  same,  and  upon  the  death  of  said  David  Snyder 
pay  and  defray  all  his  funeral  expenses;  and  on  the  same  day  said  David 
Snyder  executed  and  delivered  to  said  Willard  J.  Snyder  a  bill  of  sale  of  per- 
sonal property  upon  said  farm,  of  the  value  of  $500  or  $600,  in  consideration 
of  an  agreement  of  said  Willard  J.  Snyder,  contained  therein,  to  pay  to  said 
David  Snyder  $100  on  the  20th  day  of  January  in  each  and  every  year  there- 
after during  the  lifetime  of  said  David  Snyder.  This  deed  and  bill  of  sale 
were  delivered  to  the  defendant  Willard  J.  Snyder  on  the  evening  of  the  day 
they  were  executed;  but  he  did  not  record  the  deed  In  the  county  clerk's 
office  until  the  24th  of  April,  1905.  He  took  possession  of  the  farm  and 
I)ersonal  property  shortly  after  the  deed  was  made,  and  he  took  David  Sny- 
der Into  his  family  and  furnished  him  support  and  maintenance  from  the 
date  of  the  deed,  January,  1902,  until  the  date  of  his  death,  February,  1906, 
and  paid  his  funeral  and  burial  expenses.  At  the  time  of  his  death,  David 
Snyder  owed  no  debts,  except  the  note  held  by  the  plaintiff  upon  which  this 
action  is  brought,  and  at  the  time  of  the  making  of  the  deed  by  David  Snyder 
to  the  defendant  Willard  J.  Snyder,  January,  1902,  David  Snyder  owned  no 
other  real  estate  and  no  personal  property  other  than  that  included  in  the 
bill  of  sale  to  Willard  J.  Snyder,  except  to  the  value  of  $200  or  $300,  and  ex- 
cept a  claim  against  Willard  J.  Snyder  for  $3,000,  part  of  the  purchase  price 
of  said  farm,  which  the  defendant  Willard  J.  Snyder  claims  he  agreed  to  pay, 
and  did  subsequently  and  within  two  or  three  months  pay  to  David  Snyder 
In  cash. 

This  action  is  brought  to  set  aside  the  deed  and  bill  of  sale  to  Willard  J. 
Snyder  as  fraudulent  against  the  plaintiff,  or,  in  the  alternative,  to  establish 
an  equitable  lien  for  the  plaintiff's  debt  upon  this  farm  as  a  part  of  the  pur- 
chase price  thereof  remaining  unpaid  on  its  sale  from  William  H.  Snyder  to 
David  Snyder. 

Huson  &  Lincoln,  for  plaintiff. 

George  D.  Peck  (Frank  Rice,  of  counsel),  for  defendant. 
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FOOTE,  J.  Plaintiff  is  not  entitled  to  a  vendor's  lien,  even  if  one 
could  be  adjudged  in  this  form  of  action,  first,  because  her  debt  rep- 
resents part  of  the  purchase  price  of  personal  property,  and  the  amount 
which  is  purchase  price  of  the  land  is  not  shown ;  second,  because  the 
transfer  of  the  note  to  her,  if  valid,  did  not  carry  the  vendor's  lien, 
but  waived  it.  White  v.  Williams,  1  Paige,  Ch.  602 ;  Hallock  v.  Smith, 
3  Barb.  267;  Smith  v.  Smith,  9  Abb.  Prac.  (N.  S.)  420. 

Although  many  of  the  circumstances  raise  serious  doubt  as  to  the 
alleged  payment  of  the  $3,000  as  part  consideration  for  the  farm,  yet, 
in  the  absence  of  sufficient  evidence  or  controlling  circumstances  to 
the  contrary,  I  must  accept  the  positive  testimony  of  defendant  and 
his  wife  to  such  payment,  corroborated  as  it  is  by  the  receipt  of  David 
Snyder  for  the  money  and  the  promissory  notes  given  by  defendant 
to  his  wife  for  $2,000  of  the  money  borrowed  from  her.  The  facts 
that  David  Snyder,  during  the  remaining  four  years  of  his  life,  is  not 
shown  to  have  had  any  such  amount  of  money,  and  that  its  loss  or  dis- 
position is  in  no  way  satisfactorily  accounted  for,  and  that  when  he 
died  it  had  wholly  disappeared,  and  that  his  mode  of  life  was  such 
that  he  could  not  have  used  any  of  it  for  himself,  have  caused  con- 
siderable hesitation  in  reaching  the  conclusion  that  it  was  actually  paid. 
It  is,  of  course,  possible  that  deceased  burned  this  money,  as  one  wit- 
ness claims  to  have  overheard  him  threatening  to  do,  or  he  may  have 
made  a  gift  of  the  money  to  defendant  or  some  member  of  his  fam- 
ily. If  so,  it  cannot  be  recovered  in  this  form  of  action.  The  testi- 
mony as  to  amounts  of  money  in  currency  seen  in  possession  of  de- 
•  ceased  and  in  pocketbooks  in  his  room  is  of  little  probative  value  here. 
It  does  not  show  him  in  possession  of  so  large  a  sum  as  $3,000  at  any 
time.  These  circumstances,  however,  I  am  constrained  to  hold  do  not 
overcome  the  positive  testimony  as  to  the  actual  payment  of  the  money. 
The  weight  of  the  testimony  is  in  favor  of  the  defendant  to  the  effect 
that  on  file  purchase  of  this  farm  defendant  agreed  to  pay  $3,000,  in 
addition  to  the  consideration  named  in  the  deed,  and  that  he  did  ac- 
tually pay  that  sum  within  about  two  months  after  the  deed  was  made. 

This  being  so,  the  transaction  was  not  fraudulent  as  to  plaintiff,  not- 
withstanding the  provision  for  the  grantor's  benefit  and  his  future  sup- 
port. The  grantor  owed  no  other  debts ;  at  least,  it  is  not  shown  that 
he  did.  With  $3,000  in  his  possession,  he  was  not  insolvent.  He  had 
ample  property  to  pay  all  his  debts,  including  plaintiff's  note. 

The  provision  for  his  future  support  was  valid  at  the  time  it  was 
made,  and  remained  valid,  at  least  until  such  time  as.  he  ceased  to  have 
sufficient  other  property  to  pay  plaintiff's  note.  He  made  all  the  pay- 
ments on  this  note  which  matured  in  his  lifetime,  amounting  to  over 
$700  of  principal  and  interest.  If  he  committed  any  fraud  on  plain- 
tiff's rights,  it  was  not  in  making  the  deed,  but  in  subsequently  dispos- 
ing of  the  $3,000 ;  or,  if  he  did  not  dispose  of  it,  then  some  third  party 
has  committed  a  fraud  both  on  plaintiff  and  the  deceased  by  secreting 
it.  I  think  the  case  is  controlled  by  the  principles  decided  in  Kain 
V.  Larkin,  131  N.  Y.  300,  30  N.  E.  105. 

It  follows  that  plaintiff's  complaint  must  be  dismissed,  but  no  costs 
are  allowed  to  defendant.    Findings  may  be  submitted- 


Digitized  by 


Google 


996  116  NBW  YORK  SUPPLEMENT.  (Sup.  Ct 


LEVY  T.  FBEIMAN. 
(Supreme  Ck>art,  A|H;)elIate  DiTiaton,  Seoond  Department    Mardi  19,  1909.) 

1.  CONTBACTB  (|  190*)— CONSTEUCTION-— SUBJSCT-^ATTBB. 

Where  the  seller  of  property  deposited  with  defendant  a  sum  In  escrow, 
to  be  returned  if  the  seller  had  a  violation  against  the  premises  dismissed, 
and  to  be  paid  to  the  buyer  If  he  did  the  work  requisite  to  have  the  yIo- 
latlon  dismissed,  the  buyer  must  show  that  the  violation  was  removed  and 
the  work  paid  for  by  himself,  in  order  to  recover  the  deposit 

[E3d.  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  {  190.*] 

Z  Damages  (|  81*>— Liquidated  Damages— Bbbach  of  Ck>imAor. 

Where  the  seller  of  property  deposited  a  sum  in  escrow,  to  be  returned 
if  he  removed  a  violation  against  the  premises,  and  to  be  paid  to  the 
buyer  If  the  latter  did  the  work  necessary  to  remove  the  violation,  upon 
removing  the  violation  by  doing  the  work,  the  buyer  was  entitled  to  recov- 
er the  whole  sum  as  liquidated  damages,  and  not  merely  sufficient  thereof 
to  pay  for  the  work  done ;  the  actual  damages  contemplated  being  uncer- 
tain, and  the  amount  on  the  face  of  the  contract  not  being  disproportion- 
ate to  the  probable  loss  caused  by  the  seller's  failure  to  remove  the  vio- 
lation as  agreed. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent  Dig.  |  177;  Dec  Dig. 
I  81.*] 

8.  Damages  (|  76*)— Liquidated  Damaged— Natube. 

Where  the  actual  damages  contemplated  at  the  time  of  the  agreement 
are  uncertain  in  their  nature,  and  Incapable  of  being  exactly  determined, 
and  may  be  dependent  upon  extrinsic  circumstances,  and  the  amount 
agreed  upon  as  damages  for  Its  breach  Is  not,  on  the  face  of  the  contract, 
wholly  disproportionate  to  the  probable  loss  therefrom,  it  will  be  deemed 
liquidated  damages. 

[Ed.  Note.— FOr  other  cases*  see  Damages,  Cent  Dig.  H  164-175 ;  Dec 
Dig.  I  7a*] 

Appeal  from  Municipal  Court,  Borough  of  Brookl)m,  Third  Dis- 
trict. 

Action  by  Joseph  Levy  against  Leopold  Freiman.-  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  BURR,  and 
RICH,  JJ. 

Isador  Dobroezynski,  for  appellant. 

Louis  Burstein  (Charles  Burstein,  on  the  brief),  for  respondent 

JENKS,  J.  The  defendant  appeals  from  the  plaintiff's  judgment 
for  $100,  rendered  after  trial  in  the  Municipal  Court  without  a  jury. 
The  plaintiff  complains  that  the  defendant  is  liable  to  him  upon  the 
defendant's  undertaking,  as  follows: 

"I,  Leopold  Frelman,  do  hereby  acknowledge  the  receipt  of  the  sam  of 
one  hundred  dollars,  which  I  agree  to  hold  In  escrow  until  violation  No.  532/03 
against  premises  No.  148  Varet  street  shall  hare  been  removed,  or  dismissed ; 
and  upon  presenting  to  me  dismissals  of  the  said  violations  I  agree  to  return 
the  sum  of  one  hundred  dollars,  provided,  always,  that  If  the  said  work  has 

•For  oUi«r  omm  m«  sam*  topic  *  I  shtmbsb  in  Dec.  *  Am.  Disi.  Ifl07  to  dato,  *  Rep'r  IndezM 
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been  done  by  the  said  Isadore  Deutsch  and  Samuel  Deutsch,  and  paid  for  by 
them,  then  the  $100  is  to  be  returned  to  Isadore  Deutsch  and  Samuel  Deutsch. 
If,  on  the  other  hand,  the  work  shall  have  been  done  by  Joseph  Levy,  and  paid 
for  by  him,  then  I  am  to  turn  oyer  the  said  sum  of  |100  to  Joseph  Levy. 
"Dated  New  York,  June  28,  1907.  Leopold  Freiman." 

The  record  is  almost  bare  of  any  evidence  to  put  the  court  in  the 
situation  of  the  parties,  that  it  might  consider  the  surrounding  circum- 
stances in  quest  of  their  meaning  and  intent.  The  defendant's  efforts 
thus  to  aid  the  court  were  repressed  under  objections,  and  so  the  court 
was  deprived  of  the  application  of  "a  conspicuous  and  far-reaching 
rule."  Gillet  v.  Bank  of  America,  160  N.  Y.  665,  55  N.  E.  292;  Ma- 
loney  v.  Iroquois  Brewing  Co.,  173  N.  Y.  310,  66  N.  E.  19.  The 
writing  shows  that  the  defendant  received  $100,  but  not  who  deposited 
it.  It  did  crop  out  in  the  testimony  that  Deutsch  was  the  seller  of  the 
premises  and  the  plaintiff  was  the  purchaser  thereof.  We  may  also 
infer  that  there  was  "a  violation"  outstanding,  and  that  this  agreement 
was  made  in  consequence;  and  as  the  defendant  agrees  "to  return" 
the  sum  to  the  Messrs.  Deutsch,  and  "to  turn  over"  the  sum  to  the 
plaintiff,  we  may  infer  that  the  Messrs.  Deutsch  were  the  depositors. 
The  agreement  contemplated  that  work  would  be  done  to  remove  the 
violations,  and  the  purpose  of  the  deposit  was  to  indemnify  the  plain- 
tiff if  the  cost  of  the  work  was  paid  by  him.  He  was  bound  to  show 
that  the  violation  had  been  removed  or  dismissed  as  the  result  of  such 
work  so  paid  for.  I  think  that  the  plaintiff  failed  to  prove  the  doing 
of  such  work  and  payment  therefor.  His  own  testimony  is  too  general 
and  indefinite,  and  that  of  the  inspector  vague  and  indicative  some- 
what that  such  particular  work  was  not  done.  The  testimony  of  the 
latter  witness  likewise  indicates  that  the  violation  was  not  dismissed 
because  of  any  work  done.  I  think,  therefore,  that  there  should  be  a 
new  trial. 

As  to  the  question  whether  the  plaintiff  was  entitled  to  the  $100, 
or  only  so  much  thereof  as  actually  made  good  his  outlay  for  the  work, 
the  rule  is  that  this  depends  on  the  intention  of  the  parties,  shown  by 
the  situation  and  by  the  writing.  See  Caesar  v.  Rubinson,  174  N.  Y. 
496,  67  N.  E.  68.  The  terms  of  the  writing  are  that  the  $100,  not  any 
part  thereof,  or  so  much  thereof  as  may  be  necessary,  shall  be  paid  to 
the  plaintiff  in  the  event  of  his  doing  the  work.  A  rule  frequently 
invoked,  and  one  germane  to  this  question,  is  that  such  a  sum  is  re- 
garded as  liquidated  damages  when  the  actual  damages  contemplated 
at  the  time  of  the  agreement  "are  in  their  nature  uncertain  and  un- 
ascertainable  with  exactness,  and  may  be  dependent  upon  extrinsic 
considerations  and  circumstances,  and  the  amount  is  not,  in  the  face. 
of  the  contract,  out  of  all  proportion  to  the  probable  loss."  Ward 
V.  Hudson  River  Building  Co.,  125  N.  Y.  230,  26  N.  E.  256;  Little 
V.  Banks,  86  N.  Y.  268 ;  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  45, 
67;  Clement  v.  Cash,  21  N.  Y.  263;  Baglie  v.  Peddie,  6  Sandf.  192; 
Id.,  16  N.  Y.  469,  69  Am.  Dec.  713 ;  Dunlop  v.  Gregory,  10  N.  Y. 
241,  61  Am.  Dec.  746;  Cotheal  v.  Talmage,  9  N.  Y.  551,  61  Am. 
Dec.  716.  See,  too.  Ward  v.  H.  R.  B.  Co.,  126  N.  Y.  230,  26  N.  E. 
256.    I  do  not  mean  to  say  that  this  rule  must  be  necessarily  applied 
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Upon  the  new  trial,  which  may  disclose  additional  facts  to  reveal  the 
intention  of  the  parties. 

The  judgment  is  reversed,  and  a  new  trial  ordered;  costs  to  abide 
the  event.    All  concur. 


(62  Misc.  Rep.  69.) 

NEW  YORK  PRODUCE  EXCHANGE  BANK  v.  TWELFTH  WARD  BANK 
OF  CITY  OF  NEW  YORK. 

(Bupreme  Court,  Special  Term,  New  York  County.    January,  1909.) 

Tbial  (I  343*)  —  Request  to  DiSEor  Verdict— Submissiow  to  Jury— Conclu- 
siveness OF  Verdict. 

Where  each  party  moved  for  a  direction  of  a  verdict  in  its  favor,  but 
both  motions  were  denied,  and  disputed  questions  of  fact  were  submitted 
to  the  Jury,  the  court  is  bound  by  the  verdict  to  the  same  extent  as  a  ver- 
dict on  any  issues  in  an  action  at  law. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  810;  Dec  Dig.  I 
843.*] 

Action  by  the  New  York  Produce  Exchange  Bank  against  the 
Twelfth  Ward  Bank  of  the  City  of  New  York.  Verdict  for  defend- 
ant.   Motion  for  new  trial  denied. 

James  E.  Kelly,  for  plaintiff. 
Katz  &  SommerLch,  for  defendant 

DAYTON,  J.  Both  sides  moved  for  the  direction  of  a  verdict. 
The  court,  however,  denied  the  motions,  and  submitted  the  issues  of 
fact  to  the  jury,  which  found  for  defendant.  In  Bank  of  State  of 
New  York  v.  Southern  Nat.  Bank,  170  N.  Y.  1,  62  N.  E.  677,  the 
court  said: 

''When  both  parties  ask  for  the  direction  of  a  verdict  in  their  favor,  and 
neither  requests  to  go  to  the  Jury,  they  submit  to  the  court  for  decision  any 
question  of  fact  that  Is  presented  by  the  evidence.  In  this  case,  howeyer,  the 
court  refused  to  accept  such  submission,  and  sent  certain  questions  of  fact  to 
the  Jury  for  its  determination.  We  are  inclined  to  the  opinion  that  the  ver- 
dict of  the  Jury  on  these  questions  must  be  given  the  same  effect  as  is  accord- 
ed to  a  verdict  on  any  issues  in  an  action  of  law." 

I  can  see  no  distinction  between  a  denial  of  motions  by  both  par- 
ties, followed  by  the  submission  by  the  court  of  specific  questions  of 
fact  to  the  jury,  and  the  submission  of  all  the  questions  of  fact  after 
the  denial  of  such  motions.  Nor  do  I  understand  that  waiver  of  a 
jury  trial  through  united  motions  for  the  direction  of  a  verdict  can 
be  effected  in  an  action  at  law,  and  thus  impose  upon  the  court  the 
duty  of  determining  upon  conflicting  evidence  disputed  facts  material 
to  the  issues  without  the  consent  of  the  court.  The  case  at  bar  pre- 
sented testimony  pro  and  con  as  to  whether  or  not  the  check  of  Bau- 
man  &  Co.  had  been  altered ;  also  whether  or  not  it  had  been  altered 
with  the  knowledge  and  consent  of  the  drawer ;  also  whether  or  not  it 
had  been  signed  in  blank  and  delivered  unaltered  in  the  course  of 
business;  and  whether  or  not,  if  altered,  its  general  appearance  was 
such  as  to  call  for  inquiry  by  either  plaintiff  or  defendant  before  its 

*For  other  cases  see  same  topic  ft  |  nxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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acceptance  for  deposit  or  payment.  In  my  opinion  both  parties  should 
have  asked  to  go  to  the  jury,  and  the  refusal  to  direct  a  verdict  for 
either  party  was  proper. 

The  learned  counsel  for  the  plaintiff  urges  that  the  burden  of  proof 
was  upon  the  defendant  to  show  the  existence  of  circumstances  mak- 
ing plaintiff's  recovery  inequitable.  Aside  from  the  failure  of  plain- 
tiff's counsel  to  except  to  the  "burden  of  proof"  portion  of  the  charge, 
it  may  be  said  that  Hathaway  v.  County  of  Delaware,  186  N.  Y.  368, 
78  N.  E.  153,  13  L.  R.  A.  (N.  S.)  273,  113  Am.  St.  Rep.  909,  cited 
by  him,  does  not  seem  to  sustain  his  contention.  That  case,  the  court 
said  (page  371  of  185  N.  Y.,  page  154  of  78  N.  E.  [3  L.  R.  A.  (N. 
S.)  273,  113  Am.  St.  Rep.  909]),  "is  on  all  fours  with  that  of  Mayer 
V.  Mayor  of  N.  Y.,"  63  N.  Y.  455,  where  payment  of  taxes  had  been 
made  on  the  wrong  lot ;  the  court  holding  that,  as  the  city  had  not  lost 
its  lien,  the  plaintiff  could  recover.  Here  the  issue  was  which  of  these 
two  banks  should  be  charged  on  disputed  facts  in  receiving  or  pay- 
ing a  check.  This  was  a  question  of  law,  which  involved  no  discussion 
of  equitable  principles. 

Motion  for  new  trial  denied.  Thirty  days'  stay  after  entry  of  judg- 
ment.   Sixty  days  to  make  case  on  appeal. 

Motion  for  new  trial  denied. 


ADAMS  y.  GILLIO  et  al. 
(Supreme  Ourt,  Appellate  Division,  Fourth  Department    March  8,  1909.) 

1.  RSFOBlfATION  OF  InSTBUMKNTS  (|  25*)— DEEDS— INTENTION  OF  PARTIES. 

Where  both  parties  to  a  deed  knew  that  It  contained  no  provision  re- 
stricting the  use  of  land  to  the  erection  of  dwellings  thereon,  and  did  not 
intend  that  it  should,  the  grantor  could  not  have  it  reformed  by  insert- 
in  such  a  restrictive  covenant 

[Ed.  Note. — ^For  other  cases,  see  Reformation  of  Instruments,  Gent  Dig. 
S86;  Dea  Dig.  §25.*] 

2.  Deeds  (§  211*)— Evidence— Sufficienot— Fraud— Intention. 

In  a  suit  to  set  aside  a  deed  to  a  lot  as  being  procured  by  fraud,  evi- 
dence held  to  sustain  a  finding  that  defendant  intended  to  erect  a  garage 
thereon  when  he  purchased  the  lot,  representing  that  he  intended  to  erect 
dwellings. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  S  645;  Dec.  Dig.  § 
211.*] 
8.  Fraud  (§  12*)- Deception  Constituting  Fraud— Promises. 

Fraud  cannot  be  predicated  solely  upon  a  promise  not  performed,  even 
if  the  promisor  never  intended  to  fulfill  his  promise. 

[Ed.  Note.— For  other  cases»  see  Fraud,  Cent  Dig.  S  14 ;  Dec.  Dig.  |  12.*] 
4.  Deeds  (|  70*)  —  Validity— Fraud— Misrepresentation— Statement  of  In- 
tention. 

Where  though  the  deed  contained  no  restrictive  covenant  as  to  build- 
ings the  grantee  represented  that  he  intended  to  erect  a  dwelling  house 
en  the  lot,  when  he  in  fact  at  the  time  intended  to  erect  a  garage  thereon 
and  immediately  proceeded  to  do  so,  the  representation  was  of  a  present 

*I^r  otli«r  oaa«B  ■••  sun*  topic  ft  |  numbbb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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ezlBting  intent,  and  not  a  mere  promise,  and  was  eqniyalent  to  a  misrepre- 
Benta,tion  of  fact,  so  as  to  aroid  the  deed  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  |  168;  Dec.  Dig.  i 
70.*] 

McLennan,  P.  J.,  and  Robson,  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Catherine  Adams  against  Alexander  J.  Gillig  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Riordan  &  Bott  and  Horace  McGuire,  for  appellants. 
James  W.  Persons,  Adelbert  Moot,  and  Helen  Z.  M.  Rogers,  for 
respondent. 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs.  The 
action  was  brought  to  set  aside  a  contract  and  deed  of  real  property, 
or,  in  the  alternative,  to  reform  said  contract  and  deed  so  as  to  limit 
the  building  upon  the  land  to  dwelling  houses,  and  to  procure  the  is- 
sue of  temporary  and  permanent  orders  restraining  the  building  of 
other  than  dwelling  houses  upon  the  property  sold. 

It  is  not  contended  that  the  plaintiff,  under  the  evidence  in  the  case, 
was  entitled  to  any  reformation  of  the  contract  or  deed.  The  atten- 
tion of  both  parties  was  called  to  the  question,  before  the  contract 
and  deed  were  prepared,  as  to  what  use  the  defendant  Gillig  was  to 
make  of  the  property.  Neither  party  asked  to  have  any  restrictive 
clause  inserted  in  the  papers.  They  knew  there  was  no  such  clause 
therein  when  the  papers  were  executed.  They  did  not  intend  there 
should  be.  The  referee  did  not  find  that  the  plaintiff  was  entitled 
to  a  reformation  of  the  contract  or  deed.  The  only  relief  that  plain- 
tiff was  entitled  to,  if  any,  was  that  which  the  referee  awarded,  setting 
aside  the  contract  and  deed  as  having  been  procured  by  fraud  prac- 
ticed upon  the  plaintiff  by  the  defendant  Gillig,  and  the  only  fraud 
found  by  the  referee  was  that  the  defendant  Gillig  represented  to  the 
plaintiff  that  he  intended  to  use  the  property  for  dwelling  houses,  and 
for  no  other  purpose,  when  as  a  matter  of  fact  he  had  all  the  time 
preconceived  intent  to  construct  an  automobile  garage  thereon.  It 
was  further  found  that  the  statement  of  his  then  existing  intent  was 
false,  was  known  to  him  to  be  false,  was  made  with  intent  to  de- 
ceive, was  relied  upon  by  plaintiff  as  true,  and  she  was  deceived  there- 
by, and  was  induced  to  make  the  contract  and  deed,  and  was  injured 
and  damaged  thereby.  So  far  as  these  findings  dealt  with  the  facts, 
we  see  no  reason  why  they  are  not  sustained  by  the  evidence,  or  why 
we  should  hold  they  were  contrary  to  the  evidence.  The  defendant's 
Gillig^s  real  design  was  quite  apparent  from  what  he  did.  The  con- 
tract was  made  May  19,  1908.  The  deed  was  given  June  2,  1908. 
On  the  same  day  (June  2,  1908)  he  wrote  to  the  motor  company  to 
secure  an  agency  for  the  Cadilac  motor  car.  On  the  next  day  (June 
3,  1908)  he  instructed  an  architect  to  prepare  plans  and  specifications 
for  the  garage.    On  June  8,  1908,  the  plans  and  specifications  were 

*For  oth«r  OMM  sM  sam«  topic  *  S  mumbeb  in  D«c.  ft  Am.  Digi.  1907  to  date,  *  Rop'r  IndezM 

Digitized  by  VjOOQIC 


Sup.  Ct.)  ADAM8  T.  OILLIO.  1001 

furnished  him.  On  June  15,  1908,  he  made  a  contract  for  the  erec- 
tion of  the  garage  on  the  property  at  an  expense  of  $11,757,  and  on 
June  17,  1908,  tfie  construction  was  commenced.  In  view  of  these 
established  facts,  there  could  be  little  doubt  as  to  his  intention  when 
he  made  the  contract  and  deed.  That  he  made  the  representation 
claimed  is  equally  apparent.  He  hardly  denies  it.  The  plaintiff  first 
learned  June  19,  1908,  that  the  construction  of  the  garage  had  been 
commenced.  Without  any  unnecessary  delay  she  went  to  the  de- 
fendant Gillig  and  offered  to  return  to  him  the  consideration  paid 
for  the  property,  $5,425,  to  pay  all  expenses  he  had  incurred  up  to 
that  time,  and  to  procure  him  another  site  for  his  garage,  if  he  would 
reconvey  the  property  he  had  purchased  of  her.  He  refused  to  do  this, 
and  this  action  was  soon  commenced.  The  contractors  were  joined 
as  parties  defendant  with  Gillig,  and  a  temporary  injunction  was  se- 
cured restraining  the  continuance  of  the  work  on  the  garage.  No 
further  work  has  been  done  thereon. 

The  building  of  a  garage  on  the  property  would  be  a  great  damage 
to  plaintiff's  other  property  adjoining  that  sold.  The  property  was 
in  one  of  the  best  residence  localities  in  the  city  of  Buffalo,  and  the 
referee  very  properly  found  that  the  false  representation  was  design- 
ed to  and  did  deceive  the  plaintiff  and  induce  her  to  make  the  con- 
tract and  deed,  and  that  she  was  injured  thereby.  The  only  question 
really  involved  in  this  appeal  is  one  of  law,  as  to  whether  the  repre- 
sentation was  one  upon  which  fraud  could  be  predicated,  that  he  in- 
tended to  use  the  property  to  build  dwelling  houses  on,  and  -for  no 
other  purpose.  The  claim  is  that  the  statement  was  not  in  the  nature 
of  a  promise,  nor  an  expectation  merely,  but  of  a  then  present  exist- 
ing intent ;  and  peculiar  force  is  given  to  this  claim  by  the  very  clear 
and  satisfactory  proof  that  Gillig  then  had  an  existing  intent  and  pur- 
pose to  construct  a  garage  on  the  property,  and  made  the  representation 
for  the  purpose  of  cheating  and  defrauding  her,  and  inducing  her  to 
make  the  contract  and  deed,  which  she  would  not  have  done,  if  she 
had  known  the  real  truth.  It  is  not  sought  to  uphold  the  judgment  up- 
on the  theory  that  the  statement  made  was  a  promise  as  to  the  future 
use  to  be  made  of  the  premises,  and  therefore  the  cases  referred  to 
by  the  appellants'  counsel,  where  there  was  a  promise  merely,  need 
not  be  very  carefully  considered. 

Appellants'  counsel  cites  a  line  of  cases  apparently  holding  that  a 
mere  promise  to  do  anything  in  the  future  will  not,  when  violated,  be 
a  basis  for  the  allegation  of  fraud,  even  if  there  was  an  intention  at 
the  time  the  promise  was  made  to  violate  the  same.  Respondent's 
counsel  cites  another  line  of  cases,  however,  apparently  holding  a 
contrary  doctrine.  These  cases  are  sought  to  be  distinguished  by  op- 
posing counsel  upon  one  ground  and  another.  We  do  not  desire  to 
enter  upon  any  analysis  of  these  cases.  Our  judgment  is  that  the 
law  in  this  state  is  that  fraud  cannot  be  founded  solely  upon  a  prom- 
ise not  performed,  even  if  the  promisor  never  intended  to  fulfill  the 
same.    Sec  Kley  v.  Healy,  127  N.  Y.  561,  28  N.  E.  593. 

The  question  here  is  slightly  different,  however.  This  statement 
was  in  no  sense  a  promise.    It  was  a  statement  of'  a  present  existing 
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intent,  and  we  see  no  reason  why  it  was  not  as  much  an  existing  fact 
as  any  other  fact  that  could  be  made  the  basis  of  a  charge  of  fraud. 
The  purpose  of  the  statement  was  to  deceive  and  defraud,  and  it  ac- 
complished such  purpose.  There  is  no  decision  in  this  state  bearing 
upon  this  precise  point,  but  it  is  reasonable  to  hold  the  defendant 
liable  for  this  fraud. 

The  result  in  this  case  is  in  accord  with  justice,  and  we  think  the 
judgment  should  be  affirmed.  All  concur,  except  McLENNAN,  P. 
J.,  and  ROBSON,  J.,  who  dissent. 

McLENNAN,  P.  J.  (dissenting).  The  material  findings  of  fact  arc 
supported  by  evidence,  and  are,  in  substance,  that  in  May,  1908,  the 
defendant  entered  into  negotiations  with  plaintiff's  agents  looking  to 
the  purchase  of  some  real  property  situate  in  a  residential  portion  of 
the  city  of  Buffalo,  in  which  locality  were  other  lands  owned  by  the 
plaintiff;  that  the  purchase  price  was  agreed  upon,  and  during  the 
negotiations  the  defendant  was  asked  for  what  purpose  he  desired  to 
use  the  land  which  he  was  seeking  to  purchase,  and  in  reply  he  stated, 
in  substance,  that  he  intended  to  use  the  property  only  for  the  "pur- 
pose of  building  residences  thereon,"  and  that  statement  or  declara- 
tion was  communicated  to  the  plaintiff ;  that  said  statement  of  inten- 
tion so  made  by  the  defendant  was  false  and  fraudulent,  and  made 
with  intent  to  deceive  the  plaintiff;  that  she,  however,  believed  and 
relied  upon  the  same,  and  entered  into  a  written  contract  with  the  de- 
fendant for  the  sale  of  the  premises  to  him,  the  plaintiff  agreeing,  on 
or  before  May  28,  1908,  to  furnish  to  the  defendant  a  "full  tax  and 
title  search,  *  *  *  showing  a  good  and  marketable  title,  and  show- 
ing the  premises  free  and  clear  of  all  liens  and  incumbrances,"  except 
a  certain  mortgage,  from  the  lien  of  which  she  agreed  these  premises 
would  be  released  at  the  date  of  the  consummation  of  this  transac- 
tion. The  defendant  agreed  to  pay  $100  down,  which  he  did,  and  the 
balance,  $6,426,  on  the  8th  day  of  June,  1908,  at  which  time  it  was 
agreed  a  warranty  deed  of  the  premises  should  be  delivered  to  him  by 
the  plaintiff.  Such  contract  contained  no  restrictive  clause  or  cove- 
nant. Thereafter,  and  on  June  2,  1908,  the  plaintiff,  through  her 
agents,  duly  delivered  to  the  defendant  a  search  of  the  premises,  show- 
ing a  marketable  title,  and  delivered  to  him  a  warranty  deed  of  the 
same,  which  he  accepted,  and  paid  the  balance  of  the  purchase  price, 
viz.,  $5,426.  Such  deed  contained  no  restrictive  clause  or  covenant, 
and  did  not  in  any  manner  refer  to  the  oral  statement  alleged  to  have 
been  made  by  the  defendant  in  respect  to  the  purpose  for  which  he 
intended  to  use  the  property. 

The  court  finds  that  during  all  the  time  the  negotiations  were  pend- 
ing the  defendant  intended,  in  case  he  purchased  the  property,  to 
erect  a  garage  thereon,  and  immediately  upon  getting  the  deed  he 
commenced  its  erection ;  and  the  court  also  finds  in  this  case  that  if 
such  garage  is  erected  it  will  seriously  damage  other  property  in 
the  locality  of  some  of  which  the  plaintiff  is  the  owner.  There  is  no 
suggestion  in  the  evidence  that  the  plaintiff  did  not  know  and  fully 
understand  just  what  provisions  were  contained  in  the  contract  and 
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deed.  Indeed,  they  were  both  prepared  by  her  agents  after  consulta- 
tion with  her  lawyer,  and  there  is  no  claim  that  the  defendant,  by 
any  representations  or  otherwise,  influenced  their  preparation  or  dic- 
tated their  contents.  There  is  no  claim  or  pretense  that  there  was  any 
fraud  or  mistake  in  the  preparation  of  the  contract  or  deed,  or  that 
the  plaintiff  did  not  know  and  fully  understand  their  effect.  Under 
these  circumstances,  may  the  oral  agreement  or  covenant  alleged  to 
have  been  made  by  the  defendant  be  added  to  or  inserted  in  and  made 
a  part  of  the  written  instruments  executed  by  them,  or  be  made  a 
basis  of  an  action  for  their  cancellation?  That  such  oral  agreement 
would  materially  change  and  vary  the  terms  of  the  written  instru- 
ments is  apparent.  The  deed  as  written  declares,  in  effect,  that  the 
grantee  may  use  the  premises  for  any  purpose  which  he  may  see 
fit.  The  oral  agreement  provides  that  such  use  is  restricted  to  a 
single  purpose.  As  applied  to  this  case,  I  understand  the  correct  rule 
to  be  as  stated  at  page  9  of  appellant's  brief : 

"The  plaintiff,  haying  voluntarily  omitted  the  alleged  restrictive  covenant 
from  the  contract  and  deed,  cannot  now  resort  to  equity  for  a  rescission  of 
the  contract  and  deed,  or  to  reform  them  by  inserting  this  alleged  restriction." 

Any  other  rule  would  render  insecure  and  uncertain  titles  to  real 
estate,  although  resting  upon  deeds  executed  and  delivered  with  all 
the  formalities  prescribed  by  law.  The  proposition  which  forms  the 
basis  of  the  judgment  appealed  from,  if  correct,  is  far-reaching  in 
its  consequences.  It  means  no  less  than  that  a  grantor  may  himself 
prepare  a  warranty  deed  of  premises  owned  by  him,  prepare  it  in 
the  exact  form  which  he  desires,  tender  it  to  the  grantee,  as  he  was 
bound  to  do  under  a  previous  contract  in  writing  executed  by  them, 
receive  from  the  grantee  the  purchase  price,  and  then  procure  a  can- 
cellation of  such  deed  by  proving  that  the  grantee  agreed  by  parol, 
before  such  deed  or  contract  was  executed,  to  do  something  or  to  omit 
to  do  something  in  respect  to  the  use  of  the  premises  deeded,  and  that 
the  grantee  failed  to  carry  out  such  parol  agreement,  although  it  was 
not  referred  to  in  the  deed  or  contract,  and  although  there  was  no 
agreement,  understanding,  or  expectation  that  such  oral  agreement 
should  be  included  in  or  made  a  part  of  such  written  instrument.  If 
such  is  the  rule,  a  grantee  may  not  rely  upon  a  deed  executed  and 
delivered  to  him  by  his  grantor,  voluntarily,  fully  knowing  its  con- 
tents, and  with  full  knowledge  as  to  what  provisions  it  did  and  did  not 
contain;  but,  before  such  grantee  can  be  quite  sure  that  he  really 
owns  the  property  thus  deeded  to  him,  he  must  ascertain  whether  or 
not  witnesses  can  be  found  who  will  testify  that  he  agreed  by  parol 
before  receiving  his  deed  that  he  would  only  use  the  property,  which 
he  purchased  and  paid  for,  in  a  manner  satisfactory  to  his  grantor. 
As  we  have  seen,  there  is  no  claim  that  the  defendant  in  any  way 
induced  the  plaintiff,  by  fraud  or  otherwise,  not  to  insert  the  alleged 
restrictive  clause  in  the  contract  or  deed,  and  it  is  conclusively  estab- 
lished that  such  omission  was  the  result  of  plaintiff's  voluntary  act. 

The  decision  in  the  case  of  Wilson  v.  Deen,  74  N.  Y.  631,  is  decisive 
of  the  question  here  involved,  and  is  adverse  to  respondent's  conten- 
tion, and,  so  far  as  I  can  discover,  the  authority  of  that  case,  or  the 
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correctness  of  the  rule  there  enunciated,  has  never  been  questioned 
by  any  court  in  this  state.  In  that  case  the  defendant  executed  to 
the  plaintiff  a  lease  of  a  dwelling  house. in  the  city  of  New  York, 
with  the  furniture  therein.  During  the  negotiations  prior  to  the  ex- 
ecution of  the  lease,  and  again  at  the  time  the  lease  was  executed, 
the  defendant  agreed  by  parol  to  supply  certain  furniture  and  to 
have  the  house  completely  furnished  by  the  beginning  of  the  term. 
The  lease  contained  no  such  covenant,  and  this  was  known  by  the  les- 
see when  the  lease  was  signed,  at  which  time  the  defendant  again 
promised  to  complete  the  furniture.  The  lessee  stated  that  she  was 
willing  to  rely  upon  the  faith  of  the  defendant's  promise.  The  de- 
fendant did  not  fulfill  her  promise,  and  the  lessee  refused  to  accept 
the  premises  and  brought  the  action  to  cancel  the  lease.  The  Court 
of  Appeals  held  that  the  action  could  not  be  maintained.  Judge  Ra- 
pallo,  writing  for  the  court,  at  page  636  said : 

"Where  there  is  no  fraud  or  mistake  in  the  preparation  of  the  instrament, 
and  it  appears  that  the  party  knew  its  effect  and  purport,  there  is  no  ground 
for  the  reform  of  the  contract,  and  a  cotemporaneous  promise  on  the  faith  of 
which  he  signed,  cannot  be  given  in  evidence  to  control  it.  ♦  •  •  The  cur- 
rent of  our  authorities  sustains  the  proposition  that,  both  at  law  and  in  equity, 
one  who  sets  his  hand  and  seal  to  a  written  instrument,  knowing  its  contents, 
cannot  be  permitted  to  set  up  that  he  did  so  in  reliance  upon  some  verbal 
stipulation,  made  at  the  time,  relating  to  the  same  subject,  and  qualifying  or 
varying  the  instrument  which  he  thus  signs.  The  very  purpose  of  the  rule 
which  excludes  evidence  of  such  declarations  is  to  avoid  the  uncertainties  at- 
tendant upon  such  evidence,  and  equity  will  not  set  aside  that  important  and 
well-settled  rule  for  the  purpose  of  relieving  a  party  against  a  risk  which,  up- 
on his  own  showing,  if  it  be  true,  he  has  voluntarily  incurred.  It  is  only  when 
through  fraud  or  mistake  a  party  has  executed  an  instrument  which  he  be- 
lieves to  be  in  accordance  with  the  real  agreement,  but  which  is  in  fact  dif- 
ferent, that  equity  will  relieve;  and  even  then  the  mistake,  as  well  as  the 
agreement,  must  be  made  out  by  clear  proof.  Nevlus  v.  Dunlap,  33  N.  Y.  676 ; 
Rider  v.  Powell,  28  N.  Y.  310,  317." 

The  court  further  said: 

"A  lease  was  reformed  by  inserting  a  clause  terminating  It  In  case  of  the 
destruction  of  the  buildings  by  fire ;  but  in  each  of  these  cases  it  was  provided 
that  the  clause  had  been  agreed  to  be  inserted,  and  had  been  omitted  by  mis- 
take, and  the  lessee  had  signed  in  ignorance  of  the  omission.  No  such  fact 
exists  in  the  present  case.  The  Judgment  appealed  from  does  not  proceed  upon 
the  theory  of  reforming  the  lease,  or  canceling  it,  on  the  ground  of  mistake, 
but  of  giving  effect  to  the  cotemporaneous  oral  promise  as  such.  It  is  not 
claimed  that  there  was  any  mistake  as  to  the  contents  of  the  lease.  It  was 
carefully  read  by  the  lessee  before  execution,  and  there  is  no  suggestion  even 
that  it  was  contemplated  that  it  should  contain  any  stipulation  as  to  adding 
furniture  or  supplying  deficiencies.  The  plaintiff,  knowing  the  contents  of  the 
lease,  consented,  according  to  her  own  testimony,  to  execute  it  as  it  was,  rely- 
ing wholly  upon  the  oral  promise  of  the  lessor  to  complete  the  furniture,  whldi 
promise  the  lessor  denies.  The  lease  demised  the  house  and  the  furniture 
therein.  Its  terms  were  dear,  and  did  not  call  for  the  supply  of  any  other 
furniture  than  that  then  in  the  house.  •  «  «  We  can  find  nothing  in  the 
case  but  the  often-repeated  attempt  to  obtain  the  benefit  of  oral  stipulations, 
relating  to  a  subject  as  to  which  a  written  agreement  has  been  made,  in  which 
such  stipulations  are  not  contained." 

I  have  quoted  thus  at  length  from  the  opinion  of  Judge  Rapallo  be- 
cause, as  it  seems  to  me,  his  language  exactly  covers  every  phase  of 
the  proposition  now  under  discussion.    It  would  be  difficult  to  find  an 
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authority  more  directly  in  point  and  more  clearly  decisive  of  the  prop- 
osition that  the  oral  stipulation  alleged  to  have  been  made  by  the 
defendant  in  this  case  was  not  competent  evidence  to  vary  the  terms 
of  the  written  instruments,  the  contract  and  deed,  and  could  not  be 
made  the  basis  of  an  action  for  the  cancellation  of  such  instruments 
when  they  were  voluntarily  executed  by  the  plaintiff,  with  full  knowl- 
edge upon  her  part  of  their  contents  and  of  the  fact  that  they  did  not 
contain  the  alleged  oral  agreement.  See,  also,  Dyar  v.  Walton,  79 
Ga.  466,  7  S.  E.  220. 

We  conclude,  also,  that  this  action  cannot  be  maintained  because 
the  alleged  false  representation  related,  not  to  an  existing  fact  or  past 
fact,  but  to  an  intention  or  promise  on  the  part  of  the  defendant  to 
do  something  in  the  future.  Lawson  on  Contracts  (1st  Ed.)  §  234; 
Gray  v.  Palmer,  2  Rob.  600.    In  that  case  the  court  said : 

'To  be  actionable,  the  representation  must  be  of  some  fact  alleged  to  exist 
at  the  time,  and  made  for  the  purpose  of  Inducement  ♦  ♦  ♦  Even  If  he  In- 
tended, at  the  time  it  was  made,  to  repudiate,  his  promise  was  not  of  such 
a  character  as  to  make  him  responsible  in  this  action.  The  other  representa- 
tions are  of  the  same  description.  They  are  all  promises  for  future  conduct, 
and  not  representations  of  an  existing  fact" 

See,  also,  Gallagher  v.  Brunei,  6  Cow.  346. 

Cases  to  the  same  effect,  decided  by  courts  of  other  states,  might 
also  be  cited.  No  case  has  been  called  to  our  attention,  decided  by 
any  court  in  this  state,  in  which  it  is  held  that  a  deed  of  real  property 
may  be  canceled  upon  proof  that  the  grantee,  prior  to  the  execution 
and  delivery  of  such  deed,  made  false  representations  as  to  his  in- 
tentions respecting  the  use  to  which  he  would  devote  the  property 
conveyed.  We,  however,  desire  to  place  our  dissent  upon  the  square 
proposition  that  the  plaintiff  may  not  have  read  into  the  contract  or 
deed  the  alleged  oral  agreement  of  the  defendant,  and  thus  vary  and 
practically  nullify  the  contract  and  deed  signed  by  the  respective  par- 
ties, or  make  such  oral  agreement  the  basis  for  their  cancellation. 

Can  it  be  possible  that  a  warranty  deed,  executed  to  a  grantee  un- 
der all  the  formalities  prescribed  by  the  statute,  and  with  full  knowl- 
edge of  its  contents  by  a  grantor,  may  be  canceled  upon  proof  that 
such  grantee,  by  an  oral  agreement  made  prior  to  the  execution  and 
delivery  of  such  deed,  agreed  to  use  the  property  thus  conveyed  to 
him  in  a  particular  manner,  and  not  otherwise?  The  decision  about 
to  be  rendered  by  this  court,  affirming  the  judgment  appealed  from, 
is,  as  it  seems  to  me,  so  important  and  far-reaching  in  its  consequences 
that  I  have  deemed  it  proper  to  express  my  views  upon  the  questions 
involved  at  some  length,  and  those  questions,  as  it  seems  to  me,  are :" 
First,  may  a  deed,  executed  and  acknowledged  by  a  grantor,  with 
full  knowledge  and  understanding  of  its  contents,  be  canceled  upon 
proof  that  the  grantee  made  an  oral  representation,  which  was  known 
at  the  time  by  him  to  be  false,  as  to  his  intention  as  to  the  use  to  which 
he  would  devote  the  property?  and,  second,  is  it  competent  to  prove 
such  oral  agreement,  made  prior  to  the  execution  and  delivery  of  the 
deed,  which  would  materially  change  and  vary  the  contents  of  such 
written  instrument?  It  seems  to  me  clear  that  each  question  should 
be  answered  in  the  negative ;  that,  if  any  force  or  effect  is  to  be  given 
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to  the  rule  that  all  prior  negotiations  are  merged  in  the  written  in- 
strument and  that  its  terms  and  conditions  cannot  be  changed  or  mod- 
ified by  any  parol  agreement  made  prior  to  its  execution,  it  should 
be  held  that  the  plaintiff  in  this  action  has  failed  to  establish  a  cause 
of  action. 

It  follows  that  the  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

ROBSON,  J.,  concurs. 

(62  Misc.  Rep.  108.) 

WHALEN  et  al.  ▼.  GOLDMAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  Ck>unty.    January,  1909.) 

1.  INSURANCB  (S  570*)— Provisions  of  Policy— Appointment  of  Appbaisebs. 

Where  a  policy  of  Insurance  provided  that  in  case  of  loss  disinterested 
appraisers  should  be  selected,  it  is  not  necessary  that  the  appraisers 
should  stand  absolutely  unbiased ;  but  it  is  sufficient  if  they  have  no  in- 
terest in  the  result  of  the  arbitration. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  1426 ;  Dec.  D1& 
I  570.*] 

2.  Insurance  (§  115*)— Insurable  Interest— Pledgee— "Owner." 

A  pledgee  of  personal  property  is  an  "owner"  thereof,  within  the  mean- 
ing of  an  Insurance  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  9  140;  Dec.  Dig. 
§  115.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5148;  vol.  8,  p. 
7744.] 

3.  Pledges  (§  43*)— Rights  or  Pasties— Transfer  of  Pledgor's  Equity. 

Where  a  pledgee  of  personal  property  advances  large  sums  to  the  pledg- 
or, he  will  be  protected  as  against  a  transferee  of  the  equity  of  the  pledg- 
or, where  no  notice  of  the  alienation  of  the  pledgor's  equity  has  been 
given  to  the  pledgee. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  §  102;  Dec  Dig.  I 
43.*] 

Action  by  John  W.  Whalen  and  others  against  Henry  (k>ldman 
and  others.  Finding  for  defendant  Talcott  as  to  part  of  the  insur- 
ance fund,  and  case  continued  for  further  hearing. 

W.  Benton  Crisp,  for  plaintiffs. 

Steinhardt  &  Goldman  (Mr.  Nathan,  of  counsel),  for  defendants 
Goldman,  Sachs  &  Co. 

Rounds  &  Schurman  (Arthur  Rounds,  of  counsel),  for  defendant 
Societe  Marseillaise. 

D.  W.  Richards,  for  defendant  Talcott. 

F.  O.  Ofleld,  Jr.,  for  defendant  Hartford  Fire  Insurance  Company. 

HENDRICK,  J.  This  action  was  brought  upon  two  policies  of 
fire  insurance,  written  for  $5,000  each,  to  recover  the  proportionate 
amount  of  an  award  of  arbitrators.  The  award  states  the  loss  by  fire 
to  have  been  $60,933.08.  The  insurance  written  aggregated  $70,000. 
It  may  conduce  to  brevity  if  we  designate  the  bankrupt  corporation 

•For  oUier  cues  see  same  topic  ft  |  nttmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  E.  Reboulin  Fils  &  Co.,  Incorporated,  as  the  "American  Company" ; 
the  three  plaintiffs  (being  said  company's  representatives)  as  the  "trus- 
tees"; the  French  firm,  association,  or  corporation  of  L.  Reboulin 
Fils  &  Cie.  and  its  successor,  L.  Reboulin  Fils  &  Cie.,  as  the  "French 
Company";  the  Societe  Marseillaise,  as  the  "French  Bankers";  and 
the  Hartford  Fire  Insurance  Company,  as  the  "Insurance  Company." 
The  American  Company  was  incorporated  in  New  Jersey  on  June 

13,  1903.  It  carried  on  the  business  of  preserving  fruits  at  Elizabeth- 
port,  N.  J.  On  October  21,  1905,  its  creditors  filed  a  petition  in  bank- 
ruptcy. On  December  4,  1905,  it  was  adjudicated  a  bankrupt,  and 
the  plaintiflFs  were  appointed  its  trustees.  The  French  Company  was 
engaged  at  Apt,  France,  in  the  same  kind  of  business  as  the  American 
Company.  The  persons  in  control  of  both  companies  were  substan- 
tially the  same.  Both  the  French  and  the  American  Company  found 
it  necessary  to  borrow  funds.  These  were  supplied  by  defendant 
Talcott  to  the  American  Company  and  by  the  French  Bankers  to 
the  French  Company.'  Both  were  secured  by  policies  of  fire  insurance 
and  by  pledges  of  merchandise.  One  policy  of  insurance  for  $5,000 
was  issued  by  defendant  Insurance  Company  to  the  American  Com- 
pany, November  16,  1904,  covering  merchanclise  contained  in  build- 
ings on  a  certain  specified  block  in  Elizabethport.  On  February  8, 
1905,  said  property  was  transferred  to  Talc6tt  as  security,  and  on 
the  same  day  said  policy  of  insurance  was  assigned  to  him  so  far  as  it 
covered  the  merchandise  in  building  No.  7  on  said  block.  On  March 
6,  1905,  defendant  Insurance  Company  issued  to  Talcott  another  pol- 
icy for  $5,000  covering  the  merchandise  in  said  building  No.  7.  Both 
policies  permitted  further  insurance,  provided  that  defendant  Insur- 
ance Company  should  be  liable  only  for  its  proportionate  amount  of 
loss.  Other  insurance  was  effected  on  the  same  property,  amounting 
to  $60,000,  so  that,  if  the  defendant  Insurance  Company  is  liable,  its 
proportion  of  liability  is  as  the  ratio  of  $10,000  to  $70,000.    On  March 

14,  1905,  a  fire  occurred  in  said  building  No.  7,  by  which  a  partial 
loss  occurred,  and  three  sets  of  claimants  appeared  in  this  action. 
The  trustees  claim,  subject  to  Talcott's  prior  right,  in  behalf  of  the 
bankrupt  estate;  the  French  Bankers,  through  their  agents,  the  de- 
fendants Goldman,  Sachs  &  Co.,  and  defendant  Morrisey,  their  as- 
signee, claim  subject  to  the  prior  right  of  Talcott;  and  Talcott  claims 
in  his  own  behalf.  The  defendant  Insurance  Company  denies  all  lia- 
bility. 

For  the  present  we  shall  lay  aside  the  claims  of  all  other  parties, 
and  consider  whether  Talcott  has  any  claim  against  defendant  Insur- 
ance Company.  The  pleadings  admit  that  the  first  policy  was  duly 
issued  and  assigned  to  Talcott,  that  the  second  policy  was  issued  di- 
rectly to  him,  and  that  both  were  in  force  at  the  time  of  the  fire.  But 
at  this  point  they  divide.  Talcott  claims  that  proofs  of  loss  were  duly 
filed  in  accordance  with  the  requirements  of  the  policies;  that  two 
competent  and  disinterested  appraisers  were  appointed  by  the  insured 
and  by  the  Insurance  Company;  that  said  appraisers  selected  a  com- 
petent and  disinterested  umpire,  as  required  by  the  policies;  that 
the  board  of  arbitrators  thus  constituted  examined  the  damaged  mer- 
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chandise,  heard  witnesses,  considered  arguments,  and  made  a  report, 
in  which  they  found  the  sound  value  of  the  merchandise  to  be  $77,- 
576.87  and  the  loss  to  be  $60,933.08.  On  the  other  hand,  defendant 
Insurance  Company  claims  that  neither  the  appraiser  chosen  by  the 
insured  nor  the  umpire  was  disinterested;  that  the  aribtrators  were 
not  always  assembled  when  acting  in  that  capacity ;  that  a  fair  hear- 
ing was  denied;  that  the  proofs  of  loss  contained  items  of  damage 
greatly  exaggerated;  that  the  loss  did  not  exceed  $1,000;  that  the 
insured  violated  a  condition  requiring  them  to  minimize  the  damage 
after  the  fire;  and  that  the  American  Company  substituted  damaged 
for  undamaged  merchandise  before  it  was  examined  by  the  arbitrators. 
In  support  of  these  claims  defendant  Insurance  Company  cites  evi- 
dence tending  to  show  that  the  appraiser  selected  by  the  insured  dur- 
ing the  year  1901  or  1902  was  in  the  employment  of  the  predecessor 
of  the  American  Company ;  that  his  uncle,  at  the  time  of  the  arbitra- 
tion, was  an  employe  of  the  American  Company;  that  the  umpire 
was  manager  of  a  business  firm  which  was  a  customer  of  the  Amer- 
ican Company;  that  the  umpire  at  one  time  declined  to  hear  a  wit- 
ness produced  by  the  Insurance  Company ;  that  the  merchandise  was 
permitted  to  ferment  after  the  fire,  thus  exaggerating  the  loss;  that 
some  of  the  merchandise  was  withdrawn  before  the  appraisal  was 
completed;  and  the  insurance  Company  submits  computations  to  the 
effect  that  the  value  of  the  merchandise  was  much  less  than  $77,- 
576.87. 

The  requirement  of  the  policies  of  insurance  was  that  the  appraiser 
and  the  umpire  should  be  disinterested.  Such  appraisers  were  not  in 
the  strict  sense  arbitrators,  and  it  is  not  probable  that  either  party 
to  the  policies  contemplated,  in  case  of  loss,  that  the  appraisers  should 
stand  absolutely  unbiased.  It  is  more  than  probable  that  each  one 
selected  an  appraiser  in  whom  confidence  was  reposed  as  an  honest 
man,  but  that,  in  case  of  any  difference,  his  sympathies  would  incline 
toward  the  party  by  whom  he  was  chosen.  It  would  be  expecting  too 
much,  in  the  present  stage  of  progress  toward  the  millennium,  to  as- 
sume that  either  party  contemplated,  when  entering  into  the  contract 
of  insurance,  that  the  appraisers  selected  should  be  absolutely  indif- 
ferent. These  tribunals  are  homemade,  and  neither  their  composi- 
tion nor  their  conduct  should  be  more  closely  scrutinized  than  is  that 
of  the  tribunals  selected  in  accordance  with  the  statutes  and  long- 
standing judicial  practice.  If  such  appraisers  are  honest  men,  who 
make  an  honest  effort  to  arrive  at  an  honest  award,  I  believe  that  noth- 
ing further  can  be  demanded  or  expected.  At  the  same  time,  all  ap- 
pearances of  fraudulent  or  unfair  practice  should  meet  with  the  dis- 
approval of  the  courts.  How  far  the  parties  intended  to  differentiate 
between  bias  and  interest  is  not  apparent,  but  I  think  there  is  a  dis- 
tinction ;  and,  if  each  party  was  satisfied  that  the  opposing  appraiser 
was  free  from  interest,  he  should  not  have  been  surprised  to  find  that 
he  was  not  entirely  free  from  bias.  It  would  not  be  an  extremely  easy 
undertaking  to  find  either  an  appraiser  or  an  umpire,  in  a  business 
as  limited  as  is  that  of  preserving  fruit,  who  would  be  an  entire 
stranger  to  both  parties  in  the  case.    It  should  be  kept  in  mind,  too. 
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that  during  the  last  months  of  the  arbitration  the  American  Company 
was  in  the  bankruptcy  courts,  and  neither  appraiser  nor  umpire  could 
have  been  influenced  by  the  interested  purpose  of  so  conducting  the 
arbitration  as  to  secure  approval  and  future  business. 

In  view  of  the  evidence  and  the  appearance  of  the  witnesses  during; 
the  trial,  I  am  satisfied  that  the  board  of  arbitrators  was  properly  con- 
stituted ;  and,  while  the  hearings  were  not  characterized  by  the  formal 
niceties  of  procedure  which  are  supposed  to  obtain  in  a  court  of  jus- 
tice, there  seems  to  be  no  substantial  ground  for  declaring  that  the 
arbitrators  did  not  carefully  examine  the  merchandise,  listen  to  all 
the  evidence,  and  consider  all  the  arguments  adduced.  The  defendant 
Insurance  Company  never  gave  notice  to  the  insured  of  any  inten- 
tion to  rescind  the  arbitration  agreement,  but  continued  on  to  final 
submission,  although  as  early  as  October  33,  1905,  the  company  seem- 
ed to  know  all  the  facts  with  reference  to  the  alleged  interest  of  the 
arbitrators ;  for  on  that  day  its  representative  wrote  to  the  arbitrators 
that  the  company  declined  to  participate  further.  No  member  of  the 
board  of  arbitrators  was  incompetent,  and  none  of  them  had  any  in- 
terest in  the  result  of  the  arbitration  that  was  of  either  a  legal  or 
equitable  nature.  The  umpire  stated  to  one  of  the  agents  of  the  In- 
surance Company  that  he  would  not  listen  to  any  argument  or  state- 
ment of  views  during  the  examination  of  the  merchandise  in  which 
he  was  then  engaged;  but  the  evidence  does  not  show  that  the  ar- 
bitrators refused  to  hear  any  witness  who  was  produced  or  to  con- 
sider any  argument  which  was  advanced.  Nor  is  there  any  force  in 
the  objection  that  either  the  arbitrator  chosen  by  the  insured  or  the 
umpire  was  an  interested  party.  Employment  by  the  predecessor  of 
the  American  Company  three  or  four  years  previously,  a  relationship 
in  the  second  degree  with  a  present  employe,  or  conrtection  with  a  firm 
which  has  some  business  transactions  with  a  corporation  adjudged  to 
be  a  bankrupt  several  months  before  an  award  is  made,  cannot  be  evi- 
dence of  interest  sufiicient  to  vitiate  the  result. 

As  the  action  is  brought  to  recover  the  loss  as  represented  by  the 
award  alone,  and  none  of  the  answers  alleges  a  cause  of  action  for 
the  loss  aside  from  the  award,  the  facts  on  which  the  award  is  based 
have  not  been  placed  before  the  court.  The  evidence  addressed,  how- 
ever, to  the  issue  of  fraud  in  obtaining  the  award,  has  been  suffi- 
ciently full  to  show  that  the  claim  for  damage  is  one  of  great  diffi- 
culty. How  long  the  fire  burned  before  it  was  discovered,  what  ef- 
fect the  heat  had  on  the  fruit  inclosed  (some  in  light  and  some  in 
heavy  cases),  how  much  of  the  damage  by  fermentation  was  caused 
by  the  fire,  how  much  of  the  loss  subsequent  to  the  fire  could  have 
been  prevented  by  the  insured  by  methods  which  would  not  vitiate 
or  release  the  insurance  policies,  what  changes  were  made  in  the 
contents  of  the  building  between  the  time  of  the  fire  and  the  award — 
these  and  other  questions  of  fact  could  be  answered  only  after  a  care- 
ful investigation.  As  the  arbitrators  made  personal  examinations,  took 
the  evidence  of  experts  (some  of  whom  were  employed  by  them- 
selves), and  heard  the  testimony  of  other  witnesses,  they  have  prob- 
ably reached  a  conclusion  as  nearly  right  as  the  difficulties  inherent  in 
the  situation  would  permit.    At  any  rate,  the  evidence  does  not  lead 
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to  the  conclusion  that  the  award  was  fraudulent,  collusive,  or  unfair. 
I  therefore  conclude  that  the  award  of  $8,704.72  against  defendant 
Insurance  Company,  being  one-seventh  of  the  total  loss  of  $60,933.08, 
must  be  sustained. 

The  contention  of  the  Insurance  Company  that  Talcott's  loss  must 
prorate,  not  only  with  the  $70,000,  but  with  the  $170,000  other  in- 
surance, does  not  impress  me  as  tenable.  All  of  the  policies  for  the 
$170,000  insurance  contained  the  clause:  "This  policy  does  not  cover 
on  property  specifically  insured."  The  other  policies  held  by  Talcott, 
aggregating  $70,000,  covered  the  specific  merchandise  contained  in 
building  No.  7.  That  merchandise,  therefore,  was  not  covered  by  the 
other  policies,  and  there  can  be  no  claim  against  it  for  contribu- 
tion. Nor  do  I  think  that  the  Insurance  Company's  contention  that 
Talcott  lacked  the  insurable  interest  represented  ought  to  prevail.  The 
facts  were  laid  before  the  Insurance  Company's  agent  when  the  first 
policy  was  assigned  and  when  the  second  policy  was  issued.  Talcott 
did  have  an  insurable  interest,  and  there  was  no  reason  why  it  should 
be  misstated.  Whether  he  was  simply  a  pledgee,  or  whether  he  was 
in  some  sense  a  trustee,  he  did  hold  the  legal  title,  and  within  the 
equity  of  the  contract  he  was  owner  of  the  merchandise. 

The  parties  admit  that  Talcott  lent  the  sum  of  $32,301.92  to  the 
American  Company,  for  payment  of  which  he  has  a  prior  lien  on  the 
$8,704.72,  due  on  the  two  policies  in  suit.  The  evidence  and  argu- 
ments, however,  carry  us  beyond  those  policies.  Talcott  claims  a  total 
sum  which,  with  interest  to  January  15,  1908,  amounts  to  $72,497.13. 
The  surplus  of  about  $40,000  consists  of  loans  made  to  the  American 
Company  after  the  fire, '  interest  on  the  loans,  and  certain  expenses. 
The  trustees  and  the  French  Bankers  claim  that  as  to  said  sum  of 
$40,000  they  are  entitled  to  a  prior  lien  on  the  total  insurance.  Tal- 
cott claims  that  under  his  original  agreement,  and  under  an  agreement 
made  subsequently  to  the  fire,. he  made  additional  loans  from  July  28 
to  October  18,  1905,  amounting  to  $44,100.  He  also  claims  that  on 
June  20th  he  was  authorized  by  the  American  Company  Jo  retain  from 
the  collateral  held  by  him  the  amount  due,  "including  any  expenses 
incurred  in  connection  with  the  adjustment  or  collection  of  the  loss." 
It  has  also  been  stipulated  that  he  should  be  compensated  for.  certain 
sums  paid  by  him  in  connection  with  the  arbitration.  These  expenses 
as  claimed,  with  interest  to  January  15,  1908,  aggregate  $9,726.13. 
The  claim  of  the  French  Bankers  aggregates  about  $61,201.92,  includ- 
ing interest,  of  which  $28,900  is  alleged  to  have  been  advanced  to 
the  French  Company  between  June  6  and  July  31,  1905,  and  $28,825 
is  alleged  to  have  been  advanced  to  the  French  Company  between 
July  13,  and  October  20,  1905.  The  allegations  are  that  in  June,  1905, 
for  value  received,  the  American  Company  transferred  to  Goldman, 
Sachs  &  Co.,  as  agents  of  the  French  Bankers,  assignments  of  the 
insurance  moneys  due  on  the  policies  for  $70,000,  subject  to  the  $32.- 
301.92  prior  lien  held  by  Talcott,  with  interest,  and  also  the  whole 
of  the  insurance  for  $170,000.  The  consideration  alleged  to  have 
been  proved  is  that  said  sum  of  $28,900  was  really  borrowed  for  the 
benefit  of  the  American  Company,  and  that  said  sum  of  $28,825  repre- 
sents drafts  accepted,  but  not  paid,  by  the  American  Company. 
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It  is  argued  by  the  parties  opposed  to  the  French  Bankers  that  the 
insurance  was  not  assigned  to  them  by  authority  of  the  American 
Company ;  that  the  moneys  were  not  loaned  by  the  French  Bankers  to 
the  French  Company  for  the  benefit  of  the  American  Company ;  that 
the  drafts  were  not  accepted  by  the  American  Company,  and,  even 
if  they  were  so  accepted,  it  was  done  for  the  accommodation  of  the 
French  Company ;  that  as  to  part,  at  least,  of  the  claim  of  the  French 
Bankers,  the  assignments  contravened  the  rule  against  preferences; 
that  the  drafts  were  not  discounted  by  the  French  bank  in  due  course 
on  the  faith  of  the  American  Company's  indorsement.  The  trustees 
allege  against  the  claim  of  the  French  Company  that  the  American 
Company  received  no  consideration  for  its  indorsements  of  the  drafts ; 
that  indorsements  for  accommodation  were  in  excess  of  its  powers; 
that  the  French  Bankers  did  not  discount  the  drafts  in  due  course 
as  acceptances  of  the  American  Company;  that  as  to  the  loans  they 
were  made  to  and  for  the  exclusive  benefit  of  the  French  Company ; 
that  the  insurance  was  not  assigned  to  the  French  Bankers  as  security 
for  this  advance;  and  that,  if  the  French  bank  ever  had  a  claim 
against  the  American  Company,  it  was  lost  by  releasing  the  security 
given  to  the  French  Bankers  by  the  French  Company. 

I  am  inclined  to  agree  with  these  statements  in  the  main,  but  am 
more  impressed  with  Talcott's  evidence  and  argument  that  he  contin- 
ued his  advances  to  the  American  Company  from  July  28  to  October 
18,  1905,  under  the  contracts  of  pledge,  and  without  notice  of  any 
alienation  by  the  American  Company  of  their  equity  in  the  pledge. 
In  the  light  of  the  testimony  in  his  behalf,  I  cannot  assume  that  he 
continued  to  advance  large  sums  of  money  to  the  American  Company 
after  notice  that  the  company  had  transferred  the  collateral  to  the 
French  Bankers.  I  therefore  conclude  that  Talcott,  as  assignee  of 
policies  to  the  amount  of  $30,000  and  as  the  insured  in  policies  to 
the  amount  of  $40,000  more,  is  first  beneficiary  to  the  amount  of  over 
$60,000  and  certain  expenses,  besides  interest,  and  that  the  trustees 
are  entitled  to  receive  the  remainder,  if  any,  due  on  the  policies.  There 
should  be  a  further  hearing  before  the  court  to  adjust  the  aggregate 
amount  due  and  to  settle  the  general  form  of  the  decision. 

Ordered  accordingly. 

(62  Misc.  Rep.  87.) 

JENKINS  V.  BISHOP  et  al. 

(Supreme  Court,  Special  Term,  Washington  County.    January,  1009.) 

1.  Frauds,  Statute  op  (|  125*)— Oral  CowTBAora—ENroBCEMENT— Defense  to 
Foreclosure 

On  foreclosure,  defendant  set  up  as  a  defense  an  oral  agreement  with 
plaintiff  that  he  should  act  as  defendant's  agent  to  secure  an  assignment 
of  the  mortgage  on  terms  advantageous  to  defendant ;  that,  instead  of  so 
doing,  he  took  an  assignment  of  the  mortgage  In  his  own  name,  paying 
therefor  less  than  half  the  amount  then  due  on  the  mortgage,  but  refused 
to  transfer  the  mortgage  to  defendant  as  agreed.  Held,  that  the  con- 
tract, being  TOid  under  the  statute  of  frauds,  was  no  defense. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  |  276; 
Dec.  Dig.  S  125.»] 
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2.   MOBTGAOBB   (|  456*)— FOBECLOSUBIB— PLEADING— NBCESSITT  OF  REPLT. 

In  an  action  to  foreclose  a  mort^^ge,  an  oral  agreement  set  up  by  de- 
fendant, being  an  affirmatlTe  defense,  and  not  a  coonterdalm,  and  no  re- 
ply having  been  required  by  the  court  on  the  application  of  defendant,  no 
reply  was  necessary  under  Code  Civ.  Proc.  §|  514r-616,  522. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  |  1334;  Dec  Dig. 
1456.*] 

Action  by  Clayton  W.  Jenkins  against  Simon  Bishop  and  others. 
Judgment  for  plaintiff. 

Jenkins,  Kellogg  &  Barker,  for  plaintiff. 
Chambers  &  Finn,  for  defendants. 

VAN  KIRK,  J.  This  is  an  action  to  foreclose  a  mortgage,  on 
which,  by  its  terms,  is  due  the  sum  of  $5,000  and  interest.  Simon 
Bishop  (hereinafter  for  convenience  called  the  defendant)  denies  the 
amount  due,  and  in  fact  that  anything  is  due,  basing  this  claim  on  a 
parol  agreement  made  between  the  plaintiff  and  the  defendant.  In 
his  answer  he  alleges  that,  in  February,  1907,  Mary  W.  Cronkhite, 
who,  as  executrix  of  the  last  will  and  testament  of  Helena  D.  Little, 
held  the  bond  and  mortgage,  told  the  defendant  that  she  would  sell 
the  bond  and  mortgage  for  a  sum  considerably  less  than  the  amount 
due  thereon  and  give  the  defendant  the  benefit  of  such  reduction ;  that, 
on  February  15,  1907,  defendant  made  an  agreement  with  the  plain- 
tiff, Jenkins,  whereby  the  said  plaintiff  agreed  to  purchase  the  said 
bond  and  mortgage  and  take  an  assignment  thereof  for  the  best  price 
at  which  the  same  could  be  procured,  and  that  the  plaintiff  would  give 
the  defendant  the  benefit  of  any  reduction  that  might  be  made  in  pur- 
chasing said  bond  and  mortgage,  and  allow  and  credit  such  reduc- 
tion in  payment  of  the  amount  due  thereon,  and  that  the  plaintiff 
would  carry  and  hold  the  same,  and  give  the  defendant  an  opportunity 
to  repay  to  him  the  sum  that  plaintiff  actually  paid  for  the  mort- 
gage, in  installments,  with  interest,  or  the  defendant  might  at  his 
option,  repay  plaintiff  such  sum  as  the  plaintiff  should  actually  be 
obliged  to  pay  in  order  to  secure  the  assignment  of  said  bond  and 
mortgage,  and  that  plaintiff  would  not  sell  or  assign  said  mortgage 
without  defendant's  consent,  as  long  as  defendant  made  the  agreed 
payments;  that  thereafter  the  plaintiff  purchased  the  mortgage  for 
$2,500;  that,  after  the  purchase,  the  plaintiff  stated  to  the  defend- 
ant that  he  had  paid  $4,000  for  the  mortgage,  and  that  plaintiff  would 
carry  the  bond  and  mortgage,  if  the  defendant  so  desired,  provided 
the  defendant  paid  the  interest  upon  the  sum  which  the  plaintiff  paid 
therefor  at  the  rate  of  6  per  cent,  per  annum;  and  thereupon,  on 
April  1,  1907,  the  defendant,  believing  that  the  plaintiff  had  paid 
$4,000  for  the  mortgage,  paid  the  interest  on  such  $4,000  to  the  1st 
day  of  April,  1907,  and  received  the  plaintiff's  receipt  therefor. 

In  his  brief  the  defendant  says  the  substance  of  the  whole  transac- 
tion set  forth  in  the  answer,  stripping  it  of  immaterial  matter,  is  that 
the  plaintiff,  having  undertaken  to  act  as  the  agent  of  Simon  Bishop 
for  the  purpose  of  securing  an  assignment  of  the  mortgage  referred 
to  in  the  complaint,  and  thus  securing  it  on  terms  that  would  be  great- 

*For  other  cases  see  same  topic  ft  8  mviissb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Bep'r  Indexes 
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ly  to  the  advantage  of  Simon  Bishop,  instead  of  doing  so,  secured  an 
assignment  of  th^  bond  and  mortgage  in  his  own  name,  paying  there- 
for less  than  half  the  amount  then  due  on  the  mortgage,  and,  after 
giving  his  receipt  to  the  defendant  for  the  interest  on  the  mortgage 
from  the  time  he  took  it  to  the  date  of  giving  the  receipt,  then  re- 
fused to  transfer  the  mortgage  to  the  defendant  or  give  him  the  ad- 
vantage in  the  transaction  to  which  he  is  entitled,  and  proceeded  to 
foreclose  the  mortgage,  claiming  to  recover  the  full  amount  due  there- 
on, thus  making  a  profit  to  himself  of  nearly  $3,000.  The  plaintiff  did 
purchase  the  bond  and  mortgage  for  the  sum  of  $2,500  with  his  own 
money.  For  the  purpose  of  passing  upon  this  case,  we  may  consid- 
er the  above  statement,  set  forth  from  the  answer  and  the  brief,  as  a 
correct  statement  of  the  facts,  although  the  plaintiff  denies  the  agree- 
ment, and  says  that,  after  the  plaintiff  purchased  the  mortgage,  he 
agreed  with  the  defendant  that,  if  the  defendant  would  pay  him  the 
sum  of  $4,000,  with  interest,  he  could  have  the  mortgage,  but  that, 
if  he  should  be  compelled  to  foreclose,  he  should  demand  the  full 
amount,  $5,000,  and  interest. 

The  defendant  in  his  answer  calls  the  agreement  set  forth  an  agree- 
ment and  contract ;  that  is,  an  agreement  between  principal  and  agent. 
It  does  not  aid  the  defendant  to  call  it  a  contract  of  agency.  Baumann 
v.  Holzhausen,  26  Hun,  506.  "If  one  employs  another  by  parol  to 
buy  land  for  him  with  his  own  money,  and  the  latter  buys  the  land, 
and  takes  the  deed  to  himself,  and  refuses  the  former  any  right  there- 
in, the  former  cannot  compel  a  conveyance  to  him,  even  by  showing 
that,  but  for  his  reliance  upon  the  fidelity  of  his  agent,  he  would  have 
purchased  in-  person  or  through  some  other  agent."  Wheeler  v.  Rey- 
nolds, 66  N.  Y.  235.  The  agreement  set  forth  in  the  answer,  and  in 
support  of  which  some  testimony  was  given,  is  under  the  statute  of 
frauds  absolutely  void,  "and  conferred  no  rights  and  imposed  no  ob- 
ligations upon  any  one."  Wheeler  v.  Reynolds,  66  N.  Y.  231 ;  La- 
throp  V.  Hoyt,  7  Barb.  59 ;  cited  in  Wheeler  v.  Reynolds,  66  N.  Y. 
231,  232;  Levy  v.  Brush,  45  N.  Y.  589.  Nor  was  any  trust  created 
by  the  agreement  of  the  parties,  and  under  the  circumstances  of  the 
case,  which  the  plaintiff  was  bound  to  execute.  Levy  v.  Brush,  supra. 
There  is  no  element  of  fraud  here  in  the  transaction  and  agreement 
which  will  permit  an  equity  court  to  enforce  the  agreement  and  re- 
lieve against  the  fraud.  To  refuse  to  perform  such  a  parol  agree- 
ment "may  be  a  moral  wrong,  but  it  is  in  no  sense  a  fraud  in  law  or 
equity." 

It  is  not  necessary  to  consider  here  more  definitely  the  facts  and 
parol  agreement,  because  in  deciding  the  case  I  have  taken  the  de- 
fendant's version;  and,  however  much  I  might  feel  disposed  to  give 
defendant  some  relief,  at  least  from  a  deficiency  judgment,  which  is 
probable,  as  the  value  of  the  farm  is  from  $3,000  to  $3,500,  the  facts 
and  law  will  not  permit  it.  The  cases  cited  by  the  defendant  are 
not  applicable  to  the  facts  of  this  case,  as  I  view  it.  Defendant's 
error  is  that  he  claims  a  valid  contract  of  agency.  If  such  existed, 
his  authorities  would  have  to  be  considered ;  but  the  contract  by  which 
defendant  claims  the  agency  is  established  is  absolutely  void  under 
the  statute  of  frauds. 
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To  the  affirmative  defense,  setting  forth  the  parol  agreement,  plain- 
tifif  has  not  replied ;  and  the  defendant  has  urged  that  this  affirmative 
defense  is  admitted,  and  that  the  statute  of  frauds  cannot  be  in  effect, 
because  plaintiff  has  not  replied,  setting  up  the  statute  of  frauds  or 
denying  the  agreement.  The  parol  agreement,  being  an  affirmative  de- 
fense and  not  a  counterclaim,  and  no  reply  having  been  required  by 
the  court  upon  the  application  of  the  defendant,  no  reply  was  neces- 
sary, either  by  way  of  denial,  or  allegation  of  the  statute  of  frauds. 
Code  Civ.  Proc.  §§  514-^16,  522;  Pattat  v.  Pattat,  93  App.  Div.  102, 
87  N.  Y.  Supp.  140. 

The  defendant  is  allowed  to  amend  his  answer  by  making  the 
necessary  denials,  and  the  case  is  considered  as  if  such  amendment 
had  been  made.  The  plaintiff  is  entitled  to  judgment  of  foreclosure 
and  sale,  and  a  decision  accordingly  may  be  presented. 

Judgment  for  plaintiff. 


BLAKE  V.  McCarthy  et  al. 
(Supreme  Court,  Trial  Term,  Monroe  County.    February  25,  1900.) 

1.  Adjoining  Landownebs  (8  9*)— E3ncroaohments— Remedy. 

The  taking  down  of  a  wall  of  a  building  encroaching  on  an  adjoining 
lot  would  impose  a  risk  of  an  action  for  damages  on  a  sheriff,  which  he  is 
not  bound  to  Incur  under  an  execution. 

[Ed.  Note. — ITor  other  cases,  see  Adjoining  Landowners,  Cent  Dig.  S8 
67-73;  Dec.  Dig.  |  9.»] 

2.  Adjoining  Landownebs  (I  9*)— Encboaghments— Remedy. 

One  is  entitled  to  a  removal  of  an  encroacl^ment  upon  his  land  by  an 
adjoining  building. 

[Ed.  Note. — For  other  cases,  see  Adjoining  Landowners,  Cent  Dig.  SI 
67-73 ;  Dec.  Dig.  §  9.*] 

3.  Adjoining  Landownebs  (S  9**)— Encboaghmsnts<-Remedy. 

One  suing  to  remove  an  encroachm^t  upon  his  lot  by  an  adjoining  build- 
ing is  entitled  to  both  legal  and  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Adjoining  Landowners,  Cent  Dig.  H 
67-73;  Dec.  Dig.  §9.*] 

4.  Adjoining  Landownebs  (§  9*)— Encboachments— Remedy. 

Defendant  should  be  compelled  to  remove  an  encroachment  of  his  build- 
ing on  plaintiff's  land,  or  accept  plaintiff's  offer  to  exchange  the  land  oc- 
cupied by  it  for  an  equal  area  of  defendant's  land,  of  less  value,  adjoining 
plaintiff's  lot  on  the  other  side. 

[Ed.  Note. — For  other  cases,  see  Adjoining  Landowners,  Cent  Dig.  Ii 
67-73 ;  Dec.  Dig.  §  9.*] 

Action  by  Byron  S.  Blake  against  Mary  E.  McCarthy  and  others. 
Judgment  for  plaintiff. 

Smith,  De  Graff  &  Castleman,  for  plaintiff. 
Webb  &  Van  Demark,  for  defendants. 

BENTON,  J.    This  action  is  to  recover  real  property.    It  involves 
a  claim  of  title  and  the  location  of  boundary  lines.    These  are  ques- 
tions of  law.    They  have  been  settled  by  a  jury,  whose  verdict  estab- 
%/    lishes  that  defendant's  building  encroached  on  the  land  of  plaintiff  in 

•For  oUier  caaea  8e«  aame  topic  &.  {  numbeb  in  Dec.  &.  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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a  triang^ar  form,  namely,  over  a  foot  at  the  east  end  of  defendant's 
frame  house,  and  running  to  a  point  in  the  neighborhood  of  65.18 
feet  westerly  therefrom.  Plaintiff  is  entitled  to  the  removal  of  this 
encroachment.  It  cannot  be  removed  by  execution,  because  of  the 
damage  to  the  remainder  of  defendant's  property.  By  taking  down 
the  wall,  it  would  impose  a  risk  of  damage  upon  the  sheriff  which  he 
is  not  bound  to  incur  in  an  execution.  Baron  v.  Kom,  127  N.  Y.  224, 
228,  27  N.  E.  804. 

Plaintiff  is  entitled  in  a  single  action  to  both  legal  and  equitable  re* 
lief  in  a  case  like  this.  He  has  enforced  his  legal  right.  The  jury 
rendered  their  verdict  for  him.  He  is  now  seeking  his  equitable  rem- 
edy by  asking  the  interposition  of  the  court  to  remove  the  encroach- 
ment: To  this  he  is  entitled.  Hahl  v.  Sugo,  169  N.  Y.  109,  62  N.  E. 
135,  61  L.  R.  A.  226,  88  Am.  St.  Rep.  639 ;  Lyle  v.  Little,  28  App. 
Div.  181,  185,  60  N.  Y.  Supp.  947. 

Plaintiff's  premises  are  so  situated  that  his  northern  boundary  line 
is  very  close  to  the  southern  boundary  line  of  another  lot  owned  by 
defendant,  lying  north  of  plaintiff's  premises.  It  is  so  close  as  to 
impair  the  use  and  comfort  of  the  frame  dwelling  belonging  to  plain- 
tiff on  said  lot.  He  proposed  to  deed  to  the  defendant  sufficient  from 
the  southern  portion  of  his  lot  to  relieve  defendant's  encroachment, 
and  that  defendant  shall  deed  to  him  sufficient  to  make  his  dwelling 
accessible  and  comfortable.  This  involves  a  strip  of  land  triangular  in 
form,  beginning  at  a  point  on  Plymouth  avenue,  extending  back  165 
feet  along  the  present  northerly  boundary  line  of  plaintiff,  and  thence 
northerly  5.8  feet,  thence  westerly  165.8  feet  to  the  place  of  beginning. 
Evidence  of  values  of  the  respective  parcels  of  land  have  been  given 
and  I  find  therefrom  the  land  which  the  plaintiff  proposes  to  deed  to 
the  defendant  much  exceeds  in  value  that  which  he  offers  to  accept 
in  lieu  from  the  defendant.  It  is  manifestly  just  and  equitable  that 
this  exchange  be  made.  It  seems  very  clear  to  me  that  the  interests 
of  each  and  of  all  parties  concerned  will  be  served  by  this  exchange, 
and  the  troublesome  boundary  line  difficulty  settled,  so  as  not  to  inter- 
fere with  the  buildings  now  standing  on  said  lots  and  their  comfort- 
able use. 

Judgment  is  therefore  ordered  and  a  decree  granted  plaintiff,  re- 
quiring defendant  to  remove  the  encroachment  of  his  building  upon 
plaintiff's  land  within  three  months,  or  in  lieu  thereof  deed  plaintiff 
by  proper  form  of  conveyance  the  triangular  piece  of  land  heretofore 
described,  upon  receipt  from  plaintiff  by  like  conveyance  of  a  piece 
taken  from  the  southerly  side  of  plaintiff's  lot,  and  being  in  width  at 
the  west  end  2.86  feet,  in  width  at  the  south  side  65.18  feet,  in  width 
at  the  east  line  4.72  feet,  and  in  length  at  the  north  line  65.25  feet. 
Each  of  these  parcels  is  set  out  and  described  upon  a  map  herein  nam- 
ed as  'Tlyan's  Map  No.  2"  ordered  by  the  court,  which  map  should 
be  filed  in  the  office  of  the  clerk  of  Monroe  county  as  a  part  of  the 
decree  herein  and  referred  to  therein.  Plaintiff  is  entitled  to  the 
costs  of  this  action,  and  such  further  application  may  be  made  by  ei- 
ther party  as  advised. 

Let  findings  in  proper  form,  and  a  decree  or  judgment  thereon,  be 
prepared,  filed,  and  entered. 
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HUBBARD  ▼.  UNITED  WIRELESS  TELEGRAPH  CX>.  et  aL 
(Supreme  Court;  Special  Term,  New  Tork  Ooonty.    AprU  1«  1909.) 

L  CoBPOBATiONs  (|  544*)~TBnsT  Fund— Rights  of  Cbeditoss. 

The  property  of  a  corporation  Is  a  tmst  fund  for  the  payment  of  Us 
debts,  and  Its  creditors  have  a  lien  thereon,  and  may  follow  it  into  the 
hands  of  the  directors  or  stockholders. 

[Ed.  Nota — ^For  other  cases,  see  Corporations,  Cent  Dig.  |  2162;  Dec 
Dig.  I  644.*] 

Z  FBAUDULENT   CONVKTAItCES   (|   221*)  —  RiOHT  OT   CBBDirOBS   OT   GRANTOB  — 

••Derivative." 

A  fraudulent  conveyance,  while  valid  as  between  the  parties,  because 
they  are  In  pari  delicti.  Is  void  as  against  creditors  of  the  grantor,  and  a 
judgment  creditor  of  the  grantor  may  maintain  a  creditors'  suit  to  set 
aside  the  conveyance  as  against  the  objection  that  his  action  is  derived 
from  the  grantor,  since  his  action  Is  a  remedy  given  to  a  judgment  credit- 
or; the  word  "derivative"  being  defined  as  coming  from  another,  or  as 
acquired  from  another. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Dec  Dig.  I 
221.*] 

^  Cbeditobs'  Suit  (|  7*)— JuBiSDicrioK-^jBOUNDS  of  Reicedt. 

The  power  of  a  court  of  equity  to  take  jurisdiction  of  a  judgment  credit- 
or's suit  in  aid  of  an  execution  is  not  limited  to  the  creditor's  action  speci- 
fied in  Code  Civ.  Proc  Sl  1871-1879,  nor  to  those  in  which  a  question  of 
fraud  is  involved. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  |  8 ;  Dec.  Dig. 
17.*] 

4.  Cbeditobs'  Suit  (§  8*)  — Pbopebtt  Which  mat  be  Subjected  —  Pebsonal 
Pbopebtt. 

In  a  judgment  creditor's  suit  in  aid  of  an  execution,  personalty  as  well 
as  realty  may  be  reached,  where  It  is  alleged  that  the  same  was  disposed 
of  in  fraud  of  the  judgment  creditor. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  |  12;  Dec. 
Dig.  S  8.*] 
6.  Cobpobations  (S  662*)— Actions  Against  Fobeign  CoBFOBATtoNS— Rights 
OF  Residents. 

Under  Code  Civ.  Proc.  §  1780,  providing  that  an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resident  of  the  state  for  any  cause  of 
action,  etc,  a  resident,  who  is  a  judgment  creditor  of  a  foreign  corpora- 
tion, may  maintain  a  creditor's  action,  in  aid  of  an  execution,  to  set  aside 
a  fraudulent  transfer  to  another  foreign  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  2668;  Dec 
Dig.  S  662.*] 

6.  Pleading  (§  193*)— Questions  Raised  by  DEinrBBEB. 

The  question  whether  plalntifr,  suing  a  foreign  corporation,  is  a  resident 
or  nonresident,  cannot  be  reached  by  demurrer  to  a  complaint  which  is 
silent  as  to  the  residence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  428,  431;  Dec. 
Dig.  §  193.*] 

Action  by  Thomas  H.  Hubbard  against  the  United  Wireless  Tele- 
graph Company  and  another.  Demurrer  to  the  complaint,  interposed 
by  defendant  United  Wireless  Telegraph  Company,  overruled. 

Demurrer  by  the  defendant  United  Wireless  Telegraph  Company  to 
the  complaint  upon  the  points:   First,  that  the  court  has  not  jurisdic- 

•For  oUier  casei  see  aame  topic  ft  8  mumbeb  in  Dec.  ft  Am.  Digi.  1907  to  data,  ft  Rep'r  Index«« 
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tion  of  the  subject  of  the  action ;  and,  second,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Joline,  Larkin  &  Rathbone  (Adrian  H.  Larkin  and  George  E.  Har- 
grave,  of  counsel),  for  plaintiff. 

Francis  X.  Butler,  for  demurring  defendant. 

GIEGERICH,  J.  This  is  a  judgment  creditor's  action  in  aid  of  an 
execution,  brought  for  the  purpose  of  having  an  alleged  fraudulent 
transfer  of  property  by  the  defendant  American  De  Forest  Wireless 
Telegraph  Company,  the  judgment  debtor,  to  the  defendant  United 
Wireless  Telegraph  Company,  adjudged  void,  a  receiver  appointed, 
and  the  property  thus  transferred  applied  to  the  payment  of  plaintiff's 
judgment.  The  defendant  United  Wireless  Telegraph  Company  de- 
murs to  the  complaint  upon  the  grounds  that  the  court  has  not  juris- 
diction of  the  subject  of  the  action,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrant  urges  that,  as  the  plaintiff  has  brought  this  action 
in  his  capacity  as  a  judgment  creditor  of  the  defendant  American  De 
Forest  Wireless  Telegraph  Company,  the  action  comes  under  the  head 
of  "derivative  actions,"  and  as  far  as  any  recovery  against  the  de- 
fendant United  Wireless  Telegraph  Company  is  concerned  his  cause 
of  action  must  of  necessity  be  predicated  upon  some  equity  which  ex- 
ists in  the  former  company  against  the  latter  company,  and  that,  if 
the  defendant  American  De  Forest  Wireless  Telegraph  Company 
cannot  maintain  the  action  against  the  defendant  United  Wireless  Tel- 
egraph Company  in  the  courts  of  this  state,  the  plaintiff  is  without 
a  remedy.  This  contention  is  based  upon  a  misconception  of  the  au- 
thorities. If,  as  claimed  by  the  demurrant,  the  plaintiff  in  an  action 
of  this  nature  "derives"  his  cause  of  action  from  or  through  a  fraudu- 
lent grantor,  a  judgment  creditor  would  be  unable  to  maintain  an  ac- 
tion to  set  aside  any  transfer  or  conveyance  in  fraud  of  creditors,  for 
the  reason  that,  the  judgment  debtor  and  the  fraudulent  transferee 
or  grantee  being  in  pari  delicto,  the  transfer  or  conveyance  would  be 
binding  and  valid  as  between  them  and  all  persons  claiming  under  or 
through  them.  Osborne  v.  Moss,  7  Johns.  161,  5  Am.  Dec.  252; 
Moore  v.  Livingston,  14  How.  Prac.  1 ;  Phillips  v.  Wooster,  36  N.  Y. 
412.  It  is  well  settled,  however,  by  numerous  adjudications  that  the 
property  of  every  corporation  is  a  trust  fund  for  the  payment  of 
its  debts,  and  that  its  creditors  have  a  lien  thereon  and  may  follow  it 
into  the  hands  of  the  directors  or  stockholders.  Bartlett  v.  Drew, 
67  N.  Y.  687;  Hastings  v.  Drew,  76  N.  Y.  9;  McNeal  v.  Hayes 
Machine  Co.,  Inc.,  118  App.  Div.  130,  103  N.  Y.  Supp.  312 ;  Darcy 
v.  Brooklyn  &  N.  Y.  Ferry  Co.,  127  App.  Div.  167,  111  N.  Y.  Supp. 
514. 

As  above  shown,  a  fraudulent  conveyance  or  transfer  is  valid  as 
between  the  parties  thereto,  but  void  as  against  creditors  (Southard 
v.  Benner,  72  N.  Y.  424;  Loos  v.  Wilkinson,  110  N.  Y.  195,  18  N.  E. 
99,  1  L.  R.  A.  250) ;  and  the  defrauded  judgment  creditor  has  a  lien 
upon  the  property  in  the  hands  of  the  transferee  (Lanahan  v.  Caffrey, 
40  App.  Div.  124.  67  N.  Y.  Supp.  724),    The  word  "derivative"  is 


Digitized  by 


Google 


1018  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

defined  by  Bouvier  as  "coming  from  another;  taken  from  something 
preceding ;  secondary ;  as  derivative  title,  which  is  that  acquired  from 
another  person."  1  Bouvier's  Law  Dictionary  (16th  Ed.)  549.  A 
judgment  creditor's  action  is  not  derived  from  or  through  any  one, 
but  is  a  remedy  given  to  a  judgment  creditor  or  his  assignee  after  all 
legal  remedies  to  enforce  the  lien  have  been  exhausted.  Southard  v. 
Benner,  72  N.  Y.  424;  Koechl  v.  Leibinger  &  Oehm  Brewing  Co., 
26  App.  Div.  573,  50  N.  Y.  Supp.  568.  The  power  of  a  court  of 
equity  to  take  jurisdiction  of  such  an  action  is  not  limited  to  the  par- 
ticular creditor's  action  specified  in  sections  1871-1879  of  the  Code 
of  Civil  Procedure,  nor  to  those  in  which  a  question  of  fraud  is  in- 
volved. Stetson  V.  Hopper,  60  App.  Div.  277,  70  N.  Y.  Supp.  170. 
In  such  creditors'  actions  personal  property,  as  well  as  real  property, 
may  be  reached,  where  it  is  alleged  that  the  same  was  disposed  of  in 
fraud  of  the  rights  of  the  judgment  creditor.  Webb  v.  Staves,  1  App. 
Div.  145,  37  N.  Y.  Supp.  414. 

The  demurrant  contends,  furthermore,  that  since  the  complaint 
shows  that  both  of  the  defendants  are  foreign  corporations,  and  that 
the  action  is  not  one  of  those  mentioned  in  section  1780  of  the  Code 
of  Civil  Procedure,  it  cannot  be  maintained.  But  the  action  does  not 
have  to  be  one  of  the  character  specified  in  the  subdivisions  of  that 
section,  if  it  is  brought  by  a  resident  of  the  state.  A  resident,  as  es- 
pressly  provided  by  that  section,  may  sue  upon  any  cause  of  action, 
whatever  its  character.  The  question  whether  the  plaintiff  is  a  resi- 
dent or  not  is  not  reached  by  a  demurrer  in  a  case  where  the  com- 
plaint is  silent  as  to  the  residence  of  the  plaintiff.  So  long  as  it  does 
not  appear  that  the  plaintiff  is  a  nonresident,  the  complaint  is  good  as 
against  a  demurrer.  Herbert  v.  Montana  Diamond  Co.,  81  App.  Div. 
212,  80  N.  Y.  Supp.  717;  MacGinniss  v.  Amalgamated  Copper  Co., 
45  Misc.  Rep.  106,  91  N.  Y.  Supp.  591. 

The  case  of  Snow,  Church  &  Co.  v.  Snow-Church  Surety  Co.,  80 
App.  Div.  40,  80  N.  Y.  Supp.  512,  cited  by  the  demurrant,  has  no  ap- 
plication, as  it  merely  holds  that  an  order  permitting  the  examination 
of  books  and  papers  to  enable  the  plaintiff  to  frame  his  complaint 
should  be  refused,  where  the  proposed  action  is  between  two  foreign 
corporations,  and  it  does  not  appear  by  the  petition  on  which  the  order 
is  based  that  the  case  is  one  of  those  mentioned  in  section  1780  of  the 
Code  of  Civil  Procedure.  Here  the  situation  is  entirely  different,  the 
action  being  by  an  individual,  who,  as  seen,  is  not  shown  not  to  be  a 
citizen  of  this  state,  against  a  foreign  corporation,  and  not  by  a  for- 
eign corporation  against  another. 

The  demurrer  is  therefore  overruled,  with  costs,  with  leave  to  with- 
draw the  same  and  to  answer  upon  payment  of  such  costs  within  20 
davs  after  service  of  the  decision  to  be  entered  hereon. 
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BREED  ▼.  LEHIGH   VALLEY   R.  00. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  1909.) 

1.  Masteb  and  Sebvakt  (I  198*)— Fellow  Sebvants— Enoineeb  and  Bbake- 

11AI9. 

At  common  law  an  engineer  and  a  brakeman  on  the  same  train  would 
be  fellow  servants. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Gent  Dig.  §  503; 
Dec.  Dig.  I  19&*] 

2.  Masteb  and  See v ant  (|  181*)  —  Injubt  to  Brakeman  —  Engineeb  as  Vice 

Pbinoipal  op  Railboad  Company— Statutobt  Pbovisions* 

The  Barnes  act  (Laws  1906,  p.  1682,  c.  657)  provides  that  in  actions 
against  railroad  companies  by  their  employes  for  Injuries,  persons  who,  as 
a  part  of  their  duty  for  the  time,  have  physical  control  or  direction  of  the 
movement  of  an  engine,  car,  or  train,  are  vice  principals,  and  not  fellow 
servants.  Held  to  apply  to  the  case  of  a  brakeman,  injured  by  the  negli- 
gence of  an  engineer  in  starting  his  engine  too  quickly,  when  signaled  by 
him  to  start  slowly,  and  to  permit  a  recovery  therefor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  S  870; 
Dec.  Dig.  I  181.*] 

8.  Masteb  and  Sebvant  (|  240*)— Opebation  of  Fbeioht  Tbain— Due  Cabe  on 
Pabt  of  Injubed  Bbakeman. 

In  an  action  against  a  railroad  company  for  injuries  to  a  brakeman, 
based  on  the  negligence  of  the  engineer  in  starting  his  engine  too  quickly 
when  signaled  to  start  slowly,  the  facts  as  claimed  by  plaintiff  showed 
that  he  was  standing  on  the  rear  end  of  the  fourth  car,  looking  down  at 
another  brakeman  standing  on  the  bumper  of  the  fifth  car,  and,  when  the 
couplers  parted,  plaintiff  stepped  back  six  feet  from  the  rear  of  the  car 
and  gave  the  engineer  a  signal  to  start  slowly,  but  that  the  engineer  dis- 
r^arded  it,  and  started  so  suddenly  as  to  throw  him  off  the  end.  Held 
that,  on  the  facts  as  claimed,  plaintiff  was  using  all  the  care  which  a  pru- 
dent man  would  use,  who  understood  the  use  and  ordinary  jerking  of  cars 
in  operating  a  freight  train. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  $  754 ; 
Dec.  Dig.  §  240.*J 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Arthur  H.  Breed  against  the  Lehigh  Valley  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Lewis  &  Crowley,  for  appellant. 

Frank  C.  Sargent,  for  respondent 

WILLIAMS,  J.  The  judgment  and  order  should  be  affirmed,  with 
costs.  The  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defendant's  negligence. 

The  action  was  tried  as  one  at  common  law,  but  the  plaintiff  claim- 
ed the  benefit  of  the  Barnes  act,  so  called  (section  42a  of  the  railroad 
law  [chapter  657,  p.  1682,  Laws  1906]).  The  negligence  claimed  was 
that  of  the  engineer  of  the  train  in  starting  his  engine  too  quickly, 
when  the  signal  to  him  was  to  start  slowly.  The  plaintiff  was  a  brake- 
man,  was  standing  on  the  top  of  a  freight  car,  and  was  thrown  to  the 
ground  by  an  extraordinary  jerk  given  to  the  car,  and  a  car  wheel 

•For  oUier  cues  see  lame  topic  &  |  numbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Index«« 
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passed  over  his  arm  and  so  crushed  it  as  to  require  amputation.  The 
plaintiff  was  standing  at  the  rear  end  of  the  fourth  car,  looking  down 
at  another  brakeman  who  was  standing  on  the  bumper  of  the  fifth 
car,  releasing  the  coupling  between  the  two  cars.  When  the  couplers 
parted,  the  plaintifiF  stepped  back,  six  feet  away  from  the  rear  of  the 
car,  and  gave  the  engineer  a  signal  to  draw  ahead  slowly.  The  en- 
gineer disregarded  this  signal,  and  started  so  suddenly  as  to  throw 
plaintiff  off  the  end  of  the  car. 

First.  The  sole  negligence  alleged  against  the  defendant  was  that 
of  the  engineer.  At  common  law  he  would  be  a  fellow  servant  of 
plaintiff,  and  no  recovery  could  be  had  for  such  negligence.  The 
Barnes  act,  however,  provides  that,  in  actions  against  railroad  com- 
panies by  their  employes  for  injuries  received  in  their  service,  persons 
who  have,  as  a  part  of  their  duty  for  the  time  being,  physical  control 
or  direction  of  the  movement  of  a  locomotive  engine,  car,  or  train,  are 
vice  principals  of  the  railroad  companies,  and  not  fellow  servants  of 
such  employes.  We  are  unable  to  see  why  this  act  is  not  applicable 
to  the  present  case,  and  why  it  does  not  permit  a  recovery  for  plain- 
tiff's injuries,  so  far  as  the  element  of  defendant's  negligence  is  con- 
cerned. The  trial  court  took  this  view  of  the  case,  and  submitted 
fairly  to  the  jury  the  question  whether  the  engineer  was  guilty  of 
negligence  in  the  manner  of  starting  the  engine  and  train.  We  do 
not  take  the  view,  entertained  by  defendant's  counsel,  that  it  was  the 
plaintiff,  the  brakeman,  rather  than  the  engineer,  who  was  in  control 
of  the  movements  of  the  engine  and  train.  He  gave  signals  to  the 
engineer,  it  is  true;  but  the  engineer  was  not  under  his  control  and 
was  not  bound  to  obey  his  directions.  We  think  the  trial  court  com- 
mitted no  error  in  the  submission  of  this  branch  of  the  case  to  the  jury. 

Second.  The  question  of  contributory  negligence  was  carefully  and 
correctly  submitted  to  the  jury  by  the  trial  court.  Among  other  things 
they  were  told  that  they  must  find,  in  order  to  render  a  verdict  for 
the  plaintiff,  that  the  injury  which  he  received  was  caused  by  some- 
thing outside  of  the  ordinary  risks  and  dangers  attendant  upon  the 
operation  of  a  freight  train;  that  whatever  jerking  or  rapidity  of 
motion  was  proper  or  necessary  to  accomplish  the  object  they  had  in 
view,  therefore,  the  plaintiff  had  no  right  to  complain  of ;  that  it  must 
be  something  more  than  the  ordinary  operation  of  a  locomotive  and 
cars  which  afforded  him  any  basis  for  a  recovery.  There  was  con- 
siderable disagreement  as  to  how  the  train  was  started,  and  how  much 
jerking  there  was;  the  plaintiff  testifying  that  the  jerking  was  so 
extraordinary  as  to  throw  him  six  feet  over  the  end  of  the  car  without 
striking  it.  Upon  the  facts  as  claimed  by  the  plaintiff,  he  was  using 
all  the  care  which  any  prudent  man  would  use  who  understood  about 
the  usual  and  ordinary  jerking  of  cars  in  the  operation  of  a  freight 
train,  and  nevertheless  the  accident  occurred  as  he  detailed  it. 

We  think  the  verdict,  under  the  evidence  and  the  charge,  was  one 
that  the  jury  was  authorized  to  render,  and  that  it  should  not  be  set 
aside  as  contrary  to  the  evidence,  under  the  well-established  rules  ap- 
plicable to  such  cases. 

The  judgment  and  order  should  therefore  be  afiirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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WHITE  V.  CITY  OF  BUFFALO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1000.) 

L  PijCADiNO  (§  214*)— Demubbeb— Admissions  bt. 

The  truth  of  the  allegations  of  the  complaint  in  an  action  against  the 
city  of  Buffalo  for  damages  for  a  nuisance  occasioned  by  the  periodical 
overflow  of  the  Buffalo  river,  damaging  plaintiff's  land,  that  it  is  the 
duty  of  the  city  to  abate  the  nuisance,  and  that  it  has  full  power  to  do  so 
must  be  determined  from  an  examination  of  the  city  charter  and  legis- 
lative acts,  and  is  not  admitted  by  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Plekdlng,  Gent  Dig.  S  527;  Dec.  Dig.  | 
214.*] 

2.  Municipal  Gobfobations  (8  834*)  —  Tobts— Failubk  to  Abate  Nuisance— 
Statutobt  Dutt. 

Under  Buffalo  City  Charter  (Laws  1801,  p.  221,  c.  105)  |  805,  providing 
that  the  city  shall  abate  all  nuisances,  and  section  405,  as  amended  by 
Laws  1000,  p.  1302,  c.  571,  providing  that  the  city  may  enlarge  and  em- 
bank the  Buffalo  river,  and  Laws  1006,  p.  1430,  c.  527,  authorizing  the 
city  to  abate  the  nuisance  occasioned  by  the  periodical  overflow  of  the 
river,  the  city  is  not  under  the  absolute  duty  to  abate  the  nuisance;  but 
the  duty  is  discretionary,  in  the  sense  that  it  is  judicial,  and  not  adminis- 
trative, and  the  city  is  not  liable  in  damages  for  failure  to  exercise  such 
discretionary  power. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
1784;  Dec.  Dig.  «  834.*] 

Z,  Municipal  Cobpobations  (§  845*)  —  Failube  to  Abate  Nuisance  In  Wa- 
TEB  Ooubse—Liabilitt— Complaint. 

A  complaint  in  an  action  against  the  city  of  Buffalo  for  damages  for 
the  nuisance  occasioned  by  the  periodical  overflow  of  the  Buffalo  river, 
which  alleges  resulting  damages  to  land  bordering  thereon,  and  that  the 
city  has  assented  to  the  placing  of  obstructions  in  the  river  which  in- 
creased the  damage,  does  not  state  a  separate  cause  of  action  based  on 
the  placing  of  the  obstructions  in  the  river,  made  lawful  structures  by  the 
city  charter ;  but  tlie  allegation  refers  simply  to  additional  damages  result- 
ing from  the  main  nuisance  alleged,  and  a  demurrer  to  the  complaint  can- 
not be  overruled  because  of  the  allegations  with  reference  to  the  placing 
of  the  obstructions  in  the  river. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1707;  Dec.  Dig.  §  845.*] 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Emma  K.  White  against  the  City  of  Buffalo.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Reversed,  and  demurrer  sustained,  with  leave  to 
plead  over. 

For  opinion  at  Special  Term,  see  60  Misc.  Rep.  611, 112  N.  Y.  Supp. 

485. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Louis  E.  Desbecker  and  John  W.  Ryan,  for  appellant. 

Carlton  W.  White,  for  respondent. 

WILLIAMS,  J.    The  interlocutory  judgment  should  be  reversed, 

and  the  demurrer  sustained,  with  costs,  and  with  leave  to  plead  over. 

The  action  is  brought  to  recover  damages  for  nuisance.    The  de- 

-•For  other  cmset  see  tame  topic  ft  I  ntticbbb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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fendant  demurs  to  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  does  state  that  plain- 
tiff owns  land  along  and  in  the  vicinity  of  Buffalo  river,  within  the 
city ;  that  the  city  is  a  municipal  corporation,  and  the  river  is  a  navig- 
able stream  and  public  highway,  and  that  the  city  owns  the  fee  of  the 
bed  of  the  river;  that  the  river  periodically  overflows  and  floods  the 
lands  bordering  on  and  adjacent  thereto,  causing  damage  to  plaintiff, 
and  that  such  overflow  constitutes  a  public  nuisance ;  that  the  city  has 
assented  to  the  placing  of  obstructions  in  the  bed  of  the  river,  which 
increase  the  damage  caused  by  the  nuisance;  that  the  nuisance  can 
be  abated  at  reasonable  cost  and  expense;  that  the  city  refuses  to 
abate  it,  and  .has  decided  that  it  will  not  do  so.  These  allegations  so 
far  are  of  fact  purely,  and  must  be  deemed  admitted  for  the  pur- 
poses of  the  demurrer.  The  other  allegations  may  be  said  to  be  con- 
clusions, viz.,  that  it  is  the  duty  of  the  city  to  abate  the  nuisance,  and 
that  it  has  full  power  to  do  so.  These  are  not  necessarily  admitted. 
They  are  really  to  be  determined  from  an  examination  of  the  charter 
and  various  acts  of  the  Legislature,  and  then,  upon  the  facts  so  ad- 
mitted and  found,  the  question  arises  whether  the  cause  of  action  is 
established. 

First.  As  to  the  duty  and  power  of  the  city  to  abate  the  nuisance. 

The  power  to  do  so  seems  to  be  clearly  given  by  section  405  of  the 
charter  (chapter  105,  p.  22a,  Laws  of  1891,  as  amended  by  section  1, 
c.  571,  p.  1302,  Laws  of  1900),  which  provides  that  the  city  may  make 
such  improvements  in  the  river,  in  its  surroundings,  as  would  appar- 
ently abate  the  nuisance  complained  of,  and  provides  for  the  defray- 
ing of  the  expense  thereof ;  and  such  power  to  improve  was  also  given 
by  chapter  527,  p.  1439,  Laws  of  1906,  which  declared  the  periodical 
overflow  of  the  river,  and  the  flooding  of  lands  bordering  or  adjacent 
to  the  same,  to  be  a  public  nuisance,  and  authorized  the  city  to  abate 
the  same,  by  the  means  and  in  the  manner  therein  pointed  out.  In 
neither  section  405  of  the  charter  nor  the  act  of  1906,  was  it  expressly 
declared  to  be  the  duty  of  the  city  to  make  the  improvements  neces- 
sary to  abate  the  nuisance  referred  to ;  nor  was  the  city  in  either  act 
directed  to  make  the  improvement  and  abate  the  nuisance. 

It  is  provided  by  section  395  of  the  charter  that  the  city  shall  abate 
all  nuisances;  but  it  will  hardly  be  claimed  that  this  section  covers 
and  includes  the  nuisance  in  Buffalo  river,  which  could  only  be  abated 
by  the  making  of  extensive  improvements  therein,  and  which  was 
made  the  subject  of  section  405,  following  section  395.  The  intention 
evidently  was  to  make  this  river,  and  the  improvement  thereof,  so  as 
to  abate  the  nuisance  therein,  the  subject  of  separate  and  special  pro- 
visions; and  it  will  be  noticed  that  these  provisions,  when  framed, 
carefully  avoided  making  the  improvements  mandatory.  They  merely 
gave  the  city  the  power  to  make  the  same.  The  act  of  1906  showed 
the  extent  of  the  undertaking  to  so  improve  the  river  as  to  abate  this 
nuisance.  It  contemplated  the  expenditure  of  $1,500,000,  and  the  ne- 
cessity of  acquiring  additional  lands  and  the  straightening  of  the  chan- 
nel of  the  river.  Such  improvements  as  these  could  not  have  been  in- 
tended to  be  covered  by  the  requirement  of  section  395  of  the  charter 
that  the  city  should  abate  all  nuisances. 
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It  is  fair  to  conclude  that  the  intention  indicated  in  the  charter  and 
the  act  of  1906  was  that  constructive  work  of  the  character,  extent, 
and  cost  contemplated  should  rest  rather  in  the  discretion  of  the  city 
than  the  mandate  of  the  Legislature.  If  this  improvement  was  de- 
signed to  be  mandatory,  the  word  "shall"  or  "must"  could  easily  have 
been  used  in  place  of  the  word  "may,"  and  the  matter  thus  placed 
beyond  doubt.  It  seems  to  me  the  duty  to  so  improve  the  river  as  to 
abate  the  nuisance  complained  of  was  not  absolute,  but  discretionary ; 
that  it  required  the  exercise  by  the  city  of  judgment  and  discretion, 
and  was  in  that  sense  judicial  in  its  nature,  and  not  administrative. 

Second.  For  the  failure  of  the  city  to  exercise  this  discretionary 
power,  of  a  judicial  nature,  to  improve  the  river,  and  abate  the  nui- 
sance, it  is  not  liable  in  this  action  for  damages.  O'Donnell  v.  City 
of  Syracuse,  184  N.  Y.  1,  76  N.  E.  738,  3  L.  R.  A.  (N.  S.)  1053,  112 
Am.  St.  Rep.  558.  There  seems  to  be  no  doubt  as  to  the  principle  of 
law.  The  difficulty  here  is  as  to  the  facts.  The  trial  court  says  of  the 
O'Donnell  Case : 

"No  absolute  duty  to  prevent  floods  from  Injuring  plaintiff's  lands  was  al- 
leged or  proved  [there],  and  It  was  held  that  no  liability  was  cast  upon  the  city 
for  failure  to  exercise  discretionary  power.  Plaintiff  here  alleged  a  positive, 
absolute,  and  imperative  duty  to  abate  nuisances,  imposed  by  law  upon  the  de- 
fendant by  its  charter,  and  that  by  chapter  527,  p.  1439,  of  the  Laws  of  1906, 
the  periodical  overflow  of  said  river  and  the  flooding  of  said  lands  is  declared 
to  be  a  public  nuisance.  ♦  •  ♦  City  Charter,  §  395,  provides  that  the  city 
shall    ♦    ♦    ♦    abate  all  nuisances." 

It  will  be  seen,  therefore,  that  our  disagreement  is  as  to  the  allega- 
tion in  the  complaint  of  the  defendant's  duty.  Upon  our  construction 
of  the  allegation,  read  in  connection  with  the  charter  and  the  act  of 
1906,  the  action  cannot  be  maintained  under  the  doctrine  of  the 
O'Donnell  Case. 

Third.  There  are  some  allegations  in  the  complaint  with  reference 
to  placing  obstructions  in  the  river  bed  for  the  construction  of  rail- 
road brid8:es ;  but  I  do  not  think  they  constitute  a  separate  cause  of 
action.  They  are  simply  of  additional  damages,  resulting  from  ^the 
main  nuisance  alleged.  City  Charter,  §  404,  provides  that  these  bridges 
are  lawful  structures. 

We  cannot  overrule  the  demurrer  upon  this  ground  alone.  The 
complaint  should  stand  or  fall  upon  the  main  proposition  passed  upon 
herein.    All  concur,  except  McLENNAN,  P.  J.,  who  dissents. 


(C2  Misc.  Rep.  71.) 

WALDO  et  al.  v.  SCHMIDT. 

(Supreme  Court,  Special  Term,  New  York  County.     January,  1909.) 

Appeal  and  Erbob  (§  648*)— Case  on  Appeal— Motion  to  Stbike. 

The  Special  Term  of  the  Supreme  Court  will  not  strike  out  on  motion  a 
case  on  appeal  which  had  boon  served  by  defendant  and  retained  by  plain- 
tiff, ns  the  question  of  its  sulllciency  must  be  determined  by  the  Appellate 
Division. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  C«nt.  Dig.  S  28«KV. 
Dec.  Dig.  §  G48.*] 

*Por  other  cases  see  same  topic  A  8  nuubeb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by  VjOOQIC 


1024  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

Action  by  Eugene  L.  Waldo  and  John  A.  McKelvey  against  Fedor 
Schmidt.  Judgment  for  plaintiffs.  Motion  to  strike  proposed  case 
on  appeal.    Denied. 

Clarence  De  Witt  Rogers,  for  plaintiffs. 
Blumenstiel  &  Blumenstiel,  for  defendant 

ERLANGER,  J.  After  a  trial  at  Special  Term  an  interlocutory 
judgment  was  entered,  from  which  an  appeal  was  taken  to  the  Appel- 
late Division  and  affirmed.  108  N.  Y.  Supp.  1149.  The  interlocutory 
judgment  named  a  referee  to  take  and  restate  the  account  between 
the  parties  and  to  report  the  evidence,  with  his  conclusions  to  the 
court.  The  parties  submitted  their  evidence  to  the  referee,  who  made 
his  report,  which  was  confirmed,  and  final  judgment  entered.  The 
defendants  thereupon  perfected  an  appeal  from  the  final  judgment, 
and  within  due  time  served  a  proposed  case  on  appeal,  which  was  re- 
tained by  the  plaintifiFs,  who  now  move  to  strike  it  out  on  the  ground 
that  it  is  not  authorized  by  law.  The  case  on  appeal  as  settled  will  be 
printed  as  a  part  of  the  record  and  filed  in  the  Appellate  Division,  and 
the  rule  is  laid  down  in  Tedford  v.  Lichtenstein,  129  App.  Div,  35, 
113  N.  Y.  Supp.  358,  that  "the  question  as  to  whether  or  not  the 
record  filed  in"  the  Appellate  Division  "is  the  proper  record  is  one 
which  must  be  determined  by  that  court,"  and  not  by  the  Special 
Term.  If  "the  papers  served  are  not  those  required  by  the  general 
rules  of  practice,  the  respondent  can  move  in"  the  appellate  court 
"to  dismiss  the  appeal."  If  it  were  within  the  province  of  the  Special 
Term  to  pass  upon  the  proper  record  to  be  filed  in  the  Appellate  Divi- 
sion, the  court  would  be  of  the  opinion  that  the  plaintiffs'  practice  is 
proper. 

The  trial  judge  at  Special  Term  could  himself  have  taken  proof  of 
the  account  between  the  parties.  He,  however,  followed  the  usual 
practice  of  referring  it  to  a  referee  to  take  evidence  of  the  account. 
The  stating  of  the  account  was  one  of  the  issues  framed  by  the  plead- 
ings, and  in  order  to  review  the  judgment  rendered  after  a  trial  of 
that  issue  of  fact  it  was  proper  for  the  appellant  to  make  a  case  and 
procure  it  to  be  settled  and  signed.  Code  Civ.  Proc.  §  997.  It  fre- 
quently happens  that  the  most  important  questions  of  fact  involved  in 
an  equity  case  are  those  arising  after  the  entry  of  the  interlocutory 
judgment  and  on  the  stating  of  the  accounts  between  the  parties,  and 
it  cannot  be  the  rule  that,  if  the  evidence  on  the  accounting  is  taken  by 
the  trial  judge,  it  is  proper  practice  on  an  appeal  from  the  final  judg- 
ment to  make  a  case  and  procure  it  to  be  settled,  but,  if  the  matter  is 
referred  to  a  referee,  that  the  entire  testimony  and  all  exhibits  adduced 
before  the  referee  must  be  printed  and  submitted  to  the  Appellate  Divi- 
sion in  haec  verba.  Indeed,  it  may  be  seriously  questioned  whether  the 
appellant  would  not  be  restricted  to  a  review  on  the  judgment  roll 
alone,  if  he  did  not  prepare  and  serve  a  case  on  appeal.  Smith  v. 
Ingham  University,  76  Hun,  605,  28  N.  Y.  Supp.  220.  The  motion  is 
denied,  with  costs. 

Motion  denied,  with  costs. 
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CHOATE  y.  BEEBBC. 

(Supreme  Court,  Appellate  Division,  Fourth  Department     March  8,  1900.) 

Witnesses  (§  275*)-~Cbos8-Examination. 

For  a  consideration,  paid,  defendant  agreed  to  transfer  to  plaintiff  20 
shares  of  telephone  stock,  of  the  par  value  of  $100  per  share;  the  total 
stock  of  the  company  being  $2,500.  Before  tender  of  transfer  of  the 
stock,  by  some  change  in  the  company,  the  total  stock  was  increased  to 
$50^000,  and  the  shares  $10  each,  and  plaintiff  sued  for  breach  of  contract, 
after  refusing  a  tender  of  20  shares  of  the  latter  stock  in  performance 
of  the  contract.  Held^  that  plaintiff  was  entitled  to  cross-examine  de- 
fendant as  to  the  details  of  the  change  of  stock. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  I  967 ;  Dec.  Dig. 
I  275.*1 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Rufus  M.  Choate  against  George  S.  Beebee.  From  a 
judgment  on  a  verdict,  directed  for  defendant,  and  from  an  order 
denying  a  new  trial  on  the  minutes,  plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Gordon  F.  Matthews,  for  appellant. 

Horton,  Hurrell  &  Moulthrop,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  damages  for  breach  of  a  written 
contract  for  the  sale  or  trade  of  stocks.  The  contract  was  made  Sep- 
tember 16,  1906,  and  provided  in  substance  that  the  plaintifiF  should 
transfer  to  the  defendant  297  shares  of  a  certain  gas  company  stock, 
and  the  defendant  should  pay  therefor  $1  in  cash  and  transfer  to  the 
plaintiff  20  shares  of  a  certain  telephone  company  stock ;  the  exchange 
of  stocks  to  take  place  on  or  before  October  5,  1906.  The  plaintiff 
transferred  and  delivered  to  the  defendant  the  gas  stock  at  the  time 
the  agreement  was  made.  The  telephone  stock  was  then  in  $100 
shares,  and  there  were  25  shares  in  all ;  the  total  stock  being  $2,500. 
The  defendant  never  transferred  or  delivered  or  offered  to  plaintiff 
20  shares  of  that  stock.  After  the  agreement  was  made  there  seems 
to  have  been  a  merger  of  the  company  with  another  one,  or  some 
change  by  which  the  total  stock  became  $50,000  and  the  shares  $10 
each.  The  defendant  offered  20  shares  of  this  new  stock  as  a  per- 
formance of  the  agreement  on  his  part,  claiming  this  was  just  as  good 
and  valuable  as  the  20  shares  of  the  $100  stock.  The  plaintiff  refused 
this  offer,  demanded  the  20  shares  of  the  $100,  as  it  existed  at  the  time 
the  agreement  was  made;  and,  upon  refusal  by  defendant  to  comply 
with  his  demand,  plaintiff  brought  this  action,  claiming  his  damages 
were  $2,000.  , 

The  court,  upon  this  statement  of  facts  erred  in  directing  a  verdict 
for  the  defendant.  The  plaintiff  met  with  some  difficulty  in  proving 
these  facts.     By  the  evidence  of  the  plaintiff  and  his  attorney  as  to 

*For  other  casM  see  same  topic  &  8  nvuber  In  Deo.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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talks  with  the  defendant,  however,  it  appeared  that  when  the  agree- 
ment was  made  the  telephone  stock  was  $2,500,  being  25  shares  of 
$100  each,  and  plaintiff  was  to  have  20  of  these  25  snares,  and  that 
afterwards,  however,  some  change  was  made,  by  increase  of  the  capital 
stock  or  merger  with  some  other  company,  and  the  stock  was  $50,000, 
in  shares  of  $10  each,  and  defendant  wanted  plaintiff  .to  accept  20 
shares  of  this  $10  stodc.  The  plaintiff's  attorney,  by  cross-examina- 
tion of  defendant,  tried  to  show  the  details  of  this  change  of  stock; 
but  the  court  ruled  out  the  evidence,  and  announced  that  the  only 
question  was  whether  there  were  two  telephone  companies  of  the  same 
name,  or  only  one,  and  then  directed  the  verdict.  We  think  the  plain- 
tiff should  have  been  permitted  to  cross-examine  the  defendant  to 
develop  the  facts,  which  were  not  within  the  plaintiff's  knowledge,  and 
which  he  hoped  to  bring  out  on  such  cross-examination. 

There  was  some  proof  that  the  plaintiff's  attorney  accepted  for  his 
client  the  20  shares  of  $10  stock;  but  the  attorney  testified  that  he  sent 
it  back,  and  finally  it  was  stipulated  he  should  hold  it  till  the  trial. 
The  damages  were  not  very  clearly  established,  but  they  can  be  shown 
on  a  new  trial,  if  the  plaintiff  is  found  entitled  to  recover  in  the  case. 

A  new  trial  should  be  had. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


SHAW  ▼.  ROCHESTER,  S.  ft  B.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department     March  3,  1909.) 

BiciNENT  Domain  (S  276*)  —  Railboads— Takubto  Pbivatk  Pbopebtt— Remkdt 
OF  OwNEB— Injunction. 

A  trolley  company  constructed  its  road  in  a  village  street  without  con- 
sent of  plaintiff,  an  abutting  owner  whose  title  ext^ided  to  the  center  of 
the  street  The  deed  showing  the  extent  of  plalntifTs  title  was  not  of 
record  when  the  road  was  constructed,  and  there  was  doubt  as  to  the 
necessity  of  acquiring  any  rights  to  cross  the  premises.  Plaintiff  made 
no  objection  to  the  building  of  the  road  In  front  of  his  premises,  and  on- 
ly claimed  damages  after  it  had  been  in  operation  for  years.  The  com- 
pany was  compelled  to  improve  the  grade  of  the  street  and  pave  it  with- 
out expense  to  the  village  or  abutting  property  owners.  Held,  that  the 
so-called  rental  and  fee  damages  should  be  computed,  and  the  company 
allowed  to  have  a  deed  to  the  right  to  use  the  property  upon  payment  of 
the  damages  and  costs,  and  only  if  it  should  refuse  to  pay  them,  and  ac- 
cept the  deed,  should  an  injunction  against  operating  its  road  in  front  ot 
plaintiffs  premises  and  compelling  it  to  remove  Its  poles,  etc.,  be  granted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  774 ;  Dec 
Dig.  I  27a*] 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Equity  Term,  Monroe  County. 

Action  by  Leander  M.  Shaw  against  the  Rochester,  Syracuse  & 
Eastern  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

•For  otli«r  caaM  tee  Min«  topic  ft  9  nuicbbb  In  Deo.  ft  Am.  Dlga.  1907  to  dato.  ft  Rep*r  IndezM 
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Nottingham  &  Nottingham,  for  appellant 
Reed  &  Shutt,  for  respondent 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  restrain  defendant  from  operating  its 
trolley  road  along  John  street,  in  the  village  of  Pairport,  Monroe  coun- 
ty, in  front  of  plaintiffs  property,  and  maintaining  the  grade,  poles, 
wires,  and  permanent  obstructions  on  his  premises,  and  to  compel 
defendant  to  remove  said  obstructions  and  to  restore  the  grade,  and 
to  recover  $2,000,  accrued  damages  and  costs,  and  for  other  just  and 
equitable  relief.  This  relief  was  sought  for  upon  the  claims  that 
plaintiff  owned  to  the  center  of  the  street  and  the  defendant  had  com- 
mitted a  trespass  by  constructing  and  operating  its  road  over  plain- 
tiflF's  premises  without  acquiring  the  right  so  to  do  bv  agreement  or 
condemnation  proceedings.  It  appeared  upon  the  trial,  and  the  court 
found,  that  the  plaintiff  was  the  owner  of  the  lands  in  question,  his 
title  extending  to  the  center  of  the  street;  that  the  defendant  con- 
structed and  was  operating  its  road  along  the  street  and  across  plain- 
tiff's premises  without  his  consent,  and  without  acquiring  the  right 
so  to  do  by  condemnation  proceedings;  that  such  acts  constituted' 
continued  and  permanent  trespasses,  for  which  plaintiff  would  have  a 
right  to  a  series  of  actions  against  the  defendant  so  long  as  the  de- 
fendant failed  to  acquire  the  right  to  use  the  land  by  agreement  or 
some  legal  proceeding. 

So  far  the  court  was  correct  in  its  decision.  The  controversy  is 
over  the  relief  granted,  based  upon  these  facts.  The  court  granted 
the  injunction,  restraining  and  mandatory,  asked  for  as  hereinbefore 
stated,  but  directed  that  it  should  not  take  effect  or  be  operative  for 
about  two  months  thereafter,  and  that  the  plaintiff  recover  damages 
for  the  trespass  up  to  the  time  of  the  commencement  of  the  action, 
about  three  years,  in  the  sum  of  $150.  These  damages  were  grossly 
excessive.  A  mere  reading  of  the  evidence  shows  this.  No  detailed 
consideration  of  it  here  is  necessary.  Beyond  this  we  do  not  think 
an  injunction  should  have  been  granted.  The  plaintiff's  rights  could 
as  well  be  fully  protected  by  adopting  the  practice  that  has  come  into 
general  use  in  this  class  of  cases,  viz.,  'finding  the  rental  and  fee  dam- 
age, so  called,  and  providing  that  the  defendant,  upon  paying  such 
damages  and  costs,  should  have  a  deed  of  the  right  to  use  the  prop- 
erty. If  the  plaintiff  refused  to  give  the  deed  upon  the  payment  of 
the  damages  and  costs,  he  should  have  no  injunction.  If  the  defendant 
refused  to  pay  the  damages  and  costs,  and  accept  the  deed,  then  only 
should  an  injunction  issue.  This  relief  should  have  been  provided  by 
the  trial  court,  and  the  whole  controversy  thus  settled  in  an  inexpen- 
sive and  expeditious  manner.  The  matter  was  of  too  little  consequence 
to  make  the  defendant  the  expense  of  condemnation  proceedings, 
which  seem  to  have  been  contemplated  by  the  relief  that  was  granted 
by  the  trial  court. 

The  deed  that  showed  the  extent  of  plaintiff's  title  to  the  property 
was  not  of  record  when  the  railroad  was  constructed,  and  there  was 
doubt  as  to  the  necessity  of  acquiring  any  rights  to  cross  the  same. 


Digitized  by 


Google 


1028  116  NEW  YORK  SUPPLEMBNT,  (Sup.  Ct 

No  objection  was  made  by  the  plaintiff  to  the  building  of  .the  railroad 
along  the  street  in  front  of  his  premises.  The  railroad  was  compelled 
to  improve  the  grade  of  the  street,  and  to  pave  it,  without  expense  to 
the  village  or  the  property  owners  on  the  street.  The  plaintiff  only 
made  his  claims  after  the  railroa4  had  been  built  for  a  long  distance 
and  in  operation  for  years.  It  is  a  case,  therefore,  where  the  rail- 
road should  be  made  no  imnecessary  expense  in  acquiring  its  right 
to  cross  plaintiff's  property.  Under  the  law  of  the  state  it  must  pay 
the  so-called  rental  and  fee  damages,  whatever  they  may  be  deter- 
mined to  be  by  agreement  or  legal  proceedings.  It  is  a  case  peculiarly 
for  the  application  of  the  procedure  here  suggested  by  us.  The  same 
thing  was  asked  for  at  the  close  of  the  plaintiff's  evidence,  but  it  was 
not  adopted  by  the  trial  court. 

Under  the  circumstances  we  .think  no  injunction  should  have  been 
granted,  except  conditionally,  upon  defendant's  refusal  to  pay  the  dam- 
ages, upon  their  being  established  and  a  deed  tendered.  The  pro- 
cedure referred  to  is  authorized  by  Pappenheim  v.  M.  E.  R.  R.  Co., 
128  N.  Y.  435-444,  28  N.  E.  518,  13  L.  R.  A.  401,  26  Am.  St.  Rep. 
486 ;  Lynch  v.  Met.  Railway  Co.,  129  N.  Y.  274,  29  N.  E.  315,  15 
L.  R.  A.  287,  26  Am.  St.  Rep.  523 ;  Peck  v.  S-  Railway  Co.,  170  N. 
Y.  298,  63  N.  E.  357. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event    All  concur,  except  McLENNAN,  P.  J.,  who  dissents. 


KAHN  V.  KAHN. 

(Supreme  Court,  Special  Term,  New  York  County.    March  18,  1909.) 

Mabbiaob  (S  20*)— Mabbiage  bt  Mutual  Agbeement— Failube  to  FHiE  Coit- 

TBACT. 

A  failure  to  file  a  contract  of  marriage  In  the  office  of  the  city  clerk, 
which  is  properly  executed  and  in  all  other  respects  complies  with  Laws 
1901,  p.  933,  c.  339,  does  not  invalidate  the  marriage. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Dec.  Dig.  §  20.*] 

Action  by  Bertha  Kahn  against  Ed.  A.  Kahn  for  separation  for 
nonsupport.    Decree  for  plaintiflf  ordered. 

Henry  Kuntz,  for  plaintiflf. 
Abraham  Levy,  for  defendant. 

NEWBURGER,  J.  The  only  question  raised  in  this  case  is  whether 
the  failure  to  file  the  contract  of  marriage  between  the  parties  in  the 
office  of  the  city  clerk  invalidated  the  agreement.  It  is  conceded  that 
the  contract  was  properly  executed,  and,  with  the  exception  of  filing, 
in  all  other  respects  complied  with  chapter  339,  p.  933,  of  the  Laws  of 
1901.  On  the  motion  for  alimony  and  counsel  fee  Mr.  Justice  Bischoff 
held  that  the  marriage  was  valid.  See  60  Misc.  Rep.  334,  113  N.  Y. 
Supp.  256.     It  was  admitted  that  the  defendant  has  not  contributed 

*For  oUier  caaei  lee  same  topic  ft  fi  mumbbb  in  Dec.  ft  Am.  DIsi.  1907  to  date,  ft  Rep'r  Ind«SM 
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to  the  support  of  the  plaintiff.    I  am  of  the  opinion  that  the  marriage 
between  the  plaintiff  and  defendant  is  valid,  and  plaintiff  is  entitled 
to  a  decree  of  separation. 
Submit  findings  and  decree. 


(62  Misc.  Rep.  35.) 

PEOPLE  ex  rel.  DILLON  et  al.  ▼.  MOIR.  Village  President 

(Supreme  Oourt,  Special  Term,  Onondaga  Oounty.    December,  1908.) 

Blections  (§  65*)— Right  of  Women  to  Vote— Municipal  Elections— Issue  of 
Bonds. 

At  an  election  under  Village  Law  (Laws  1897,  p.  411,  c.  414)  §  128,  on 
the  proposition  to  issue  bonds  for  village  waterworks,  the  votes  of  women 
should  not  be  received. 

[Ed.  Note. — For  other  cases,  see  Elections,  Ctent  Dig.  §  62 ;  Dec.  Dig.  S 
65.*] 

Application  by  the  People,  on  the  relation  of  Charles  Dillon  and 
another,  for  a  writ  of  mandamus  against  Edward  Moir,  as  Village 
President.    Motion  denied. 

Order  affirmed  115  N.  Y.  Supp.  1138. 

M.  F.  Dillon,  for  the  motion. 
Charles  G.  Baldwin,  opposed. 

ANDREWS,  J.  As  this  is  an  application  for  a  peremptory  writ 
of  mandamus  requiring  the  defendant,  as  president  of  the  village  of 
Marcellus,  to  sign  certain  bonds,  all  relevant  statements  in  the  answer- 
ing  affidavits  must  be  accepted  as  true.  Further,  if  the  bonds,  when 
signed,  would  be  void  because  of  defects  in  the  proceedings  authoriz- 
ing their  issuance,  the  writ  should  not  be  granted.  People  ex  rel. 
Sherwood  v.  State  Board  of  Canvassers,  129  N.  Y.  360,  29  N.  E, 
346,  14  L.  R.  A.  646. 

The  bonds  in  this  case  are  to  pay  for  a  public  waterworks  system 
for  the  village.  Money  may  be  borrowed  in  this  way  for  that  purpose, 
if  such  course  is  authorized  by  an  election.  Village  Law  (Laws  1897, 
p.  411,  c.  414)  §  128.  Concededly  such  an  election  was  held.  The 
votes  were  canvassed,  and  resulted  in  88  votes  in  favor  of  the  proposi- 
tion and  43  opposed.  It  is  now  said  by  the  defendant  that  57  of  the 
affirmative  votes  were  cost  by  women.  This  fact  is  alleged  positively, 
and  not  on  information  and  belief.  The  votes  of  women  should  not  be 
received.  They  may  vote  on  the  question  as  to  whether  a  village  shall 
be  incorporated  (section  12),  and  also  upon  a  proposition  to  raise 
money  by  tax  or  assessment  or  for  the  dissolution  of  the  village  (sec- 
tion 41).  The  proposition  to  bond  does  not  come  within  any  of  these 
classes  of  cases.  This  objection  may  be  raised  in  this  proceeding. 
People  ex  rel.  Smith  v.  Pease,  27  N.  Y.  46,  84  Am.  Dec.  242. 

The  motibn  must  be  denied,  with  $10  costs. 

Motion  denied,  with  $10  costs. 

•For  other  oases  see  same  topic  ft  9  number  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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NIOOLOT  ▼•  TREASURE. 
(Supreme  Ck>urt,  Equity  Term»  Monroe  Ooonty.    March  22»  1909.) 

1.  Hu8BAin>  AifD  Wife  (§  149*) — ^Wm'8  Separate  Pbopebtt— Set-Qit  or 

Debts  Due  ebox  Husband. 

In  the  absence  of  evidence  that  a  mortgagee  authorized  her  husband's 
debts  to  the  mortgagor  to  be  credited  on  the  mortgage  debt,  such  debts 
cannot  be  treated  as  a  payment  thereon. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  573 ; 
Dec.  Dig.  §  149.*] 

2.  Chattel  Mobtoages  (f  282*)— Actions  to  Foreclose— Scope  or  Inquibt. 

In  a  foredorare  action  by  the  assignee  of  a  second  chattel  mortgage 

against  the  purchaser  from  the  original  mortgagee,  plaintiff  is  not  en- 

.   titled  to  a  determination  of  the  question  whether  the  first  mortgage  cot- 

ered  certain  articles  purchased  after  the  execution  of  the  first  mortgage, 

and  which  plaintiff  claims  were  included  in  the  second  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Chattel  Mortgi^^es,  Gent.  Dig.  |  568; 
Dec.  Dig.  f  282.*] 

8b  Chattel  Mobtoaoes  (f  162*) — Riohts  or  Pabties— Avteb  Deeault. 

A  cliattel  mortgagor,  by  failing  to  make  payments  as  stipulated,  for- 
feited her  conditional  title,  and  thereafter  had  only  an  equity  of  redemp- 
tion. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  293; 
Dec.  Dig.  f  162.*] 

4.  Chattel  Mobtoages  (f  225*) — ^Tbarsfeb  or  Pbopebtt— Rights  of  Tbars- 

FEBEE  AS  TO   MOBTGAGEE. 

A  chattel  mortgagor,  after  default,  can  transfer  no  more  than  her 
equity  of  redemption,  so  that  title  under  her  transfer,  made  expressly 
subject  to  the  mortgage,  can  be  perfected  only  by  payment  of  the  first 
mortgage,  so  that  a  contention  that  the  original  mortgagee,  by  permitting 
the  sale  of  the  property  after  default  without  foreclosing,  and  by  en- 
deavoring to  collect  the  mortgage  debt  from  the  transferee  and  sub- 
sequently selling  the  property,  waived  her  mortgage  or  accepted  the  pay- 
ments made  as  full  paymoit,  was  untenable. 

[Ed.  Note. — ^For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  f  468; 
Dec.  Dig.  f  225.*] 

5.  Chattel  Mobtoages  (|  127*)— Rights  or  Pabtie&— Title  of  Mobtoagob. 

A  purchase-money  chattel  mortgagor  did  not  get  a  complete  title  until 
the  mortgage  debt  was  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  216; 
Dec.  Dig.  I  127.*J 

6.  Chattel  Mobtgages  (|  141*) — ^Pbiobitt— Mobtgage. 

A  second  chattel  mortgage,  expressly  given  subject  to  the  first  mort- 
gage, cannot  be  made  a  superior  lien  to  the  first  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §  239; 
Dec.  Dig.  S  141.*] 

Action  by  William  F.  Niccloy  against  James  H.  Treasure,  implead- 
ed with  Charles  H.  Mann  and  another.  Complaint  dismissed  as 
against  principal  defendant. 

Action  to  foreclose  a  chattel ,  mortgage  for  $540  made  by  the  defendant 
Cbarles  H.  Mann  to  the  defendant  Anna  Keady  on  the  21st  day^of  December, 
1907,  upon  the  furniture,  etc.,  in  the  hotel  known  as  the  Wilcox  House  in 
the  village  of  Honeoye  Falls,  N.  Y.,  which  mortgage  defendant  Keady  assign- 
ed to  the  plaiutlfl!  on  the  IGth.of  January,  1908,  as  collateral  security.  The 
only  issue  brought  to  trial  is  that  made  by  the  answer  of  the  defendant  Treas- 

*For  other  cases  see  same  topic  ft  {  numbkb  In  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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urer.    It  does  not  appear  whether  the  other  defendants  answered  or  are  In 
default. 

Lyman  J.  Baskin  (Robert  Avcrill,  of  counsel),  for  plaintiff. 
Martin  Davis,  for  defendant  Treasure. 

FOOTE,  J.  On  the  1st  day  of  May,  1907,  the  defendant  Anna 
Keady  purchased  the  furniture,  fixtures,  etc.,  contained  in  the  Wilcox 
House  at  Honeoye  Falls,  N.  Y.,  for  the  sum  of  $1,600,  paying  $300 
in  cash  and  executing  to  Minnie  Loss  of  Honeoye  Falls  a  chattel  mort- 
gage upon  the  property  purchased  to  secure  payment  of  the  remaining 
$1,300.  This  mortgage  recited  that  it  was  given  to  secure  the  unpaid 
part  of  the  purchase  price  of  said  property  purchased  that  day.  By 
the  terms  of  the  mortgage  said  $1,300  and  interest  were  to  be  paid 
$35  on  June  1,  1907,  $35  July  1,  1907,  and  $40  on  the  1st  day  of  each 
month  thereafter  until  the  full  amount  was  paid.  This  mortgage  was 
duly  filed  as  required  by  law,  and  the  defendant,  Anna  Keady,  took 
possession  of  the  property  and  made  the  payments  maturing  on  the 
mortgage  down  to  and  including  the  1st  day  of  November,  1907,  since 
which  time  no  pa3mients  have  been  made  thereon.  On  the  21st  day 
of  December,  1907,  the  defendant,  Anna  Keady,  sold  the  property 
to  one  Charles  H.  Mann,  who  gave  back  to  her  a  chattel  mortgage 
on  this  furniture  for  $540.  This  mortgage  recites  that  it  is  made  sub- 
ject to  the  first  mortgage  to  Loss  "and  upon  which  there  is  now  un- 
paid $1,060."  There  was,  in  fact,  due  upon  the  first  mortgage  $1,090, 
with  some  interest.  The  amount,  $1,060,  stated  to  be  unpaid  in  the 
second  mortgage,  was  arrived  at  by  attempting  to  charge  up  to  Minnie 
Loss  some  alleged  indebtedness  of  Minnie  Loss'  husband  to  the  hus- 
band of  the  defendant  Keady  for  a  bar  bill.  No  satisfactory  evidence 
has  been  given  that  such  a  bar  bill  existed,  at  least  to  that  amount, 
and  there  is  no  evidence  that  Minnie  Loss  authorized  it  to  be  charged 
against  her  mortgage,  or  that  her  husband  had  any  autfiority  so  to 
do,  and  it  cannot  be  treated  in  this  action  as  a  payment  upon  that  mort- 
gage. Charles  H.  Mann  was  fully  informed  of  the  existence  and 
terms  of  the  first  mortgage,  and  knew  that  there  was  money  due 
thereon,  but  he  kept  the  holder  of  the  first  mortgage  from  taking  any 
steps  to  enforce  the  mortgage  by  promises  to  make  payments,  but  he 
made  no  payments,  and  about  the  1st  of  January,  1908,  he  locked  up 
the  hotel  and  abandoned  the  business  and  property. 

Shortly  thereafter  Minnie  Loss  took  possession  of  the  property, 
and  about  the  middle  of  February,  1908,  sold  it  to  the  defendant  Treas- 
ure, receiving  $10  in  cash  and  Treasure's  check  for  the  balance  of 
the  purchase  price,  which  was  $325.  At  the  time  of  the  trial  this 
check  remained  unpaid.  Before  making  this  sale,  Minnie  Loss  daims 
to  have  given  notice  to  Anna  Keady  and  Charles  H.  Mann  of  her 
intention  to  foreclose  her  mortgage  and  sell  the  property.  A  short 
time  after  the  sale  to  Treasure,  the  plaintiff,  Niccloy,  as  assignee  of 
the  second  mortgage,  demanded  of  Treasure  possession  of  the  prop- 
erty under  his  mortgage,  and,  it  being  refused,  brought  this  action  to 
foreclose,  and  until  such  demand  neither  the  defendant  Treasure  nor 
Minnie  Loss  had  any  knowledge  or  notice  of  the  assignment  of  the 
second  mortgage  by  Anna  Keady  to  the  plaintiff. 


Digitized  by 


Google 


1032  115  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

It  is  claimed  by  the  plaintiff  that,  while  the  defendant  Anna  Keady 
was  in  possession  of  the  hotel  between  the  1st  day  of  May  and  the 
21st  of  December,  1907,  she  purchased  and  put  into  the  hotel  some  ad- 
ditional articles  of  furniture,  and  that  these  articles,  while  not  covered 
by  the  first  mortgage,  are  covered  by  the  second  mortg^e.  Wheth- 
er that  be  so  or  not  may  not  properly  be  determined  in  this  action.  It 
IS  brought  to  foreclose  the  chattel  mortgage  upon  all  the  property 
covered  by  the  second  mortgage,  and  to  deprive  the  defendant  Treas- 
ure of  any  right  or  interest  therein.  It  attacks  his  title  to  the  prop- 
erty covered  by  the  first  mortgage  to  Loss,  and  in  effect  denies  the 
validity  of  that  mortgage ;  and,  as  I  have  reached  the  conclusion  that 
it  cannot  be  maintained  for  such  purpose,  I  do  not  think  an  inquiry 
should  be  entered  upon  to  ascertain  if  there  may  not  be  some  few  ar- 
ticles of  furniture  in  this  hotel  not  covered  by  the  first  mortgage  which 
the  plaintiff  may  have  a  right  to  take  from  the  custody  of  the  de- 
fendant Treasure.  Indeed,  the  defendant  Treasure  concedes  that  he 
has  no  title  to  any  property  which  Anna  Keady  purchased  and  put 
into  the  hotel  after  she  executed  the  first  mortgage. 

The  position  of  the  plaintiff,  if  I  apprehended  it  correctly,  is  that  be- 
cause the  husband  of  Minnie  Loss,  who  had  acted  as  her  agent  in  ref- 
erence to  her  mortgage,  knew  of  the  intended  sale  by  Anna  Keady  to 
Mann,  and  allowed  it  to  be  made  without  objection  and  without  pro- 
ceeding to  enforce  the  first  mortgage  for  the  default  in  payment  which 
then  existed,  therefore  the  default  and  consequent  forfeiture  was 
waived,  and  that  Minnie  Loss  by  acquiescing  in  the  sale  by  Keady  to 
Mann,  and  endeavoring  to  collect  pay  on  her  mortgage  from  Mann 
and  subsequently  selling  the  property  to  the  defendant  Treasure  for 
$335,  is  to  be  considered  as  having  either  waived  her  first  mortgage 
or  accepted  that  sum  as  payment  of  it  in  full,  leaving  the  second 
mortgage  now  held  by  the  plaintiff  as  the  only  lien  upon  the  prop- 
erty. I  am  unable  to  accept  this  view.  The  defendant.  Treasure,  is 
in  possession  under  Loss  as  the  holder  of  the  first  mortgage.  It  is  a 
purchase-money  mortgage.  Anna  Keady  did  not  get  and  could  not 
give  a  good  title  until  that  mortgage  was  paid.  Coman  v.  Lakey,  80 
N.  Y.  345.  Such  a  conditional  title  as  Anna  Keady  had  became  for- 
feited by  her  failure  to  make  the  payment  due  on  the  mortgage  on 
the  1st  of  December,  1907,  and  she  had  no  title  thereafter.  She  could 
at  most  transfer  a  bare  equity  of  redemption,  and  that  is  all  that  passed 
by  her  transfer  to  Mann  and  his  second  mortgage  to  her.  It  was  made 
expressly  subject  to  the  first  mortgage,  and  title  under  the  sale  to 
Mann  and  the  second  mortgage  he  gave  can  only  be  perfected  by  re- 
deeming from  the  first  mortgage  and  paying  it  off.  Until  that  is  done, 
Minnie  Loss  has  a  right  to  possession,  either  personally  or  through 
the  defendant  Treasure,  whom  she  has  put  in  possession  as  purchaser. 
Bragelman  v.  Daue,  69  N.  Y.  69;  Campbell  v.  Birch,  60  N.  Y.  214; 
Judson  V.  Easton,  58  N.  Y.  66A ;  West  v.  Crary,  47  N.  Y.  423. 

Whether  the  sale  by  Minnie  Loss  to  the  defendant  Treasure  is  a 
valid  foreclosure  of  the  first  mortgage  sufficient  to  bar  the  right  of 
redemption  on  the  part  of  the  plaintiff  or  Charles  Mann,  it  is  unnec- 
essary to  determine.     If  it  was  not,  then  the  Minnie  Loss  mortgage 
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remains  in  force,  and  she  or  her  grantee,  the  defendant  Treasure, 
has  a  right  to  possession  of  the  property.  Plaintiff's  remedy,  if  he 
has  any,  is  to  tender  the  amount  due  on  the  first  mortgage,  and,  if 
not  accepted,  to  bring  his  action  for  leave  to  redeem.  There  is  no 
method  known  to  the  law  by  which  he  can  make  his  second  mortgage, 
made  expressly  subject  to  the  first  mortgage,  a  superior  lien  or  claim 
upon  the  property,  to  that  mortgage,  or  deprive  the  holder  of  that 
mortgage,  or  his  transferee,  of  possession  of  the  property  until  it  is 
paid. 

Plaintiff's  complaint  must,  therefore,  be  dismissed  as  against  the  de- 
fendant Treasure,  with  costs  to  the  defendant  Treasure  against  the 
plaintiff. 


REVEL  REALTY  ft  SECURITIES  CO.  V.  MAXWELL  et  aL 
(Supreme  Court,  Appellate  Term.    AprU  8,  1909.) 

1.  Pbincipax  and  Sctbety  (§  87*) — Action  on  Note  Given  as  SEOUBrrT— 

AccBUAi«  op  Liabilitt. 

A  landlord,  seeking  to  recover  on  a  note  given  by  his  tenant  and 
another  as  security  for  the  performance  by  the  tenant  of  his  covenant  in 
the  lease,  must  show  a  failure  of  the  tenant  to  comply  with  the  lease. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §  121 ; 
Dec.  Dig.  f  87.*] 

2.  Principal  and  Subett  (§  160*)— Dischaboe  of  Subbtt. 

In  an  action  on  a  note  executed  by  a  tenant  and  another  as  security 
for  the  performance  by  the  tenant  of  the  covenants  in  the  lease,  evidence 
of  a  variation  of  the  terms  of  the  lease,  relieving  the  surety  from  lia- 
bility, is  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  § 
438;    Dec.  Dig.  S  160.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Revel  Realty  &  Securities  Company  against  Perry 
H.  Maxwell  and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed,  and  n^w  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN,  JJ. 

Clarence  De  Witt  Rogers,  for  appellants, 
Appel  &  Taylor,  for  respondent. 

PER  CURIAM.  The  action  is  on  a  promissory  note  for  $500,  pay- 
able to  plaintiff  and  signed  by  all  the  defendants.  The  defense  is 
want  of  consideration  and  failure  to  comply  with  a  certain  provision 
in  a  lease  made  between  plaintiff  and  defendants  Maxwell  and  Flora 
Chauveau,  which  provision  is  as  follows : 

"(18)  On  the  execution  and  delivery  of  these  presents  the  aforesaid  tenants 
(Perry  H.  Maxwell  and  Flora  Chauveau)  and  Hartwell  Abbey  and  Herbert 

•Wqt  other  cases  see  same  topic  ft  S  nuiabbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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F;  Ingalls  shall  deposit  their  joint  and  several  promissory  note,  payable  on 
demand,  in  the  snm  of  $600,  to  the  order  of  the  aforesaid  landlord  [plaintHfl* 
which  note  shall  be  in  lien  of  cash  secarity,  and  Is  given  and  delivered  by  the 
said  makers  thereof  for  the  punctual  and  prompt  performance  of  each  and 
every  of  the  covenants  herein  contained  to  be  kept  and  performed  by  the 
said  tenants,  and  in  case  the  said  tenants  shall  have  failed  to  have  kept  and 
performed  each  and  every  of  the  covenants  as  herein  contained  on  their  part 
to  be  kept  and  performed,  the  said  note  shall  become  due  and  payable  at  once, 
without  notice  or  demand,  and  be  applied,  as  far  as  may  be,  to  making  good 
the  losses  sustained  by  the  said  landlord,  the  surplus,  if  any  there  shall  be, 
to  be  returned  to  the  said  makers.** 

The  only  witnesses  called  at  the  trial  were  Albert  J.  Appel,  who 
was  the  president  of  plaintiff  at  the  time  of  the  making  of  the  note 
and  the  lease,  and  the  defendant  Flora  Chauveau.  The  testimony  of 
the  latter  is  unimportant.  The  lease  bears  even  date  with  the  note. 
From  a  reading  of  the  two  instruments,  the  pleadings,  the  testimony, 
and  statements  of  counsel  upon  the  trial,  the  trial  court  was  bound  to 
find,  as  a  question  of  fact,  that  the  note  in  suit  was  made  and  given 
as  security  pursuant  to  provision  18  of  the  lease.  This  being  the  case, 
to  entitle  the  plaintiff  to  recover,  it  was  incumbent  upon  it  to  show  a 
default  or  failure  of  Maxwell  and  Chauveau  to  comply  with  the  terms 
of  the  lease.  There  is  no  evidence  of  any  breach  by  the  tenants  of 
any  of  the  covenants  contained  in  paragraph  18  of  the  lease.  The  of- 
fer of  judgment  was  withdrawn,  and  the  judgment  is  without  sup- 
port.   Bringman  v.  Von  Glahn,  71  App.  Div.  537,  75  N.  Y.  Supp.  846. 

We  think  it  was  error  to  refuse  to  receive  in  evidence  defendants' 
Exhibit  2,  for  identification,  which  tended  to  show  a  variation  of  the 
terms  of  the  lease  that  might  relieve  the  defendant  sureties  from  lia- 
bility on  the  note. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


LIEBERMAN  et  al.  ▼.  BALTIMORE  &  O.  R.  CO. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Evidence  (§  873*) — ^Pbivate  WRiTiNGfr-OoPKB— Admissibility. 

It  is  error  to  receive  In  evidence  a  paper  imrportlng  to  be  a  copy  of 
bill  of  lading,  but  not  shown  to  be  such. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  15d3;  Dec 
Dig.  §  373.*] 

2.  EviDEiroB  (f  181*) — Best  and  Secondabt— Foundation  fob  Sboondabt 

Evidence. 

It  is  error  to  receive  in  evidence  a  copy  of  a  bill  of  lading,  without 
foundation  laid  for  the  introduction  of  secondary  evidence. 

[Ed.  Note. — For  other  cases,  see  Ehridence,  Cent.  Dig.  §  600;  Dec.  Dig. 
i  181.*] 

3.  Appeal  and  Bbbob  (f  1060*) — Habmless  Ebbob— Adicission  or  Bvidkncb. 

Where,  in  an  action  against  a  carrier  to  recover  demurrage  charges 
paid  under  protest,  plaintiff  claimed  that  the  car  was  shipped  with 
directions  to  notify  it  at  95  F.  street,  and  the  carrier  that  it  was  directed 
to  notify  plaintiff  at  46  Ff  street,  error  in  the  admission  of  a  paper  offer- 

*For  other  caaes  see  same  topic  ft  9  nvmbbb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indaxea 
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ed  by  plaintiff,  parportlng  to  be  a  copy  of  the  bill  of  lading,  was  ground 
for  a  reversal. 

[EM.  Note.— For  other  caees,  see  Aiqpeal  and  Brror,  Gent.  Dig.  |  4158; 
Dec  Dig.  §  1050.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Katy  Lieberman  and  another,  doing  business  as  the  Stand- 
ard Crockery  Company,  against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed,  and 
'  a  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Cravath,  Henderson  &  De  Gersdorff  (Arthur  W.  Clement,  of  coun- 
sel), for  appellant. 
Samuel  Kahan,  for  respondents. 

SEABURY,  J.  The  plaintiff  sues  to  recover  a  sum  of  money  paid 
to  an  alleged  agent  of  the  defendant  under  protest  for  demurrage 
charges  accrued  upon  a  car  of  stoneware  consigned  to  the  plaintiff. 
The  plaintiff  claims  that  the  car  was  shipped  with  directions  to  notify 
the  plaintiff  at  95  Forsyth  street  of  the  arrival  of  the  car.  The  de- 
fendant claimed  that  it  was  directed  to  notify  the  plaintiff  at  45  For- 
syth street. 

Against  the  objection  and  exception  of  the  defendant  the  court 
received  in  evidence  a  paper  purporting  to  be  a  copy  of  the  bill  of 
lading.  This  paper  was  not  shown  to  be  a  copy  of  the  bill  of  lading, 
nor  was  any  foundation  laid  for  the  introduction  of  secondary  evi- 
dence. In  view  of  the  issue  in  dispute,  the  reception  of  this  evidence 
was  prejudicial  to  the  defendant,  and  requires  that  the  judgment 
should  be  reversed. 

Our  attention  is  called  to  other  errors  which  were  committed  upon 
the  trial ;  but,  as  the  judgment  must  be  reversed  for  the  reason  stated 
above,  it  is  unnecessary  to  discuss  them  at  this  time. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


MOORE  ▼.  FINQAR. 

(Supreme  Court,  Appellate  DItIsIod,  Third  Department    March  24,  1909.) 

1.  Husband  and  Wife  (§  49^*)  — Gift  bt  Husband  to  Wife -^  Deposit  or 
Monet  in  Savings  Bank. 

Where  a  husband  deposits  his  money  in  a  sayings  bank  in  the  names 
of  himself  and  wife,  with  the  amount  '^payable  to  either  or  the  sarviyor," 
the  account  on  its  face  Imports  a  gift  to  her,  and  that  she  has  such  an 
interest  as  gives  her  equal  right  to  draw  it  during  their  Joint  lives,  and 
vests  her  with  absolute  title  in  case  she  survives  him. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  251 ; 
Dec.  Dig.  §  49%. ♦] 
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2.  Evidence  (|  273*)— Title  to  Savings  Bank  Account  —  Declarations 
Against  Interest. 

Where  a  husband  deposited  money  in  a  savings  bank  In  the  names  of 
himself  and  wife,  and  thereafter  changed  the  account  by  adding  the  words 
"payable  to  either  or  the  survivor,"  to  avoid  the  conclusion  that  she  be- 
came the  owner  on  his  death,  It  was  competent  to  admit  In  evidence,  as 
declarations  against  interest,  her  admissions,  subsequent  to  the  deposit, 
that  they  Intended,  in  making  it  and  changing  the  account,  to  allow  her 
to  draw  such  part  of  the  money  as  she  and  her  husband  might  need,  or  as 
she  needed  for  her  support,  in  case  she  survived,  and  that  whatever  re- 
mained after  her  death  was  to  go  to  her  stepdaughter,  as  the  sole  next  of 
kin  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  S  1120;  Dec.  Dig. 
§  273.»] 

8.  Evidence  (|  273*)  —  Title  to  Savings  Bank  Account  —  Declarations  bt 
Depositors. 

In  determining  the  title  to  a  savings  bank  account  deposited  in  the 
names  of  a  deceased  husband  and  wife,  declarations  made  by  either  In  the 
presence  and  hearing  of  each  other  are  admissible  to  avoid  the  conclu- 
sion, based  on  the  account  Itself,  that  she  became  the  owner  on  his  death. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  1120;  Dec.  Dig. 
f  273.*] 

4.  Witnesses  (8  150*)  —  Competency  of  Testimont—Transaotions  with  De- 
cedents. 

In  an  action  by  a  daughter,  as  administrator  of  her  deceased  father, 
claiming  title  as  a  sole  heir,  as  against  the  brother  and  administrator  of 
plaintiff's  stepmother,  plaintiff's  testimony  as  to  a  conversation  with  her 
father,  in  which  he  stated:  '*That  money  is  yours,  and  it  has  been  left 
there  for  you ;  but  your  stepmother  has  got  me  to  put  her  name  on  It,  so 
she  could  use  It,  if  necessary.  It  Is  there,  and  when  she  dies  It  Is  all 
yours" — was  Incompetent  under  Code  Civ.  Proc.  (  829,  providing  that  a 
party  or  a  person  Interested  in  the  event  of  an  action  or  person  from, 
through,  or  under  whom  such  party  or  interested  person  derives  his  In- 
terest or  title  by  assignment  or  otherwise,  shall  not  be  examined  as  a 
witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the  party  succeeding 
to  his  title  or  Interest,  against  the  executor,  administrator,  or  survivor  of 
a  deceased  person,  or  a  person  deriving  his  Interest  or  title  through  or 
under  a  deceased  person,  concerning  a  personal  transaction  or  communi- 
cation between  the  witness  aiid  the  deceased  person. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §§  653-656 ;  Dec 
Dig.  {  150.*] 

6.  Evidence  (§  233*)  —  Admissiows  —  Declarations  of  Donor  as  Against 
Donee. 

It  was  also  Improper  to  receive  such  testimony.  In  that  It  showed  the 
declarations  of  a  donor,  after  the  gift,  for  the  purpose  of  defeating  the 
claim  or  title  of  the  donee. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  §  867;  Dec.  Dig.  I 
233.*] 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Etta  Moore,  individually  and  as  administratrix  of  Wil- 
liam S.  Smith,  deceased,  against  Peter  R.  Fingar,  as  administrator  of 
Augusta  C.  Smith,  deceased.  From  a  judgment  for  plaintiff,  except 
so  far  as  it  awards  costs  to  defendant,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

The  action  Is  brought  to  recover  the  amount  of  a  savings  bank  account 
The  plaintiff  is  the  administratrix  and  only  child  of  William  S.  Smith,  de- 
ceased.   The  defendant  is  the  brother  and  administrator  of  his  widow,  Au- 

*For  other  caaes  see  same  topic  &  {  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexet 
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gusta  G.  Smith,  and  one  of  her  next  of  kin.  She  was  the  second  wife  of  said 
William  S.  Smith,  having  married  him  in  1874,  and  was  the  stepmother  of 
the  plaintiff.  The  plaintiCT  and  the  defendant  each  claim  to  own  the  account. 
In  1891  Smith  opened  the  account  with  money  deposited  by  him,  and  had  the 
banlc  book  issued  in  the  names  of  *'William  8.  and  Augusta  C.  Smith."  About 
10  years  thereafter,  in  1901,  the  account  was  changed  by  adding  the  words, 
"Payable  to  either  or  the  survivor."  Smith  died  November  6,  1901.  Mrs. 
Smith  died  September  5,  1907,  not  having  withdrawn  anything  from  the  ac- 
count At  the  close  of  the  plaintiff's  proof  the  court  dismissed  the  complaint, 
so  far  as  she  claimed  to  recover  individually,  and  left  the  action  to  proceed 
In  her  name  as  administratrix.  The  court  on  the  trial  submitted  to  the  jury 
this  question:  "Did  William  S.  Smith  make  and  continue  the  deposit  of  his 
money  in  the  Great  Harrington  Savings  Bank  in  the  name  of  himself  and  wife 
solely  with  the  intent  that  his  wife,  Augusta  C.  Smith,  might  draw  money 
therefrom,  if  needed  for  their  use  during  his  lifetime  and  for  her  use  after 
his  death?"  The  Jury  answered  the  question  in  the  affirmative,  and  the  court 
thereupon  directed  a  general  verdict  for  the  plaintiff,  to  which  direction  the 
defendant  excepted,  as  well  as  to  the  submission  of  such  question  to  the  Jury. 
From  the  Judgment  entered  upon  such  verdict,  the  defeudant.  appeals. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

William  Wallace  Chace,  for  appellant. 
John  L.  Crandall,  for  respondent. 

CHESTER,  J.  I  think  it  is  within  the  authorities  to  say  that  where 
a  husband  deposits  his  money  in  a  savings  bank  in  his  name  and  that 
of  his  wife,  with  the  amount  "payable  to  either  or  the  survivor,"  as 
was  the  case  here,  the  account  on  its  face  imports  a  gift  of  the  fund 
to  her,  and  that  she  has  such  an  interest  in  it  as  gives  her  the  equal 
right  with  him  to  draw  it  during  their  joint  lives,  and  vests  her  with 
its  absolute  title  in  case  she  survives  him.  Augsbury  v.  Shurtliff,  114 
App.  Div.  626,  99  N.  Y.  Supp.  989,  affirmed  190  N.  Y.  507,  83  N. 
E.  1122;  Sanford  v.  Sanford,  45  N.  Y.  723;  McElroy  v.  Albany  Sav- 
ings Bank,  8  App.  Div.  46,  40  N.  Y.  Supp.  422 ;  Matter  of  Meehan, 
59  App.  Div.  156,  69  N.  Y.  Supp.  9.      ' 

In  the  McElroy  Case,  above  cited,  James  C.  Bell  made  a  deposit 
of  his  own  money  in  a  savings  bank,  "in  account  with  Mrs.  Alida  P. 
Bell,  or  James  C.  Bell,  her  husband,  or  the  survivor  of  them,"  and 
Mrs.  Bell  survived  her  husband.  It  was  held  that  a  deposit  in  that 
form  should  be  deemed  to  have  the  same  meaning  and  effect  as  would 
a  deposit  to  the  credit  of  Alida  P.  Bell  and  James  C.  Bell,  and  con- 
stituted the  parties  joint  owners  of  the  sum  deposited,' and  entitled  the 
wife,  if  she  survived  the  husband,  to  take  the  deposit,  and  that  in 
such  a  case  it  was  not  essential  to  the  validity  of  the  gift  that  the 
passbook  should  be  delivered  to  the  wife,  or  remain  in  her  posses- 
sion, during  her  lifetime.  This  case  in  effect  holds  that  a  deposit  in 
the  form  in  which  the  one  in  question  here  was  made  was  effective  as 
a  gift  to  the  wife  of  the  entire  fund,  in  case  she  survived  him.  See, 
also,  McElroy  v.  National  Savings  Bank,  8  App.  Div.  192,  40  N.  Y. 
Supp.  340. 

//There  are  authorities,  however,  to  the  effect  that  the  mere  form 
of  the  account  alone  will  not  be  regarded  as  conclusively  establishing 
the  intent  of  the  person  making  such  deposit,  to  give  the  other  a  joint 
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interest  in  or  ownership  of  the  fund.  Beaver  v.  Beaver,  117  N.  Y. 
421,  2^'  N.  E.  940,  6  L.  R.  A.  403,  16  Am.  St.  Rep.  631;  Matter  of 
Bolin.  136  N.  Y.  177,  32  N.  E.  626 ;  Matter  of  Totten,  179  N.  Y. 
112,  71  N.  E.  748,  70  L.  R.  A.  711 ;  Schneider  v.  Schneider,  122  App. 
Div.  774,  107  N.  Y.  Supp.  792/  The  authorities  all  recognize  that  the 
fact  that  the  donor  and  donee  are  husband  and  wife  is  of  great  ma- 
teriality in  determining  the  intent  of  the  parties,  and  that  in  such 
cases  the  unity  of  husband  and  wife  is  an  important  element  in  deter- 
mining the  right  of  survivorship. 

The  testimony  of  the  treasurer  of  the  savings  bank  affords  us  no 
light  as  to  what  took  place  at  the  time  the  deposit  was  made  and  the 
account  changed,  beyond  the  mere  facts  of  the  deposit  and  the  change. 
He  gives  nothing  except  the  form  of  the  account  to  indicate  the  pur- 
pose or  intent  of  the  husband  in  making  the  deposit  originally  or  in 
making  the  subsequent  change.  On  the  face  of  it,  therefore,  the  rights 
of  the  wife  were  fixed,  and  her  title  to  the  fund  secure,  in  case  she 
survived  him. 

In  order  to  avoid  the  conclusion,  based  on  the  account  itself,  that 
Mrs.  Smith  became  the  owner  of  the  fund  on  the  death  of  her  hus- 
band, the  respondent  claimed  on  the  trial,  and  was  permitted  over  ob- 
jections and  exceptions  to  prove,  conversations  with  the  husband  and 
admissions  by  the  wife,  subsequent  to  the  deposit,  and  not  a  part  of 
the  res  gestae,  that  the  intent  of  the  parties  in  making  the  deposit  and 
changing  the  account  was  to  allow  Mrs.  Smith  to  draw  such  part  of 
the  money  as  she  and  her  husband  might  need,  or  as  she  needed  for 
her  support,  in  case  she  survived  her  husband,  and  that  whatever 
remained  after  her  death  was  to  go  to  the  plaintiff  as  the  sole  next  of 
kin  of  Mr.  Smith.  The  correctness  of  these  rulings  present  the  only 
questions  we  need  to  consider  in  determining  this  appeal.  The  ad- 
missions of  Mrs.  Smith,  testified  to  by  competent  witnesses,  were  un- 
doubtedly properly  received  as  declarations  against  her  interest,  as 
were  also  any  declarations  made  by  either  Mr.  or  Mrs.  Smith  in  the 
presence  and  hearing  of  each  other. 

The  plaintiff  was  permitted  to  swear  to  a  conversation  with  her 
father  in  the  springs  of  1901,  shortly  before  his  death,  that  he  told 
her  with  respect  to  the  account  at  the  Great  Barrington  Bardc : 

"That  money  is  yours,  and  it  has  been  left  there  for  yon ;  but  your  step- 
mother has  got  me  to  put  her  name  on  it,  so  she  could  use  it,  it  necessary.  It 
is  there,  and  when  she  dies  it  is  all  yours." 

It  does  not  appear  that  this  was  said  in  the  presence  and  hearing 
of  Mrs.  Smith.  This  evidence  was  incompetent,  under  section  829 
of  the  Code  of  Civil  Procedure,  as  it  was  given  by  a  party  and  a 
person  interested  in  the  event,  in  her  own  behalf  against  the  defend- 
ant, who  derived  his  title  and  interest  in  the  fund  from  his  deceased 
sister,  whose  title  and  interest  in  turn  came  from  her  deceased 
husband,  the  father  of  plaintiff,  and  the  evidence  was  concerning  a 
personal  transaction  or  communication  between  the  witness  and  her 
deceased  father.  It  comes,  therefore,  within  the  express  prohibition  of 
the  section. 
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The  evidence  was  improperly  received  for  another  reason,  and  that 
is  that  the  declarations  of  a  donor  or  assignor  of  personal  property, 
made  after  the  gift  or  sale,  are  incompetent  and  ineffective  for  de- 
feating the  claim  or  title  of  a  donee  or  assignee.  Scheps  v.  Bowery 
Savings  Bank,  97  App.  Div.  434,  90  N.  Y.  Supp.  26 ;  Brown  v.  Mait- 
ler,  12  N.  Y.  118;  Van  Gelder  v.  Van  Gelder,  81  N.  Y.  625;  Lent  v. 
Shear,  160  N,  Y.  462,  55  N.  E.  2;  Wangner  v.  Grimm,  169  N.  Y. 
421,  62  N.  E.  569;  Kelly  v.  Beers,  194  N.  Y.  60,  86  N.  E.  985.  In 
the  Kelly  Case,  last  cited,  one  Mrs.  Beers  changed  a  deposit  standing 
in  her  name,  so  as  to  make  it  payable  to  her  "or  Sarah  E.  Kelly,  her 
daughter,  or  survivor."  After  making  it,  Mrs.  Beers  made  a  codicil 
to  her  will,  assuming  to  dispose  of  the  deposit,  treating  it  as  subject 
to  her  testamentary  disposition,  and  the  court  held  that  that  was  not 
effective  to  revoke  her  prior  intention  and  the  acts  already  consummat- 
ed.   Judge  Werner,  in  writing  the  opinion,  says : 

"I  see  no  difference  In  this  respect  between  a  case  of  consummated  gift  of 
a  deposit  and  one  of  a  trust  in  and  of  snch  a  deposit,  as  protected  from  subse- 
quent declarations  and  acts.  Mabie  v.  Bailey,  95  N.  T.  206 ;  Scheps  y.  Bowery 
Savings  Bank,  97  App.  Div.  434,  90  N.  Y.  Supp.  26;  Robinson  v.  Appleby,  69 
App.  Dlv.  609,  75  N.  Y.  Supp.  1,  affirmed  173  N.  T.  626,  66  N.  B.  1115." 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


BROWN  V.   BROWN. 

(Supreme  Court,  Special  Term.  New  York  County.    April,  1909.) 

Mabbtaob  (i  65*)  —  Dbcbee  of  Awntjuocnt  —  Constbuction  aftd  Opebation— 
Statutes— Retboactive  Opebation. 

Code  dv.  Proc.  f  1774,  provides  that  in  an  action  for  the  annulment  of 
a  marriage  "the  final  Judgment  must  be  entered  within  30  days*'  after 
8  months  from  the  filing  of  the  decision,  and  cannot  be  entered  after  such 
•  30  days,  except  by  order  of  the  court  on  sufficient  cause  shown.  This 
provision  limiting  the  time  to  30  days  went  into  eCTect  after  plalntiflF  com- 
menced his  action  and  the  Interlocutory  judgment  was  entered,  and  the 
3  months  thereafter  expired  before  the  law  went  Into  effect  Heldj  that 
the  statute  relates  to  procedure,  and  Is  retroactive,  in  the  absence  of 
words  of  exclusion* 
£Ed.  Note. — For  other  cases,  see  Marriage,  Dec.  Dig.  §  G5.*] 

Action  by  Thomas  A.  Brown  against  Celestine  F.  Brown.  Appli- 
cation for  a  final  judgment  in  an  action  to  annul  a  marriage.  Ap- 
plication denied. 

E.  T.  Chappell,  for  plaintiff. 

GIEGERICH,  J.  The  action  is  to  annul  a  marriage.  An  inter- 
locutory judgment  was  granted  and  entered  before  the  amendment  of 
section  1774  of  the  Code  of  Civil  Procedure  by  chapter  537,  p.  1205, 
of  th^  Laws  of  1905,  wen*  mto  effect.  By  the  amendment  referred  to 
there  was  added  aprovision  that : 

•For  oUier  caief  lee  lame  topic  ft  9  hvmbbb  In  Dec.  ft  Am.  Digi.  1907  to  dato,  ft  Rep'r  Indexes 
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"The  final  Judgment  must  be  entered  within  thirty  days  after  the  expira- 
tion of  said  period  of  thtee  months,  and  cannot  be  entered  after  the  expira- 
tion ot  such  period  of  thirty  days,  except  by  order  of  the  court  on  appllcatioD 
and  sufficient  cause  being  shown  for  the  delay." 

The  plaintiff's  attorney,  in  an  affidavit  filed  in  support  of  the  ap- 
plication for  final  judgment,  takes  the  ground  that  compliance  with 
such  provision  is  not  necessary,  because  it  went  into  effect  after  the 
action  was  commenced  and  the  interlocutory  judgment  was  entered, 
and  that: 

''The  3  months  thereafter  expired  before  the  law  requiring  the  final  judg- 
ments to  be  entered  within  30  days  after  the  three  months  expired." 

Counsel  has  evidently  overlooked  the  well-settled  rule  that  the 
Legislature  may  change  the  practice  of  the  court,  and  that  the  change 
will  at  once  affect  pending  actions  and  proceedings,  in  the  absence 
of  words  of  exclusion.  Southwich  v.  Southwich,  49  N.  Y.  510;  Mat- 
ter of  Davis,  149  N.  Y.  539,  44  N.  E.  185 ;  Matter  of  Ludlow  St.,  59 
App.  Div.  180,  68  N.  Y.  Supp.  1046;  Hartmann  v.  Hoffman,  76 
App.  Div.  449,  78  N.  Y.  Supp.  796 ;  Peace  v.  Wilson,  186  N.  Y.  403, 
79  N.  E.  329,  and  cases  there  cited.  As  was  said  by  the  court  in  the 
case  last  cited  (page  406  of  186  N.  Y.,  page  330  of  79  N.  E.) : 

"It  is  the  settled  law  that  statutes  relating  to  procedure  are  retroactive 
and  prospective  in  their  application,  without  affirmative  provisions  to  that 
effect." 

The  act  in  question  does  not  contain  any  provision  taking  the  case 
out  of  the  operation  of  this  principle. 

The  application  for  final  judgment  is  therefore  denied,  with  leave 
to  renew  upon  proof  of  showing  compliance  with  said  above-quoted 
provisions.    The  papers  have  been  returned  to  the  clerk. 


T.EIGHTON  V.  KNAPP. 
(Supreme  Court,  Special  Term,  Monroe  County.    June,  1904.) 

1.  CoBPOBATioNS  (8  447*)— Power  of  Cobpobation  to  Incub  Indebtedness. 

As  all  corporate  acts  which  the  Legislature  has  not  authorized  are  pro- 
hibited, a  corporation  has  no  power  to  incur  indebtedness,  except  that  con- 
ferred by  the  act  under  which  it  Is  incorporated. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  S§  1786,  1788. 
1807 ;  Dec.  Dig.  §  447.*] 

2.  Cobpobations  (§  440*)— Cobpobate  Powebs  and  LiABiLrriEs— Constbuction 

OP  Chabters  and  Acts  op  Incobpobation. 

Laws  1851,  p.  234,  c.  122,  §  1,  authorizes  corporations  formed  thereunder 
to  accumulate  a  fund  for  the  purchase  of  real  estate,  the  erection  of  build- 
ings, or  the  malving  of  other  Improvements  on  lands,  or  to  pay  off  incum- 
brances thereon.  Section  5  grants  all  corporations  formed  thereunder  pow- 
er to  borrow  money  for  temporary  purposes  not  inconsistent  with  the  ob- 
jects of  their  organization,  but  forbids  any  loan  for  such  purposes  for  long- 
er than  two  years,  or  that  such  indebtedness  shall  exceed  one-fourth  of 
the  aggregate  amount  of  the  shares  and  parts  of  shares  and  the  Income 

*For  other  cases  see  same  topic  &  9  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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thereof  annually  paid  In  and  recelyed.    Hetd,  that  a  irarchaae-money  mort- 
gage by  a  corporation  would  be  enforceable. 

[Ed.  Note. — ^For  other  caaea,  aee  Corporations,  Cent  Dig.  U  1775-1777 ; 
Dec  Dig.  f  410.*] 

a  COBPOBATIONS  (f  237*)— LIABIIJTIX8  OF  STOOKHOLDBSa— COSPOBATB  DKBT&— 

MoBTGAOE  Deficiency. 

'  Laws  1851,  p.  234,  c.  122, 1 1,  authorizes  corporatlona  formed  thereunder 
to  accumulate  a  fund  for  the  purchase  of  real  estate,  the  erection  of  build- 
ings, or  the  making  of  other  improYements  on  lands,  or  to  pay  off  incum- 
brances thereon.  Section  5  grants  all  corporations  formed  thereunder  pow- 
er to  borrow  money  for  temporary  purposes  not  inconsistent  with  the  ob- 
jects of  their  organization,  but  forbids  any  loan  for  such  purposes  for  long- 
er than  two  years,  or  that  such  indebtedness  shall  exceed  one-fourth  of 
the  aggregate  amount  of  the  shares  and  parts  of  shares  and  the  income 
thereof  annually  paid  in  and  recei7ed.  Held,  that  the  shareholders  of  a 
corpoitition  are  not  individually  liable  for  a  deficiency  on  a  purchase-mon- 
ey mortgage,  where  it  is  not  shown  that  the  mortgage  was  for  an  indebt- 
edness authorized  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §|  907-910,  914- 
918,  923-929,  931-933 ;  Dec  Dig.  S  237.*] 

4.  COBPOBATIONS  (|  268*)  —  Actions  to  Enfobcb  Stockholdbb's  Liabilitt  — 
Complaint. 

A  complaint  in  an  action  to  enforce  a  stockholder's  liability,  which  does 
not  show  that  the  debt  was  one  which  the  corporation  was  authorized  to 
contract,  is  demurrable. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1133,  1134 ; 
Dec  Dig.  f  268.*] 

Action  by  William  T.  Leighton  against  Homer  Knapp.  Demurrer 
to  the  complaint  sustained. 

Fred  M.  Whitney,  for  plaintiif. 
Ednor  A.  Marsh,  for  defendant. 

NASH,  J.  "All  corporate  acts,  which  the  Legislature  has  not  au- 
thorized, remain  prohibited  by  the  common  law."  Morawctz  on  Q)r- 
porations,  §  648.  The  Leighton  Lea  Association,  therefore,  had  no 
power  or  authority  to  incur  indebtedness,  except  that  which  was  con- 
ferred by  the  act  under  which  it  was  incorporated.  Chapter  122,  p. 
234,  Laws  1861.  The  only  provision  of  the  act  which  authorized 
corporations  formed  under  it  to  create  indebtedness  is  section  5,  which 
reads  as  follows: 

"Sec.  5.  All  corporations  formed  under  this  act  shall  have  power  to  borrow 
money  fon  temporary  purposes  not  inconsistent  with  the  objects  of  their  or- 
ganization ;  but  no  loan  for  such  purposes  sliall  have  a  longer  duration  than 
two  years,  nor  shall  such  indebtedness  exceed  at  any  one  time  one-fourth  of 
the  aggregate  amount  of  the  shares  and  parts  of  shares,  and  the  income  there- 
of annually  paid  in  and  recei7ed." 

Section  1  of  the  act  authorized  corporation;  formed  under  it  to 
accumulate  a  fund  for  the  purchase  of  real  estate,  the  erection  of 
buildings,  or  the  making  of  other  improvements  on  lands,  or  to  pay 
oflp  incumbrances  thereon.  There  is  no  expressed  power  to  incur  any 
indebtedness  for  any  of  the  purposes  mentioned,  and  none  can  be 
implied.  The  fund  for  the  purchase  of  real  estate  must  be  accumulat- 
ed in  the  manner  expressly  authorized  by  the  statute.    The  purchase- 
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money  mortgage  of  the  Leighton  Lea  Association  was  enforceable, 
both  upon  general  principles  of  equity  and  upon  the  ground  that  the 
property  purchased  was  applied  to  the  proper  use  of  the  company. 
Morawetz,  §  716. 

The  liability  of  the  company  upon  the  bond  accompanying  the 
mortgage,  or  to  a  judgment  for  deficiency,  must  be  found,  if  at  all, 
in  the  statute.  The  company  cannot  be  held  liable  for  the  deficiency 
upon  the  equitable  ground  that  the  property  has  gone  to  swell  its  as- 
sets, for  the  land  itself  was  the  only  asset  acquired  by  its  purchase. 
But  whatever  the  rights  of  the  holder  of  the  bond  or  judgment  for 
deficiency  are  as  against  the  c(5mpany  for  the  recovery  of  the  mort- 
gage debt,  the  indebtedness  is  not  one  for  which  the  shareholders  of 
the  association  are  individually  liable.  They  are  liable  only  for  such 
debts  as  the  association  is  expressly  authorized  to  contract,  money 
borrowed  for  temporary  purposes  as  a  loan,  which  shall  not  have 
a  longer  duration  than  two  years,  nor  exceed  at  any  one  time  one- 
fourth  of  the  aggregate  amount  of  the  shares  and  parts  of  shares^ 
and  the  income  thereof  actually  paid  in  and  received. 

The  complaint  does  not  allege  the  aggregate  amount  of  the  shares 
paid  in  and  the  income  received,  or  the  amount  of  the  indebtedness 
originally  incurred  upon  the  bond,  nor  its  duration.  Enough  appears, 
however,  to  show  that  it  exceeded  the  period  allowed  by  the  statute. 
It  is  sufficient,  for  the  purposes  of  the  question  raised  by  the  de- 
murrer, that  the  complaint  does  not  show  any  indebtedness  for  which 
the  shareholders  are  individually  liable. 

Demurrer  sustained,  with  costs. 


POLAND  et  al.  v.  HOLLANDER  et  al. 
(Supretne  Court,  Special  Term,  New  York  County.    March  29,  1909.) 

1.  Factobb  (§  46*)— Acnow  roB  Compensation— Pleading. 

A  complaint  for  a  specified  amount  as  commissions  on  the  sale  of  goods 
for  defendant,  alleging  that  the  "goods  were  shipped  to  and  sold  by  plain- 
tiff, and  that  the  said  amount  has  been  duly,  demanded,  and  that  no  part 
thereof  has  been  paid,"  is  Insufficient  In  falling  to  allege  that  any  amount 
was  realized  by  defendant  as  proceeds  of  sales  by  plaintiff. 

[Ed.  .Note. — For  other  cases,  see  Factors,  Dee.  Dig.  |  46.*] 

2.  Factors  (§  46*)—Action  fob  Coicpensation— Pleading. 

A  complaint  for  a  specified  sum  as  commissions  on  the  sale  of  goods 
for  defendant  alleged  that  defendant  shipped  to  and  sold  through  plain- 
tiff the  articles  set  forth  in  the  schedule  annexed  at  the  advance  therein 
set  forth  above  the  price  named  by  defendant,  and  that  the  difference 
between  the  price  so  named  and  the  price  at  which  the  goods  were  sold 
was  a  certain  amount,  which  was  received  by  defendant,  and  which  sum 
he,  in  accordance  with  the  custom  of  the  trade  and  in  pursuance  of  his 
express  agreement,  promised  to  repay  to  plaintiff,  but  had  -after  demand 
refused  to  do  so.  Held,  that  the  complaint  is  insufficient  because  it  failed 
to  allege  any  consideration  for  defendant's  agreement  to  pay  •  plaintiff 
the  entire  amount  of  such  excess  In  the  price  realized,  above  the  price 
named  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Factors,  Dec.  Dig.  §'46. •] 
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3.  CosTBAcra  (S  334*)— AoTioiTS— Pleading— Alleging  Considebation. 

The  failure  of  the  complaint  to  allege  conaideration  for  the  contract  in 
Buit  is  a  demurrable  defect,  unleaa  the  contract  is  one  which  imports  a 
consideration,  such  as  a  contract  under  seal,  or  a  bill  of  exchange,  or  a 
promissory  note. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  1660-1663; 
Dec.  Dig.  i  334.*] 

4.  Customs  and  Usages  (§  18*)— Pleading. 

An  allegation  of  a  custom  of  trade  must  show  the  custom  to  be  general 
and  uniform,  and  that  it  has  existed  for  a  sufficient  time  to  hind  defend- 
ant, or  that  defendant  dealt  with  a  knowledge  of  the  custom. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  S  40; 
Dec.  Dig.  I  18.»] 

5.  Ctjstous  and  Usages  (f  18*)— Pleading. 

A  general  custom  or  usage,  such  as  may  be  judicially  noticed,  may  be 
noticed  on  demurrer  without  being  alleged;  but  a  local  custom  or  usage 
of  a  particular  trade  cannot  be. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  f  40; 
Dec.  Dig.  S  1&*] 

6.  Pleading  (|  214*)— Admission  by  Demubber. 

A  general  allegation  of  indebtedness,  being  a  mere  conclusion,  is  not 
admitted  by  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  U  526%,  527 ;  Dec. 
Dig.  i  214.*] 

Action  by  Arthur  Poland  and  another,  partners  as  P.  Poland  & 
Hanson,  against  Ellen  Hollander  and  another  as  copartners.  Heard 
on  demurrers  to  the  complaint.    Demurrers  sustained. 

Avery  &  Schlesinger,  for  plaintiffs. 

Thompson  &  Fuller,  for  defendant  Arthur  Schuler. 

GIEGERICH,  J.  The  first  cause  of  action,  so  far  as  it  is  necessary 
to  quote  therefrom,  claims  the  amount  of  $4,173.60  for  commissions 
alleged  to  be  due — 

"by  reason  of  the  fact  that  the  defendants  employed  the  plaintiffs  as  their 
agent  at  the  agreed  rate  of  1  per  cent,  commission  upon  the  proceeds  of  goods 
shipped  to  or  sold  by  the  plaintiffs  as  such  agent,  and  that  the  said  goods  were 
so  shipped  to  and  sold  by  the  said  plaintiffs,  and.  that  the  said  amount  has 
been  duly  demanded,  and  that  no  part  thereof  has  been  duly  paid." 

It  should  be  noted  that,  according  to  the  plaintiffs'  own  statement 
of  their  case,  their  commission  is  based  upon  "proceeds,"  which,  I 
take  it,  must  necessarily  mean  amounts  realized  upon  the  goods  re- 
ferred to.  As  there  is  no  allegation  that  any  amount  was  ever  realized 
by  the  defendants  from  such  shipments  or  sales,  the  pleading  is  de- 
fective, and  the  demurrer  must  be  sustained. 

For  a  second  cause  of  action  the  plaintiffs  allege  that : 

"Being  the  agents  for  the  said  defendants  at  the  times  hereinafter  mention- 
ed as  in  the  said  foregoing  first  cause  of  action  alleged,  and  herein  referred  to 
to  avoid  unnecessary  repetition,  the  defendants  shipped  to  and  sold  through 
the  plaintiff^  the  articles  set  forth  in  Schedule  B,  hereto  annexed  as  a  part  of 
this  amended  complaint,  at  the  advance  therein  set  forth  over  and  above  the 
price  named  by  the  defendants,  and  that  the  difference  between  the  price  so 
named  and  the  price  at  which  the  defendants  closed  the  same  was  the  sum 
of  £l,164.16s.  Id.,  amounting  to  $5,625.98,  which  sum  was  received  by  the  said 
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defendant!,  and  which  sum  they,  In  accordance  with  the  caatom  of  the  trade 
and  in  puraoance  of  their  expreaa  agreement,  promised  and  agreed  to  repay  to 
the  plaintiffs,  and  that  although  due  demand  has  been  made  therefor,  no  part 
of  the  same  has  been  paid,  and  that  the  defendants  remain  justly  Indebted 
to  the  plalntlils  In  the  said  sum  of  $5,625.96»  with  interest  from  December  21, 
1900." 

This  count  is  also  defective  because  of  the  failure  to  allege  any 
consideration  to  support  the  defendants'  agreement  to  pay  to  the 
plaintiffs  the  entire  amount  of  such  excess  in  the  price  realized  over 
and  above  the  price  named  by  the  defendants,  assuming,  for  the  pres- 
ent purpose,  that  the  word  "closed"  means  that  the  defendants  re- 
ceived such  excess  of  price.  It  is  well  established  that  a  failure  to 
allege  consideration  in  an  action  upon  a  contract  is  a  demurrable  de- 
fect, unless  the  contract  is  one  which  by  intendment  of  law  imports 
and  implies  a  consideration,  such  as  a  contract  under  seal,  or  a  bill 
of  exchange,  or  a  promissory  note.  4  Ency.  PI.  &  Pr.  928;  Nat  Citi- 
zens' Bank  v.  Toplitz,  178  N.  Y.  464,  71  N.  E.  1. 

The  allegation  as  to  the  custom  of  trade  in  this  instance  does  not 
save  the  pleading,  because  there  is  no  averment  that  the  custom  is 
general  or  uniform,  or  that  it  existed  for  a  sufficient  length  of  time 
to  bind  the  defendants,  or  that  the  defendants  dealt  with  a  knowledge 
of  the  alleged  custom.  A  general  custom  or  usage,  such  as  may  be 
judicially  noticed,  may  be  noticed  on  demurrer  without  being  alleged ; 
but  a  local  custom  or  usage  of  a  particular  trade  cannot  be.  Abbott's 
Trial  Brief  on  the  Pleadings,  p.  697,  §  365 ;  Wallace  v.  Morgan,  23 
Ind.  399,  403.  In  the  latter  case  it  was  held  that  an  allegation  that 
''by  the  usage  and  custom"  of  the  particular  trade  in  the  place  in 
question  flour  not  suitable  for  market  there  was  forwarded  to  New 
York  was  bad  for  not  stating  that  it  was  a  general  or  uniform  custom 
among  such  merchants,  or  had  existed  for  any  considerable  period, 
or  existed  at  the  date  of  the  transaction  in  suit.  Furthermore,  it 
may  be  seriously  questioned  whether,  if  the  pleading  were  sufficient 
in  the  respects  indicated,  a  usage  which  would  give  the  entire  benefit 
of  any  added  price  realized  by  the  agent  to  the  agent,  and  nothing  to 
the  principal,  would  be  reasonable  and  one  which  would  receive  the 
sanction  of  the  court. 

It  is  hardly  necessary  to  add  that  the  general  allegation  of  indebt- 
edness contained  in  each  of  the  causes  of  action  is  unavailing.  Such 
an  allegation  is  a  mere  conclusion,  and  is  not  admitted  by  the  demur- 
rer. Sampson  v.  Grand  Rapids  School  Co.,  55  App.  Div.  163,  66  N. 
Y.  Supp.  815;  Tate  v.  American  Woolen  Co.,  114  App.  Div.  106, 
99  N.  Y.  Supp.  678;  Allen  v.  Patterson,  7  N.  Y.  476,  57  Am.  Dec 
542. 

The  third  cause  of  action  contains  the  same  defects  as  the  second, 
and  additional  ones  besides,  which  latter  it  is  untflcessary  to  discuss. 

The  demurrers  should  be  sustained,  with  costs,  with  leave  to  Ae 
plaintiff  to  amend  upon  pa3rment  of  costs  within  20  days  after  service 
of  the  decision  to  be  entered  hereon. 
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CATARACT  POWER  &  CONDUIT  CO.  V.  CITY  OF  BUFFALO. 
(Supreme  Court,  Appellate  DIyIbIod,  Fourth  Department    March  8,  1909.) 

1.  Electbicitt  (§  4*)— Fbanohis^  to  Companies— Constbuction. 

Defendant  city  enacted  an  ordinance  authorizing  two  corporations  to 
furnish  light,  heat,  and  power,  subject  to  certain  conditions,  among  which 
were  that,  when  either  company  desired  to  construct  its  lines,  it  should 
file  with  the  board  of  public  works  its  plan,  and  should  not  proceed  with 
the  work  until  approval  thereof  by  the  board  and  common  council  and 
the  issue  of  a  permit  that  the  structures  should  be  sufficient  for  at  least 
one  other  company,  which  additional  space  should  not  be  used  by  the 
company  receiving  the  grant  for  10  years  after  its  acceptance,  during 
which  time  the  city  might  use  such  additional  space  without  compensa- 
tion for  any  public  purpose  from  which  it  should  not  derive  a  revenue, 
and,  if  commenced,  such  use  might  be  continued  for  the  whole  term  of 
the  grant,  and  the  city  might  use  such  additional  space  during  the  10 
years  in  furnishing  light,  power,  etc.,  for  other  than  public  purposes,  upon 
making  compensation,  and  if  the  city  should  commence  such  use  of  the 
additional  space  during  the  10  years  it  might  be  continued  during  the 
whole  term  of  the  grant  upon  making  compensation,  but  if  the  additional 
space  remained  unused  after  the  end  of  10  years,  and  neither  the  city 
nor  anyone  authorized  by  it  should  have  become  entitled  to  the  use  of  the 
space,  the  company  receiving  the  grant  might  use  it  for  its  own  purposes. 
Held,  that  the  ordinance  contemplated  that  all  of  the  structures  covered 
by  the  original  plan  should  be  completed  within  10  years,  and  plaintiff 
could  not  deprive  the  city  of  its  right  to  use  the  additional  space  therein 
by  delaying  the  work  beyond  the  10-year  period;  the  city  having  a  rea- 
sonable time  after  they  were  completed  in  which  to  occupy  the  additional 
space,  if  they  were  not  completed  within  10  years. 

[Ed.  Note. — ^For  other  cases,  see  Electricity,  Cent  Dig.  f  1:  Dec  Dig. 

2.  Electbicitt  (f  4*)  — Fbaivghisbs  to  Coicparies  —  Constbuction  —  "Reve- 

nue." 

The  city  could  not  use  such  additional  space  to  transmit  electricity  to 
use  in  pumping  water  for  private  use  without  compensation,  the  water 
rates  paid  being  "revenue*'  under  the  ordinance;  nor  could  it  use  that 
space  to  transmit  electricity  for  power  for  private  use,  or  to  drive  pumps 
or  light  the  water  bureau  station,  without  compensation. 

[Ed.  Note.— For  other  cases,  see  Electricity,  Cent  Dig.  {  1 ;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6206-6208 :  vol. 
8,  pp.  7789,  7790.] 

8.  Constitutional  Law  (f  46*)  —  Vauditt  op  Enactment— Neoessitt  op  De- 
cision. 

Courts  will  not  instruct  the  Legislature  in  advance  as  to  their  legislative 
powers  under  the  Constitution;  so  that  the  Supreme  Court  will  not  de- 
cide, before  it  is  enacted,  whether  a  proposed  statute  would  be  consti- 
tutional. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  f  48; 
Dec  Dig.  S  46.*] 

4.  Costs  (S  82*)— Judouent  pob  Both  Pabties. 

Where  Judgment  was  in  part  for  plaintiff  and  in  part  for  defendant  no 
costs  should  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  f  112;  Dec.  Dig.  f 

82.*] 
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Submitted  controversy  on  an  agreed  Case  by  the  Cataract  Power  & 
Conduit  Company  against  the  City  of  Buffalo.  Judgment  in  part  for 
each  party,  as  stated. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Daniel  T.  Kenefeck,  for  plaintiff. 

Louis  E.  Desbecker  and  Samuel  F.  Moran,  for  defendant. 

WILLIAMS,  J.  Judgment  should  be  ordered  in  favor  of  plaintiff 
on  the  fourth  and  sixth  prayers,  and  for  the  defendant  on  the  first, 
second,  and  third  prayers  (the  fifth  not  passed  upon,  and  no  costs  al- 
lowed). 

The  controversy  arises  over  the  construction  of  an  ordinance  passed 
by  the  common  council  of  the  city,  granting  the  right  to  introduce 
electrical  energy  into  the  city  for  the  purpose  of  light,  heat,  and 
power.  The  Niagara  Falls  Power  Company  and  another  corporation 
of  similar  powers  each  petitioned  the  city  for  such  right,  and  Decem- 
ber 2,  1895,  the  ordinance  in  question  was  adopted  and  approved, 
granting  the  right,  subject  to  certain  conditions  and  restrictions, 
among  which  were  these : 

First.  When  either  company  desired  to  construct  its  lines,  it  should 
file  with  the  board  of  public  works  a  plan  and  specifications,  and 
should  not  have  authority  to  proceed  with  the  work,  until  such  board 
and  common  council  should  have  approved  thereof,  and  said  board 
and  the  common  council  should  have  approved  thereof,  and  said  board 
should  issue  its  permit,  and  the  board  of  park  commissioners  should 
consent  as  to  any  lands  of  which  it  had  control. 

Second.  The  structures  should  be  sufficient  to  afford  facilities  for 
at  least  one  other  company,  which  additional  space  should  not  be  used 
by  the  company  receiving  the  grant  for  10  years  after  the  acceptance 
of  the  grant,  and  at  any  time  during  the  10  years  the  city  might 
use  such  additional  space  for  any  public  purpose  from  which  it  should 
not  derive  a  revenue  without  compensation,  and  such  use,  if  com- 
menced, might  be  continued  upon  the  same  terms  for  the  whole  period 
of  the  grant.  The  city  might  also  use  such  additional  space  during 
the  10  years  for  the  purpose  of  furnishing  light,  heat,  and  power  for 
other  than  public  purposes,  or  authorize  any  other  company  to  use 
it  for  similar  purposes,  upon  such  city  or  company  making  compensa- 
tion ;  and  if  such  city  or  company  should  commence  such  use  of  the 
additional  space,  during  the  10  years,  such  use  might  be  continued 
during  the  whole  period  of  the  grant,  upon  making  compensation.  If 
after  the  end  of  10  years  such  additional  space  should  remain  unused, 
and  neither  the  city  nor  the  company  should  have  become  entitled  to 
the  use  of  the  same,  then  the  company  receiving  the  grant  might  use 
it  for  its  own  purposes..  The  structure  should  also  be  sufficient  to 
accommodate  six  Buffalo  fire  alarm  telegraph  wires  and  six  wires  of  the 
Buffalo  police  signal  system  call,  and  the  city  should  be  permitted  to 
use  the  same  without  compensation. 

Eleventh.  The  grant  should  be  for  the  period  of  36  years  from  the 
date  of  acceptance. 
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Fifteenth.  The  grant  should  not  become  operative  until  accepted 
by  any  company. 

On  January  14,  1896,  the  Niagara  Falls  Power  Company  accepted 
the  franchise.  No  other  company  accepted  one.  July  10,  1896,  the 
franchise. was  with  the  assent  of  the  city  assigned  to  this  plaintiff, 
and  the  consent  went  into  effect  October  6,  1896.  Since  that  time  the 
plaintiff  has  erected  extensive  structures  in  the  city,  and  has  and  is 
engaged  in  selling  and  distributing  electric  energy.  The  city  has  never 
used  any  of  the  additional  space  provided  for  under  the  franchise  for 
any  purpose,  nor  has  it  authorized  any  other  company  to  use  it ; 
but  the  10-year  period  has  by  agreement  of  the  parties  been  extended 
until  60  days  after  the  entry  of  the  judgment  herein. 

The  city  owns  and  operates  the  only  waterworks  for  the  supply 
of  the  city  and  its  inhabitants,  pumping  the  water  from  Niagara  river, 
and  distributing  it  within  the  city  and  in  the  vicinity  outside,  for 
which  service  it  charges  water  rates,  regulated  by  ordinance.  In  the 
financial  literature  of  the  city  these  water  rates  are  classified  as  "rev- 
enues," and  the  expense  connected  with  the  water  supply  as  "ex- 
penditures." The  city's  use  extends  to  the  fire  department's  supply 
for  extinguishing  fires,  sanitary  purposes  in  schools  and  other  city 
buildings  and  places,  flushing  sewers,  and  other  usual  public  purposes* 
All  this  water  is  pumped  at  the  same  station,  and  served  through  the 
same  pipes ;  there  being  no  separation  as  to  public  and  private  con- 
sumption. 

The  plaintiff  is  selling  electrical  power  to  the  city,  to  drive,  one  of 
its  pumps.  The  business  of  supplying  water  is  under  the  control  of 
the  "bureau  of  water"  of  the  department  of  public  works.  The  ex- 
4)enses  of  this  bureau  are  provided  by  certain  estimates  for  the  various 
public  uses,  and  raised  by  tax;  and  it  also  receives  the  revenues  for 
the  sale  to  private  persons  and  corporations*  All  money  accruing 
each  year  from  the  sale  and  use  of  water  is  turned  over  to  the  city 
treasurer,  to  be  used  for  the  payment  of  the  principal  and  interest  of 
the  water  bonds,  and  the  balance,  if  any,  is  applied  as  a  resource  in 
the  appropriations  to  be  raised  by  tax  for  the  next  fiscal  year. 

The  questions  for  our  determination  are  embodied  in  several  prayers 
in  behalf  of  the  plaintiff  contained  in  the  submission,  viz.  (in  brief) : 
First,  that  by  the  ordinance  the  plaintiff  is  not  required  in  its  struc- 
tures, erected  after  the  expiration  of  the  10-year  period,  to  provide 
the  additional  space  (so  called) ;  second,  that  the  city  has  no  rights  as 
to  structures  erected  after  the  10-year  period,  or  to  authorize  any 
other  company  to  use  such  additional  space;  third,  that  the  city  has 
no  right  to  use,  or  authorize  any  other  company  to  use,  such  addi- 
tional space,  unless  said  use  shall  have  been  commenced  before  the 
expiration  of  the  10-year  period;  fourth,  that  the  water  rates  paid 
by  persons  and  corporations  for  their  private  use  is  "revenue"  under 
the  ordinance,  and  the  city  has  no  right  to  use  such  additional  space 
for  the  purpose  of  transmitting  electricity  to  use  in  pumping  water 
for  such  private  use,  without  compensation;  fifth,  that  the  city  has 
no  right,  and  the  Legislature  cannot  give  it  the  right,  to  engage  in 
or  carry  on  the  business  of  buying  or  generating  electricity  and  selling 
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the  same  to  private  parties,  or  to  use  such  additional  space  for  that 
purpose ;  sixth,  that  the  city  has  no  right  to  use  such  additional  space 
for  the  purpose  of  transmitting  electricity  for  power  for  private  use, 
or  drive  pumps,  or  light  the  water  bureau  station,  without  compen* 
sation;   seventh,  general  prayer  for  relief  and  costs. 

First.  The  questions  suggested  by  the  first  three  prayers  may  be 
considered  together,  and  they  relate  to  the  rights  of  the  parties  as 
to  any  structure  that  may  be  erected  after  the  10-year  period  (so 
called)  has  expired.  Literally  this  period  is  described  in  the  ordinance 
(subdivision  2)  as  "ten  years  after  the  acceptance  of  the  grant."  The 
franchise  granted  by  the  ordinance  was  not  general  to  construct  its 
lines  anywhere  in  the  city  at  any  time  during  the  36  years  of  its 
life,  in  the  discretion  of  the  grantee  but  to  construct  them  in  the 
streets,  avenues,  etc.,  specified  in  the  plan  which  was  required  to  be 
then  filed  with  the  board  of  public  works  and  approved  by  that  board 
and  by  the  common  council.  Certainly  no  other  streets,  avenues, 
etc.,  could  be  occupied  without  the  filing  of  a  new  plan  and  a  new 
approval  by  the  board  and  the  common  council.  No  express  pro- 
vision is  made  for  the  filing  of  any  additional  plan,  and  it  may  be 
questionable  whether  the  grantee  of  the  franchise  would  have  the 
right  to  so  extend  its  lines,  except  by  the  consent  of  the  city  and  the 
said  boards.  The  ordinance  provided  that  the  grantee  should  submit 
the  plans  and  specifications  referred  to  therein,  within  90  days  after 
it  accepts  the  grant,  which  would  seem  to  imply  that  no  further  plan 
than  that  first  filed  would  be  submitted,  and  no  extensions  of  the  lines 
made  under  that  ordinance.  The  ordinance  does  not  seem  to  provide 
for  or  anticipate  the  construction  of  any  structures  other  than  those 
described  in  the  plans  originally  filed. 

The  record  does  not  show  what  streets,  avenues,  etc.,  were  specified 
in  the  plan  filed,  nor  whether  the  lines  covered  by  such  plan  have  all 
been  constructed.  These  propositions  submitted  for  our  determina- 
tion are  therefore  indefinite,  in  that  it  is  not  stated  whether  they  refer 
to  construction  in  streets,  avenues,  etc.,  covered  by  the  plan  filed,  or 
such  as  may  be  constructed  in  other  streets,  avenues,  etc,  not  covered 
by  such  plan.  I  should  say  no  provision  is  made  in  the  ordinance 
as  to  the  latter  class  of  structures,  and  that  the  matter  would  be  con- 
trolled by  the  provisions  of  any  new  franchise  or  any  extension  of 
the  old  franchise  that  might  be  granted,  and  therefore  would  be  sub- 
ject to  any  agreement  then  made  between  the  parties.  As  to  the  for- 
mer structures,  those  covered  by  the  plan  filed,  I  think  it  was  contem- 
plated that  they  should  all  be  completed  within  the  10  years,  and  that 
the  grantee  of  the  franchise  could  not  deprive  the  city  of  its  right  to 
have  and  use  the  additional  space,  or  to  give  another  company  the 
right  to  use  it,  by  delaying  the  work  beyond  the  10-year  period;  that 
the  parties  contemplated  the  city  having  this  right  as  to  all  the  struc- 
tures covered  by  the  plan  filed,  so  that,  if  these  structures  are  not 
constructed  within  the  10-year  period,  the  city  would  have  a  reason- 
able time  after  the  completion  of  the  work  to  occupy  the  additional 
space  and  preserve  its  rights  in  the  same. 

Very  likely  these  propositions  submitted  to  us  refer  only  to  the 
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Structures  covered  by  the  plan  filed.  It  may  well  be  that,  in  order  to 
avail  itself  of  this  right  as  to  structures  erected  after  the  10-year 
period  has  expired,  the  city  must  have  occupied  within  the  10  years 
those  constructed  within  that  time.  Understanding  these  three  ques- 
tions to  refer  to  structures  covered  by  the  plan  filed,  I  think  we  should 
refuse  to  decide  as  prayed  for  by  the  plaintiflP. 

Second.  I  think  the  plaintiflP  is  right  in  the  fourth  prayer.  It 
seems  to  me  dear  that  water  rates,  paid  by  private  parties  to  the  city, 
constitute  "revenue,"  within  the  meaning  of  that  word  as  used  in  the 
ordinance,  and  the  city  has  no  right  to  use  the  additional  space  for  the 
purpose  of  pumping  water  for  such  private  use  without  compensa- 
tion. Much  of  the  water  used  is  for  public  purposes,  and  for  this  no 
water  rates  are  paid;  but  a  large  amount  is  received  as  water  rates 
for  merely  private  purposes  and  from  private  persons,  and  this  cer- 
tainly is  "revenue,"  and  for  it  compensation  should  be  paid. 

Third.  The  fifth  prayer  is  a  peculiar  one.  It  involves  the  question 
in  form  whether  the  city  can  use  the  so-called  additional  space  for 
carrying  on  the  business  of  buying  or  generating  and  transmitting 
electricity  for  sale  to  individuals  and  corporations  for  private  use. 
It  is  not  claimed  it  can  now  do  so,  because  no  power  to  carry  on  such 
a  business  at  all  is  given  the  city  under  its  charter,  although  the  ordi- 
nance apparently  gives  the  right  to  use  the  additional  space.  But  it 
is  said  there  is  a  movement  started  to  secure  an  amendment  to  the 
charter  giving  the  city  this  power,  and  therefore  we  are  by  this  sub- 
mission gravely  asked  to  say  whether  such  an  amendment,  if  made 
by  the  Legislature,  would  be  constitutional.  This  is  the  first  time  I 
ever  heard  such  a  proposition  made.  It  is  time  enough  to  pass  upon 
the  constitutionality  of  an  act  of  the  Legislature  after  it  has  become 
a  law.  Courts  do  not  instruct  the  Legislature  in  advance  as  to  what 
power  they  have  under  the  Constitution  to  pass  laws.  We  must,  I 
think,  decline  to  pass  upon  this  question. 

Fourth.  The  sixth  prayer  is  correct,  and  should  be  found  for  the 
plaintiff.  The  additional  space  cannot,  of  course,  be  used  for  private 
purposes,  or  a  public  purpose  from  which  a  "revenue"  is  derived,  with- 
out compensation. 

Fifth.  Inasmuch  as  we  find  for  the  plaintiff  in  some  respects  and 
for  the  city  in  others,  no  costs  should  be  allowed.    All  concur. 


KLAUCK  ▼.  FEDERAL  INS.  00.  et  aL 

(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department    March  8,  1909.) 

1.  Pleading  ({  217*)— Dkuusbxb  to  Reply— E^itbct  as  Ofeniito  Recobd. 

On  demurrer  to  a  reply  for  insufficiency,  plaintiff  may  attack  counter- 
claims as  not  sufficient  to  constitute  defenses  to  the  action,  since,  if  the 
answer  set  up  no  good  counterclaims,  defendant  could  not  complain  that 
plaintiff  faUed  to  make  a  sufficient  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  If  640-548;  Dec. 
Dig.  I  217.*] 
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2.  Damages  (S  23*)  —  Breach  —  Damages— Pbovisions  fob  Benefit  of  Third 
Person. 

If  the  owner  of  stranded  vessels  agreed  with  a  company  which  had  in- 
sured them  to  waive  its  right  under  the  policy  to  float  the  vessels  itself 
and  be  reimbursed  by  the  insurer,  in  consideration  of  the  insurer's  express 
agreement  that  it  would  have  them  floated  by  a  certain  date,  and  the  in- 
surer contracted  with  platatifTs  assignor  to  effect  the  floating  of  the  ves- 
sels within  the  specified  time,  the  assignor  knowing  of  the  agreement  up- 
on the  assignor's  breach  of  the  contract  as  to  the  time  for  performance, 
the  insurer  would  be  entitled  to  recover  from  the  assignor  the  damages 
sustained  by  reason  of  its  not  fulfilling  its  agreement  with  the  owner. 

[Ed.  Note. — For  other  cases,  see  Damages,  Gent.  Dig.  S.62;  Dec.  Dig.  i 
2S*] 

S.  Set- Off  and  Counterolaiic  (§  24»)— Subject-matter. 

Plaintiff's  assignor  having  agreed  with  the  insurer  to  do  an  act  which 
would  prevent  damage  to  the  Insurer,  and  not  merely  to  Indemnify  it 
against  loss,  the  insurer,  upon  being  sued  for  the  contract  price  of  releas- 
ing the  boats,  could  counterclaim  for  the  damages  It  had  sustained  from 
the  assignor's  failure  to  finish  the  work  within  the  specified  time,  though 
it  had  not  yet  paid  the  damages  to  the  owner 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig.  §{ 
39-42;  Dec.  Dig.  S  24.*] 

4.  Pleading  (S  214*)— Demurrer— EiFFEor. 

Upon  demurrer  to  counterclaims,  the  facts  alleged  therein  will  be  tak- 
en as  true  in  passing  upon  their  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  SS  525-^4;  Dec. 
Dig.  S  214.*] 

&  Contracts  (§  187*) — Provisions  for  Benefit  of  Third  Persons— Rig  eit  of 
Action  bt  Third  Person. 

If  an  insurer  of  beached  vessels  with  the  ass^it  of  the  owner  contracted 
with  another  to  release  them,  incorporating  in  the  contract  a  time  limit 
within  which  the  work  was  to  be  done  for  the  express  benefit  of  the 
owner,  to  the  knowledge  of  the  contractor,  the  owner  would  have  a  right 
to  recover  from  the  contractor  for  failure  to  finish  the  work  within  the 
stated  time. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  S  798;  Dec.  Dig.  § 
187.*] 

e.  Evidence  (§  459*)- Parol  Evidence— Explaining  T^rms  of  Coktract. 

The  character  of  a  party  to  a  contract  as  trustee  or  agent  of  a  third 
person  may  be  shown  by  parol  evidence,  so  as  to  protect  the  third  person 
as  principal  or  cestui  que  trust ;  and  hence,  if  an  insurer  of  beached  ves- 
sels with  the  assent  of  the  owner  contracted  with  another  to  release  them, 
incorporating  in  the  contract  a  time  limit  for  the  work  for  the  express 
benefit  of  the  owner,  to  the  knowledge  of  the  contractor,  and  was  sued 
for  the  contract  price,  and  counterclaimed  for  damages  for  failure  to 
finish  the  work  within  the  prescribed  time,  the  insurer  could  be  shown  to 
be  liable  over  as  trustee  to  the  owner  as  cestui  que  trust  for  any  recovery 
on  the  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2109-2114;  Dec. 
Dig.  S  459.*] 

7.  Insurance  (§  603*)— Discharge  of  Insurer— Construotion. 

The  owner  of  stranded  vessels  entitled  under  an  insurance  policy  to 
fioat  the  vessels  itself  and  be  reimbursed  by  the  insurer,  permitted  the 
insurer  to  contract  for  floating  the  vessels  within  a  stated  time.  The  con- 
tractor failed  to  finish  within  the  stated  time,  and  sued  the  insurer  for 
the  contract  price,  upon  which  the  insurer  contracted  with  the  owner  that 
the  owner  should  take  charge  of  the  defense  and  of  any  other  action  on 
the  same  contract  at  its  own  expense ;  that  insurer  would  pay  any  Judg 
ment  recovered  against  them,  not  exceeding  a  specified  amount  claimed 

•For  other  oaiet  see  lame  topic  &  S  NxniBBB  tn  Deo.  ft  Am.  Dlgi.1107  to  dato.  4k  RepV  ladezM 
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as  the  owner's  damages  from  delay  in  releasing  the  vessels,  and  If  the 
Judgment  were  less  than  that  sum  to  pay  the  balance  of  the  sum  to  the 
owner;  that  the  owner  would  secure  the  insurer  against  any  other  lia- 
bility in  the  suits  and  would  dismiss  suits  brought  by  it  against  the  in- 
surer and  the  contractor,  and  would  enforce  its  claims  in  that  action ;  and 
that  it  would  release  the  insurer  from  all  claims,  except  so  far  as  they 
could  be  worked  out  in  that  action,  and  would  not  enforce  them  against 
the  insurer.  Held,  that  the  agreement  did  not  release  all  the  owner^s 
claims  against  the  insurer,  but  provided  that  they  should  be  enforced 
through  the  action  then  begun,  and  that  the  owner,  having  secured  all 
it  was  entitled  to  in  the  action,  should  release  the  Insurer  from  payment 
of  any  additional  sum. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Dec.  Dig.  §  603.*] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  John  W.  Klauck  against  the  Federal  Insurance  Company 
and  others.  From  a  judgment  overruling  a  demurrer  to  parts  of  the 
reply  (60  Misc.  Rep.  170,  182,  111  N.  Y.  Supp.  1037),  defendant?  ap- 
peal.   Reversed,  and  demurrer  sustained. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Brown,  Ely  &  Richards,  H.  D.  Goulder,  and  D.  J.  Kenefick,  for  ap- 
pellants. 

Clinton  &  Clinton,  for  respondent 

WILLIAMS,  J.  The  interlocutory  judgment  should  be  reversed, 
and  the  demurrer  sustained,  with  costs  and  the  usual  leave  to  plead 
over. 

The  action  was  brought  to  recover  the  amount  claimed  to  be  due 
upon  a  contract  made  between  plaintiff's  assignor  and  the  defendants, 
under  which  the  plaintiff's  assignor  was  to  release  certain  lake  freight 
vessels  from  the  beach  at  Buffalo,  where  they  had  stranded.  The 
plaintiff  sued  for  the  contract  price,  $39,500.  He  alleged  in  his  com- 
plaint that  his  assignor  had  duly  performed  all  the  conditions  of  the 
contract,  except  as  to  the  time  of  completion,  and  that  the  condition 
with  respect  thereto  had  been  waived  by  the  defendants.  The  de- 
fendants by  their  answer  admitted  many  of  the  allegations  of  the 
complaint,  and  interposed  a  general  denial  to  the  remaining  allega- 
tions, among  which  was  that  of  waiver  of  the  condition  as  to  the  time 
of  completion  of  the  contract.  Then  by  the  siecond  and  third  defenses 
the  defendants  interposed  counterclaims  to  the  plaintiff's  alleged  cause 
of  action.  These  two  defenses  related  to  the  same  counterclaims,  and 
largely  the  facts  alleged  were  the  same.  In  both  it  was  alleged  (in 
brief)  that  the  defendants  were  marine  underwriters  on  the  vessels 
in  question;  that  the  vessels  were  stranded  January  20,  1907;  that 
the  owner  thereof  had  the  exclusive  right  under  the  policies  to  re- 
lease the  vessels  itself,  and  the  defendants  were  under  obligation  to  re- 
imburse the  owner  for  the  expense  incurred  in  so  doing;  that  the 
defendants,  with  the  assent  of  the  owner,  however,  called  for  pro- 
posals for  releasing  the  vessels ;  that  the  plaintiff's  assignor  submitted 
a  proposal  to  do  the  work  for  the  amount  above  specified,  and  guaran- 

*For  oUier  cases  tee  same  topic  &  8  numbbb  in  Dec.  it  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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teed  to  relcwc  the  vessels  by  April  15,  1907,  payment  to  be  made 
upon  the  completion  of  the  contract ;  that  the  owner  thereupon  waived 
its  right  to  release  the  vessels  itself,  and  consented  that  the  defendants 
should  undertake  the  release  themselves;  that  the  proposal  of  the 
plaintiff's  assignor  was  then  accepted  by  the  defendants,  and  the  work 
was  entered  upon  under  that  contract,  but  the  contract  was  not  com- 
pleted by  the  release  of  the  vessels  imtil  June  26,  and  July  16,  1907, 
respectively,  and  then  only  with  the  assistance  of  the  owner,  its  ap- 
pliances, and  the  labor  of  its  employes,  at  an  expense  to  tfie  owner  of 
$9,624.60 ;  that  the  owner  was  deprived  of  the  use  of  the  vessels  from 
April  15th  to  June  26th  and  July  15th,  and  suffered  damage  by  reason 
thereof  in  the  sum  of  $39,250.20,  in  addition  to  the  expense  incurred 
as  above  stated.  These  are  the  amounts  of  the  counterclaims  set  up 
in  the  two  defenses ;  but  they  are  primarily  the  damages  of  the  owner 
of  the  vessels,  and  not  of  the  defendants.  For  the  purpose  of  making 
them  proper  subjects  of  counterclaims  in  this  action,  other  allegations 
are  made  in  these  two  defenses.  The  damages  are  the  same  in  both; 
but  the  allegations  are  different,  to  support  two  different  theories  of 
the  defense. 

In  the  second  it  is  alleged  that  in  reliance  upon  the  contract  made 
by  the  defendants  with  plaintiff's  assignor,  and  especially  the  time 
guaranty  therein,  the  defendants  made  an  agreement  with  the  owner  of 
the  vessels  whereby  the  owner  agreed  to  waive  its  right  under  the 
policies  to  release  the  vessels  itself,  and  require  the  defendants  to  re- 
imburse it  for  the  expense  incurred  in  doing  so,  and  to  permit  the 
defendants  to  release  the  vessels,  and  to  make  the  contract  with  the 
plaintiff's  assignor  to  do  the  work  on  the  terms  of  the  proposal ;  and 
in  consideration  thereof  the  defendants  agreed  with  the  owner  that 
the  vessels  would  be  released  by  April  15,  J.907,  and  thereupon  the 
defendants  made  the  contract  with  the  plaintiff's  assignor,  for  the  pur- 
pose of  enabling  them  to  perform  their  obligation  to  the  owner  of  the 
vessels  under  the  policies,  and  their  agreement  with  such  owner  as  to 
the  time  limit  of  aforesaid,  all  of  which  was  known  to  plaintiff's  as- 
signor, and  that  the  defendants  have  become  liable  to  the  owner  for 
the  damage  suffered  by  it,  and  have  therefore  suffered  damage  them- 
selves in  the  like  amount.  In  the  third  defense  it  is  alleged  that  in 
consideration  of  and  relying  upon  the  proposal,  and  especially  the 
time  guaranty  therein,  the  owner  of  the  vessels  agreed  with  the  de- 
fendants that  it  would  waive  its  right  under  the  policies  to  release 
the  vessels  itself,  and  require  the  defendants  to  reimburse  it  for  the 
expense  incurred  in  doing  so,  and  to  permit  the  defendants  to  release 
the  vessels,  and  to  make  the  contract  with  the  plaintiff's  assignor  to  do 
the  work  on  the  terms  of  the  proposal,  for  the  benefit  and  use  of  the 
owner  of  the  vessels,  and  thereupon  the  contract  between  the  defend- 
ants and  plaintiff's  assignor  was  made,  and  that  it  was  entered  into, 
and  especially  the  guaranty  as  to  time  was  inserted,  for  the  express 
benefit  and  use  of  the  owner  of  the  vessels,  and  for  the  purpose  of 
enabling  the  defendants  to  perform  their  obligation  to  the  owner  of 
the  vessels  under  the  policies,  all  of  which  was  known  to  the  plaintiff^s 
assignors,  and  that  the  defendants  have  become  liable  to  the  owner 
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for  the  damages  suffered  by  it,  and  have  therefore  suffered  damages 
themselves  in  the  like  amount. 

So  far  as  we  are  able  to  discover,  the  difference  in  the  two  defenses 
is  that  in  the  former,  it  is  alleged,  first,  that  the  defendants  contracted 
with  the  owner  that  the  vessels  should  be  released  by  April  15,  1907, 
and,  second,  that  they  made  the  agreement  with  plaintiff's  assignor  for 
the  purpose  in  part  of  enabling  them  to  perform  this  provision  in  their 
agreement;  while  in  the  latter  these  two  allegations  arc  omitted,  and 
it  is  alleged,  instead  thereof,  first,  that  the  owner  permitted  defendants 
to  make  the  contract  with  plaintiff's  assignor  for  the  benefit  and  use 
of  the  owner  of  the  vessels,  and,  second,  that  thev  did  make  the  con- 
tract for  the  benefit  and  use  of  such  owner.  The  claim  is  that  by 
reason  of  these  premises  the  defendants  became  liable  over  to  the  own- 
ers for  these  damages,  and  therefore  may  counterclaim  them  in  this 
action. 

The  plaintiff  replied  to  these  two  defenses  by  way  of  counterclaim, 
admitting  some  facts  therein  alleged,  and  denying  others,  and  then  set 
up  new  facts  by  way  of  affirmative  answer  and  defense  to  the  counter- 
claims. The  replies  to  the  two  counterclaims  are  in  substantially  the 
same  language.  There  are  ten  paragraphs  in  each  reply,  and  the  tenth 
is  in  precisely  the  same  language  in  both,  and  these  are  the  two  para- 
graphs that  are  demurred  to  here.  The  allegations  in  these  paragraphs 
are  (in  brief)  that  the  defendants,  soon  after  the  commencement  of  this 
action,  and  before  service  of  the  answer,  entered  into  a  contract  with 
the  owner  of  the  vessels  wherein  it  was  agreed  that  the  owner  should 
appear  in  the  action  and  assume  the  full  charge  of  the  defense  thereof ^ 
and  any  other  action  on  the  same  contract,  at  his  own  expense,  with 
power  to  set  up  any  defense,  set-off,  or  counterclaims  it  desired,  with- 
out let  or  hinderance  frqm  the  defendants,  and  that  the  defendants 
would  pay  any  judgment  recovered  against  them  in  such  cases,  up  to, 
but  not  to  exceed,  $39,600,  with  interest  from  July  20,  1907,  and,  if 
the  judgment  was  less  than  that,  to  pay  the  judgment,  and  the  balance 
of  the  above  amount  and  interest  to  the  owner,  but  the  defendants' 
liability  in  no  case  to  exceed  that  amount  and  interest,  and  that  the 
owner  would  give  security  to  the  defendants  to  protect  them  against 
any  other  liability  in  these  suits,  and  would  dismiss  suits  brought  by 
Tt  against  the  defendants  and  against  the  plaintiff's  assignor,  and  would 
enforce  whatever  claims  it  had,  for  damages  or  otherwise,  against  de- 
fendants, in  relation  to  their  operations  in  releasing  the  vessels,  and 
the  contract  therefor  with  plaintiff's  assignor,  through  defendants' 
right  to  recoup  and  recover  over  therefor  against  the  plaintiff's  as- 
signor in  this  action,  and  would  release  defendants  from  said  claims, 
except  so  far  as  they  could  be  worked  out  in  this  action,  and  would  not 
enforce  them  against  defendants.  And  then  the  replies  proceeded  to 
allege  that  by  this  agreement  the  owner  had  waived  all  claims  it  had 
against  defendants  for  the  damages  claimed,  and  the  defendants  were 
not  entitled  to  counterclaim  the  same  in  this  action. 

The  defendants  by  their  demurrer  contend  that  these  facts  are  in- 
sufficient in  law  to  constitute  defenses  to  the  counterclaims.  First, 
the  plaintiff  contends  that  the  defenses,  by  way  of  counterclaims, 
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neither  of  them  allege  facts  sufficient  to  constitute  counterclaims  to 
the  cause  of  action  alleged  in  the  complaint.  This  plaintiff  had  a 
right  to  do  under  Baxter  v.  McDonnell,  154  N.  Y.  432-436,  48  N. 
E.  816.  If  there  were  no  good  counterclaims  set  up  in  the  answer,  the 
defendants  could  not  complain  that  the  plaintiff  failed  to  make  a  suf- 
ficient reply  thereto. 

The  question  as  to  each  defense  by  counterclaim  is  whether,  upon 
the  allegations  thereof,  conceding  them  to  be  true,  a  counterclaim  ex- 
ists. Both  counterclaims  are  based  upon  the  proposition  that  the 
owner  had  the  exclusive  right  to  release  the  vessels  itself.  This  must 
be  deemed  to  be  true,  in  view  of  the  allegations  in  the  pleadings  and 
the  law  applicable  to  such  policies  as  are  here  involved.  In  both  it  is 
alleged  the  owner  agreed  to  waive  this  right — ^in  the  first,  that  this 
waiver  was  made  in  consideration  that  the  defendants  expressly  agreed 
that  the  release  should  be  effected  by  April  16th,  and  the  defendants 
thereupon  made  the  contract  with  plaintiff's  assignor;  in  the  second, 
that  this  waiver  was  made,  relying  upon  the  time  guaranty  in  the  con- 
tract with  plaintiff's  assignor  made  for  the  owner's  express  benefit.  In 
the  first  the  owner  relies  solely  upon  its  agreement  with  the  plaintiff, 
and  the  defendants  rely  upon  that  of  the  plaintiff's  assignor.  In  the 
second  the  owner  relies  directly  upon  the  guaranty  made  by  the  plain- 
tiff's assignor  for  its  express  benefit.  The  counterclaims  are  based, 
not  upon  the  whole  contract  with  plaintiff's  assignor,  but  the  one 
provision,  the  time  guaranty  clause.  It  is  alleged  in  both  counter- 
claims that  the  plaintiff's  assignor  had  full  knowledge  of  all  the  mat- 
ters set  up  therein. 

As  to  the  first  counterclaim,  the  contention  is  that  the  defendants 
put  the  time  guaranty  clause  in  the  contract  with  plaintiff's  assignor  in 
order  to  be  able  to  fulfill  the  time  guaranty  agreement  made  with  the 
owner,  and  this  was  known  to  plaintiff's  assignor.  Therefore  the 
defendants  may  have  such  damages  against  plaintiff  as  the  circum- 
stances would  indicate  the  defendants  were  likely  to  suffer.  Sedgwick 
on  Damages,  §  161,  and  cases  referred  to;  8  Am.  &  Eng.  Enc.  590, 
591,  and  cases  referred  to;  Booth  v.  Spuy.  Duy.  R.  Mill.  Co.,  60  N. 
Y.  493;  Murdock  v.  Jones,  3  App.  Div.  221,  38  N.  Y.  Supp.  461. 
In  the  Booth  Case  Chief  Judge  Church  said : 

*'It  is  presumed  that  the  parties  contemplate  the  usual  and  natural  conse-* 
quences  of  a  breach  when  the  contract  is  made;  and  if  the  contract  is  made 
with  reference  to  special  circumstances,  fixing  or  affecting  the  amount  of  dam« 
ages,  such  special  circumstances  are  regarded  as  within  the  contemplation  of 
the  parties,  and  damages  may  be  assessed  accordingly." 

In  the  present  case  the  plaintiff's  assignor  knew,  that  the  defendants 
were  agreeing  with  the  owner  that  the  vessels  should  be  released  by 
April  15th,  and  if  there  was  a  failure  in  this  respect  defendants  would 
be  liable  to  the  owner  for  its  damages.  Therefore  such  damages  were 
the  measure  of  defendants'  damages  against  the  plaintiff's  assignor  for 
breach  of  the  time  limit  guaranty  in  its  contract.  But  it  is  said  the 
defendants  Could  not  counterclaim  these  damages,  because  they  had 
not  been  paid  to  the  owner  of  the  vessels.  This  depends  upon  what 
the  construction  of  the  contract  is.     If  it  is  Jperely  an  indemnity 
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against  loss  or  damage,  that  would  follow ;  but  it  seems  to  mc  it  was 
a  contract  to  do  a  particular  thing  for  the  purpose  of  indemnification 
against  liability.  The  failure  by  plaintiff's  assignor  to  perform  the 
time  guaranty  created  a  liability  by  defendants  to  the  owner,  which 
performance  of  such  time  guaranty  would  have  prevented;  and  in 
such  case  the  right  of  action  is  complete  when  the  liability  accrues. 
Lathrop  v.  Atwood,  21  Conn.  117;  Rector  v.  Higgins,  48  N.  Y.  632, 
537,  and  cases  therein  referred  to.  In  this  latter  case,  it  was  said: 
"The  rule  may  be  definitely  drawn  from  numerous  cases  that,  where  In- 
demnity only  Is  expressed,  damages  must  be  sustained  [paid]  before  a  recov- 
ery can  be  had;  but  a  positive  agreement  to  do  an  act  which  is  to  prevent 
damage  to  the  plaintiff  will  sustain  an  action,  where  the  defendant  neglects 
or  refuses  to  do  such  act" 

This  case  is  commented  on,  distinguished,  and  approved  in  Maloney 
v.  Nelson,  144  N.  Y.  182,  186,  187,  39  N.  E.  82.  That  case  was  one 
of  express  indemnity  against  loss  and  damage.  The  contract  of  in- 
demnity simply  very  likely  is  construed  to  be  one  against  loss  and 
damage  only,  and  in  such  cases  damages  must  be  paid  before  they  can 
be  recovered.  Such  a  case  was  Dunn  v.  Uvalde  Asphalt  Pav.  Co.,  175 
N.  Y.  214,  67  N.  E.  439.  There  the  contract  contained  no  express 
stipulation  that  the  defendant  should  be  indemnified  against  liability 
or  loss  which  might  arise  from  negligent  performance  by  the  plaintiff 
of  the  work  he  had  to  do.  Therefore  indemnity  against  loss  or  dam- 
age only  would  be  assumed,  and  no  counterclaim  could  be  sustained 
for  loss  or  damage  until  paid.  The  distinction  is  thus  made  between 
those  cases  and  the  one  we  are  considering,  where  there  was  a  positive 
agreement  to  perform  an  act  which  would  have  prevented  the  damage 
complained  of,  but  which  was  not  performed.  Without  discussing 
this  branch  of  the  case  in  further  detail,  we  think  we  ought  not  to 
hold,  on  the  pleadings  njerely,  without  evidence  that  may  be  given  on 
the  trial,  that  this  first  counterclaim  is  insufficient  in  law. 

As  to  the  second  counterclaim,  the  contention  is  that  Ihe  time  guar- 
anty clause  was  put  in  the  contract  with  plaintiff's  assignor  for  the 
express  benefit  of  the  owner,  to  the  knowledge  of  the  plaintiff's  as- 
signor, and  the  owner .  waived  its  right  to  release  the  vessels,  and 
permitted  defendants  to  do  it,  and  to  make  this  contract,  in  reliance 
on  the  time  guaranty  clause.  This  is  so  alleged  in  the  counterclaim, 
and  so  far  as  the  facts  are  concerned  it  is  to  be  considered  as  admitted. 
The  court  cannot  determine  the  question  otherwise  in  passing  upon 
the  sufficiency  of  the  counterclaim  as  pleaded.  The  relations  of  the 
owner  to  the  contract  made  between  defendants  and  plaintiff's  as- 
signor may  be  established  as  alleged  by  parol  evidence  outside  the 
contract  itself.  A  trust  or  agency  can  always  be  shown  to  exist  out- 
side of  the  contract  itself,  so  as  to  protect  the  outside  party  as  prin- 
cipal or  cestui  que  trust.  The  facts  being  conceded  as  alleged,  a  right 
to  recover  these  damages  exists  in  the  owner,  and  when  the  defend- 
ants, as  trustees,  recover,  they  would  be  liable  over,  as  alleged,  to  the 
owner  as  cestui  que  trust.  We  think  that  it  should  not  be  held  that 
the  second  counterclaim  is  insufficient  as  a  matter  of  law. 

Having  determined  that  the  counterclaims  were  good,  we  come  now 
to  the  demurrer  itself,  to  the  ten  paragraphs  of  the  reply,  and  we 
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are  to  consider  whether  the  facts  therein  stated  constituted  a  defense 
to  the  counterclaims ;  that  is,  whether,  these  facts  being  conceded,  the 
counterclaims,  otherwise  good,  are  rendered  unenforceable.  The  par- 
ticular point  made  in  the  reply  is  that  by  the  agreement  set  out  therein, 
and  the  execution  thereof,  the  owner  of  the  vessels  has  waived,  releas- 
ed, and  given  up  all  claims  it  had  against  the  defendants,  and  there- 
fore the  defendants  can  suffer  no  damages  such  as  are  covered  by  the 
counterclaims;  that  is,  the  owner  has  no  such  claims  left  against  the 
defendants,  the  defendants  have  none  to  pay,  and  therefore  can  re- 
cover no  damages  against  the  plaintiff  or  his  assignor. 

The  agreement  does  not  provide,  however,  that  the  owner  releases 
all  claims  against  the  defendants.  It  provides  for  the  enforcement  of 
such  claims  through  the  medium  of  this  action,  and  so  far  as  they 
can  be  here  enforced  they  are  not  released,  but  the  owner  of  the 
vessels  is  to  have  the  benefit  thereof.  Having  secured  all  it  is  entitled 
to  in  this  action,  it  releases  the  defendants  from  the  pa}rment  of  any 
remaining  part  thereof.  The  whole  tenor  of  the  agreement  is  the 
continuance  of  the  action  and  the  enforcement  of  the  counterclaims 
herein,  but  no  enforcement  against  the  defendants  in  any  other  way. 
It  is  an  agreement  to  work  out  the  whole  matter  in  this  action,  to  pre- 
vent multiplicity  of  actions,  and  unnecessary  expense  and  delay  in 
determining  the  rights  of  the  parties. 

I  think  these  paragraphs  10  fail  to  allege  facts  sufficient  to  defeat 
the  counterclaims,  and  therefore  the  demurrer  should  be  sustained. 
We  do  not  consider  the  question  whether  a  demurrer  is  proper  to 
parts  of  defenses  such  as  paragraphs  10.  The  parties  seem  to  have 
desired  the  real  questions  to  be  passed  upon,  regardless  of  the  tech- 
nical question. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs.    All  concur. 


DART  ▼.   VAN   HORN  et  ux. 
(Supreme  Court,  Special  Term,  New  Tork  County.    April,  1909.) 

L  Biuji  AKD  Nona  (|  467*)~AcTioir  bt  Payee— CoicPLAiiri>—SuniciENCT. 

In  an  action  by  the  payee  of  a  note  against  the  maker,  the  complaint, 
alleging  that  plaintiff  is  the  owner  <^  the  note,  sufficiently  alleges  his 
ownership. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  C^t  Dig.  1 1481 ;  Dec. 
Dig.  I  407.*] 

2.  Bnxs  AWD  Notes  (I  467*)— AonoK  bt  Payee— Complaini>-Sufficibkot. 

The  complaint  in  an  action  by  the  payee  of  a  note  against  the  maker, 
which  alleges  that  plaintiff  is  the  owner  of  the  note,  need  not  allege  that 
he  is  also  the  holder  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Dec  Dig.  I  467.*] 

Action  by  Edward  Dart  against  Alfred  Van  Horn  and  wife.  On 
demurrer  by  defendant  Alfred  Van  Horn  to  the  complaint.  Over- 
ruled.   ^ 

•For  otb«r  cues  mo  tame  topic  ft  |  tixnamR  la  Dae.  ft  Am.  Olgc  ise7  to  daU,  ft  R«p'r  IndaiM 
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Charles  P.  Bogart,  for  plaintiff. 
Alfred  Van  Horn,  in  pro.  per. 

GIEGERICH,  J.  The  action  is  by  the  payee  of  a  promissory  note 
against  the  maker,  who  demurs  to  the  complaint  for  insufficiency. 
The  demurrant  contends  that  the  allegation  that  the  plaintiff  is  the 
owner  of  the  note  is.  a  mere  conclusion,  but  a  similar  averment  has 
been  held  to  be  sufficient.  Gurnee  v.  Beach,  40  Hun,  108 ;  Maccarone 
V.  Hayes,  86  App.  Div.  41,  82  N.  Y.  Supp.  1005. 

It  is  further  urged  that  the  complaint  is  insufficient  because  it  fails 
to  allege  that  the  plaintiff  is  also  the  holder  of  the  note ;  but  it  is  not 
necessary  to  allege,  in  a  complaint  by  a  payee  of  a  promissory  note 
against  the  maker,  that  the  plaintiff  has  not  parted  with  the  note,  or 
that  he  is  the  holder.  Niblo  v.  Harrison,  7  Abb.  Prac.  447 ;  Taylor 
V.  Corbiere,  8  How.  Prac.  385.  In  the  case  last  cited  Mr.  Justice 
Harris,  at  page  388,  pertinently  observes : 

*'It  certainly  could  not  be  required  of  him  that  he  should  aver,  negatively,, 
that  since  the  note  was  transferred  to  him  he  had  not  transferred  It  to  an- 
other person.  It  Is  enough  that  he  has  averred  everything  which  It  would  be 
necessary  to  prove  on  the  trial,  if  controverted,  to  entitle  him  to  recover." 

The  demurrer  is  therefore  overruled,  with  costs,  with  leave  to  with- 
draw the  same  and  to  answer  upon  pa}mient  of  such  costs  within  20 
days  after  the  service  of  the  interlocutory  judgment  to  be  entered 
hereon,  with  notice  of  entry  thereof. 


PEOPLE  ex  rel.  LAKE  SHORE  &  M.  S.  R.  00.  r.  CITY  Or  BUFFALO. 
(Supreme  Ck>urt,  Appellate  Division,  Fourth  D^artment    March  8,  1909.) 

1.  Municipal  Ck>BPOBATion8  (§  445*)— Public  iMPBOVKMsnTs— Local  Absess- 

MENTS. 

Since  Laws  1891,  p.  223,  c.  105  (Buffalo  City  Gharter)  |  406,  requires 
that  an  assessment  must  precede  a  contract  for  local  Improvements, 
the  making  of  a  contr^ict  In  violation  of  the  statute  does  not  affect  the 
validity  of  the  assessment 

[Bd.  Note.— For  other  cases,  see  Municipal  Oorporatlons,  Cent  Dig.  I 
1065;    Dec.  Dig.  |  445.*] 

2.  MuniQIPAL  COBPOBATIOZVS  (§  512*)— PUBLIO  IlCPBOVElCEinS— LOCAL  ASSESS- 

ICENTS—VALIDITr— CaZVCEIXATION  AND  COBBECTIOIT. 

Under  Laws  1891,  p.  153,  c.  105  (Buffalo  Olty  Cliarter)  |  101,  subd. 
5,  providing  for  canceling  a  local  assessment  for  Illegality  and  for  cor- 
recting It  for  certain  defects,  the  court  may  on  certiorari  direct  assess- 
ments which  are  Illegal,  to  be  returned  to  the  common  council  with 
Instructions  to  annul  the  same,  and  make  a  new  assessment  upon  correct 
prlndples. 

[Ed.  Note. — ^For  other  cases,  see  Munldiml  Ck>rporatloii8,  Dec  Dig.  I 
512.*] 

8.  MuHioiPAL  CoBPOBAnoNS  (|  340*) — ^PuBUo  lupBovEMEZiTs— Local  Assess- 

MENTS. 

Laws  1891,  p.  223,  c.  105  (Buffalo  City  Gharter)  H  404,  406,  authorize 
the  dty  to  Improve  the  Buffalo  river,  and  to  pay  the  expenses  thereof 
by  local  assessments.  Section  407,  as  amended  in  1892,  provides  that  an 
Improvement  for  a  price  exceeding  $500  must  be  ordered  by  a  vote  of  two- 

•  For  other  ccaet  —  same  topic  ft  |  numbxb  In  Dec.  ft  Am.  Digs.  1907  to  dato.  ft  Rep'r  Indexes 
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thirds  of  the  council  after  pnbllcatlon  of  notice  of  intention  to  make  the 
order,  and  section  408  forbids  the  making  of  a  contract  for  an  improve- 
ment for  a  price  exceeding  $500  until  the  assessment  therefor  has  been 
confirmed.  Laws  190%  p.  1361,  a  568,  §  1,  as  amended  by  Laws  1906, 
p.  1725,  c.  665,  authorizes  the  city  to  issue  bonds  for  a  stated  som  to 
defray  the  expenses  of  improving  the  river  in  the  respects  therein  speci- 
fied, and  by  sections  2  and  3  of  said  act  provision  is  made  for  ultimately 
raising  the  amount  by  tax  and  reimbursing  the  general  fund  of  the  city 
to  the  extent  of  one-half  of  the  amount  of  the  bonds  by  assessing  the 
same  upon  the  property  benefited.  Held,  that  the  provision  in  section 
406  that  the  assessment  must  precede  the  contract  does  not  apply  to  con- 
tracts for  improvements  specified  in  Laws  1902,  p.  1361,  c.  568,  I  1,  as 
amended,  since  the  proceeds  of  the  bonds  issued  under  the  statute,  and 
not  the  taxes  to  pay  the  same,  constitutes  the  primary  fund  out  of  which 
the  work  is  to  be  paid. 

(Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  I 
340.*] 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Lake  Shore  &  Mich- 
igan Southern  Railroad  Company,  against  the  City  of  Buffalo  to  re- 
view assessments  made  in  connection  with  the  improvement  of  the 
Buffalo  river.  From  a  judgment  (107  N.  Y.  Supp.  281)  entered  upon 
the  decision  of  the  court  at  Special  Term,  the  relator  appeals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Hoyt  &  Spratt,  for  appellant. 

Louis  E.  Desbecker  and  Samuel  T.  Moran,  for  respondent 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs,  ex- 
cept as  to  the  last  provision  but  one,  which  should  be  stricken  out. 

The  proceeding  was  to  review  one  of  two  assessments  made  in 
connection  with  the  improvement  of  Buffalo  river,  and  to  procure  them 
to  be  vacated  and  set  aside  as  illegal.  The  relator's  attack  was  based 
substantially  upon  two  grounds:  First.  That  they  were  not  made  in 
accordance  with  the  benefits.  Second.  They  w^re  not  made  until 
after  contracts  for  the  work  had  been  made,  the  work  done,  and  the 
improvement  substantially  completed. 

First.  The  court  found  for  the  relator  as  to  the  first  ground.  The 
city  did  not  appeal,  and,  of  course,  the  relator  does  not  object  to  this 
part  of  the  decision.  The  form  of  the  judgment  based  upon  this 
ground  we  will  consider  later. 

The  court  found  for  the  city  as  to  the  second  ground,  and  the  seri- 
ous contention  of  the  parties  relates  to  this  question.  By  the.  provisions 
of  the  charter  the  city  of  Buffalo  was  given  power  to  improve  the 
Buffalo  river  within  the  city,  which  was  declared  to  be  a  public  high- 
way, and  to  pay  the  expense  thereof  from  the  general  fund  or  by  local 
assessments  as  the  common  council  should  determine.  Sections  404, 
405,  c.  105,  p.  223,  Laws  1891,  as  amended  in  1895  and  1900  (Laws 
1895,  p.  173Q,  c.  805,  §  30;    Laws  1900,  p.  1302,  c.  571,  §  1).     But 

*For  other  caie*  see  same  topic  ft  {  kumbeb  In  Dec.  A  Am.  Dici.  1907  to  date,  ft  Rep'r  Indexei 
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such  improvement,  the  estimated  expense  of  which  should  exceed 
$500,  could  not  be  ordered,  unless  by  the  vote  of  two-thirds  of  all 
the  elected  members  of  the  common  council  after  publishing  in  six 
successive  nimibers  of  the  official  paper  of  the  city  the  intention  to 
order  such  improvement.  Section  407,  as  amended  in  1892  (Laws 
1892,  p.  604,  c.  246,  §  1).  And  the  city  could  not  enter  into  a  contract 
for  making  an  improvement  at  a  price  exceeding  $500  until  a  notice 
was  published  inviting  proposals,  and  could  not  enter  into  such  con- 
tract until  the  assessment  therefor  had  been  confirmed,  and  delivered 
to  the  treasurer.  Section  408.  These  provisions  related  to  local  im- 
provements, including  improvements  to  Buffalo  river,  and  apparently 
were  designed  to  afford  property  owners  liable  to  assessment  for  the 
expense  of  the  improvement  opportunity  to  be  heard  by  the  common 
council  before  any  contract  could  be  made,  or  liability  incurred,  as  to 
the  propriety  or  necessity  of  the  improvement  intended  to  be  made, 
and,  whenever  these  provisions  are  applicable,  the  common  council 
could  make  no  valid  contract  and  incur  no  legal  liability  unless  the 
statute  was  complied  with.  The  effect  upon  the  assessments  will  be 
hereafter  considered. 

In  1902,  however,  an  act  was  passed  by  the  Legislature,  being  chap- 
ter 568,  p.  1361,  Laws  1902,  which  became  a  law  April  11,  1902,  and 
was  subsequently  amended  by  chapter  665,  p.  1725,  Laws  1906,  by 
section  1  of  which  it  was  provided  that  it  should  be  lawful  for  the 
city  to  issue  its  bonds  for  the  purpose  of  raising  $450,000  to  defray 
the  expense  of  improving  Buffalo  river  in  the  respects  therein  specified, 
so  far  as  the  common  council  should  thereafter  determine,  and  by 
section  2  of  which  it  was  provided  what  th^  contents  of  the  bonds 
should  be  and  that  one-half  should  be  general  fund  bonds,  and  the 
other  one-half  local  assessment  bonds.  They  should  be  issued  from 
time  to  time  as  common  council  should  direct,  and  that  provision 
should  be  made  by  the  common  council  for  the  payment  of  the  prin- 
cipal and  interest  thereon  as  the  same  became  due  in  the  general  fund 
estimates  of  the  city,  and  by  section  3  of  which  it  was  provided  that 
one-half  of  the  bonds  should  be  paid  by  local  assessment,  to  be  levied 
in  such  proportion  as  the  board  of  assessors  should  deem  the  respective 
parcels  of  land  benefited  by  the  improvement,  the  assessment  to  be  pay- 
able in  five  annual  installments,  and  to  be  credited  to  the  resources  of 
the  city  for  the  purpose  of  reimbursing  the  general  fund  for  one- 
half  of  the  outlay  in  paying  the  bonds.  Thereafter,  and  September  12, 
1902,  the  common  council  adopted  a  resolution,  approved  by  the 
mayor,  wherein  they  stated  their  intention  to  order  the  improvement 
to  Buffalo  river,  in  the  respects  specified  in  section  1,  Acts  1902,  p. 
1361,  c.  668,  as  amended,  and  directed  the  commissioner  of  public 
works  to  advertise  for  proposals  and  the  city  clerk  to  publish  notice 
of  the  intention  to  order  such  improvement.  February  9,  1903,  the 
proposals  were  received,  and  March  30,  1903,  the  common  council 
by  resolution  approved  by  the  mayor  directed  one  contract  to  be  made 
with  the  Buffalo  Dredging  Company  for  a  large  part  of  the  work  at  a 
price  exceeding  $300,000.  July  6,  1903,  the  common  council  adopted 
resolutions,  which  were  approved  by  the  mayor,  ordering  the  improve- 
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ment  to  be  made,  and  fixing  the  expense  thereof,  and  directing  the 
assessment  of  the  same  in  two  parts  upon  the  real  estate  of  the  city 
benefited  by  such  improvement  in  proportion  to  the  benefits  resulting 
thereto. 

April  1,  1904,  one  contract  was  made  for  the  doing  of  a  portion  of 
the  work,  and  July  9,  1906,  another  contract  was  made  for  the  doing 
of  the  balance  of  the  work  of  the  improvement ;  the  price  of  the  one 
being  $313,307.60  and  of  the  other  $129,500.  The  contractor  under- 
took and  performed  the  work  in  accordance  with  the  terms  of  these 
contracts.  Neither  of  the  assessments  for  the  expense  of  the  improve- 
ment had  been  confirmed  or  delivered  to  the  treasurer  when  these  con- 
tracts were  made.  Both  were  made  and  due  notice  of  their  comple- 
tion given  April  6,  1906.  They  were  filed  with  the  city  clerk  June 
30,  1906,  and  objections  were  duly  filed  by  the  relator  to  the  con- 
firmation thereof.  One  was  confirmed  February  25,  1907,  and  the 
other  April  15,  1907,  and  both  were  delivered  to  the  comptroller.  The 
work  under  one  contract  was  nearly  completed  when  the  one  assess- 
ment was  confirmed,  and  the  work  under  the  other  contract  had  been 
nearly  completed  at  the  time  of  the  trial  of  this  case  October,  1907. 
This  proceeding  was  commenced  in  March,  1907.  The  city  issued  its 
bonds  from  time  to  time,  and  sold  them  for  the  purpose  of  defraying 
the  expense  of  the  improvement,  and  the  moneys  realized  were  ex- 
pended in  complying  with  the  contracts  hereinbefore  referred  to. 
There  is  no  statement  in  any  of  the  proceedings  of  the  common  coun- 
cil that  the  assessments  were  levied  or  made  to  defray  any  issue  of 
bonds  pursuant  to  chapter  568,  Laws  1902.  The  court  found  as  a 
fact,  however,  that  the  common  council  in  directing  the  assessors  to 
make  the  assessments,  by  mistake,  directed  them  to  be  made  for  the 
purpose  of  defraying  the  expense  of  the  improvement,  instead  of 
directing  them  to  be  made  for  the  purpose  of  reimbursing  the  general 
fund  for  one-half  of  the  bonds  under  chapter  568,  Laws  1902,  as 
amended  in  1906. 

The  common  council  seems  to  have  followed  the  provisions  of  the 
charter  referred  to  in  detail  in  ordering  the  improvement  to.  be  made 
and  directing  the  assessments  to  defray  the  expenses  thereof;  but 
they  made  the  contracts  for  the  work  before  the  assessments  were  con- 
firmed and  delivered  to  the  treasurer.  If  the  improvement  was  one 
governed  by  section  408  of  the  charter,  then  no  valid  contracts  could 
be  made  before  such  confirmation  and  delivery  to  the  treasurer.  The 
only  question  is  whether  by  reason  of  chapter  568,  Laws  1902,  amend- 
ed in  1906,  section  408  of  the  charter  was  rendered  inapplicable  to  this 
improvement.  This  act  conferred  no  power  upon  the  city  to  make  the 
improvement.  It  had  power  to  do  that  under  the  charter.  This  act 
was  passed  merely  to  enable  the  city  to  issue  bonds  in  a  form,  which 
was  not  permitted  under  the  charter  (sections  105-405).  The  act 
provided  bonds  might  be  issued  to  a  certain  amount,  making  the  prin- 
cipal payable  in  five  annual  installments,  and  the  interest  semiannually, 
and  that  assessments  should  be  made  for  the  one-half  thereof,  payable 
also  in  five  annual  installments.  Though  in  form  the  assessments 
were  to  pay  the  bonds,  the  bonds  were  given  for  the  expense  of  the 
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improvement,  so  that  it  amounted  to  the  same  thing.  The  assessments 
were  really  in  effect  to  defray  the  expense  of  making  the  improvement. 
I  see  no  reason  why  the  making  of*  the  contracts  in  view  of  the  act 
(chapter  658)  of  1902,  amended  in  1906,  might  not  have  been  delayed 
until  the  assessments  were  made  and  filed  with  the  treasurer.  The 
assessments  were  not  to  be  made  annually.  They  were  to  be  single 
ones  for  the  whole  five  years,  but  payable  in  annual  installments  to 
meet  the  bonds  as  they  became  due  in  annual  installments.  When  the 
proposals  came  in,  the  common  council  could  determine  the  amount 
necessary  to  be  raised,  the  same  as  in  any  other  local  improvement, 
and  could  direct  the  assessments  to  be  made  and  wait  until  they  were 
confirmed  and  delivered  to  the  treasurer  before  making  the  contracts. 
It  seems  to  me  the  Legislature  had  in  mind  the  provisions  of  the  char- 
ter in  passing  the  act  (chapter  568,  Laws  1902),  and  its  amendment 
in  1906,  and  were  careful  not  to  interfere  therewith. 

While  the  trial  court  seemed  to  be  of  the  opinion  that  the  act  (chap- 
ter 568,  Laws  1902),  as  amended  in  1906,  repealed  so  far  as  this  im- 
provement was  concerned  the  provisions  of  section  408  of  the  charter, 
counsel  for  the  city  makes  no  such  claim  here,  but  merely  contends 
that  the  act  rendered  the  provisions  of  section  408  of  the  charter  in- 
applicable to  this  improvement.  Well,  this  is  rather  a  distinction  with- 
out a  difference.  My  judgment  is  that  there  is  no  conflict  between  the 
statutes  at  all,  that  both  can  stand,  and  that  the  provision  in  the  char- 
ter postponing  the  making  of  the  contracts  until  the  assessments  had 
been  made  and  delivered  to  the  treasurer  should  have  been  complied 
with,  and,  not  having  been,  the  contracts  were  illegal  and  invalid.  I 
had  supposed  that,  this  conclusion  being  reached,  the  additional  one 
necessarily  followed,  that  the  assessments  were  also  invalid.  I  had 
thought  of  the  assessments  as  made  for  the  purpose  of  paying  for  the 
work  under  the  contract,  but  really  the  assessments  under  the  statute 
were  made  to  defray  the  expense  of  the  improvement,  and  in  this  case 
to  pay  bonds  issued  to  raise  such  money.  There  is  nothing  in  the  stat- 
ute requiring  assessments  to  be  based  upon  contracts  already  made. 
In  fact,  they  could  not  be  so  based  under  the  statute,  because,  as  I 
have  concluded,  contracts  could  not  be  made  until  after  the  assess- 
ments were  confirmed  and  delivered  to  the  treasurer.  The  charter 
(section  408)  makes  no  provision  as  to  the  time  the  assessments  shall 
be  made.  It  merely  prohibits  the  making  of  contracts  before  the  as- 
sessments. These  assessments  appear  to  have  been  made,  confirmed, 
and  delivered  to  the  comptroller  in  time  and  in  all  respects  as  re- 
quired by  the  charter. 

They  were  to  be  held  by  the  comptroller  under  section  93  for  two 
weeks,  and  then  to  be  delivered  to  the  treasurer,  unless  in  the  mean- 
time certiorari  proceedings  or  an  action  to  review  the  assessments 
were  begun,  and  notice  thereof  given  him,  in  which  case  he  was  to 
hold  the  assessments  for  two  additional  weeks,  and  after  such  time 
deliver  them  to  the  treasurer,  unless  they  shall  be  directed  returned 
to  the  common  council  or  proceedings  to  collect  or  enforce  the  same 
should  be  stayed  by  the  court.  These  assessments  were,  so  far  as  the 
record  shows,  not  delivered  to  the  treasurer  until  the  commencement 
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and  trial  of  this  proceeding.  The  whole  proceedings  with  reference 
to  the  assessments  appear  to  have  been  taken  according-  to  the  charter, 
and  I  see  no  reason  why  they  were  not  legal  and  valid  except  under 
the  first  ^ound  of  objection  made  thereto.  The  fact  that  the  common 
council  violated  the  statute  by  making  illegal  contracts  could  not  aflFect 
the  validity  of  the  assessments  under  the  statute.  Some  remedy  might 
be  found  to  prevent  the  moneys  raised  by  the  assessment  from  being 
improperly  used  to  pay  the  contractors  for  work  under  illegal  con- 
tracts, but  that  would  not  involve  the  invalidating  of  the  assessments. 
See  Bork  v.  City  of  Buffalo,  50  Hun,  601,  2  N.  Y.  Supp.  559,  where 
this  rule  seems  to  have  been  applied  at  the  General  Term.  The  case 
was  reversed  upon  another  ground  by  the  Court  of  Appeals  in  127 
N.  Y.  64,  27  N.  E.  355,  but  the  court  seems  not  to  have  passed  upon 
this  question. 

We  are  not  prepared  to  hold,  as  claimed  by  the  city,  that,  upon  the 
assessments  being  made,  confirmed,  and  delivered  to  the  treasurer, 
the  contracts  theretofore  made  would  become  valid  and  subsisting  con- 
tracts, though  invalid  and  illegal  before  that  time.  It  is,  of  course, 
a  peculiar  condition  of  things,  the  contracts  having  been  made,  the 
bonds  issued  and  sold,  and  the  money  paid  on  the  contracts,  which  are 
invalid,  ^and  yet  the  assessment  held  valid,  but  I  think  it  must  be  so 
held.  I  am  not  willing  to  agree  that  the  provisions  of  section  408 
were  properly  disregarded  in  making  these  contracts. 

Third.  I  assume  the  relief  granted,  based  upon  the  two  findings 
above  referred  to,  was  correct.  The  judgment  directs  the  assessments 
to  be  returned  to  the  common  council  with  instructions  to  annul  the 
same,  and  then  adjudges  that  the  assessment  be  vacated,  and  a  new 
assessment  made,  subdivision  5  of  section  101  of  the  charter  provides 
for  canceling  an  assessment  for  illegality,  and  for  correcting  it  for  cer- 
tain defects  or  irregularities.  These  provisions  were  the  subject  of 
discussion  in  People  ex  rel.  v.  City  of  Buffalo,  147  N.  Y.  675-682,  42 
N.  E.  344,  and  it  was  then  concluded  that  for  such  an  error  as  the 
one  here  involved  the  court  might  annul  the  whole  assessment  or  send 
it  back  for  a  new  assessment  of  the  relator's  land.  Apparendy  the 
relief  here  granted  was  based  upon  that  case. 

I  do  not  agree,  however,  to  the  principle  of  law  embodied  in  the 
judgment,  that  the  contract  might  properly  and  legally  be  made  before  • 
the  assessments  were  made,  confirmed,  and  delivered  to  the  treasurer. 

SPRING,  KRUSE,  and  ROBSON,  JJ.,  vote  for  affirmance  of  the 
entire  judgment  on  memorandum  by  KRUSE,  J.  McLENNAN,  P. 
J.,  dissents. 

KRUSE,  J.  (concurring  specially).  I  agree  in  affirming  that  part 
of  the  judgment  which  establishes  the  jurisdiction  of  the  assessors  to 
make  the  assessment,  and  directs  a  reassessment  upon  the  principles 
laid  down  in  the  judgment. 

Furthermore,  I  am  of  the  opinion  that  the  remaining  part  of  the 
judgment  appealed  from,  which  declares  the  contracts  to  be  valid, 
should  also  be  affirmed.    I  think  the  provisions  of  section  408  of  the 
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city  charter,  which  provides  that  the  city  shall  not  enter  into  a  con- 
tract for  an  improvement  for  a  price  exceeding  $500  until  the  assess- 
ment therefor  has  been  confirmed  and  delivered  to  the  treasurer,  does 
not  apply  to  these  contracts,  for  the  reason  that  provision  is  made  by 
the  statute  relating  to  the  improvement  for  raising  the  money  by  is- 
suing bonds,  and  not  directly  by  taxes.  The  mere  fact  that  provision 
is  made  for  ultimately  raising  the  amount  by  tax,  and  reimbursing 
the  general  fund  of  the  city  to  the  extent  of  one-half  of  the  amount 
of  the  bonds  by  assessing  the  same  upon  the  property  benefited,  does 
not,  as  it  seems  to  me,  bring  the  contracts  for  doing  this  work  within 
the  provision  forbidding  the  making  of  a  contract  until  the  assessment 
has  been  confirmed.  The  proceeds  of  the  bonds,  and  not  the  taxes  to 
pay  the  same,  constitutes  the  primary  fund  out  of  which  the  work 
of  making  the  improvement  is  to  be  paid.  I  think  it  was  not  contem- 
plated that  a  tax  levy  should  precede  the  making  of  every  contract  in 
making  the  improvement. 


(129  App.  Dlv.  85a) 

VROOM  ▼.  NEW  YORK  CENT.  &  H.  R.   R.  00. 

(Supreme  Oourt,  Appellate  Division,  Fourth  Department.    January  e,  1909.) 

1.  Master  and  Sebvant  (§  265*)— Existence  of  Relation—Railroad  EmplotA 

TsAVBLiNO  on  Pass— PRESi^pnoNs. 

Where  a  railroad  brakeman  on  a  construction  train  is  employed  at 
some  distance  from  his  home,  and  is  given  a  pass  to  use  in  going  'home 
on  Saturdays  and  returning  to  his  work  on  Sundays,  it  will  be  presumed 
that  the 'pass  was  limited  to  use  by* him  in  going  home  and  back  to  work, 
and  that  it  was  a  part  of  the  contract  of  employment,  and  that  he  used 
It  as  an  employ^ 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  2G5.*] 

2.  Master  and  Servant  (§  180*) — ^Fellow  Servants— Constitutionalitt  ov 

Law. 

Laws  1906,  p.  1682,  c  657,  providing  that  persons  engaged  in  the  serv- 
ice of  a  railroad  company  with  authority  to  direct  or  control  other  em- 
ployes, or  who  have  as  a  part  of  their  duty  physical  control  or  direction 
of  the  employment  of  a  signal,  train,  or  telegraph  office,  are  vice  princi- 
pals, and  not  fellow  servants  of  an  injured  employ^,  and  that  no  contract, 
receipt,  rule,  or  regulation  between  the  employ^  and  the  railroad  corpora- 
tion shall  exempt  or  limit  the  liability  of  the  corporation!  from  the  pro- 
visions of  the  section,  is  constitutional. 

[Ed.  Note. — ^Ij^or  other  cases,  see  Master  and  Servant,  Dea  Dig.  i  180.*] 

McLennan,  P.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Cora  C.  Vroom,  as  administratrix  of  the  estate  of  Ben- 
jamin H.  Vroom,  deceased,  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  for  plaintiff,  dnd  defendant  ap- 
peals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Maurice  C.  Spratt,  Aldred  L.  Becker,  and  Hoyt,  Spratt  &  Becker, 
for  appellant. 

Charles  L.  Feldman,  for  respondent. 

•For  othsr  oauM  ■•#  Mine  topic  4k  f  mttmbss  In  Dec.  4k  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexee 
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KRUSE,  J.  The  plaintiff's  intestate,  Benjamin  H.  Vroom,  whose 
death,  it  is  contended  on  her  part,  was  caused  through  the  negligence 
of  the  defendant,  was  a  workman  employed  by  the  defendant  as  a 
brakeman  on  a  construction  train.  He  lived  in  the  city  of  Buffalo. 
The  construction  train  worked  on  the  West  Shore  Branch  near  Des- 
patch, just  east  of  Rochester.  He  had  been  at  work  there  on  this  train 
for  some  months.  It  was  customary  for  him  to  go  home  Saturdays 
and  return  Sundays.  He  had  gone  home  on  the  Saturday  before  the 
accident,  and  was  on  his  way  back  Sunday  evening,  when  a  collision 
occurred  between  two  trains  on  the  defendant's  railroad  east  of  Roch- 
ester and  just  before  reaching  the  place  where  he  usually  got  off  the 
train,  resulting  in  his  death.  The  defendant  had  furnished  the  de- 
ceased a  free  pass,  which  he  used  in  going  back  and  forth  from  his 
work  to  his  home.  He  was  riding  on  the  pass  at  the  time  he  met  his 
death.  The  pass  contained  the  usual  condition  exempting  the  defend- 
ant from  liability  for  negligence.  While  the  pass  upon  its  face  did  not 
limit  its  use  by  the  deceased  in  going  back  and  forth  to  and  from  his 
work,  we  think  the  inference  is  permissible  that  such  was  the  primary 
purpose  for  which  it  was  issued  by  the  defendant,  and  that  it  was  a 
part  of  the  contract  of  employment  made  between  the  defendant  and 
the  deceased,  and  that  the  further  conclusion  is  warranted  from  the 
evidence  that  at  the  time  of  the  accident  he  was  an  employe  of  the 
defendant,  having  the  right  to  ride  free  as  a  part  of  the  contract 
between  himself  and  the  defendant.  It  may  well  be  that  no  question 
of  fact  was  involved  under  the  evidence,  but,  if  there  was,  it  must  be 
regarded  as  resolved  in  favor  of  the  plaintiff,  since  the  only  question 
of  fact  submitted  to  the  jury  was  that  of  damages,  and  none  other 
was  requested  to  be  submitted;  it  being  contended  on  behalf  of  the 
defendant  that  no  legal  liability  had  been  established  against  it  as  a 
matter  of  law. 

Chapter  657,  p.  1682,  Laws  1906,  known  as  the  "Barnes  Act,"  pro- 
vides that  it  shall  be  held  that  persons  engaged  in  certain  kinds  of 
service  for  a  railroad  company,  with  certain  specific  authority  named 
in  the  act,  among  other  things  that  of  authority  to  direct  or  control 
other  employds,  pr  who  have  as  a  part  of  their  duty  for  the  time  be- 
ing physical  control  or  direction  of  the  movement  of  a  signal,  train, 
or  telegraph  office,  are  vice  principals  of  the. corporation,  and  not  fel- 
low servants  of  the  injured  or  deceased  employe.  The  act  further 
provides  that  no  contract,  receipt,  rule,  or  regulation  between  the 
employe  and  the  railroad  corporation  shall  exempt  or  limit  the  liability 
of  the  corporation  from  the  provisions  of  the  section.  The  appellant 
contends  that  the  act  is  unconstitutional,  but  we  have  repeatedly  ap- 
plied the  act,  and  held  it  to  be  constitutional.  Schradin  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  (Sup.)  103  N.  Y.  Supp.  73,  and  s.  c,  124  App. 
Div.  705, 109  N.  Y.  Supp.  428 ;  Brown  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
126  App.  Div.  240,  110  N.  Y.  Supp.  514;  La  Placa  v.  L.  S.  &  M. 
S.  R.  R.  Co.,  127  App.  Div.  843,  111  N.  Y.  Supp.  797.  If,  there- 
fore, the  deceased  was  an  employe  at  the  time  he  met  his  death,  then 
under  the  facts  of  this  case  the  defendant's  employes,  through  whose 
lack  of  care  and  attention  the  collision  occurred,  were  vice  principals. 
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As  has  been  stated,  we  think  the  evidence  warrants  the  conclusion 
that  at  the  time  the  deceased  was  injured  and  met  his  death  he  was 
not  a  passenger  being  transported  free,  but  that  the  relation  of  mas- 
ter and  servant  existed  between  the  defendant  and  him,  and,  if  we 
are  right  in  that  conclusion,  it  follows  that  the  defendant  is  liable. 
Vide  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36. 
But,  even  if  that  relation  did  not  exist  at  the  time  of  the  accident, 
we  think  under  the  circumstances  of  this  case  it  could  well  be  found 
that  the  pass  was  n6t  a  mere  gratuity,  but  a  part  of  the  contract  of 
employment,  entitling  the  deceased  to  transportation  to  and  from  his 
work. 

We  therefore  conclude  that  the  judgment  and  order  should  be  af- 
firmed, with  costs.  All  concur,  except  McLENNAN,  P.  J.,  and  WIL- 
LIAMS, J.,  who  dissent. 

WILLIAMS,  J.  (dissenting).  The  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event.  The  action  was  brought  to  recover  damages  for  the  death  of 
Benjamin  H.  Vroom,  alleged  to  have  resulted  from  the  negligence 
of  the  defendant. 

The  only  question  involved  in  this  appeal  is  whether  the  exemption 
from  liability  in  the  pass  on  which  the  deceased  was  riding  at  the 
time  he  met  his  death  bars  this  right  of  action;  and  this  question  is 
dependent  upon  the  further  question  whether  he  was  riding  on  the  de- 
fendant's car  at  the  time  as  its  employe  or  as  a  passenger  merely.  It 
is  the  settled  law  of  this  state  that  a  passenger  may,  in  consideration 
of  free  transportation,  stipulate  that  a  railroad  company  shall  not  be 
liable  for  personal  injuries  to  such  passenger  by  reason  of  its  negli- 
gence or  that  of  its  servants,  and  such  stipulation  will  bar  any  action 
for  damages  for  such  injuries  while  making  use  of  such  free  trans- 
portation. Johnston  v.  Fargo,  184  N.  Y.  379,  77  N.  E.  388,  7  L.  R. 
A.  (N.  S.)  537,  and  the  cases  therein  referred  to.  It  is  provided, 
however,  by  the  Barnes  act,  so  called  (Laws  1906,  p.  1682,  c.  657,  § 
42a),  among  other  things,  in  effect,  that  it  shall  be  held  in  actions  by 
employes  against  railroad  companies  for  personal  injuries  by  reason 
of  negligence,  that  persons  who  have  as  a  part  of  their  duty  for 
the  time  being  physical  control  of  the  movements  of  the  trains  are 
vice  principals  of  the  railroad  company,  and  not  fellow  servants  of 
such  employes,  and  that  no  contract  between  the  railroad  and  their 
employes  shall  exempt  or  limit  the  liability  of  the  railroads  from  the 
provisions  of  this  section.  So  that,  if  the  deceased  was  at  the  time 
of  his  death  riding  on  the  defendant's  train  as  its  employe,  he  was 
protected  by  this  statute,  and  the  railroad  company  could  not  inter- 
pose any  defense  based  upon  the  negligence  of  co-employes,  or  the 
stipulation  for  nonliability  contained  in  the  pass  upon  which  deceased 
was  riding.  Moreover,  such  a  stipulation  in  a  contract  between  an 
express  company  and  its  employe  was  held  invalid  as  against  public 
policy  generally  in  Johnston  v.  Fargo  (above),  without  reference  to 
the  Barnes  act  which  related  to  railroad  companies  alone,  and  had 
not  then  been  enacted.    That  action  arose  in  1902.    We  should  not 
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hold  the  Barnes  act  in  the  provision  referred  to  unconstitutional.  See, 
Schradin  v.  N.  Y.  C.  Railroad  (Sup.)  103  N.  Y.  Supp.  73,  and  s.  c, 
124  App.  Div.  705, 109  N.  Y.  Supp.  428;  Brown  v.  N.  Y.  C,  126  App. 
Div.  240,  110  N.  Y.  Supp.  514. 

The  simple  question,  therefore,  for  our  determination,  is  whether  de- 
ceased when  he  met  his  death  was  an  employe  of  the  defendant  within 
the  provisions  of  the  statute  in  question.  The  facts  relating  to  this 
subject  are  not  in  dispute.  Deceased  was  working  on  defendant's 
railroad  at  the  time  of  his  death,  and  had  been  for  four  or  five  years. 
Just  prior  to  his  death,  he  was  a  brakeman  on  a  work  construction 
train,  and  had  been  for  some  months.  The  train  was  working  during 
that  time  on  the  West  Shore  Branch,  near  Despatch.  His  home  was  in 
Buffalo,  where  his  wife  and  family  lived,  and  he  would  be  away  from 
home  at  his  work  during  the  week,  and  go  home  Saturdays  and  back 
Sundays.  On  the  occasion  when  he  met  his  death,  he  had  been  home, 
and  on  Sunday  night  was  returning  to  his  train,  and  while  riding  on 
the  Auburn  Branch,  near  his  destination,  he  was  killed  in  a  collision 
between  two  trains.  He  was  riding  on  a  pass.  It  does  not  appear 
how  long  he  had  had  the  pass,  or  whether  it  constituted  any  part  of  his 
contract  of  service,  or  had  anything  to  do  with  his  original  employ- 
ment. He  was  described  in  it  as  a  freight  brakeman,  and  it  was  over 
the  Western  division.  Upon  these  facts  we  think  it  must  be  said 
that  the  deceased  was  not  an  employe,  but  merely  a  passenger  when 
he  met  his  death.  The  pass  entitled  him  to  ride  free  over  the  division 
referred  to  therein,  not  only  for  the  purpose  of  his  employment,  not 
only  while  engaged  in  performing  his  duties  as  an  employe,  but  for 
any  and  all  purposes  of  his  own,  for  his  own  pleasure  or  his  own 
profit.  Indeed,  he  would  be  likely  more  often  to  use  it  when  off  duty 
as  employe  than  when  engaged  in  his  work.  On  the  occasion  in  ques- 
tion he  was  riding  for  his  own  pleasure,  had  been  visiting  his  family 
and  home,  and  was  on  his  way  back  to  the  place  where  he  was  em- 
ployed.   He  was  not  then  riding  as  an  employe  at  all. 

The  rule  is  very  clearly  stated  by  Judge  Miller  in  his  opinion  in 
Vick  V.  N.  Y.  C.  Railroad  Company,  95  N.  Y.  267,  47  Am.  Rep.  36, 
as  follows: 

''If  an  injury  be  received  at  a  time  when  the  servant  is  not  engaged  in 
his  duties,  then  he  occupies  the  position  or  status  of  a  stranger.  But  this 
rule  has  no  application  when  by  the  terms  of  the  contract,  expressed  or  im- 
plied, it  appears  that  traveling  on  the  cars  constitutes  a  part  of  the  con- 
tract of  service.  In  such  a  case  we  think  the  person  injured  must  be  re- 
garded as  a  servant  or  employ^." 

That  action  was  brought  to  recover  for  the  death  of  an  employe 
resulting  from  the  negligence  of  other  employes.  The  death  occurred 
in  1878,  long  before  the  Barnes  act  was  enacted,  and  the  right  to  re- 
cover there  rested  upon  the  question  whether  the  deceased  was  riding 
upon  defendant's  train  when  he  met  his  death  as  an  employe  or  a 
passenger  or  stranger  as  it  was  then  expressed.  The  court  held  he 
was  an  employe,  and  could  not  therefore  recover.  "The  essence  of 
the  contract  was,"  as  stated  by  the  court,  "that  the  deceased  should 
work  for  the  defendant  as  foreman  of  the  tinshop,  and  in  considera- 
tion thereof  it  should  pay  him  a  fixed  price  per  hour,  and  should  trans- 
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port  him  weekly  from  his  residence  to  the  place  where  the  work  was 
to  be  done  and  back  again  upon  its  road  without  charge";  and  the 
court  further  said  : 

"At  the  time  of  tlie  accident  the  deceased  was  In  the  shop  car  of  the  de- 
fendant on  his  way  to  the  place  where  he  was  to  perform  services.  As  his 
transportation  was  a  part  of  the  contract,  he  was  there  by  virtue  thereof 
as  an  employ^.  ♦  ♦  ♦  He  was  in  the  car  under  the  terms  of  the  contract 
made  for  the  rendition  of  services,  and  not  as  a  passenger.  *  *  *  It  was 
a  part  of  this  contract  of  service  that  he  was  to  be  carried  to  and  from  the 
place  of  his  work  every  week  on  the  defendant's  railroad,  and  on  a  train 
which  was  usually  provided  for  that  purpose.  •  ♦  •  His  conveyance  to 
and  from  his  work  was  incident  to  his  employment,  and  was  a  part  of  the 
contract  of  service  under  which  he  was  engaged." 

It  will  be  seen  from  these  extracts  and  from  the  reading  of  the 
whole  opinion  that  that  decision  was  based  upon  the  proposition  that 
the  free  transportation  was  a  part  of  the  contract  of  service.  It  was 
a  part  of  the  consideration  for  the  contract  of  service.  Several  cases 
were  referred  to  in  that  opinion  holding  substantially  the  same  doc- 
trine. The  Vick  Case  is  much  relied  on  here,  and  this  judgment 
must  be  upheld  if  at  all  under  the  doctrine  there  laid  down.  But  the 
trouble  with  the  case  we  are  here  considering  is  that  the  free  trans- 
portation here  was  not  shown  to  be  a  part  of  the  contract  for  service 
— a  part  of  the  consideration  for  such  service.  The  pass  was  unlim- 
ited except  as  to  the  Western  division  and  to  the  exclusion  of  certain 
trains.  The  deceased  might  ride  on  it  at  all  times  and  under  all  cir- 
cumstances when  he  chose  to  do  so,  not  only  while  going  home  or  re- 
turning to  the  place  wher?  he  worked,  but  for  any  other  purpose  of 
pleasure  or  profit.  He  might  go  out  for  a  pleasure  trip  or  to  transact 
business  he  was  engaged  in  entirely  separate  and  apart  from  the  serv- 
ice he  was  to  render  defendant.  In  the  Vick  Case  there  was  no  such 
general  pass  or  unlimited  free  transportation.  It  was  there  agreed 
merely  that  the  railroad  company  would  once  each  week  transport 
deceased  free  of  charge  directly  to  and  from  his  work  to  be  performed 
for  the  railroad  company.  The  facts  of  that  case  and  this  are  entirely 
different  so  far  as  they  bear  upon  this  question  of  the  deceased  being 
an  employe  or  a  passenger  or  stranger  when  he  met  his  death.  The 
trial  court  very  properly  held  in  this  case  that  there  was  no  question 
of  fact  for  the  jury,  and  that  only  a  question  of  law  was  involved,  but 
we  think  that  question  of  law  was  settled  improperly  in  favor  of  the 
plaintiff.    There  should  have  been  a  nonsuit  directed. 

McLENNAN,  P.  J.,  concurs. 
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BEED  ▼.  LANDAU  et  aL 
(Supreme  Court,  Appellate  Term.    April  8,  1009.) 

1.  CouBTs  (I  189*) — New  Tobk  Municipal  Coubt— Comflaikt— Sufwcieiiot. 

Under  Municipal  Ck)urt  Act  (Laws  1902,  p.  1535,  c  580)  I  145^  aabd.  1,. 
requiring  the  substance  of  an  oral  complaint  to  be  indorsed  on  the  sum- 
mons, an  indorsement,  "Action  for  breach  of  contract,*'  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  400;  Dec.  Dig. 
I  189.*] 

2.  Courts  (|  189*) — New   Yobk  Municipal  Coubt— Framing  Complaint— 

Rights  of  Plaintitf. 

A  plaintiff  in  the  New  Yoric  Municipal  Court,  without  an  attorney.  Is 
entitled  to  the  aid  of  the  court  iu  so  framing  his  complaint  that  defendant 
may  know  what  to  meet 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  409;  Dec.  Dig. 
I  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Frederick  A.  Reed  against  David  Landau  and  another. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.  Reversed,  and  leave  to  amend  granted  on 
terms. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Isaac  Levison,  for  appellants.' 
William  J.  Moran,  for  respondent. 

GILDERSLEEVE,  P.  J.  Upon  the  return  day  of  the  summons 
herein  the  plaintiff  declared  orally  as  follows:  "Action  for  breach 
of  contract."  This  statement  was  indorsed  upon  the  summons,  and 
the  defendant  then  filed  a  written  demurrer,  upon  the  ground  that 
the  complaint  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and  from  an  interlocutory  judg- 
ment entered  thereon  the  defendant  appeals. 

This  court  has  already  decided  the  question  arising  in  this  case  in 
the  case  of  State  Board  of  Pharmacy  v.  Davey,  56  Misc.  Rep.  568, 
107  N.  Y.  Supp.  46,  and  in  Spitz  v.  N.  Y.  Taxicab  Co.  (February  App. 
Term,  not  yet  officially  reported)  115  N.  Y.  Supp.  247;  and  under 
those  decisions  this  judgment  must  be  reversed.  The  lear*ned  trial 
justice  has  written  an  opinion  in  which  he  urges  that  written  demur- 
rers are  frequently  interposed  for  the  purposes  of  delay,  and  says  that 
"if  the  court  were  required  to  indorse  upon  the  summons  all  the 
facts  necessary  to  sustain  a  complaint,"  where  the  cases  are  so  numer- 
ous as  they  usually  are  in  the  Municipal  Court,  "it  would  involve  a 
hopeless  delay."  There  is  no  section  of  the  Municipal  Court  act  which 
requires  either  the  justice  or  the  clerk  to  indorse  upon  the  summons 
"all  the  facts  necessary  to  sustain  a  complaint."  The  indorsement 
upon  the  summons  need  be  only  the  "substance  thereof."  Section  145, 
subd.  1,  Municipal  Court  Act  (Laws  1902,  p.  1535,  c.  580).    But,  even 
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where  the  pleadings  are  oral,  there  must  be  a  complaint;  otherwise, 
the  provisions  for  a  demurrer  thereto  would  have  been  omitted  from 
the  act,  and  nothing  would  have  been  said  therein  about  indorsing  the 
summons  with  "the  substance  thereof,"  and  such  complaint  must  state 
in  a  plain  and  direct  manner  the  facts  constituting  a  cause  of  ac- 
tion. Section  149,  Municipal  Court  Act.  This  is  not  done  by  simply 
using  the  words  "Action  for  breach  of  contract,"  as  was  the  case 
herein. 

The  defendant  has  a  right  to  know  in  a  definite  and  certain  manner 
just  what  claim  of  the  plaintiff  he  is  required  to  meet,  and  when  a 
<:omplaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  plaintiff's  attention  is  called  thereto  by  a  demurrer,  the  court 
must  permit  an  amendment  (section  145,  subd.  4,  Municipal  Court 
Act) ;  and  it  is  a  very  easy  matter  in  such  a  case  for  the  plaintiff  to 
orally  state  his  complaint,  which  may  be  taken  down  by  the  stenograph- 
■er,  thus  avoiding  the  necessity  of  an  appeal  from  a  judgment  over- 
ruling a  demurrer.  If  the  plaintiff  has  no  attorney,  he  is  entitled  to 
the  aid  of  the  court  in  so  framing  his  complaint  that  his  adversary 
may  know  just  what  he  is  required  to  meet.  The  time  of  the  court 
will  thus  be  well  spent,  and  the  trial  of  any  case  will  certainly  be  les- 
sened, when  the  court  is  definitely  apprised  by  the  pleadings  of  the 
issues  to  be  settled,  and  thus  better  able  to  determine  what  is  proper 
and  competent  testimony  upon  such  issues,  rather  than  to  permit 
parties,  when  objection  is  made,  to  go  to  trial  upon  a  mere  assertion 
of  a  claim,  without  either  time,  place,  consideration,  or  agreement  be-, 
ing  stated,  and  the  record  filled  with  testimony  foreign  to  the  issue, 
and  which  must  be  disregarded  by  the  trial  court,  and  possibly  sifted 
l>y  an  appellate  court,  before  the  material  facts  can  be  ascertained. 

Judgment  reversed,  and  the  plaintiff  permitted  to  amend  his  com- 
plaint, upon  payment  of  costs  in  this  court  and  in  the  court  below  with- 
in five  days.    All  concur. 


MORGAN  ▼.  ONWARD  CONST.  CO. 
(Sapreme  Coart,  Appellate  Term.    April  8,  1909.) 

TBIAL  (i  419*) — RXFUBAL  TO  DISMISS— WaIVEB. 

A  defendant  waives  exertions  to  a  refusal  to  dismiss  by  introdncing 
evldenee. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  I  982;    Dec.  Dig. 
I  419.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  RoUin  L.  Morgan,  receiver  of  the  Diamond  Soda  Water 
Manufacturing  Company,  against  the  Onward  Construction  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Modified  and 
affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN^  

-•For  otb«r  ca4M8  Mt  lame  topio  A I  vumbbb  la  Dm.  ft  Am.  Digi.  1M7  to  dato,  A  lUp'r  IndaxM 
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Hastings  &  Gleason,  for  appellant. 
Arthur  L.  Marvin,  for  respondenL 

PER  CURIAM.  The  plaintiff  in  this  action  entered  into  a  written 
agreement  for  the  delivery  of  a  carbonating  machine  to  the  Ansonia 
Hotel.  The  contract  was  signed  in  the  individual  name  of  Louis  A. 
Hostetter,  who  was  the  managing  Stewart  at  the  Ansonia.  After  the 
execution  of  the  contract  the  carbonating  machine  was  delivered.  It 
stayed  there  six  months  or  more.  Payment  for  the  use  of  the  machine 
was  to  be  monthly,  and  all  the  monthly  payments  were  made  for  the 
rental  of  the  machine.  One  of  the  conditions  of  the  contract  was 
that  syphons  were  to  be  delivered  free,  so  that  the  water  carbonated  by 
the  machine  could  be  bottled  on  the  premises,  and  used  in  the  Ansonia 
Hotel.  At  the  time  the  machine  was  delivered  a  number  of  s)rphons 
were  delivered  with  it,  and  afterwards,  from  time  to  time,  new  syphons 
were  left  and  the  old  ones  returned.  Some  of  these  S3rphons  were 
broken.  The  defendant  claims  that  they  were  broken  because  of  too 
much  gas,  while  the  plaintiff  claims  that  they  had  been  broken  on  pur- 
pose by  some  one  wishing  to  steal  the  tops,  or  had  been  lost  in  the 
hotel.  The  plaintiff  did  not  receive  back  sdl  the  syphons  which  he 
had  delivered.  The  plaintiff  claims  that  the  syphons  were  worth  50 
cents  apiece,  and  he  sued  for  the  value  of  138  syphons,  which  he  claims 
had  not  been  returned,  and  the  jury  gave  him  a  verdict  for  $69.  De- 
fendant appeals. 

At  the  end  of  plaintiff's  case  he  had  proved  a  prima  facie  cause 
of  action  for  64  syphons  not  returned,  but  had  failed  to  sufficiently 
connect  defendant  with  the  transaction.  The  latter's  counsel  moved 
to  dismiss,  which  motion  was  denied,  and  the  defendant  excepted.  The 
defendant  then  proceeded  to  offer  the  testimony  of  its  own  witnesses, 
whose  admissions  fairly  warranted  the  jury  in  finding  for  plaintiff 
against  defendant  in  the  sum  of  $32,  but  no  competent  evidence  sup- 
ports the  judgment  for  $69.  The  refusal  of  the  court  to  dismiss  at 
the  end  of  plaintiff's  case  is  not  fatal  to  the  judgment,  for  it  was 
held  in  Cefola  v.  Siegel-Cooper  Co.,  127  App.  Div.  903,  111  N.  Y. 
Supp.  1112,  that: 

*'It  is  a  vain  thing  for  counsel  for  defendant  to  take  an  exception  to  tbe 
denial  of  a  motion  to  dismiss  at  the  close  of  the  plaintiff's  case,  unless  It  Is 
his  intention  not  to  put  in  any  evidence.  Indeed,  the  taking  of  such  an  ex- 
ception should  mean  to  the  trial  Judge  that  the  defendant  rests  upon  ^  the 
evidence  for  the  plain  tiff.  To  take  it,  and  then  proceed  to  put  in  evidence  for 
the  defendant,  are  inconsistent  things,  as  the  putting  in  of  such  evidence  is 
a  waiver  of  the  exception." 

There  were  errors  committed  on  the  trial,  but  they  seem  hardly  so 
prejudicial  as  to  call  for  a  reversal. 

Judgment  modified,  by  reducing  same  to  the  sum  of  $32  and  appro- 
priate costs  in  the  court  below,  and,  as  modified^  affirmed,  without  costs 
of  this  appeal  to  either  party. 
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(62  Misc.  Rep.  5&) 

ELMORB  &  HAMILTON  CONTRACTING  00.  v.  STATE. 

(Court  of  Claims  of  New  York.    January,  1909.) 

1.  States  (|  184^)— Claims  Aoainst  State— Bbinoino  in  Other  Pabtdbb. 

The  Jurisdiction  of  the  Court  of  Claims  to  order  the  bringing  in  of  oth- 
er parties,  under  Code  Civ.  Proc.  §§  264,  281,  on  presentation  of  claims 
against  the  state,  is  limited  to  proceedings  in  which  the  state  has  consent- 
ed to  be  sued. 

[Ed.  Note. — For  other  cases,  see  States,  Cent.  Dig.  |  172;  Dec.  Dig.  I 
184.*] 

2.  States  (|  184^)— Claims  Aoainst  State— Jubib diction. 

Where  a  claim  is  presented  against  the  state  for  damages  in  the  con- 
struction of  a  road  in  the  county  of  Orange,  a  motion  to  bring  in  the  coun- 
ty as  a  party  defendant  will  be  denied,  under  Code  Oiv.  Proc.  S  281. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  S  172;  Dec.  Dig.  S 
184.«] 

Claim  by  the  Elmore  &  Hamilton  Contracting  Company  against  the 
State  of  New  York.  Motion  to  bring  in  County  of  Orange  as  party 
defendant  denied. 

Edgar  T.  Brackett,  for  the  motion. 

Joseph  W.  Gott,  for  Orange  County. 

George  P.  Decker,  Deputy  Atty.  Gen.,  for  the  State. 

MURRAY,  J.  This  claim  is  presented  to  the  court  to  recover  from 
the  state  of  New  York  the  sum  of  more  than  $65,000  as  damages  for 
the  alleged  breach  of  a  contract  made  between  the  state  of  New  York 
and  the  claimant  in  1907  for  the  building  and  construction  of  a  so- 
called  good  road  in  the  county  of  Orange.  The  county  of  Orange  is 
not  one  of  the  litigants  before  this  court;  but  the  claimant  asks  by 
motion  that  an  order  be  made  bringing  in  the  said  county  before  this 
court  as  one  of  the  parties  defendant.  The  motion  is  made  under 
section  281  of  the  Code  of  Civil  Procedure.    This  section  provides : 

"Jurisdiction  and  powers  are  also  conferred  upon  the  court  of  claims  in  its 
discretion,  to  order  other  parties  *  *  *  to  be  brought  in  and  made  parties 
to  any  action  or  proceeding  pending  in  said  court  *  *  *  in  matters  over 
which  said  Court  of  Claims  have  or  shall  have  Jurisdiction." 

The  jurisdiction  of  this  court  to  order  the  bringing  in  of  other  par- 
ties is  plainly  limited  by  the  provisions  of  this  section  in  such  "matters 
over  which  said  Court  of  Claims  have  or  shall  have  jurisdiction." 
Section  264,  as  amended  in  1908,  defines  the  jurisdiction  of  this  court 
and  may  be  summarized:  That  the  Court  of  Claims  has  jurisdiction 
in  all  cases  against  the  state  wherein  the  sovereign  power  has  consent- 
ed to  be  sued.  In  this  action  the  county  of  Orange  does  not  sue  the 
state.  It  makes  no  claim  or  demand  against  the  state.  It  does  not 
seek  to  enforce  any  liability  against  the  state.  But,  on  the  contrary, 
the  state  may  in  the  future  attempt  to  enforce  an  alleged  liability 
against  Orange  county.  The  counsel  for  the  county  of  Orange  asserts 
that  the  county  will  dispute  any  liability  on  its  part  to  the  state,  and 

*For  other  cases  see  same  topic  ft  i  ntjubbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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also  denies  the  county  is  responsible  to  the  claimants  for  any  part  of 
the  loss  which  they  allege  they  have  sustained. 

The  jurisdiction  of  this  court,  being  limited  to  trials  of  actions  and 
proceedings  against  the  state,  the  "other  parties"  mentioned  in  section 
281  of  the  Code,  whom  the  court  is  empowered  to  bring  in,  must  mean 
those  parties  who  have  an  interest  in  a  claim  against  the  state,  who 
are  needful  for  the  court  to  determine  to  whom  the  state  is  liable,  or 
whose  presence  is  necessary  to  adjust  any  award  which  the  court  may 
make  against  the  sovereign  power.  The  Court  of  Claims  would  have 
no  jurisdiction  over  an  action  commenced  by  the  claimant  directly 
against  the  county  of  Orange,  nor  in  an  initiative  action  brought  by 
the  state  against  Orange  county.  Other  forums  are  provided  by  the 
•Constitution  for  hearing  such  actions.  The  claimant  cannot  accomplish 
by  indirect  methods  what  the  law  does  not  sanction  by  direct  procedure. 

The  Court  of  Claims  has  no  jurisdiction  over  the  county  of  Orange, 
nor  authority  to  adjudicate  upon  diflferences  between  the  claimant  and 
the  county,  nor  in  controversies  between  the  state  as  complainant  and 
the  county,  nor  to  determine  the  conflicting  liabilities  of  several  ad- 
verse litigants.  But,  assuming  that  this  court  should  direct  the  county 
of  Orange  be  made  a  party  defendant,  it  would  be  without  power  to 
apportion  the  alleged  liability  between  the  state  and  the  county  for  the 
claimed  breach  of  the  contract,  or  to  hold  the  county  responsible  for 
any  alleged  act  of  it  which  caused  damage  to  the  claimant  It  would 
have  no  power  to  enforce  against  the  county  of  Orange  any  judgment 
it  might  render.  The  bringing  in,  therefore,  of  the  county  of  Orange, 
would  be  without  beneficial  result,  and  an  act  of  supererogation.  The 
<:ounty  of  Orange  would  still  be  entitled  to  its  day  in  court,  before 
a  constitutional  tribunal,  with  jurisdiction  over  all  litigants,  competent 
to  render  its  judgment  and  to  enforce  its  mandate. 

The  motion  should  be  denied. 

Motion  denied. 
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ROSENTHAL  r*  RAPAPORT. 

(Supreme  Court,  Appellate  Term.    April  S,  1900). 

BKPLEVIir  (§  72*)— SUPFTCIEWCY  OF  EVIDENCE. 

In  replevin  to  recover  possession  of  certain  chattels,  alleged  to  have 
been  wrongfully  taken  and  withheld,  evidence  held  to  establish  a  prima 
facie  case  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  I  292;  Dec.  Dig. 
I  72.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  James  M.  Rosenthal  against  Louis  Rapaport.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  R  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Rifkind  &  Weinberger,  for  appellant* 
Nathan  M.  Solomon,  for  respondent. 

SEABURY,  J.  This  is  an  action  in  replevin  to  recover  possession 
of  certain  chattels,  alleged  to  have  been  wrongfully  taken  and  with- 
held. It  is  undisputed  that  on  December  1,  1908,  while  the  plaintiff 
was  engaged  in  selling  at  auction  the  stock  of  goods  in  a  store  in 
premises  known  as  No.  1077  Broadway,  Brooklyn,  a  marshal  of  the 
city  of  New  York  entered  the  premises  and  seized  the  entire  stock  un- 
der a  warrant  of  attachment,  issued  in  an  action  wherein  the  defend- 
ant in  this  action  was  plaintiff  and  Feller  Bros,  were  defendants, 
against  the  property  of  Feller  Bros.  At  the  time  of  the  seizure  of 
said  chattels  the  plaintiff  claimed  the  title  to  them,  and  the  marshal 
gave  the  plaintiff  a  certificate  which  acknowledged  that  the  plaintiff 
claimed  title. 

The  plaintiff  claimed  title  to  the  chattels  by  virtue  of  a  bill  of  sale 
executed  by  one  Macklowitz  to  him.  The  plaintiff  testified  that  on 
November  30,  1908,  one  Macklowitz  called  at  his  place  of  business 
and  offered  to  sell  the  goods,  chattels,  and  fixtures  in  a  store  con- 
ducted in  premises  known  as  No.  1077  Broadway,  Brooklyn;  that 
he  went  with  Macklowitz,  inspected  the  stock,  and  agreed  to  pur- 
chase it  for  the  sum  of  $150,  of  which  $25  was  paid  at  the  time  of 
the  agreement,  and  the  balance  of  $125  a  few  hours  thereafter,  in 
consideration  of  which  Macklowitz  duly  executed  a  bill  of  sale,  which 
was  duly  acknowledged  and  delivered  to  the  plaintiff;  that  Macklo- 
witz stated  that  he  had  no  creditors,  and  that  the  stock  was  sold  free 
and  clear  of  all  claims ;  that  when  the  stock  was  exhibited  the  store 
was  locked,  and  Macklowitz  opened  it  with  a  key,  and  after  the  sale 
delivered  the  key  to  the  plaintiff ;  that  Macklowitz  stated  that  he  had 
recently  bought  the  business.  The  plaintiff  was  corroborated  as  to 
his  transactions  with  Macklowitz  by  the  witnesses  Stembacker  and 
Goldman,  and  by  the  bill  of  sale,  which  was  offered  in  evidence. 

The  evidence  adduced  on  behalf  of  the  defendant  shows  that  the 
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defendant  was  a  dealer  in  woolen  goods;  that  he  sold  and  delivered 
to  Feller  Bros,  certain  goods,  for  which  Feller  Bros,  were  indebted 
to  the  defendant ;  that  Feller  Bros,  conducted  their  business  in  prem- 
ises known  as  1077  Broadway,  Brooklyn ;  that  on  Saturday,  Novem- 
ber 28,  1908,  the  defendant  called  at  the  store  for  the  purpose  of  col- 
lecting the  amount  due  for  the  goods  sold,  and  was  told  that  he  would 
get  a  check  on  Monday,  November  30,  1908 ;  that  the  defendant  called 
at  the  store  on  November  30th  at  9  a.  m.,  and  found  the  store  locked; 
that  Feller  Bros,  were  conducting  their  business  in  said  store  on  No- 
vember 28th,  and  that  their  name  was  still  on  the  premises  on  Mon- 
day, November  30th;  that  about  10  p.  m.  the  defendant  again  called 
at  the  store,  and  f oimd  the  plaintiff  in  possession ;  and  that  the  plain- 
tiff stated  that  he  was  going  to  sell  the  goods  at  auction. 

The  evidence  offered  on  behalf  of  the  plaintiff  established  a  prima 
facie  case.  The  evidence  offered  on  behalf  of  the  defendant,  while 
tending  to  cast  suspicion  upon  the  plaintiff's  title,  did  not  impeach  it. 
The  court  below,  therefore,  erred  in  granting  judgment  dismissing 
the  complaint,  on  the  ground  that  the  plaintiff  had  failed  to  establish 
his*  title  to  the  chattels. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


BARBIERI  y.  CASAZZA* 

(Supreme  Court,  Appellate  Teim.    April  8,  1909.) 

Bills  and  Notes  ({  537*) — Rights  of*Tban8Febek— Bona  Fide  Pubchasebs— 
Defenses— Feaud  . 

Where  a  promissory  note  was  transferred  to  plaintiff  before  matnrity 
for  value,  and  defendant  admitted  making  it,  and  pleaded  that  it  was 
originally  procured  through  fraud,  but  there  was  nothing  to  show  that 
plaintiff  knew  the  circumstances  under  which  it  was  made,  it  was  error 
to 'direct  a  verdict  for  defendant 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  1879; 
Dec.  Dig.  I  537.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Viscardo  Barbieri  against  Andrew  Casazza.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Charles  Zerbarini,  for  appellant. 
Strouse  &  Strauss,  for  respondent. 

PER  CURIAM.  The  plaintiflf  sued  upon  a  promissory  note  made 
by  the  defendant  and  payable  to  the  order  of  the  Salvini  Auto  Horn 
Tubing  Company.  The  note,  after  several  transfers,  was  delivered 
before  maturity  by  Brunelli  to  the  plaintiff,  who  paid  the  face  value 

"For  other  caMi  see  same  topic  &  9  nvmbxb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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thereof  for  it.  At  maturity  the  note  was  not  paid.  The  defendant 
admitted  the  making  of  the  note,  and  pleaded  that  the  note  was  orig- 
inally made  and  delivered  as  the  result  of  fraud,  false  representation, 
and  conspiracy.  No  evidence  was  offered  to  show  that  the  plaintiff 
had  any  knowledge  of  the  circumstances  which  the  defendant  pleaded 
as  a  defense.  At  the  close  of  the  case  the  court  directed  a  verdict 
for  the  defendant.  This  disposition  of  the  case  was  not  justified,  in 
view  of  the  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


TOUNQ  V.  NEW  YORK  HORSE  INS.  00.  OP  NEW  YORK, 
(Supreme  Court,  Appellate  Term.    April  8,  1009.) 

IN8UBAI9CE  (§  666*)— ACTIOHS— AMOUNT  OP  RECOVERY. 

Where  the  policy  provided  that  the  amount  to  be  paid  on  It  should  not 
exceed  three-fourths  of  the  cash  value  of  the  horse  at  its  death,  and  such 
cash  value  was  $125,  plaintiff  was  only  entitled  to  $93.75. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  |  66d.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Victor  Young  against  the  New  York  Horse  Insurance 
Company  of  New  York.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed,  as  modified. 

Argued  before  GILDERSLEEVE,  R  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Watts  &  Merrill,  for  appellant. 
Keller  &  Klein,  for  respondent. 

LEHMAN,  J.  The  judgment  in  favor  of  the  plaintiff  is  in  all 
points  in  accordance  with  the  law,  except  that  the  policy  of  insurance 
provides  that  the  amount  to  be  paid  on  the  policy  in  suit  shall  in  no  in- 
stance exceed  three-fourths  of  the  cash  value  of  the  horse  at  the  time 
of  death.    The  cash  value  of  the  horse  is  shown  to  have  been  $125. 

Therefore  the  judgment  must  be  modified  to  provide  for  $93.75 
damages,  instead  of  $100,  besides  the  costs  as  taxed  in  the  court  be- 
low, and,  as  so  modified,  affirmed,  but  without  costs  in  this  court.  All 
concur. 


MALONEY  y.  SILBERMAN. 

(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Dakages  (S  130*) — ExcEssivB  Damages—Pebsonal  Injuries. 

Where  plaintiff  was  conflned  to  her  bed  for  a  week  and  a  half  because 
of  personal  Injuries,  and  suffered  from  bruises  and  contusions  of  her  thigh, 
knee,  and  elbow,  and  also  on  the  head,  and  was  extremely  nervous,  a 
verdict  for  $250  was  not  so  manifestly  excessive  as  to  Justify  setting  It 
aside. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  U  357-^367 ;  Dec. 
Dig.  §  130.*] 

*For  oUier  casM  s«e  sams  iopio  &  i  mumbbb  in  Dec.  &  Am.  Digs.  1907  to  data,  A  R«p'r  IndezM 
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2.  New  Tbial  (S  40*) — Gbounds— Admusior  of  Bviokncb— Nkcessitt  or  Ob- 
jection AT  Tbial. 

Where  Incompetent  evidence  waa  not  excited  to  when  offered.  It  was 
error  to  set  aside  the  verdict  on  the  ground  of  Its  admission. 

[EU.  Note.— ror  other  cases,  see  New  Trial,  Gent  Dig.  i  64;  Dec.  Dig. 
|40.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Rose  Maloney  against  Samuel  J.  Silberman.  From  an 
order  setting  aside  a  verdict  for  plaintiff,  and  granting  a  new  trial, 
plaintiff  appeals.  Reversed,  and  verdict  reinstated. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN,JJ. 

Isadore  M.  Levy,  for  appellant. 

Carl  Schurz  Petrasch,  for  respondent. 

PER  CURIAM.  The  plaintiff  sued  for  personal  injuries,  result- 
ing from  defendant's  negligence,  and  the  jury  allowed  her  $250  dam- 
ages. The  court  below  set  aside  the  verdict  on  the  ground,  as  stated 
in  his  opinion,  that  alleged  incompetent  evidence  had  been  admitted 
without  objection,  and  on  the  ground  that  the  verdict  was  excessive. 
Plaintiff  appeals. 

The  plaintiff  showed  that  she  was  confined  to  her  bed  for  a  week 
and  a  half,  was  obliged  to  have  a  physician,  who  called  eight  times,  that 
she  suffered  from  bruises  and  contusions  of  her  right  thigh,  right  leg, 
left  knee,  right  elbow,  and  also  had  contusions  on  the  head,  and  was 
rendered  extremely  nervous.  The  amount  of  damages  was  a  question 
within  the  proper  discretion  of  the  jury,  and  the  sum  allowed  does  not 
appear,  under  the  circumstances  presented,  so  manifestly  excessive  as 
to  warrant  the  trial  court  in  interfering  with  the  conclusion  of  the 

jury- 
As  no  exceptions  were  taken  to  the  alleged  incompetent  evidence, 
the  admission  of  such  evidence  did  not  warrant  the  trial  court  in  set- 
ting aside  the  verdict. 

The  order  must  be  reversed,  and  the  verdict  reinstated,  with  costs 
to  the  appellant. 


DOBBS  V.  NATIONAL  SPICE  00. 
(Supreme  Court,  Appellate  Term.    April  8,  1009.) 

AccoBD  AND  Satisfaction  ($  12*) — ^What  Constituxes. 

Where,  after  an  assignment  for  benefit  of  creditors  was  made,  the 
assignee  sold  goods  to  a  creditor  of  the  assignor,  and  an  employ^  sent 
the  creditor  a  statement  of  the  amount  of  the  purchase,  with  a  credit  of 
the  amount  of  his  claim  against  the  assignor,  and  he  paid  the  balance 
shown  to  be  due,  receiving  baclc  the  statement,  marked  "Paid,"  the  pay- 
ment was  in  full  satisfaction  and  discharge  of  the  entire  indebtedness, 
in  the  absence  of  fraud  or  mistake,  or  a  showing  that  the  deduction  of 
the  creditor's  claim  was  a  preference  as  against  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Gent  Dig.  §§ 
92-97;    Dec.  Dig.  S  IZ*] 

•For  oth«r  casei  see  same  topic  A  8  numbbb  In  D«c.  A  Am.  Digs.  1907  to  dato,  A  Rop'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Charles  G.  Dobbs,  assignee  of  Stallman  &  Fulton  Com- 
pany, against  the  National  Spice  Company,  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
LEHMAN,  JJ. 

Goeller,  Shaffer  &  Eisler,  for  appellant. 
Thomas  G.  Prioleau,  for  respondent. 

•PER  CURIAM.  There  is  no  dispute  as  to  the  facts.  Defendant 
was  a  creditor  of  the  Stallman  &  Fulton  Company  to  the  extent  of 
$63.80  on  February  21,  1908,  on  which  day  the  said  company  made  an 
assignment  for  the  benefit  of  creditors  to  plaintiff,  who  duly  qualified 
as  such  assignee.  On  April  23, 1908,  the  plaintiff,  as  such  assignee,  sold 
and  delivered  to  defendant  goods  of  the  value  of  $141.12;  and  on 
June  1,  1908,  some  one  in  plaintiff's  employ  sent  the  following  state- 
ment to  defendant  : 

Charles  O.  Dobbs,  Assignee  for  Stallman  &  Fulton  Oo^ 
National  Spice  Company. 
1908 

April  23rd.  Mdse $141  12 

Cr. 
Feb'y  24th.  Balance  old  ace. 63  80 


$  77  82 


Defendant,  on  June  4, 1908,  sent  its  check  for  $77.32  to  plaintiff,  who 
collected  the  money  on  said  check,  and  thereafter  defendant  received 
the  bill,  stamped  "Paid,"  from  plaintiff  in  return  for  said  check. 
Thereafter,  and  in  January,  1909,  plaintiff  commenced  this  suit  to 
recover  $63.80  as  balance  claimed  to  be  due  for  the  merchandise  sold 
and  delivered  on  April  23,  1908.  The  defense  is  that  the  $77.32,  paid 
by  check  as  above  stated,  was  in  full  satisfaction  and  discharge  of  the 
entire  indebtedness.  The  court  found  for  defendant.  Plaintiff  ap- 
peals. 

There  is  no  allegation  in  the  complaint  of  fraud  or  mistake  with  re- 
gard to  the  above-mentioned  statement,  which  statement  is  entirely 
ignored  by  said  complaint;  nor  was  there  any  evidence  produced  at 
the  trial  of  fraud  or  mistake,  since  plaintiff's  testimony  as  to  the  de- 
duction in  the  statement  having  been  an  error  was  stricken  out  with- 
out objection,  while  plaintiff  admitted  that  his  assignor  was  indebted 
to  defendant  in  the  sum  of  $63.80  at  the  time  the  goods  were  sold 
and  at  the  time  the  statement  was  sent.  The  effect  of  the  deduction 
of  $63.80,  as  aforesaid,  might  be  to  create  a  preference  in  favor  of  the 
defendant  as  against  the  other  creditors  of  the  plaintiff's  assignor ;  but, 
as  there  is  nothing  in  the  case  to  show  this,  it  may  be  presumed  that 
there  was  none,  and  therefore  the  decision  of  the  lower  court  was 
correct. 

Judgment  affirmed,  with  costs  to  the  respondent. 


>':^ 


Digitized  by 


Google 


1078  115  NBW  YORK  BUPPLEMBNT,  (Sup.  Ct. 

KIRSCHBERG  T.  COGHLAN. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

MUNIOIPAI.  Ck>BP0BATI0N8  ($  1S3^)— OFFICIAL  ACTS— LEVY  BT  IkfABSHAI.. 

The  act  of  a  marshal  of  New  York  City  in  levying  under  a  warrant  of 
attachment  in  good  faith  was  an  official  act,  and  not  a  trespass;  and 
hence  an  action  for  wrongful  levy  was  barred  after  (me  year,  under  Mu- 
nicipal Court  Act  (Laws  1902,  p.  1577,  c.  580)  $  304»  making  provisions 
relating  to  the  taking  of  property  by  sheriffisi  applicable  to  marshals, 
etc.,  and  under  Code  Civ.  Proc.  S  385,  subd.  1,  requiring  suit  against  a 
sheriif  to  enforce  liability  incurred  in  an  official  capacity  to  be  brought 
within  a  year. 

[Ed.  Note. — For  other  cases,  see  Municipal  Conwrations,  Dec.  Dig.  i 
183.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Kirschberg  against  Mary  E.  Coghlan,  executrix  of 
the  estate  ot  William  F.  Coghlan,  a  marshal  of  New  York  City. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed  and  dis- 
missed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
LEHMAN,  JJ. 

James  T.  Moore,  for  appellant. 

J.  Leon  Brandmarker,  for  respondent. 

SEABURY,  J.  This  action  was  originally  brought  against  William 
F.  Coghlan,  as  a  marshal  of  the  city  of  New  York,  to  recover  dam- 
ages for  a  wrongful  levy  made  under  a  warrant  of  attachment  alleged 
to  have  been  made  by  said  Coghlan  as  marshal  on  September  27,  1906. 
The  action  was  commenced  on  March  26,  1908.  The  only  question 
involved  upon  this  appeal  is  whether  this  action  is  barred  by  the  stat- 
ute of  limitations. 

The  pleadings  and  the  proof  show  that  in  making  the  levy  the  de- 
fendant assumed  to  act  as  marshal,  and  acted  in  good  faith,  believing 
that  he  had  authority  to  act.  His  act  was,  therefore,  not  merely  colore 
officii,  but  virtute  officii.  Under  these  circumstances  his  act  must  be 
regarded,  not  as  a  trespass,  but  as  having  been  done  in  his  official 
capacity.  An  action  against  a  marshal  for  such  an  official  act  must  be 
brought  within  a  period  of  one  year,  or  it  is  barred  by  the  statute 
of  limitations.  Dennison  v.  Plumb,  18  Barb.  89.  Section  304  of  the 
Municipal  Court  act  (Laws  1902,  p.  1577,  c.  580)  provides  that : 

"All  provisions  of  law  In  relation  to  the  taking  and  restitution  of  property 
by  sheriffs  of  counties  shall  apply  to  the  taking  and  restitution  of  property 
by  the  said  marshals,  except  that  a  marshal  is  not  restricted  in  the  per- 
formance of  his  duty  as  such,  to  the  territorial  limits  of  a  county,  whea 
engaged  in  the  service  or  execution  of  a  process  or  mandates  but  is  authorized 
to  act  within  the  limits  of  the  city  of  New  York." 

Subdivision  1  of  section  385  of  the  Code  of  Civil  Procedure  pre* 
scribes  that  "an  action  against  a  sheriff  or  a  coroner,  upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,"  must  be 

*For  other  oaaes  see  tame  topic  &  9  numbxb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  IndesM 
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commenced  "within  one  year"  after  the  cause  of  action  has  accrued. 
The  acts  complained  of  in  this  action  were  within  the  meaning  of  this 
statute,  and  an  action  against  the  marshal  for  his  official  act  was  with- 
in the  one  year  period  of  limitation. 

The  judgment  is  reversed,  and  the  complaint  is  dismissed,  with  costs 
to  the  appellant.    All  concur. 


ST.  DUNSTAN  SOOIBTT  V.  PICARD. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  EviDBNOB  (I  441*) — ^Pabol  Eyidbnce  Ajtecting  Wbitinos— Sale  or  Books. 

Where  a  contract  of  sale  of  books  is  in  writing  and  unambiguous,  evi- 
dence of  conversations,  prior  to  the  signing  of  the  contract,  in  which 
the  seller  agreed  to  deliver  more  books  than  provided  for  in  the  contract, 
is  inadmissible. 

[E<1  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f{  2030-2047; 
Dec.  Dig.  f  441.*] 

2.  Saucs  (§  17d*) — Damaobd  Condition— Waiveb. 

Where  the  possession  of  books  sold  has  been  retained  for  a  year,  and 
a  part  of  the  price  paid,  the  buyer  cannot  refuse  to  pay  the  balance  on 
the  ground  that  the  books  were  in  a  damaged  condition  when  delivered. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  U  460-461 ;  Dec  Dig. 
I  179.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  St.  Dunstan  Society  against  Alfred  J.  Picard.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed,  and  a  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  T„  and  SEABURY  and 
LEHMAN,  JJ. 

Wilbur,  Norman  &  Kahn,  for  appellant. 
Samuel  S.  Slater,  for  respondent. 

SEABURY,  J.  Plaintiff  sued  to  recover  the  purchase  price  of  a 
set  of  the  "Memoirs  and  Secret  Chronicles  of  the  Courts  of  Europe" 
and  a  set  of  15  volumes  of  the  works  of  Du  Maupausant.  These 
books  were  sold  to  the  defendant  at  the  agreed  price  of  $99.  The 
books  were  delivered  to  the  defendant,  who  paid  $35  upon  the  amount 
due,  and,  after  having  kept  them  for  a  year,  refused  to  pay  the  balance 
due  under  the  contract,  upon  the  ground  that  when  they  were  delivered 
to  him  they  were  in  a  damaged  condition. 

The  contract  under  which  the  books  were  sold  was  in  writing,  and 
the  court  below  erred  in  receiving  evidence  of  certain  alleged  conver- 
sations, prior  to  the  signing  of  the  contract,  in  which  the  agent  of 
the  plaintiff  is  alleged  to  have  agreed  to  deliver  to  the  defendant  more 
books  than  are  provided  for  in  the  contract.  The  contract  was  clear 
and  unambiguous,  and  there  was  no  justification  for  the  reception  of 
this  parol  evidence. 

•For  other  otses  mo  tame  topic  &  9  numbbb  in  Dec.  A  Am.  DIge.  1M7  to  daU,  A  Rep'r  Indezae 
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The  defendant,  having  retained  possession  of  the  books  for  a  period 
of  one  year,  and  having  paid  part  of  the  purchase  price  during  that 
time,  was  not  in  a  position  to  refuse  to  pay  the  balance  upon  the 
ground  that  they  were  in  a  damaged  condition  at  the  time  of  their 
delivery  to  him. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


TALOVITZ  V.  SCHUTZ. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Evidence  (|  588*) — ^Weight  and  Sutficienct. 

Though  from  the  nature  of  the  case  It  Is  Impossible  to  show  facts 
directly  contradicting  a  claim  of  ownership  of  personal  property.  If  the 
veracity  of  all  the  claimant's  witnesses  Is  seriously  Impeached,  their  testi- 
mony may  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Eyldence,  Cent  Dig.  |  2437 ;  Dec  Dig. 
I  588.*] 

2.  Replevin  ft  72*) — Right  to  Judgment  on  the  Mebits. 

If,  In  replevin.  It  is  Impossible  to  show  facts  directly  contradicting 
plaintilTs  claim,  but  his  witnesses  are  Impeached,  so  that  their  testimony 
may  be  disregarded,  the  court  could  dismiss  the  complaint;  but  Jadg- 
ment  on  the  merits  could  not  be  awarded. 

[E)d.  Note. — For  other  cases,,  see  Replevin,  Dec.  Dig.  {  72.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Jacob  Yalovitz  against  Valentine  A.  Schutz.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
LEHMAN,  JJ. 

S.  G.  Geller  (Ira  Leo  Bamberger,  of  counsel),  for  appellant 
Leopold  W.  Harburger,  for  respondent. 

LEHMAN,  J.  The  defendant  is  a  city  marshal,  who  has  levied 
upon  and  seized  goods  alleged  to  belong  to  the  plaintiff,  but  in  the 
possession  of  one  Hillel  Diamond,  upon  a  judgment  and  execution 
issued  against  the  said  Diamond.  The  plaintiff  claims  that  the  goods 
belonged  to  him  and  were  delivered  to  Diamond  only  as  a  contractor. 

Plaintiff,  Diamond,  Diamond's  bookkeeper,  and  a  man  who  occupied 
a  loft  with  Diamond,  all  testify  that  the  goods  belonged  to  the  plain- 
tiff, and  that  the  defendant  was  so  informed  before  he  seized  the 
goods.  The  testimony  as  to  the  ownership  of  the  goods  is  uncontra- 
dicted; but  the  defendant  and  his  deputy  do  contradict  the  plaintiff 
and  his  witnesses  upon  details  connected  with  the  seizure  and  seriously 
impeach  their  veracity.  From  the  nature  of  the  case,  it  would  be  im- 
possible for  an  outsider  to  show  facts  contradicting  directly  the  claim 
of  ownership;  but,  when  the  veracity  of  all  the  witnesses  for  the 
plaintiff  is  seriously  impeached,  the  trial  justice  may  disregard  their 
testimony.     If  he  disregards  this  testimony,  he  could  find  that  the 

^For  oUier  cases  see  same  topic  &  i  mumbxb  in  Dec.  &  Am.  Digs.  X907  to  daU,  ft  Rep'r  Indexes 
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plaintiflF  had  not  sufficiently  proven  his  cause  of  action,  and  dismiss 
the  complaint ;  but  he  could  not  award  judgment  upon  tiie  merits. 

The  judgment  should  therefore  be  modified,  by  striking  out  the 
provision  that  it  is  upon  the  merits,  and  making  it  without  prejudice 
to  the  plaintiff's  right  to  bring  a  new  action,  and,  as  modified,  affirmed, 
without  costs  to  either  party.    All  concur. 


BLENDERMANN  V.  M ANN-WRAT. 

(Supreme  Court,  Appellate  Term.    April  8,  1900.) 

1.  HUSBAITD  AND  WiFE  (§  235*) — LlABIUTT  OF  WnTX— QUESTION  FOB  JUBT. 

In  an  action  against  a  married  woman  for  groceries  supplied,  where 
it  appears  that  plaintiff  had  furnished  goods  to  defendant  when  she  was 
married  to  a  man  other  than  her  present  husband,  and  also  while  she 
was  a  widow,  but  the  goods  on  the  account  in  suit  were  furnished  after 
her  marriage  to  her  present  husband,  whether  the  goods  were  furnished 
defendant  on  her  own  credit,  or  as  agent  for  her  husband,  is  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Gent  Dig.  f  850 ; 
Dec.  Dig.  f  235.*] 

2.  Huf  Band  and  Wife  (8  23%*)— Liabilitt  of  Wife— E^rIDENCE. 

In  an  action  against  a  married  woman  for  groceries,  a  pass  book  in 
defendant's  possession  is  admissible  to  show  to  whom  credit  was  given, 
and  whether  defendant  was  acting  for  herself,,  or  as  agent  for  her  hus- 
band. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Dec.  Dig.  I  23%.*] 

^Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Diedrich  Blendermann  against  Emma  Mann-Wray.  From 
a  judgment  on  a  verdict  directed  by  the  court  dismissing  the  complaint, 
and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  plaintiff  appeals.    Reversed. 

See,  also,  111  N.  Y.  Supp.  827. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  SEABURY  and 
LEHMAN,  JJ. 

Charles  La  Rue,  for  appellant. 
Stephen  Callaghan,  for  respondent 

PER  CURIAM.  This  is  an  action  brought  by  a  grocer  upon  an 
account  stated  for  goods,  which  he  claims  were  sold  to  the  defendant. 
It  appears  that  the  plaintiff  had  furnished  goods  to  the  defendant  when 
she  was  married  to  a  man  other  than  her  present  husband,  and  also 
when  she  was  a  widow,  after  his  death;  but  all  the  ^oods  on  the  al- 
leged account  stated  were  furnished  after  her  remarnage  to  her  pres- 
ent husband,  and  presumably  for  use  in  their  joint  household.  Under 
these  circumstances,  it  is  a  question  of  fact  for  the  jury  to  decide 
whether  these  goods  were  furnished  to  this  defendant,  upon  her  own 
credit,  and  whether  while  acting  for  herself,  knd  not  as  agent  for  her 
husband,  under  all  the  circumstances  of  the  case,  including  the  send- 
ing of  accounts  to  this  defendant,  there  was  an  account  stated  with 
this  defendant. 
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The  court  below  also,  incorrectly,  excluded  the  pass  book,  after 
the  plaintiff  had  shown  that  it  was  in  defendant's  possession  until 
after  April-  6,  1907,  because  this  evidence  was  material  upon  the  ques- 
tion of  whom  he  was  giving  credit  to,  and  adso  upon  the  question 
whether,  as  a  matter  of  fact,  this  defendant  was  acting  for  herself, 
or  as  agent  for  her  husband.    The  other  exclusion  appears  to  be  correct 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


AGELOFF  V.  I^AKIN  et  al. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Pabtnebship  (§  218*)— Sebvices— Action— Pleadino. 

One,  suing  two  persons  on  their  agreement  to  pay  him  a  certain  price 
for  the  performance  of  certain  work,  may  recover  on  an  oral  complaint 
aUeglng  the  promise,  bnt  not  alleging  that  the  two  are  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Dea  Dig.  |  2ia.*] 

2.  Pabtnebship  (§  54*)— Action  on  Fibm  Liability— E>riDENCE—SurFiciKNCT. 

Where,  In  an  action  against  two  persons  on  their  promise  to  pay  plain- 
tiff for  work,  defendants  testified  that  one  of  them  was  the  owner  of  the 
business  and  that  the  other  was  the  foreman  thereof,  that  plaintiff  testi- 
fied that  both  told  him  the  price,  and  that  he  would  get  It  for  the  work, 
did  not  authorise  a  recovery  against  defendants  on  the  theory  that  they 
were  partners,  In  the  absence  of  evidence  that  plaintiff  was  deceived  as 
to  their  relationship. 

[Ed.  Note. — ^For  other  cases,  see  Partnership,  Dec.  Dig.  |  54.*] 

Appeal  fom  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Abraham  Ageloff  against  Samuel  Lakin  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Frank  M.  Franklin,  for  appellants. 
Joseph  Kleiner,  for  respondent. 

LEHMAN,  j.  The  plaintiff  is  suing  the  defendants  for  work,  labor, 
and  services.  At  the  trial  he  testified  that  he  went  to  defendants' 
place  of  business,  and  that  both  defendants  agreed  to  pay  him  certain 
prices  for  the  performance  of  work.  Upon  this  promise  he  is  suing. 
On  cross-examination  he  was  asked,  "Why  did  you  sue  both?"  and 
plaintiff's  counsel  objected,  saying,  "They  are  both  partners."  The  ob- 
jection was  thereupon  sustained.  The  defendants'  counsel,  at  the 
close  of  the  plaintiff's  case,  moved  to  dismiss  on  the  ground  that  there 
was  no  proof  of  a  partnership.  The  court  denied  this  motion,  on  the 
ground  that,  if  they  both  engaged  him,  they  made  themselves  liable  for 
his  pay,  and  they  need  not  be  partners. 

As  a  general  proposition  of  law,  in  an  action  upon  an  oral  com- 
plaint, not  alleging  partnership,  this  is  certainly  correct;  but  it  seems 
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to  me  that  the  facts  of  this  case  are  insufficient  to  show  a  promise  by 
both,  if  in  fact  they  were  not  partners.  The  defendants  testify  that 
one  brother  was  the  owner  of  the  business  and  the  other  brother  the 
foreman.  Under  these  circumstances  the  vague  testimony  of  the  plain- 
tiff that  both  said,  "This  is  the  price,  and  that  is  what  you  will  get," 
can  only  be  construed  to  mean  that  the  foreman  promised  to  pay  this 
price  in  behalf  of  the  owner  of  the  business,  and  the  owner  also  made 
a  similar  promise.  There  is  no  evidence  in  the  case  that  the  plaintiff 
was  deceived  as  to  the  relationship  of  the  parties  to  the  business.  In 
fact,  the  checks  in  evidence,  which  were  paid  to  the  plaintiff,  have 
printed  on  them  the  individual  name  of  the  actual  owner,  and  the 
checks  are  signed  by  him  alone. 

There  appears,  also,  to  be  another  error  in  this  case.  The  judgment 
is  for  $119.29  damages.  There  is  no  evidence  that  these  are  the  cor- 
rect figures.  The  amount  testified  to  by  the  plaintiff  is  $121.05.  The 
justice  seems  to  have  adopted  the  figures  from  a  bill  of  particulars, 
which  is  annexed  to  the  record,  but  not  marked  as  an  exhibit,  and 
never  served.  It  appears  that  this  bill  of  particulars  was  really  only  a 
computation  handed  to  the  trial  justice,  and  should  have  been  used 
only  for  aiding  him  in  arriving  at  the  correct  figures. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event.    All  concur. 


FRIEDENSTEIN  V.  CANNING. 

(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

Landlobd  and  Tenant  ({  285*)^Rbcoveby  of  Possession  by  Landlobd— 
Actions—Evidence. 

Evidence,  in  an  action  by  a  landlord  to  recover  possession  of  the  leased 
premises  on  the  ground  that  the  house  .was  being  used  by  the  tenant  as 
a  disorderly  house,  held  not  to  show  such  use. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec  Dig.  | 
285.*3 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Karl  A.  Friedenstein  against  Belle  Canning.  Judgment 
for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  GILDERSLEEVE,  R  J.,  and  SEABURY  and  LEH- 
MAN,  JJ. 

Kilroe  &  Swarts,  for  appellant. 

Wentworth,  Lowenstein  &  Stem,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  tenant  herein  was  a  lessee  of  prem- 
ises ;  the  lease  providing  that  it  should  be  used  and  occupied  as  a  board- 
ing house,  and  for  no  other  purpose.  The  landlord  sought  to  dis- 
possess the  tenant  upon  the  gfound  that  the  premises  were  used  for 
immoral  purposes.  The  court  below  found  for  the  plaintiff,  and  the 
defendant  appeals  from  the  final  order. 
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The  evidence  adduced  on  the  part  of  the  plaintiff  is  that  given  by 
two  police  officers,  who  corroborate  each  other  in  all  material  respects. 
They  testify  that  they  visited  the  house  kept  by  the  tenant  on  the  even- 
ing of  September  8,  1908;  that  they  found  there  the  subtenant  and 
seven  other  women.  These  women  were  sitting  in  the  rear  part  of  the 
house,  wearing  ordinary  costumes  and  reading.  One  of  the  policemen 
said  they  were  all  reading  prayer  books.  Neither  of  the  witnesses  saw 
anything  to  indicate  that  it  was  a  disorderly  house,  and  they  visited 
the  other  parts  of  the  house,  and  found  nothing  to  indicate  that  any  im- 
moral practices  were  carried  on  there.  Upon  being  asked  what  made 
them  consider  it  was  a  disorderly  house,  one  witness  said :  "Well,  we 
just  about  judged  it  to  be  a  disorderly  house."  One  of  the  officers  said : 
"I  am  pretty  sure — I  am  positive — I  know  some  of  them  to  be  prosti- 
tutes that  were  in  there."  He  said  that  he  had  seen  some  of  them  on  the 
avenue  soliciting.  The  women  and  the  two  men  were  taken  in  a  patrol 
wagon  before  a  magistrate,  who  discharged  them.  The  defendant  posi- 
tively denied  that  she  kept  a  disorderly  house,  and  said  that  she  kept 
a  boarding  house  for  theatrical  people;  that  two  of  the  women  there 
were  visitors  of  some  of  the  inmates,  and  that  the  other  women  were 
boarders;  that  the  two  men  had  stopped  there,  on  their  way  to  the 
Pennsylvania  Railroad  depot,  to  call  upon  one  of  the  women,  with 
whom  one  of  the  men  was  acquainted.  The  evidence  fails  to  show 
that  the  defendant  kept  a  house  prohibited  by  law.  The  mere  fact  that 
an  immoral  woman  lives  in  a  house,  or  visits  one,  is  not  sufficient  to 
show  that  the  tenant  keeps  a  bawdy  house.  The  granting  of  the  or- 
der herein  was  clearly  against  the  weight  of  evidence,  and  must  be  re- 
versed. 

Final  order  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


JONES  ▼.  HOTEL  LATHAM  (X>. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  INNKEEPEBB     (f    2*) — STATUTES     MODIFTIITO    LIABILITY— STBICT    CONSTBUC- 

TION. 

A  Statute  modifying  the  common-law  liability  of  an  Innkeeper  will  be 
strictly  construed. 
[Ed.  Note. — For  other  cases,  see  Innkeepers,  Dec  Dig.  |  2.*] 

2.  INNKEEFEBS  (|  11*)— LOSS  OP  PBOPEBTT  OF  GUEST— "JBWEL"— '•OBNAMENT." 

A  watch,  chain,  purse,  or  rosary,  being  each  an  article  of  use,  and  not 
worn  for  ornament.  Is  not  a  "jewel"  or  "ornament,"  within  the  statute 
relieving  an  Innkeeper  from  liability  for  loss  of  money,  jewels,  or  orna- 
ments, where  he  provides  a  safe,  posts  notice  thereof,  and  the  guest  neg- 
lects to  deposit  the  same  In  the  safe. 

[Ed.  Note.— For  other  cases,  see  Innkeepers,  Cent  Dig.  I  25;  Dec. 
Dig.  {  H.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8811,  8812; 
vol.  8,  p.  7694;    vol.  6,  pp.  5065,  5066;    vol.  8,  p.  7740.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Nellie  Jones  against  the  Hotel  Latham  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Lindsay,  Kalish  &  Palmer  (H.  J.  Conant,  of  counsel),  for  appellant. 
Kaulfuss  &  Callahan  (Arthur  E.  Kaulfuss,  of  counsel),  for  respond- 
ent. 

LEHMAN,  J.  The  complaint  sets  forth  that,  without  negligence 
on  the  part  of  the  plaintiff,  a  watch,  chain,  rosary,  and  purse  owned  by 
her,  of  the  value  of  $420,  were  stolen  from  the  room  occupied  by  her 
in  the  defendant's  hotel.  These  allegations  are  denied.  The  allega- 
tion of  the  complaint  that  the  plaintiff,  at  the  time  in  question,  was  a 
guest  of  the  hotel,  was  admitted ;  and  no  denial  was  made  of  the  al- 
legation that  the  defendant  was  the  keeper  of  a  common  inn.  The  an- 
swer set  up.:  (1)  The  providing  of  a  safe  for  keeping  such  articles  as 
were  described,  and  the  posting  of  a  notice  thereof,  of  which  the  plain- 
tiff had  notice;  (2)  that  no  special  agreement  was  made  for  the  safe- 
keeping of  these  articles ;  (3)  that  whatever  property  the  plaintiff  lost 
was  lost  solely  by  reason  of  her  negligence  without  negligence  on  de- 
fendant's part. 

At  common  law  the  innkeeper  was  liable  as  an  insurer  of  the  safe- 
ty of  his  guest's  property,  unless  its  loss  occurred  through  the  negli- 
gence of  the  guest.  The  statute  modifying  the  common-law  liability 
must  be  strictly  construed.  This  court  has  carefully  considered  the 
statute  in  the  case  of  Briggs  v.  Todd,  28  Misc.  Rep.  208,  69  N.  Y.  Supp. 
23,  recently  cited  in  Waters  v.  Gerard,  189  N.  Y.  302,  82  N.  E.  143, 
121  Am.  St.  Rep.  886.  In  accordance  with  the  construction  placed 
upon  the  statute  in  that  case,  the  innkeeper's  liability  has  been  modified 
only  as  to  "money,  jewels,  or  ornaments,"  and  a  watch  is  not  a  jewel 
or  ornament  within  its  meaning.  By  analogy,  a  chain,  a  purse,  and  a 
rosary,  being  all  articles  of  use,  and  not  worn  for  ornament,  are  also 
not  within  the  statute,  since  the  court  did  not  find  that  plaintiff's  tes- 
timony showed  that  the  loss  was  due  to  her  negligence,  but  in  dismiss- 
ing the  complaint  stated: 

"You  must  prove  clrcumBtances  from  which  you  can  predicate  negligence. 
She  says  she  noticed  a  card  which  set  forth  that  the  hotel  provided  a  safe 
for  safe-keeping;" 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.   All  concur. 
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LI  GRECI  ▼.  HANOVER  REAI/TY  ft  OONSTRUCTION  Oa 
(Supreme  Court,  Appellate  Term.    Aprtl  8,  1909.) 

WOBK  AND  liABOB  (|  2*) — SEBVICES  PSKLIiaNABT  TO  CONTBACT— RiOHT  TO  RS- 
COVEB  THEBEFOB. 

Though  plaintiff  may  have  a  rl^t  of  action  on  an  agreement  to  award 
him  a  carpenter  contract,  no  recovery  can  be  had  for  services  which  be 
performed  preliminary  to  the  contract,  which  defendant  refused  to  award 
to  him  as  agreed,  and  whi<di  were  not  to  be  paid  for,  in  the  contemplation 
of  either  party,  if  the  contract  liad  been  awarded  him. 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Gent  Dig.  S§  It  2; 
Dec.  Dig.  I  2.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Nicholas  Li  Greci  against  the  Hanover  Realty  &  Construc- 
tion Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Strauss  &  Anderson  (Nathaniel  D.  Reich,  of  counsel),  for  appel- 
lant. 

N.  J.  O'Connell,  for  respondent. 

LEHMAN,  J.  The  plaintiff  is  suing  for  work,  labor,  and  services 
which,  he  alleges,  the  defendant  induced,  requested,  and  Invited  the 
plaintiff  to  perform,  upon  the  representation  and  inducement  that  the 
contract  for  the  carpenter  work  on  certain  houses  should  be  awarded 
to  plaintiff,  and  that  defendant  thereafter  refused  to  award  the  contract 
to  plaintiff,  and  has  refused  to  pay  the  plaintiff  for  the  said  services. 

The  plaintiff  at  the  trial  showed  that  the  services  had  been  rendered 
at  the  request  of  the  defendant ;  but  he  failed  to  show  that  they  were 
rendered  under  circumstances  from  which  a  promise  to  pay  could  be 
implied.  The  services  consisted  of  making  a  list  of  everything  which 
he  would  need  for  the  trim  and  going  every  day  to  the  office  of  defend- 
ant. There  is  absolutely  no  evidence  that  these  services  could  be  of 
value  to  the  defendant,  if  it  awarded  the  contract  to  any  other  person. 
The  plaintiff  has  testified  that  he  could  not  have  charged  for  these 
services  if  the  contract  had  been  awarded  to  him,  and  he  does  not  claim 
that  there  was  any  absolute  promise  to  ward  the  contract  to  him  until 
near  the  end  of  the  time  on  which  he  claims  for  services;  nor  has  he 
shown  any  facts  from  which  bad  faith  could  be  inferred  in  the  failure 
to  award  the  contract  to  him.  It  may  be  that  plaintiff  has  a  right  of 
action  upon  the  agreement  to  award  the  contract  to  him ;  but  he  has 
certainly  no  right  to  recover  for  services  which  he  performed  prelimi- 
nary to  such  contract,  and  which  were  not  to  be  paid  for  in  the  contem- 
plation of  either  party. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  and  SEABURY,  J.,  concur  in  the  result 
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MANNION  y.  STEFFENS  et  al. 
(Supreme  Court,  Appellate  Term.    March  31,  1009.) 

L  DlBlCISBAL  AND  NONSUIT  (|  60*)— WANT  OF  PBOSEOUTION— EXCUSE  FOB  DE- 
LAY. 

An  action  should  be  dismissed  for  delay  of  8^  years  after  issue 
Joined  in  bringing  it  to  trial,  where  the  only  excuse  for  such  delay  is  that 
"offers  of  settlement  have  been  made,  commencing  prior  to  the  service 
of  the  summons,  and  renewed  frequently  from  time  to  time/*  and  the 
unpontradicted  counter  affidavit  alleges  that  "whatever  negotiations  were 
had  in  this  matter  were  concluded  before  the  filing  of  an  answer." 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  (I 
140-152;  Dec.  Dig.  §  60.»] 

2.  Appeal  and  Error  (§  835*)— Reargument— Matiers  Considered. 

New  affidavits,  which  form  no  part  of  the  return  on  appeal,  cannot  be 
used  on  a  reargument  of  the  appeal  to  strengthen  respondents  position. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  (  835.*] 

8.  Dismissal  and  Nonsuit  (§  60») — Want  op  Prosecution. 

The  fact  that  a  cause  has  been  placed  on  the  trial  calendar  in  good  faith 
is  not  a  sufficient  reason  for  denial  of  a  motion  by  defendant  to  dismiss 
for  want  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  M 
140-152;    Dec.  Dig.  |  60.»] 

4.  Dismissal  and  Nonsuit  (§  71») — ^Want  op  Prosecution— Proceedings- 
Evidence. 

Plaintiff  has  the  burden  of  showing  a  reasonable  excuse  for  his  delay 
In  bringing  the  action  to  trial,  and  without  such  excuse  the  court  has 
no  discretioD  to  deny  defendant's  motion  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  I 
165;   Dec  Dig.  I  71.»] 

MacLean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Richard  J.  Mannion,  as  administrator  of  Florence  Man- 
nion,  deceased,  against  Carolina  E.  Steffens  and  another.  From  an  or- 
der denying  a  motion  to  dismiss  the  complaint,  defendant  Steffens  ap- 
peals.   Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Hibbard  &  Lesinsky,  for  appellant. 
William  S.  Bennett,  for  respondent. 

GILDERSLEEVE,  P.  J.  Upon  a  reargument  of  this  appeal,  and 
a  full  examination  of  the  authorities,  we  are  satisfied  that  the  order  of 
the  lower  court  must  be  reversed.  Issue  was  joined  herein  on  Septem- 
ber 30,  1904,  and  up  to  March  26,  1908,  the  plaintiff  made  no  move  to 
bring  the  cause  on  for  trial.  Upon  the  motion  to  dismiss  for  such 
failure  to  prosecute,  the  only  offered  excuse  for  such  delay  was  that 
"offers  of  settlement  have  been  made,  commencing  prior  to  the  service 
of  the  summons,  and  renewed  subsequently  from  time  to  time,"  and 
also  that  the  case  had  been  placed  upon  the  calendar  for  trial,  "though 
subsequent  to  the  date  of  this  motion."    It  will  be  observed  that  there 

•For  other  omm  lee  same  topic  *  I  mumbsb  in  Dee.  ft  Am.  Disi.  1907  to  date,  ft  Rep'r  Indexes 
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is  no  statement  in  the  affidavit  as  to  when  the  oflfers  of  settlement  ceas- 
ed, and  the  affidavit  of  the  defendant's  attorney  that  "whatever  nego- 
tiations were  had  in  this  matter  were  concluded  before  the  filing  of  an 
answer"  stands  uncontradicted  in  the  record. 

Affidavits  have  been  handed  up  by  the  respondent  upon  this  reargu- 
ment  in  an  attempt  to  strengthen  the  respondent's  position;  but  such 
affidavits  form  no  part  of  the  return,  cannot  be  considered,  and  there 
is  neither  precedent  nor  authority  for  such  practice,  and  it  is  not  to  be 
regarded  with  favor.  The  only  ground  given  by  the  learned  Special 
Term  justice  for  denying  the  motion  was: 

''It  appearing  that  a  note  of  issue  has  been  filed  in  good  faith,  the  motion 
to  dismiss  will  be  denied." 

This  was  an  inadequate  reason  for  a  denial  of  the  motion.  Seymour 
v.  L.  S.  &  M.  S.  R.  R.,  12  App.  Div.  300,  301,  4:2  N.  Y.  Supp.  92.  In 
the  case  of  Mladinick  v.  Livingston,  112  App.  Div.  181,  98  N.  Y.  Supp. 
46,  the  court  relieved  the  plamtiff  by  reason  of  the  fact  that  he  had 
noticed  the  case  for  trial  and  placed  it  on  the  calendar  prior  to  the  mak- 
ing of  the  motion  by  the  defendant,  and  said : 

''If  this  motion  had  been  made  by  the  defendant  before  the  plaintiff  had 
noticed  the  case  and  placed  it  upon  the  calendar,  I  should  think  tliat  npcm 
these  papers  the  defendant  was  entitled  to  the  order." 

It  devolved  upon  the  plaintiff  to  show  a  reasonable  excuse  for  his 
delay,  and  without  such  excuse  the  court  below  had  no  discretion  to 
deny  the  defendant's  motion.  Fisher  Malting  Co.  v.  Brown,  92  App. 
Div.  251,  87  N.  Y.  Supp.  37 ;  Mladinick  v.  Livingston,  112  App.  Div. 
181,  98  N.  Y.  Supp.  46 ;  Anderson  v.  Hedden,  116  App.  Div.  231,  101 
N.  Y.  Supp.  586 ;  Toher  v.  Lochinvar  Realty  Co.,  124  App.  Div.  370. 
108  N.  Y.  Supp.  667;  Zafarano  v.  Baird,  80  App.  Div.  144,  80  N.  Y. 
Supp.  510 ;  Regan  v.  Milliken  Bros.,  123  App.  Div.  72, 107  N.  Y.  Supp. 
722 ;  St.  Paul's  Church  v.  Mt.  Vernon  Suburban  Land  Co.,  119  App. 
Div.  45,  103  N.  Y.  Supp.  858. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
dismiss  granted,  with  $10  costs. 

SEABURY,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  Where  the  plaintiff  unreasonably  neg- 
lects to  proceed  in  his  action,  the  justice  to  whom  application  is  made 
is  equipped  by  the  statute  (section  822,  Code  Civ.  Proc.)  truly  with 
discretion  whether  or  not  to  dismiss  the  complaint ;  but  that  discretion 
would  have  been  exercised  more  discreetly  in  this  instance  had  the 
learned  justice,  in  denying  the  application,  imposed  terms,  and  so,  un- 
der all  the  circumstances,  and  following  Mladinick  v.  Livingston,  112 
App.  Div.  181,  98  N.  Y.  Supp.  46,  the  plaintiff  should  have  an  oppor- 
tunity to  try  his  cause,  and  should  have  that  opportunity  upon  payment 
of  taxable  costs  and  disbursements  before  trial,  with  motion  costs,  but 
without  costs  upon  this  appeal. 
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LIMBERT  T.  JOLINE  et  al. 
(Supreme  Court,  Appellate  Term.    AprU  8,  1909.) 

Pabties  (I  95*)— Amendment— Capacitt  of  Pasties. 

Under  Code  Ciy.  Proc.  I  723,  providing  that  wbere  an  action  Is  com* 
menced  by  proper  service,  and  there  la  some  defect  In  the  name  or  desig- 
nation, a  BQltable  amendment  may  be  made,  where  a  summons  and 
complaint  has  been  properly  served,  the  court  had  power  to  permit  an 
amendment  correcting  a  mistake  in  the  capacity  in  which  defendants 
were  sued,  so  as  to  show  that  it  was  intended  to  sue  them  in  their  capaci- 
ty as  receivers  of  a  railroad  company  of  which  they  were  receivers,  and 
not  as  receivers  of  a  corporation  concerning  the  property  of  which  they 
had  been  previously  discharged. 

[Ed.  Note. — ^For  other  cases,  see  Parties,  Cent  Dig.  (  165;  Dec.  Dig. 
I  95.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Jessie  Limbert  against  Adrian  H.  Joline  and  another,  as 
receivers  of  the  Metropolitan  Street  Railway  Company.  From  a  Mu- 
nicipal Court  judgment  for  plaintiff,  defendants  appeal.  -Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Anthony  J.  Ernest,  for  appellants. 
Millard  H.  Ellison,  for  respondent. 

LEHMAN,  J.  Under  the  authority  of  Boyd  v.  U.  S.  Mortgage  & 
Trust  Co.,  187  N.  Y.  262,  79  N.  E.  999,  9  L.  R.  A.  (N.  S.)  399,  116 
Am,  St.  Rep.  599,  the  trial  justice  seems  to  have  had  the  power  to  per- 
mit an  amendment  of  the  summons  and  complaint  herein.  Adrian  H. 
Joline  and  Douglas  Robinson,  as  receivers  of  the  New  York  City  Rail- 
way Company,  are  different  persons,  in  the  contemplation  of  the  law, 
from  Adrian  H.  Joline  and  Douglas  Robinson,  as  receivers  of  the  Met- 
ropolitan Street  Railway  Company;  but  persons  sued  in  their  "offi- 
cial or  representative  capacity  are,  in  contemolation  of  law,"  also  "dis- 
tinct persons"  (Leonard  v.  Pierce,  182  N.  Y.  431,  432,  75  N.  E.  313, 
1  L.  R.  A.  [N.  S.]  161) ;  and  yet,  in  Boyd  v.  U.  S.  Mortgage  &  Trust 
Co.,  the  court  held  (187  N.  Y.  266,  79  N.  E.  1000,  9  L.  R.  A.  [N.  S.] 
399,  116  Am.  St.  Rep.  599)  that: 

.  'The  power  of  the  court  to  permit  an  amendment  of  the  summons  and 
complaint,  so  as  to  show  that  the  defendant  Is  sued  Individually,  Instead  of 
being  sued  In  a  representative  capacity,  is  hardly  open  to  serious  question." 

The  court  further  held  that  the  result  of  such  an  amendment  was  not 
to  bring  in  a  new  party,  but  to  change  the  name  of  the  party  already 
in  court  (see  187  N.  Y.  271,  272,  79  N.  E.  999,  9  L.  R.  A.  [N.  S.]  399, 
116  Am.  St.  Rep.  699)?  See,  also,  the  opinion  of  the  Appellate  Divi- 
sion in  the  same  case  (94  App.  Div.  413,  416,  88  N.  Y.  Supp.  289,  291)  : 

"The  distinction  to  be  noted  between  the  two  lines  of  cases  Is  that  in 
the  one  the  person  or  corporation  sought  to  be  retained  as  a  party  has  been 
served  with  summons  or  process,  whereas,  In  the  other  class.  It  Is  proposed  to 
bring  In  a  new  party  and  to  have  the  original  service  on  another  person 

*For  other  cases  ses  same  to^lc  ft  I  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  dato^  ft  Rep'r  Indexes 
115  N.Y.S.— 69 


Digitized  by 


Google 


J 


1090  116  NEW  YOBK  SUPPLEMENT.  (Sup.  Ct 

or  corporation  considered  as  though  it  had  been  actually  serred  upon  the 
real  party.  Where  an  action  has  been  commenced  by  proper  serrlce,  as  in 
this  case,  upon  the  party  sought  to  be  jield,  and  there  is  some  defect  in  the 
name  or  designation,  the  Code  expressly  provides  that  a  suitable  amendment 
may  be  made  (Code  Civ.  Proc.  |  723)." 

In  the  case  at  bar  it  appears  that  Adrian  H.  Joline  and  Douglas  Rob- 
inson were  served,  being  described  as  receivers  of  the  New  York  City 
Railway.  They  were  apprised  by  the  complaint  of  the  nature  of  the 
cause  of  action  and  that  they  were  wrongly  described  therein.  They 
knew  that  the  designation  was  incorrect,  and  when  they  came  into 
court  their  attorney  expressly  disclaimed  surprise  when  an  amendment 
was  asked  designating  them  as  receivers  of  the  Metropolitan  Street 
Railway  Company.  The  conclusion  is  irresistible  that  at  all  times 
Adrian  H.  Joline  and  Douglas  Robinson,  as  receivers  of  the  Metropol- 
itan Street  Railway  Company,  were  parties  to  this  action,  although 
they  were  not  correctly  described. 

Stuyvesant  v.  Woil,  167  N.  Y.  421,  60  N.  E.  738,  52  L.  R.  A.  562 
(see,  also,  same  case  in  41  App.  Div.  651,  58  N.  Y.  Supp.  697),  is  au- 
thority for  the  proposition  that,  where  the  right  person  has  been  serv- 
ed with  process,  the  provisions  of  the  Code,  supported  by  numerous 
decisions,  uphold  the  right  to  exercise  such  power  in  the  most  liberal 
way  by  permitting  amendment  in  the  name  or  names  of  the  parties  or 
in  any  other  way  required  for  furtherance  of  justice.  This  case  is  a 
much  plainer  case  than  Boyd  v.  U.  S.  Mortgage  &  Trust  Co.,  supra, 
because,  when  these  receivers  were  served,  there  were  no  such  legal 
persons  in  existence  as  Joline  and  Robinson,  as  receivers  of  the  New 
York  City  Railway  Company.  They  had  been  discharged  as  such  re- 
ceivers two  months  before. 

Judgment  affirmed,  with  costs.    All  concur. 


COMMONWEALTH  MORTGAGE  CO.  v.  DB  WALTOFP. 

SAME   ▼.    CARRUTH. 

(Supreme  Court,  Appellate  Term.    April  S,  1909.) 

Mortgages  (8  544») — Fobeclosube  Sale— Remedies  of  Pubchaseb— Recovebt 
OF  Possession. 

Real  Property  Law  (Laws  1896,  p.  589,  c.  547)  9  194,  provides  that 
the  attornment  of  a  tenant  to  a  stranger  is  abaolntely  void,  and  does  not 
affect  the  possession  of  the  landlord,  unless  made  with  the  landlord's 
consent,  or  under  order  of  court,  or  to  a  mortgagee  after  the  mortgage 
has  become  forfeited.  Code  Civ.  Proc.  |  2231,  subd.  1,  provides  for  the 
recovery  under  summary  proceedings  of  possession  of  leased  property  from 
a  tenant,  Where  he  holds  over  after  the  expiration  of  his  term.  Section 
2232,  subd.  4,  provides  for  the  recovery  under  summary  proceedings  of 
land  from  a  person  who  has  intruded  thereon.  *Heldt  that  summary  pro- 
ceedings by  the  purchaser  at  foreclosure  sale  would  not  lie  to  recover 
possession  from  tenants  who  had  never  attorned  to  the  purchaser,  there 
being  no  privity  of  estate  or  contract  between  them,  and  it  is  immaterial 
whether  the  leases  under  which  they  hold  are  valid  or  void :  but  the  pur- 
chaser may  resort  to  equity  if  the  leases  are  fraudulent,  or,  if  the  mort- 
gagee. In  foreclosing  the  mortgage,  had  made  the  tenants  parties  to  the 

^For  oth^r  c««e8  tee  lame  topic  ft  S  MUiiBSB  In  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  Indexes 
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proceeding,  pofisession  could  be  secured  by  an  order  in  the  nature  of  a 
writ  of  assistance. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  (  1575;    Dec. 
DJg.  I  644.*] 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Actions  by  the  Commonwealth  Mortgage  Company  against  Samuel 
A.  De  Waltoif,  and  by  the  same  plaintiff,  against  Charles  R.  Carruth. 
Judgment  for  plaintiff  in  the  first  action,  and  defendant  appeals ;  and 
judgment  for  defendant  in  the  second  action,  and  plaintiff  appeals. 
Judgment  in  the  first  action  is  reversed,  and  that  in  the  second  action 
is  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Atwater  &  Cruikshank,  for  plaintiff. 
Benjamin  W.  Moore,  for  defendants. 

SEABURY,  J.  These  summary  proceedings  are  brought  by  a  pur- 
chaser at  a  foreclosure  sale  of  certain  premises,  in  a  part  of  which  these 
tenants  claimed  to  be  rightfully  in  possession.  The  purchaser  at  such 
foreclosure  sale  was  the  mortgagee  of  said  premises.  The  tenants 
claim  possession  under  leases  made  prior  to  the  filing  of  the  notice  ol 
lis  pendens  in  the  foreclosure  action  and  subsequent  to  the  making  and 
recording  of  the  mortgage.  The  tenants  were  in  possession  of  apart- 
ments in  said  premises  at  the  time  of  the  commencement  of  the  fore- 
closure suit,  and  were  not  made  parties  to  that  action.  The  tenants 
have  not  attorned  to  the  purchaser  at  the  foreclosure  sale.  These  pro- 
ceedings cannot  be  maintained  by  this  petitioner,  because  the  conven- 
tional relation  of  landlord  and  tenant  does  not  exist  between  the  par- 
ties. The  existence  of  such  a  conventional  relation  is  a  condition  pre- 
cedent to  the  institution  of  summary  proceedings.  There  is  no  privity, 
either  of  estate  or  contract,  between  a  mortgagee  who  purchases  at 
a  foreclosure  sale  and  tenants  of  the  mortgagor  holding  under  leases 
made  subsequent  to  the  mortgage,  when  such  tenants  have  not  attorn- 
ed. McKircher  v.  Hawley,  16  Johns.  289 ;  Simers  v.  Saltus,  3  Denio, 
214 ;  Sprague  National  Bank  v.  Erie  R.  R.  Co.,  22  App.  Div.  526,  48 
N.  Y.  Supp.  65 ;  Greene  v.  Geiger,  46  App.  Div.  210,  61  N.  Y.  Supp. 
524;  Wacht  v.  Erskine,  61  Misc.  Rep.  96,  113  N.  Y  Supp.  130. 

The  learned  counsel  for  the  petitioner  contends  that  "the  old  doc- 
trine of  attornment  by  tenants  has  been  practically  swept  away."  This 
statement  is  incorrect.  Section  194  of  the  real  property  law  (Laws 
1896,  p.  589,  c.  547)  distinctly  recognizes  the  validity  and  necessity  for 
an  attornment  by  the  tenant  *'to  a  mortgagee,  after  the  mortgage  has 
become  forfeited."  Mr.  Fowler,  in  his  book  on  the  Real  Property  Law, 
after  making  reference  to  the  statutes  on  this  subject,  says : 

"The  statutes  mentioned  above  have  almost  dispensed  with  the  necessity 
of  attornment,  but  not  entirely.  Even  at  the  present  day,  In  New  York,  at- 
tornment to  a  mortgagee  Is  necessary,  where  the  mortgagor  In  possession  ex- 
ecutes a  lease  and  then  defaults.  The  mortgagee  cannot  take  advantage  of  a 
lease,  made  subsequent  to  his  mortgage,  unless  the  tenant  attorns." 

"Wot  oUier  cams  im  flame  topic  ft  §  numbxb  in  Dec.  ft  Am.  Disi.  1907  to  date,  ft  Rep'r  Indezei 
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The  chief  contention  of  the  petitioner  is  that  the  leases  under  which 
the  tenants  assert  the  right  to  remain  in  possession  are  fraudulent,  and 
therefore  void.  In  the  view  which  I  take  of  this  case,  this  question  is 
not  now  before  us  for  determination.  If  these  leases  are  not  void,  then 
these  proceedings  clearly  cannot  be  maintained.  If  they  are  void,  be- 
cause they  are  the  result  of  a  fraudulent  agreement  between  the  mort- 
gagor and  the  tenants,  it  is  still  equally  apparent  that  the  conventional 
relation  of  landlord  and  tenant  does  not  exist  between  the  petitioner 
and  the  tenants.  In  claiming  tliat  the  conventional  relation  of  land- 
lord and  tenant  exists,  and  at  the  same  time  asserting  that  the  leases 
under  which  the  tenants  hold  are  void,  the  petitioner  advances  two 
propositions  which  are  inconsistent  and  mutually  destructive  of  one  an- 
other. Nor  can  the  institution  of  these  proceedings  be  justified  upon 
the  theory  that,  assuming  the  leases  to  be  void,  the  tenants  may  be 
treated  as  tenants  holding  over,  and  proceeded  against  under  subdi- 
vision 1  of  section  2231  of  the  Code  of  Civil  Procedure.  Summary  pro- 
ceedings to  remove  a  tenant  holding  over  after  the  expiration  of  his 
term  are  predicated  upon  the  previous  existence  of  the  conventional 
relation  of  landlord  and  tenant.  If  the  leases  are  void,  as  the  peti- 
tioner asserts,  and  as  the  proposition  stated  requires  us  to  assume,  then 
the  relation  of  landlord  and  tenant  did  not  exist.  As  was  said  by 
Church,  C.  J.,  in  People  ex  rel.  Ainslee  v.  Howlett,  76  N.  Y.  574,  580: 

'*The  essential  requisite  to  authorize  these  proceedings  Is  that  the  conven- 
tional relation  of  landlord  iind  tenant  should  exist.  Such  a  relation  is  claim- 
ed to  have  been  founded  upon  an  agreement  The  agreement  being  void,  the 
relation  is  not  established." 

Nor  is  it  possible  to  sustain  the  petitioner's  right  to  maintain  these 
proceedings  under  subdivision  4  of  section  2232  of  the  Code  of  Civil 
Procedure.  That  provision  of  the  statute  relates  to  the  dispossession 
of  those  who  intrude  into  or  squat  upon  real  property  without  the  per- 
mission of  the  person  entitled  to  the  possession  thereof.  It  cannot  be 
denied  that  these  tenants  entered  upon  the  premises  with  the  permis- 
sion of  the  person  entitled  thereto,  nor  can  it  be  claimed  that  these  ten- 
ants perpetrated  a  fraud  upon  the  mortgagor  to  induce  him  to  give 
permission  to  them  to  enjoy  the  premises.  If  there  was  any  fraud  in 
this  case,  it  was  not  upon  the  mortgagor,  but  the  result  of  a  conspira- 
cy between  the  mortgagor  and  these  tenants  to  defraud  the  mortgagee. 

At  least  two  practical  remedies  were  open  to  this  petitioner  as  mort- 
gagee in  dealing  with  these  tenants.  It  could  have  made  them  parties 
to  the  foreclosure  section,  and  applied  for  an  order  in  the  nature  of  a 
writ  of  assistance.  Greene  v.  Geiger,  46  App.  Div.  210,  61  N.  Y. 
Supp.  524.  Not  having  pursued  this  remedy,  the  tenants'  rights  under 
their  leases  were  not  affected  by  the  decree  in  the  foreclosure  suit. 
Davidson  v.  Weed,  21  App.  Div.  579,  48  N.  Y.  Supp.  368.  Even  now, 
if  the  leases  are  fraudulent,  as  the  petitioner  asserts,  equity  is  fully 
able  to  grant  the  petitioner  appropriate  relief.  Not  having  adopted 
either  of  these  remedies,  the  petitioner  now  seeks  relief  by  summary 
proceedings.  These  proceedings  are  statutory,  and  the  Legislature 
has  made  no  provision  for  a  case  of  this  character.  I  think  that  the 
learned  justices  of  the  court  below  erred  iq  making  their  decisions  in 
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these  cases  turn  upon  the  question  of  the  validity  of  these  leases. 
Whether  the  leases  were  valid  or  void,  summary  proceedings,  under 
the  provisions  of  the  statute  relating  to  this  subject,  are  not  the  ap- 
prrariate  remedy. 

The  order  in  the  De  Waltoff  case  should  be  reversed,  and  the  pro- 
ceeding dismissed ;  and  the  order  in  favor  of  the  tenant  in  the  Carrutb 
case  should  be  affirmed.   All  concur. 


HENDRICK  et  al.  y.  SILVER. 
(Supreme  Oonrt,  Appellate  Term.    AprU  8,  1909.) 

1.  Husband  awd  Wife  (§  301*)— Attobnet  Fkes— Separation  Suit  bt  Wife 

— LiABiLiTT  OF  Husband. 

An  attorney  may  recover  fromi  a  husband  for  services  rendered  the 
wife  in  her  action  for  a  separation,  upon  proof  that  the  suit  was  for  the 
protection  and  support  of  the  wife,  and  that  the  conduct  of  the  husband 
was  such  as  to  render  its  instigation  and  prosecution  reasonable  and 
proper. 

[Ed.  Note.~-For  other  cases,  see  Husband  and  Wtfe,  Cent  Dig.  89  137, 
1099;    Dec.  Dig.  |  801.»] 

2.  Husband  and  Wife  (8  301*)— Attobnet  Fees— Sepabation  Suit  bt  Wife 

— Liability  of  Husband— Neoessttt  fob  Suit. 

A  wife,  seeking  the  services  of  attorneys  to  secure  a  separation,  stated 
her  grievance  to  be  that  her  husband  limited  her  to  $15  a  week,  though 
his  income  was  $250  a  month;  that  she  did  not  have  enough  to  wear, 
without  definitely  specifying  what  clothes  she  had;  that  he  sometimes 
called  her  harsh  names,  without  stating  what  they  were;  and  that  he 
allowed  her  no  servant,  allowed  his  relatives  to  come  to  the  house,  and 
furnished  her  scarcely  enough  to  eat  Held,  that  the  situation  disclosed 
was  not  such  as  to  afford  the  attorneys  probable  cause  for  believing  that 
the  prosecution  of  a  separation  action  was  reasonable  and  proper  for  the 
wife's  protection  and  support,  so  as  to  entitle  them  to  recover  their  fees 
from  the  husband,  especially  where  it  appeared  that  the  wife  lived  and 
cohabited  with  him  during  the  entire  period  in  question,  ate  at  the  same 
table  and  presumably  the  same  food,  and  that  it  was  at  her  own  request 
that  she  had  no  servant,  and  there  was  no  claim  that  the  husband  did  not 
pay  the  household  expenses,  in  addition  to  the  amount  allowed  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  ((  137, 
1099;   Dec  Dig.  I  801.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  William  J.  Hendrick  and  others,  copartners,  against  Stan- 
ley G.  Silver.  Judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Bernard  Edelhertz,  for  appellant. 
Hendrick,  Abberley  &  Hendrick,  pro  se. 

GILDERSLEEVE,  P.  J.  The  action  is  for  legal  services  alleged 
to  have  been  rendered  to  defendant's  wife,  who  consulted  one  of  plain- 

•For  oth€r  c^ms  lee  lame  topie  ft  |  ntjmbsb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  R«p*r  Ind«z«» 
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tiffs  about  bringing  an  action  for  separation  against  defendant,  but 
finally  concluded  to  abandon  this  project.    The  basis  for  the  proposed 
separation  suit  was  the  alleged  failure  of  defendant  to  give  sufficient 
support  to  his  wife,  and  the  alleged  cruel  and  inhuman  treatment  by 
defendant  of  his  said  wife.    The  rule  is  that,  while  an  action  for  servi- 
ces to  the  wife  rendered  in  her  action  for  a  separation  may  be  main- 
tained by  the  attorney  against  the  husband,  still  it  is  incumbent  on  the 
attorney  to  prove  that  the  suit  was  for  the  protection  and  support  of 
the  wife,  and  that  the  conduct  of  the  husband  was  such  as  to  render 
its  instigation  and  prosecution  reasonable  and  proper.     Naumer  v. 
Gray,  28  App.  Div.  529,  61  N.  Y.  Supp.  222.    In  the  case  at  bar  one 
of  the  plaintiffs  states  that. defendant's  wife  called  on  him  and  told 
him  her  husband  treated  her  badly,  whereupon  the  said  plaintiff  "ex- 
amined the  law"  and  wrote  a  letter  to  defendant  to  come  to  see  said 
plaintiff.    In  response  to  this  letter  defendant  called  on  said  plaintiff 
at  the  latter's  residence  and  had  a  conversation  with  plaintiff,  as  also 
did  defendant's  brother,  and,  as  plaintiff  "believes,"  it  was  afterwards 
agreed  that  defendant  should  give  his  wife  $65  a  month,  but  he  is  not 
sure.     Subsequently  plaintiff  had  three  more  conversations  with  the 
wife,  making  four  in  all,  and  the  wife  finally  told  him  to  discontinue 
his  efforts  in  her  behalf,  as  she  would  try  to  "patch  up"  her  marital 
difficulties  herself,  and  this  ended  plaintiff's  services.    No  summons  or 
complaint  was  ever  prepared  in  the  proposed  action.     Plaintiff  says 
that  the  wife  told  him  that  her  husband  called  her  "harsh  names"  and 
gave  her  only  $15  a  week,  which  was  not  enough  money  for  her  sup- 
port ;  that  she  did  not  have  "enough  to  wear"  and  "hardly  enough  to 
eat" ;   and  that  the  husband  permitted  his  relatives  to  "come  into  the 
house  and  use  it  as  their  home,  and  hold  her  in  contempt  and  ridicule." 
There  appear  to  have  been  no  children  of  defendant  and  his  wife.    The 
latter  also  told  plaintiff  that  her  husband  made  her  do  the  housework, 
instead  of  giving  her  a  servant.     Plaintiffs'  brother  lawyer,  Jacob 
Walz,  swears  that  the  above  related  services  of  plaintiff  were  worth 
reasonable  $50.    This  constitutes  plaintiffs'  case,  and  defendant  made 
a  motion  to  dismiss  the  complaint  on  the  ground  that  plaintiffs  had  not 
shown  that  the  services  were  for  the  protection  and  support  of  the  wife, 
and  that  plaintiffs  had  not  shown  that  the  conduct  of  the  husband  was 
such  as  to  render  the  institution  of  a  separation  suit  reasonable  or  prop- 
er.   The  motion  was  denied,  and  exception  taken. 

Defendant  was  then  called,  and  gave  an  account  of  his  interview 
with  plaintiff.  He  also  stated  that  he  had  always  been  willing  to  give 
his  wife  a  servant,  but  she  did  not  want  one,  as  she  could  easily  do  the 
work  for  two  people — i.  e.,  herself  and  defendant — and  the  wife  did 
not  want  a  servant  around  the  place.  He  further  stated  that  plaintiff 
never  claimed  to  him  that  his  wife  accused  him  of  cruel  treatment,  but 
simply  that  they  (the  husband  and  wife)  could  not  agree.  He  also 
swore  that  during  all  the  period  of  the  alleged  services  of  plaintiffs 
to  his  wife  the  latter  lived  with  him,  ate  at  the  same  table,  and  "slept 
in  the  same  bed,". and  has  ever  since  continued  to  do  so.  He  was  ask- 
ed as  follows : 

**Q.  As  a  matter  of  fact,  during  the  entire  time  that  you  have  lived  with 
your  wife,  have  you  ever  treated  her  in  a  cruel  manner?*' 
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This  was  objected  to  by  plaintiffs'  counsel  as  calling  for  a  conclu- 
sion, and  ruled  out  under  defendant's  exception.  He  is  allowed,  how- 
ever, to  deny  that  plaintiff  ever  told  him  that  his  wife  had  accused  him 
of  cruelty  or  using  harsh  words.  Defendant's  brother  swore  that  he 
heard  defendant  ask  plaintiff  if  his  wife  accused  him  of  cruelty,  and 
that  plaintiff  replied : 

''Well,  she  did  not  say  Just  that ;  but  you  can't  get  along,  and  my  advice 
would  be  to  bring  about  a  separation,  •  •  ♦  and  if  I  win  or  lose  I  will 
make  a  motion  for  counsel  fee  and  alimony,  and  this  will  be  granted,  so  you 
have  got  to  pay  anyway,  so  I  suggest  bringing  a  friendly  action  and 'save  all 
that  expense.  Q.  Do  you  remember  whether  he  said  friendly  action,  or  a 
separation  by  consent?    A.  A  separation  by  consent    Oliat.  is  what  be  said." 

The  brother  also  denied  that  he  made  any  agreement  with  plaintiff 
that  defendant  should  pay  his  wife  $65  a  month;  but  he  stated  that 
his  brother's  income  was  $250  a  month,  and  that  one-fourth  of  that 
would  be  about  $60,  which  plaintiff  told  him  the  court  would  make  his 
brother  pay,  as  alimony,  if  a  separation  case  was  brought.  At  the 
close  of  the  entire  case  defendant's  counsel  said : 

"I  renew  my  motion  for  judgment  for  the  defendant  on  the  ground  that 
plaintiff  has  absolutely  failed  to  show  affirmatively  that  he  was  entitled  to 
anything  for  the  services,  because  he  failed  to  show  that  there  was  any  rea- 
sonable ground,  or  that  the  services  he  rendered  were  necessary  for  the  pro- 
tection of  the  wife." 

The  motion  was  denied,  and  defendant  excepted.  The  court  ren- 
dered judgment  in  favor  of  plaintiffs  for  $50  damages  and  $14.31 
costs.    Defendant  appeals. 

In  view  of  the  conclusion  of  the  court  below,  we  shall  accept  plain- 
tiff's version  as  to  what  the  wife  told  him,  and  also  as  to  all  the  dis- 
puted features  of  the  case,  as  correct ;  and  the  question  is  whether  or 
not  the  treatment  of  which  the  wife  complained  to  plaintiff  constituted 
sufficient  grounds  for  separation,  especially  in  view  of  the  uncontra- 
dicted testimony  of  defendant  that  his  wife  lived  and  cohabited  with 
him  during  the  entire  period  in  question,  and  that  it  was  at  her  re- 
quest that  he  gave  her  no  servant.  The  wife's  grievance  was  that  he 
limited  her  to  $15  a  week,  although  his  income  was  $250. a  month; 
that  she  did  not  have  enough  to  wear,  and  scarcely  enough  to  eat,  al- 
though she  ate  at  the  same  table  with  her  husband  and  presumably 
had  the  same  food ;  that  he  sometimes  called  her  "harsh  names,"  but 
what  names  do  not  appear ;  and  that  he  allowed  his  relatives  to  come 
to  the  house.  Jt  will  be  observed  that  defendant  allowed  his  wife  about 
one-fourth  of  his  income,  while  there  is  no  claim  that  he  did  not  pay 
the  household  expenses  in  addition  thereto.  It  is  not  claimed  that  he 
struck  her,  or  in  any  way  physically  misused  her,  while  the  charge  of 
"harsh  words"  is  extremely  vague  and  indefinite.  The  admission  of  his* 
relatives  to  the  house  does  not  appear  to  have  been  so  serious  an  of- 
fense as  to  justify  a  separation,  while  the  mere  claim  that  she  did  not 
have  enough  clothes  to  wear,  without  any  definite  particulars  with 
respect  to  what  clothes  she  had,  is  a  mere  conclusion,  and  could  not 
support  an  action  for  separation. 

Taking  the  wife's  statements  as  correct,  but  giving  credence  to  de- 
fendant's testimony  where  it  is  not  contradicted  by  the  plaintiffs,  or  by 
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the  statements  made  to  the  plaintiffs  by  the  wife,  it  seems  to  us  that 
the  plaintiffs  fail  to  show  that  the  services  rendered  were  necessary, 
either  for  the  wife's  protection  or  support,  and  that  the  situation  dis- 
closed was  not  such  as  to  afford  the  plaintiffs  probable  cause  for  be- 
lieving that  the  prosecution  of  the  action  for  separation  was  reason- 
able and  proper.  The  conclusion  follows  that  the  plaintiffs  failed  to 
establish  a  cause  of  action. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

LEHMAN,  J.,  concurs.    SEABURY,  J.,  concurs  in  result 


STERLING  et  al.  t.  CHELSEA  MARBLE  WORKS. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Monet  Paid  (g  1*)— Right  to  Recoveb— Request. 

In  order  to  support  an  action  to  recover  money  voluntarily  paid  for 
another,  an  express  or  implied  request  on  the  part  of  the  person  benefited 
that  the  payment  should  be  made  must  be  shown. 

[Ed.  Note. — For  other  cases,  see  Money  Paid,  Cent  Dig.  ((  10-12;  Dec 
Dig.  (  1.*] 

2.  Monet  Paid  (8  1*) — Request— Evidence. 

Where  plaintiffs  paid  the  premiums  on  certain  insurance  procured 
by  them  for  defendants  as  their  agents,  as  a  necessary  part  of  plaintiffs' 
employment,  the  necessary  request  by  defendants  that  plaintiff^  make 
such  payment,  in  order  to  entitle  plaintiffs  to  recover  the  money  so  paid, 
would  be  implied. 

[Ed.  Note. — For  other  cases,  see  Money  Paid,  Cent  Dig.  §(  10-12 ;  Dec 
Dig.  §  l.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  A.  Sterling  and  another  against  the  Chelsea  Mar- 
ble Works.  From  a  Municipal  Court  judgment  for  defendant,  plain- 
tiffs appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Chas.  De  Hart  Brower,  for  appellants. 
George  F.  Harriman,  for  respondent. 

GILDERSLEEVE,  P.  J.    The  complaint  alleges  that: 

"On  or  about  the  17th  day  of  March,  1908,  the  plaintifte,  at  the  request  of 
defendant,  procured  for  it  four  policies  of  liabUity  insurance  In  the  American 
Fidelity  Company,  and  delivered  the  policies  to  the  defendant ;  that  said  poli- 
cies insured  the  defendant  against  loss  by  liability;  and  that  the  fair  and 
reasonable  value  of  said  insurance  was  and  is  the  sum  of  $138*  no  part  of 
which  sum  has  been  paid." 

The  answer  alleges  that: 

"On  or  about  the  17th  day  of  March,  1908,  the  defendant  procured  and 
effected  certain  liability  insurance  with  the  American  Fidelity  Company,  of 
Montpelier,  Vermont,  through  plaintiffs,  as  agents  of  the  said  insurance  com- 

•For  other  caiei  see  tame  topic  ft  I  huubmr  in  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Rep'r  Indezea 
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pany,  which  insurance  is  the  same  referred  to  in  the  complaint;  that  the 
indebtedness  or  consideration  for  said  insurance,  if  any,  is  due  and  payable  to 
the  American  Fidelity  Company,  of  Montpelier,  Vermont,  and  not  to  the 
plaintiffs ;  and  that  defendant  is  not  indebted  to  plaintiffs,  in  any  sum  what- 
eyer,  on  account  of  said  insurance,  or  for  any  other  thing." 

At  the  opening  of  the  trial  defendant  moved  for  judgment  on  the 
pleadings  and  to  dismiss  the  compl&int,  on  the  ground  that  it  stated  no 
cause  of  action ;  whereupon  the  complaint  was  amended  by  adding  the 
allegation  that  plaintiffs  paid  the  said  sum  of  $138  for  said  insurance. 
No  amendment  was  asked  to  the  answer  denying  this  allegation.  The 
motion  to  dismiss  was  renewed,  on  the  ground  that  plaintiffs  had  no 
capacity  to  sue,  and  denied.  The  plaintiff  French  was  the  only  witness 
called  at  the  trial,  and  he  testified  that  defendant's  officers  asked  him 
to  get  the  insurance,  which  he  did,  and  he  delivered  the  same  to  de- 
fendant, and  that  thereafter  he  paid  the  premium  of  $138  to  the  in- 
surance company,  because  said  company  required  such  payment,  and 
that  no  part  of  such  sum  had  been  repaid  to  plaintiffs  by  defendant. 
At  the  end  of  plaintiffs'  case  defendant  renewed  its  motion  to  dismiss,, 
on  the  same  grounds  as  above  stated,  and  some  time  thereafter  the 
court  rendered  its  decision  dismissing  the  complaint,  without  prejudice 
to  the  commencement  of  another  action.    Plaintiffs  appeal. 

There  is  no  proof  of  any  assignment  by  the  insurance  company  to 
the  plaintiffs  of  its  claim  for  premiums  against  defendant,  if  any  it 
had ;  nor  is  there  any  proof  that  plaintiffs  were  the  recognized  agents 
of  the  insurance  company.  On  the  other  hand,  the  allegations  of  the 
complaint,  as  well  as  the  proofs  taken  at  the  trial,  "show  that  plaintiffs 
acted  as  agents  of  defendant  in  procuring  said  insurance,  being  re- 
quested or  employed  by  defendant  to  do  so.  The  payment  by  plaintiffs 
to  the  insurance  company  of  said  premiums  secures  the  defendant 
against  any  claim  that  might  be  made  therefor  by  the  insurance  com- 
pany against  defendant.  It  is  true  there  is  no  proof  or  allegation  of 
a  particular  request  by  defendant  that  plaintiffs  should  pay  such  pre- 
miums, nor  of  any  promise  by  defendant  to  repay  the  amount  to  plain- 
tiffs; but  the  latter  were  empowered  to  procure  such  insurance,  and 
the  proof  is  that  they  were  obliged  to  pay  said  premiums  in  order  to 
carry  out  their  employment  by  defendant,  as  the  insurance  company 
quired  the  payment  of  such  premiums,  which  had  been  charged  against 
plaintiffs  by  the  insurance  company,  not  against  defendant.  It  seems 
to  us  that  the  court  below  took  too  narrow  and  technical  a  view  of  the 
complaint,  while  the  evidence  must  be  given  a  construction  as  favor- 
able to  plaintiffs  as  reasonably  possible,  since  the  complaint  was  dismiss- 
ed on  plaintiffs'  testimony  alone. 

It  is  true  that  no  person  can  make  himself  a  creditor  of  another  by 
voluntarily  discharging  a  duty  which  belongs  to  that  other  to  perform,, 
and  no  debt  can  be  implied  in  law  from  a  voluntary  payment  of  the  debt 
of  another,  where  the  pa)rment  is  made  without  the  request  of  the  other 
by  one  who  is  under  no  legal  liability  or  compulsion  to  make  it  (Bank 
V.  Board  of  Supervisors,  106  N.  Y.  488, 13  N.  E.  439) ;  and  the  rule  is 
that,  in  order  to  support  an  action  to  recover  money  voluntarily  paid 
for  another,  it  is  essential  that  a  request  on  the  part  of  the  person 
benefited  to  make  such  payment^  either  expressed  or  fairly  to  be  tm- 
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plied  from  the  circumstances  of  the  case,  should  be  shown  (Albany 
V.  McNamara,  117  N.  Y.  168,  172,  22  N.  E.  931,  6  L-  R.  A.  212).  But 
in  the  case  at  bar  it  was  a  necessary  part  of  the  employment  of  plain- 
tiffs by  defendant  to  pay  such  premiums,  as  we  have  seen,  and  there- 
fore the  request  of  defendant  may  fairly  be  implied  from  the  circum- 
stances of  the  case.  It  seems  to  us  that  it  was  error  to  dismiss  the 
complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


GOLDBERG  v.  WEINBERGER  et  al. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Witnesses  (§  879*)^OBEDiBiHTr— Inconsistent  Statements. 

In  an  action  for  breach  of  an  employment  contract,  under  which  plain- 
tiff testified  that  he  was  entitled  to  receive  $40  per  week,  instead  of  $35, 
as  claimed  by  defendants,  the  court  erred  in  refusing  to  permit  evidence 
of  plaintiff's  declarations  that  his  wages  during  the  time  he  was  in  de- 
fendants* employ  were  less  than  he  testified  they  were,  as  affecting  his 
credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent  Dig.  f{  1209,  1220^ 
1247;  Dec.  Dig.  §  379.*] 

2.  Master  and  Servant  (|  41*) — Eicplotment  Contbaci>— BafcAOH— Bvidence- 

In  an  action  for  breach  of  an  employment  contract,  evidence  tliat 
plaintiff  had  worked  for  N.  after  his  discharge,  and  before  the  end  of 
the  term  for  which  he  sought  to  recover  damages,  which  employment  he 
had  failed  to  disdlose,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  |  53; 
Dec.  Dig.  §  41.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Herman  Goldberg  against  Henry  Weinberger  and  others. 
From  a  City  Court  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  defendants'  motion  for  a  new  trial,  they  appeal.  Reversed, 
and  new  trial  ordered.    . 

Argued  before  GILDERSLEEVE,  P.  T.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Grauer  &  Rathkopf  (Joseph  G.  Grauer  and  Charles  A.  Rathkopf, 
of  counsel),  for  appellants. 

Henry  Kuntz  (Sigmund  Horkimer,  of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiff  claims  that  on  January  1,  1908,  he  made 
an  oral  contract  with  defendants,  whereby  the  latter  employed  the  for- 
mer as  a  designer  for  one  year  from  January  1,  1908,  at  a  weekly  sala- 
ry of  $40,  out  of  which  defendants  were  to  retain  $5  a  week  as  secu- 
rity for  plaintiff's  performance  of  his  duties,  until  the  end  of  the  year, 
and  that  plaintiff  performed  his  duties  until  March  14,  1908,  when  he 
was  discharged  without  cause.  Plaintiff  found  employment  elsewhere 
for  a  short  period,  but  claims  that  he  was  unable  to  get  further  employ- 
ment during  the  term  of  the  contract,  and  he  sues  for  the  amount  due 
him  on  the  contract,  less  the  amount  earned  elsewhere.    The  defend- 

*For  other  caBes  lee  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date«  ft  Rep'r  Ind«z«i 
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ants  claim  that  the  only  contract  of  employment  between  the  parties 
was  for  no  defined  period,  other  than  weekly,  and  could  be  revoked  at 
will  by  either  party,  and  that  plaintiff  was  only  entitled  to  a  weekly 
salary  of  $35  instead  of  $4.0.  On  the  issues  of  fact  presented  the  jury 
found  for  plaintiff.    Defendants  appeal. 

We  should  not  be  inclined  to  interfere  with  the  judgment,  were  it 
not  for  certain  errors  in  the  exclusion  of  evidence.  One  Louis  Cohen 
was  called  to  prove  that  plaintiff  had  stated  to  him  that  his  wages  in 
defendants'  employ  were  not  as  claimed  by  plaintiff  at  the  trial,  which 
testimony  bore  upon  plaintiff's  credibility,  and  should  not  have  been 
excluded.  One  Newmark  also  was  called  to  show  that  plaintiff  worked 
for  him  also,  between  the  time  of  his  discharge  and  the  end  of  the 
year,  although  plaintiff  had  omitted  to  so  state.  This  testimony  should 
have  been  admitted,  as  it  not  only  bore  upon  plaintiff's  credibility,  but 
also  was  important  as  tending  to  show  that  there  should  have  been  a 
further  deduction  from  his  claim  against  defendants. 

The  alleged  errors  in  the  charge  are  unavailable  to  defendants,  as 
no  exceptions  were  taken  thereto;  but  we  think  a  sufficient  reason  is 
shown  for  a  reversal. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 


STEELE  y.  LIPPMAN. 
(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

1.  Bbokebs  (8  85*)— Actions  fob  CJompensation— Admissibility  of  Evidence. 

In  a  broker's  action  for  commissions  for  procuring  a  loan,  a  conversa- 
tion by  the  broker,  during  the  course  of  his  employment,  with  the  lender's 
attorney,  wherein  the  latter  offered  to  make  the  loan,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  8  111;  Dec.  Dig. 
8  85.*] 

2.  Bbokebs  (§  63*) — Compensation— Sufficiency  of  Bbokeb's  Sebvices. 

While  a  broker,  employed  to  procure  a  loan,  does  not  perform  his  whole 
contract  by  merely  securing  an  offer  to  loan,  but  must  actually  procure 
the  loan,  unless  his  failure  to  do  so  is  caused  by  the  borrower,  if  the  lat- 
ter repudiates  the  contract,  the  broker  need  not  produce  the  proposed 
lender,  or  even  give  his  name,  in  order  to  recover  compensation. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  88  81,  9^96;  Dec. 
Dig.  8  63.*] 

3.  Bbokebs  (8  84 ♦) — Compensation  —  Sufficiency  of  Bbokeb's  Sebvices  — 

Ability  and  Willingness  to  Pebfobm. 

If  the  borrower  absolutely  repudiates  his  contract  with  a  broker  for 
procuring  a  loan,  the  latter  need  not  show,  in  order  to  recover  compen- 
sation for  procuring  the  loan,  that  the  proposed  lender  was  able  and  will- 
ing to  carry  out  his  offer,  as  that  will  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec.  Dig.  8  84.*] 

4.  Appeal  and  Ebbob  (8  105G*)— Habmless  Erbob— Pbejudicial  Effect— Ex- 

clusion OF  Evidence. 

Where  the  record  did  not  show  whether  Judgment  was  given  for  de- 
fendant, in  a  broker's  action  for  compensation  for  procuring  a  loan,  be- 
cause of  the  conflicting  evidence,  or  because,  without  evidence  which  was 

•For  otber  caies  see  same  topic  ft  8  nttubbb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep*r  Indezea 
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improperly  excluded,  plaintiff  did  not  show  that  he  had  procured  an  offer 
to  make  the  loan,  the  exclusion  of  the  evidence  was  prejudicial  error. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and  E2rror,  Dec.  Dig.  |  1056.*> 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Henry  R.  Steele  against  Jacob  Lippman.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH^ 
MAN,  ]]. 

Wallace  N.  Vreeland,  for  appellant. 
'    Paul  Hellinger  (William  C.  Rosenberg,  of  counsel),  for  respondents 

LEHMAN,  J.  This  is  an  action  upon  a  claim  by  a  broker  for  com-^ 
missions  alleged  to  have  been  earned  upon  an  authorization  from  de- 
fendant to  procure  a  mortgage  loan  upon  certain  premises  in  the  city  of 
New  York.  The  authorization  was  subsequently  revoked,  but  the 
plaintiff  claims  that  before  the  revocation  the  broker  had  procured  and 
produced  a  person  who  was  ready,  able,  and  willing  to  make  such  a 
mortgage  loan,  and  that  the  defendant  has  repudiated  his  contract,  and 
refuses  to  accept  the  mortgage  loan,  which  he  has  procured. 

The  plaintiff,  at  the  trial,  was  not  allowed  to  introduce  in  evidence 
a  conversation  with  the  attorney  for  the  lender,  which  appears  to  be 
clearly  competent,  as  held  during  the  course  of  his  employment.  It 
would  appear  that  it  was  during  this  conversation  that  he  actually  se- 
cured an  offer  to  loan  the  amount  required  by  the  defendant.  While 
a  broker  has  not  performed  his  whole  contract  when  he  has  secured  an 
offer  to  loan  upon  the  terms  set  forth  by  the  borrower,  but  must  ac- 
tually secure  a  mortgage  loan,  unless  the  loan  fails  through  the  fault 
of  the  borrower  (Cresto  v.  White,  52  Hun,  473,  5  N.  Y.  Supp.  718  ^ 
Duckworth  v.  Rogers,  109  App.  Div.  168,  95  N.  Y.  Supp.  1089),  yet, 
if  the  borrower  absolutely  repudiates  the  contract,  then  the  broker 
need  not  go  through  the  formality  of  producing  the  lender,  or  even 
giving  his  name  (Duclos  v.  Cunningham,  102  N.  Y.  678,  6  N.  E.  790). 
He  also  need  not  show  that  the  proposed  lender  was  able,  as  well  as 
willing,  to  carry  out  his  offer,  because  that  fact  will  be  presumed. 
Thain  v.  Philbnck,  36  Misc.  Rep.  829,  47  N.  Y.  Supp.  856. 

It  does  not  appear  from  the  record  whether  the  justice  decided  this 
case  upon  the  conflict  of  evidence,  or  because,  without  tiiis  conversa- 
tion, the  plaintiff  had  failed  to  show  that  he  actually  secured  an  offer 
to  loan  the  money  upon  the  terms  proposed  by  the  defendant.  The  ex- 
clusion was,  therefore,  a  material  error,  and  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to- 
abide  the  event.    All  concur. 

•For  oUier  ca«et  see  same  topic  ft  §  mumbbb  In  Dec.  ft  Am.  Digi.  1907  to  dato,  ft  Rep'r  Indezea 
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COHEN  V.  BROOKLYN,  0.  0.  &  S.  R.  00. 

(Supreme  Court,  Appellate  Term.    April  8,  1900.) 

!•  Carbiers  (§  318*) — Cabbiage  of  PASSENGEBa— Assault  on  Passenoeb— Ac- 
tion—Evidence. 

In  an  action  by  a  passenger  for  an  assault  by  the  conductor  on  car 
No.  8J17,  proof  that  plaintiff's  attorney  had  Informed  defendant  that 
the  assault  occurred  on  car  No.  3,771,  that  the  information  was  given 
voluntarily,  after  the  denial  of  a  motion  for  a  bill  of  particulars,  and 
at  a  time  when  the  attorney  was  under  no  obligation  to  give  the  in- 
formation, which  was  given  over  the  telephone,  did  not  show  such  bad 
faith  of  plaintiff  as  to  impeach  him,  authorizing  judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  1307 ;  Dec.  Dig. 
S  318.*] 

2.  Continuance  (§  22*) — Gbounds— Absence  of  Witness. 

Where,  in  an  action  by  a  passenger  for  an  assault  by  the  conductor, 
plaintiff  testified  that  the  assault  was  committed  on  car  No.  3,717,  the 
court,  on  believing  the  testimony  of  defendant  that  it  had  no  witnesses, 
because  plaintifTs  attorney  had  stated  that  the  assault  was  committed 
by  the  conductor  on  car  No.  8,771,  might  adjourn  the  case,  so  as  to  give 
defendant  time  to  produce  evidence  as  to  car  No.  3,717,  but  it  could 
not  gl^ce  a  verdict  for  defendant  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Continuance,  Cent  Dig.  §  58;  Dec. 
Dig.  §  22.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Harry  Cohen  against  the  Brooklyn,  Queens  County  & 
Suburban  Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tifiF  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  LEH- 
MAN, JJ. 

Nathan  Greenbaum  (Albert  J.  Rifkind,  of  counsel),  for  appellant. 
George  D.  Yeomans  (Francis  R.  Stoddard,  Jr.,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  The  plaintiff  brought  this  action  to  recover  for 
an  alleged  breach  of  contract  of  carriage  by  reason  of  an  assault  by 
a  conductor  employed  by  the  defendant  upon  a  car  the  number  of 
which  the  plaintiff's  counsel  stated  upon  the  trial  to  be  3,717.  The 
-defendant  introduced  testimony  tending  to  show  that  the  plaintiff's 
attorney  had  informed  the  investigators  of  the  defendant  that  the 
number  of  the  car  was  3,771,  and  that  no  such  assault  occurred  on 
-car  No.  3,771  on  or  about  the  time  when  the  plaintiff  claimed  that  the 
assault  was  made,  and  that  no  report  of  such  accident  had  been  made. 
The  testimony  of  the  plaintifiF  was  uncontradicted.  The  testimony 
•of  the  defendant's  witnesses  as  to  what  the  plaintifiF's  attorney  had 
told  them  as  to  the  number  of  the  car  was  material  on  only  two 
points:  (1)  Good  faith  of  the  plaintiff;  (2)  as  explanatory  of  the 
-defendant's  failure  to  call  a  witness. 

As  bearing  on  the  good  faith  of  the  plaintiff,  it  must  be  remem- 
bered that  the  testimony  shows  that  this  information  was  apparently 
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given  voluntarily,  after  the  motion  for  a  bill  of  particulars  had  been 
denied,  and  at  a  time  when  the  plaintiff's  attorney  was  under  no  ob- 
ligation to  give  this  information.  It  was  given  over  the  telephone, 
and  it  is  certainly  apparent  that  there  might  easily  be  an  error  in  un- 
derstanding the  number  given.  We  therefore  conclude  that  the  testi- 
mony does  not  show  such  bad  faith  on  the  part  of  the  plaintiff  that 
he  can  be  said  to  have  been  impeached. 

Upon  the  second  point,  if  the  justice  believed  the  testimony  in  ques- 
tion, it  may  have  been  within  his  discretion  to  adjourn  the  case,  so  as 
to  give  the  defendant  time  to  produce  evidence  in  regard  to  car  No. 
3,717 ;  but  it  was  not  his  duty  to  give  a  verdict  for  the  defendant  upon 
the  merits. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


HENRY  W.  BOETTGER  SILK  FINISHING  CX).  v.  ELECTRICAL  AUDIT 

&  REBATE  CO. 

(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

Fbaud  (§  12*)— Actionable  Representations. 

It  was  alleged  in  a  complaint  for  fraud  that  defendant  represented  it 
*'could  and  would"  procure  charges  which  plaintiff  paid  for  electric  cur- 
rent to  be  cut  in  half,  and  that  it  "could  and  would"  recover  for  plain- 
tiff rebates  of  at  least  a  certain  amount.  Held,  that  these  representations 
were  not  statements  of  existing  facts,  and  were  not  of  themselves  action- 
able, and  did  not  furnish  basis  for  the  action,  though  the  fact  that  defend- 
ant broke  its  promise  may  Justify  an  action  for  breach  of  contract 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  S  14;  Dec.  Dig.  S 
12.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Henry  W.  Boettger  Silk  Finishing  Company  against 
the  Electrical  Audit  &  Rebate  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
LEHMAN,  JJ. 

Irving  G.  Fox,  for  appellant. 
Lowen  E.  Ginn,  for  respondent. 

SEABURY,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendant,  although  neither  the  complaint  nor  the  evidence  stated  a 
cause  of  action  against  the  defendant.  The  complaint  attempts  to  state 
a  cause  of  action  for  damages  for  fraud. 

It  is  alleged  that  the  defendant  represented  that  it  "could  and  would" 
procure  the  charges  which  the  plaintiff  paid  for  electric  current  to  be 
cut  in  half,  and  that  it  "could  and  would"  recover  for  plaintiff  re- 
bates of  at  least  one-half  of  all  bills  that  plaintiff  had  paid  for  elec- 
tricity during  the  year  last  past.  These  representations  were  not  state- 
ments of  existing  facts,  and  were  not  of  themselves  actionable.    The 

*For  oUier  cases  ■«•  same  topic  ft  S  numsbb  In  Deo.  ft  Am.  Digiw  1807  to  d»t«.  ft  Rep'r  XnCtexea 

■  Digitized  by  VjOOQIC 


Sup.  Ct.)  NATIONAL  ATHLETIC  CLUB  V.  BINGHAM.  1103 

fact  that  thie  defendant  may  have  broken  its  promise  may  have  justified 
an  action  for  breach  of  contract,  but  did  not  furnish  the  basis  of  an 
action  predicated  upon  fraud. 

The  court  below  in  its  charge  submitted  both  the  issues  of  breach  of 
contract  and  of  fraud  to  the  jury,  and  charged  that,  if  there  had  been 
a  breach  of  contract,  the  plaintiff  could  recover.  Subsequently  the 
court  modified  this  part  of  its  charge,  and  instructed  the  jury  that  the 
plaintiff  could  only  recover  upon  the  theory  of  fraud.  In  the  contract 
under  which  the  plaintiff  paid  the  $100,  which  it  seeks  to  recover  in 
this  action,  the  defendant  agreed  to — 

"obtain  the  cbeapeet  contract  for  an  electric  current,  also  test  our  meters,  and 
examine  motors,  whenever  necessary,  and  audit  our  bills  for  one  year  from 
date,  •  ♦  ♦  and  guarantee  to  obtain  rebates  on  all  overcharged  bills  to 
date." 

The  judgment  recovered  is  without  any  legal  foundation,  and  must 
be  reversed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  without 
prejudice  to  a  new  action.    All  concur. 


NATIONAL  ATHLBTIO  CLUB  OF  AMERICA  v.  BINGHAM,  Police  Com'r, 

et  al.    WHIRLWIND  ATHLETIC  CLUB  v.  SAME.     BROWN'S 

ATHLETIC  ASS'N  v.  SAME. 

(Supreme  Court,  Special  Term,  New  York  County.    April  12,  1909.) 

Tbial  (§  13*)— Calendabs— Pbefkbbed  Causes. 

Code  Civ.  Proc*  I  791,  subd.  2,  giving  a  preference  to  an  action  in  which 
the  city  of  New  York  or  a  board  of  officers  exercising  statutory  powers 
for  the  prevention  or  punishment  of  statutory  violations,  etc.,  enacted 
while  the  head  of  the  police  department  of  New  York  City  consisted  of  a 
board  of  officers,  gives  a  preference  to  an  action  against  the  poUce  com- 
missioner of  the  city,  who  is,  under  Laws  1901,  p.  1,  c.  466,  the  head  of  the 
police  department,  with  powers  and  duties  and  functions  of  the  board 
constituting  the  head  of  the  department  under  prior  laws. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  32;  Dec.  Dig.  §  13.  ♦! 

Actions  by  the  National  Athletic  Club  of  America,  by  the  Whirlwind 
Athletic  Club,  and  by  Brown's  Athletic  Association  against  Theodore 
A,  Bingham,  as  Police  Commissioner,  and  others.  Motion  for  a  pref- 
erence granted. 

James  A.  Deering  (J.  C.  Toole,  of  counsel),  for  plaintiffs. 
Francis  K.  Pendleton,  Corp.  Counsel  (John  H.  Greener,  of  counsel), 
for  defendants. 

GIEGERICH,  J.  The  question  presented  by  these  motions  is  wheth- 
er the  police  commissioner,  who  is  made  a  party  to  these  actions,  is  en- 
titled to  a  preference  of  the  trial  of  the  same  under  the  provisions  of 
subdivision  2  of  section  791  of  the  Code  of  Civil  Procedure.  That 
subdivision,  so  far  as  material  to  be  quoted,  is  as  follows : 

"(2)  An  action  or  special  proceeding  in  which  the  city  of  New  York  or  a 
board  of  officers,  exercising  powers  conferred  by  a  statute  for  the  protection 

•For  other  cases  see  same  topic  A  f  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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4>f  public  health  or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects.    •    •    *  " 

In  opposition  to  the  motion  it  is  argued  that  the  statute  awards 
a  preference,  in  explicit  terms,  only  to  a  board  of  officers,  and  not  to 
an  individual  officer.  In  order  to  properly  understand  and  construe  the 
statute,  it  is  necessary  to  consider  the  provisions  of  the  old  (Laws 
1882,  p.  1,  c.  410)  and  new  charter  (Laws  1897,  p.  1,  c.  378,  as  amend- 
ed by  Laws  1901,  p.  1,  c.  466).  At  the  time  the  subdivision  of  the 
Code  section  under  consideration  was  amended  by  chapter  397,  p.  563, 
of  the  Laws  of  1882,  and  again  by  chapter  136,  p.  262,  of  the  Laws 
•of  1898,  the  head  of  the  police  department,  as  well  as  the  heads  of 
various  other  city  departments,  consisted  of  boards  of  officers,  instead 
of  single  officers  (Laws  1882,  pp.  8,  9,  c.  410,  §§  34  to  45,  both  inclu- 
sive). When  the  new  charter  was  amended  by  chapter  466,  p.  1,  of 
the  Laws  of  1901,  changes  were  made  by  substituting  single  commis- 
sioners in  place  of  boards  as  heads  of  several  departments,  among 
them  the  Qolice  department ;  section  99  of  such  act  providing  that  "the 
head  of  the  police  department  shall  be  called  the  police  commissioner." 
Furthermore,  section  1,  c.  33,  p.  41,  of  the  Laws  of  1901  provided  as 
ioUows : 

"Section  1.  The  terms  of  office  of  the  police  commissioners  of  the  city  of 
"New  York,  heretofore  constituting  the  police  board,  shall  cease  and  determine 
-within  ten  days  after  the  passage  of  this  act,  and  the  powers,  duties  and  fune^ 
tions  now  by  law  exercised  by  and  imposed  on  them  are  hereby  granted  to 
■and  concentrated  upon  and  vested  in  a  single  police  conunissioner.    ^    ^    •  ** 

From  the  statutes  above  cited  it  appears  that  at  least  as  far  back 
as  1882  it  was  the  policy  of  the  Legislature  to  permit  a  preference 
to  actions  in  which  the  head  of  the  police  department  was  a  party.  It 
is  not  difficult  to  discover  good  reasons  which  moved  the  Legislature  to 
^rant  such  a  preference.  Of  all  the  city  departments  it  is  perhaps  the 
most  important  that  a  speedy  determination  be  made  of  issues  in  ac- 
tions and  proceedings  affecting  the  police  department.  Questions 
affecting  the  maintenance  of  the  public  peace  are  at  least  as  urgent 
as  any  others.  But  neither  the  urgency  of  such  questions  nor  their 
character  in  any  other  respect  is  at  all  affected  by  the  fact  that  the 
liead  of  the  police  department  consists  of  a  single  officer,  instead  of 
several.  Under  such  circumstances  the  language  of  the  statute  should 
not  be  construed  too  narrowly. 

My  conclusion  is  that  in  conferring  upon  a  single  police  commission- 
•er,  who  was  substituted  in  place  of  the  former  several  police  commis- 
sioners, the  powers,  duties,  and  functions  previously  belonging  to  them, 
it  was  the  intention  of  the  Legislature  that  a  preference  should  con- 
tinue to  be  granted  in  actions  and  proceedings  to  which  the  police 
commissioner  was  a  party.  It  must  be  confessed  that  more  apt  terms 
might  have  been  selected  to  express  such  intention  than  those  em- 
ployed in  section  1,  c.  33,  p.  41,  of  the  Laws  of  1901,  above  quoted ; 
but  still  I  find  less  difficulty  in  holding  that  the  legislative  purpose  was 
to  continue  the  provision  for  a  preference  than  in  taking  the  opposite 
view. 

Motions  granted.    Settle  orders  on  notice. 
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TATLOE  et  al.  v.  ESSBLSTTN. 

(Supreme  Court,  Appellate  Term.    April  8,  1909.) 

t»  Sales  (§  479*)  —  CoNDinoirAL  Sales  —  Remedies  of  Selleb^Natube  and 
Form. 

Where  goods  are  sold  under  a  contract  reserving  the  title  in  the  seller 
until  the  purchase  price  is  paid,  and  providing  for  monthly  installments  of 
the  purchase  price,  the  seller  cannot  bring  an  action  for  goods  sold  and 
delivered  and  claim  the  entire  price  until  all  the  installments  are  due; 
but  after  all  the  installments  are  due  the  seller  has  the  right  to  either 
disaffirm  the  sale  and  replevy  the  goods,  or  of  enforcing  the  sale  and  su- 
ing for  the  price,  until  by  some  unequivocal  act  he  indicates  his  election. 

[Ed.  Note.^For  other  cases,  see  Sales,  Cent.  Dig.  §S  1420-1486;  Dec 
Dig.  §  479.»] 
2.  Sales  (§  479*)— Installments  on  Conditional  Sale. 

The  seller,  under  a  contract  of  conditional  sale  of  goods,  is  entitled  to 
interest  on  the  installments  from  the  date  when  they  are  due,  without 
any  demand. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec.  Dig.  S  470.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  F.  Taylor  and  Edwin  M.  Miller,  copartners  doing 
business  as  J.  F.  Taylor  &  Co.,  against  Jacob  B.  Esselstyn.  Judgment 
for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
LEHMAN,  JJ. 

Louis  T.  Noonan,  for  appellant. 
Howard  Hasbrouck,  for  respondents. 

LEHMAN,  J.  This  is  an  action  for  goods  sold  and  delivered  under 
a  contract  for  the  sale  of  books  at  the  agreed  price  of  $80,  to  be  paid 
in  monthly  installments  of  $4  each;  title  to  remain  in  the  plaintiffs 
until  the  payments  are  completed.  The  plaintiffs  introduced  the  con- 
tract in  evidence,  and  proved  the  delivery  of  the  books,  the  payment 
of  one  installment,  and  that  all  the  remaining  installments  were  then 
due  and  owing.  The  appellant  claims  that,  inasmuch  as  the  contract 
reserved  the  title  in  the  plaintiffs  until  the  payments  were  complete, 
the  plaintiffs  cannot  bring  an  action  based  on  the  theory  of  title  hav- 
ing passed  to  the  defendant  upon  delivery. 

Until  all  the  installments  were  due  the  plaintiffs  could  not  bring  an 
action  for  goods  sold  and  delivered  and  claim  the  entire  piece  (Mans- 
field V.  Strauss  [Sup.]  68  N.  Y.  Supp.  682);  but  after  all  the  pay- 
ments were  due  the  plaintiffs  could  regard  this  contract  as  a  cash  sale 
made  upon  the  same  reservation  of  title.  They  would  thereupon  have 
the  election  of  disaffirming  the  sale  and  replevying  the  goods,  or  of 
enforcing  the  sale  and  suing  for  the  price.  Kirk  v.  Crystal,  118  App. 
Div.  32,  103  N.  Y.  Supp.  17,  affirmed  without  opinion  Seaboard  Nat. 
Bank  v.  Bank  of  America,  193  N.  Y.  26,  85  N.  E.  829.  Until  they 
have  indicated  their  election  by  some  unequivocal  act,  they  have  the 

*For  other  oaaes  aee  aame  topic  ft  {  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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right  to  affirm  or  disaffirm  the  sale.  In  this  case  they  have  not  pre- 
viously made  such  election  by  demanding  back  the  books,  although  it 
appears  that  they  may  have  suggested  that  a  return  of  the  books 
voluntarily  by  the  defendant  would  make  a  proper  adjustment. 

The  plaintiffs,  therefore,  have  a  right  to  maintain  this  action.  They 
are  entitled  to  interest  upon  the  installments  from  the  date  when  they 
were  due,  without  any  demand. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


COLUMBUS  DRY  GOODS  CO.  ▼.  GLOBB  &  RUTGERS  FIRE  INS.  GO. 
(Supreme  Court,  Appellate  DIyIsIoii,  First  Department     April  8,  1909.) 

L  INSUSANOE  (§  ess*)— FiBE  INSURANOB— COMPLAINT— SUFFICIENCY. 

A  complaint  in  an  action  on  a  flre  policy. on  personal  property,  which  al- 
leges that  at  the  times  mentioned,  "down  to  the  tiiiie  of  their  destruction 
by  fire"  as  set  forth,  plaintiff  was  the  owner  of  the  personal  property  in 
the  building  then  occupied  by  him,  sufficiently  alleges  ownership  at  the 
time  of  the  fire. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  ^  633.*] 

%  INSUBANOB  (§  e36*)— FiBB  INSUBANOB— COMPLAINl^SUFFICIENCY. 

In  an  action  on  a  fire  policy,  the  fact  that  plaintiff  has  obtained  satis- 
faction from  other  insurance  is  an  afflrmative  defense,  which  is  not 
shown  by  the  aUegation  in  the  complaint  that  plaintlfi!  had  other  insurance 
on  the  property  destroyed,  which  aggregated  more  than  the  loss,  without 
any  showing  that  he  had  collected. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec  Dig.  i  636.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Columbus  Dry  Goods  Company  against  the  Globe  & 
Rutgers  Fire  Insurance  Company.  From  a  judgment  of  dismissal 
at  the  opening  of  plaintiff's  case,  it  appeals.  Reversed,  and  new  trial 
ordered. 

See,  also,  115  N.  Y.  Supp.  1116. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Learned  Hand,  for  appellant. 
Charles  D.  Qeveland,  for  respondent. 

INGRAHAM,  J.  The  defendant  took  two  objections  to  this  com- 
plaint, which  its  counsel  designated  as  technical,  but  which  we  think 
are  frivolous.  The  action  is  brought  to  recover  upon  a  policy  of  fire 
insurance  upon  personal  property  contained  in  a  five-story  metal- 
proof  building  located  in  the  city  of  Columbus,  Ohio.  The  complaint 
alleges  that  "at  the  times  hereinafter  mentioned,  down  to  the  time 
of  Aeir  destruction  by  fire,  as  hereinafter  set  forth,  the  plaintiff  was 
the  owner  of  certain  fixtures  and  other  personal  property  in  a  build- 
ing tfien  occupied  by  the  plaintiff  and  known  as  Nos.  168  to  178  North 
High  street,  Columbus,  Ohio,"  and  the  first  objection  is  that  the  al- 
legation "down  to  the  time  of  their  destruction  by  fire"  is  not  an  al- 
l^ation  that  the  plaintiff  was  the  owner  of  the  building  at  the  time 
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of  the  fire.  The  allegation  is  that  the  plaintifiF  was  the  owner  of  the 
property  down  to  its  destruction  by  fire,  and  after  it  was  destroyed 
there  was  certainly  no  property  to  be  owned  by  the  plaintiff  or  any- 
body else.  If  the  plaintiff  owned  it  down  to  its  destruction,  it  could 
never  have  been  owned  by  any  one  else;  for  when  it  was  destroyed 
it  ceased  to  be  property  at  all  which  was  subject  to  ownership,  and 
it  was  for  the  loss  caused  by  the  destruction  by  fire  of  the  property 
which  the  defendant  undertook  to  insure  against.  As  the  plaintiff 
owned  the  property  until  it  was  destroyed,  the  defendant  then  became 
liable  for  the  damage  sustained  by  the  plaintiff  in  consequence  of 
such  destruction. 

The  second  point  is  presented  by  the  allegation  of  the  complaint 
that  "the  true  and  actual  cash  value  of  the  said  property  so  insured, 
at  the  time  of  the  destruction  thereof  and  damage  thereto,  was  at 
least  the  sum  of  thirty-seven  thousand  ($37,000)  dollars,  and  that  the 
loss  sustained  by  the  plaintiff  from  such  fire  was  at  least  the  sum 
of  twenty-four  thousand  ($24,000)  dollars,"  and  that  the  plaintiff  had 
insurance  on  the  property  insured  aggregating  the  sum  of  $33,245.75, 
in  addition  to  said  binder  or  contract  of  insurance  issued  by  the  de- 
fendant upon  the  said  property;  and  the  objection  is  that  it  appears 
on  the  face  of  the  complaint  that  the  plaintiff  has  suffered  no  loss, 
as  the  insurance  upon  the  property  was  $33,000  and  the  loss  $24,000. 
There  is  no  allegation  that  the  plaintiff  has  collected  upon  this  in- 
surance the  amount  of  the  loss,  and  there  is  nothing  suggested  in 
the  complaint  that,  because  the  insurance  had  actually  exceeded  the 
loss,  the  defendant  company  should  be  exonerated  from  liability,  while 
the  other  companies  are  to  be  held  for  more  than  the  proportion  of 
the  loss  which  each  policy  bears  to  the  total  amount  of  insurance. 
The  complaint  alleges  that  the  defendant  is  a  domestic  corporation, 
organized  under  the  laws  of  the  state  of  New  York,  and  is  engaged 
in  business  within  the  states  of  New  York,  Ohio,  and  elsewhere.  If 
there  is  any  presumption  at  all  as  to  the  form  of  the  policy,  it  should 
be  assumed  that  the  policy  is  the  standard  policy  prescribed  for  in- 
surance by  New  York  corporations;  but,  assuming  that  there  is  no 
presimiption  as  to  the  form  of  the  policy,  the  defendant  was  liable 
under  its  policy  for  the  loss  that  the  plaintiff  sustained  in  consequence 
of  the  destruction  of  the  property  insured  by  fire.  If  the  plaintiff  had 
obtained  satisfaction  of  that  loss  from  other  insurance  upon  the  prop- 
erty, it  was  an  affirmative  defense ;  and  the  mere  allegation  of  other 
insurance,  which  equaled  the  loss,  cannot  by  any  construction  be  turn- 
ed into  an  allegation  that  the  plaintiff  has  obtained  a  satisfaction  of 
its  damage  from  such  other  insurance.  , 

We  think  the  dismissal  of  the  complaint  was  clearly  error,  and  that 
the  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 
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A.  B.  BARB  ft  CO.,  Bespondent,  ▼.  DU- 
MONP,  Appellant.  (Supreme  Court,  Appellate 
DiviBion,  Second  Department  March  5,  1909.) 
Action  by  A.  B.  Barr  &  Co.  against  Pierre 
D.  Dumont  No  opinion.  Judgment  and  order 
affirmed,  with  costa. 

AGKERBIAN  ▼.  BBRRIMAN.  (Supreme 
ComtU  Appellate  Division.  First  Department. 
March  26,  1909.)  Action  by  Adolph  L  Acker- 
man  against  Matthew  C.  Berriman.  No  opin- 
ion. Motion  denied,  with  $10  cosU.  Settle  or- 
der on  notice. 

ADLEB  y.  PHILIP  ft  WM.  KBLINQ 
BREWING  (X>.  (Supreme  Court,  Appellate 
Division,  First  Department  February  26, 
1909.)  Action  by  PhiUp  Adler  against  the 
Philip  ft  Wm.  Bbling  Brewing  (Company.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 


ADLIN  V.  EXCELSIOR  BRICK  00.  OF 
HAVERSTRAW  et  al.  (Supreme  Court,  Ap- 
pellate DiTision,  Second  Department,  ^farch 
12,  1909.)  Action  by  Minnie  Adlin,  as  admin- 
istratrix, etc.,  of  Elimeleidi  Adlin,  deceased, 
against  the  Excelsior  Brick  Company,  of  Hav- 
erstraw,  N.  Y.  No  opinion.  Motion  for  re- 
argument  as  to  the  defendants  Everett  Fow- 
ler and  Lucien  Washburn  granted,  and  case 
set  down  for  Tuesday,  April  20,  1909. 

ADRIANCB,  PLATT  ft  CO.,  Appellant,  v. 
LEHIGH  VALLEY  R.  (X).,  Respondent.  (Su- 
preme Court,  Appellate  Diyision,  Fourth  De- 
partment. January  27,  1909.)  Action  by  Adri- 
ance,  Piatt  ft  Co.  against  the  Lehigh  Valley 
Railroad  Company.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

In  re  AHEARN.  (Supreme  Court,  Appellate 
Division,  First  Department  February  11, 
1909.)  In  the  matter  of  Frank  T.  Aheam.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


AITKSSN,  Appellant,  y.  YOUNG,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department.  February  5,  1909.)  Action  by 
John  Aitken,  individually,  etc.,  against  Charles 
H.  Young,  as  executor.  Q.  R.  Westerfield,  for 
appellant  A.  Ritchie,  for  respondent.  No 
opmion.  Judgment  affirmed,  with  C08ts<  Order 
filed. 

AKER   V.    BROOKLYN   DAILY   EAGLE. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment   March  2o,  1909.)    Action  by  Even- 


der  S.  Aker  against  the  Brooklyn  Daily  Eagle. 
No  opinion.  Motion  denied,  with  $10  costiL 
Order  filed. 

ALTBRSOHN  ▼.  TENZER.  (Snpremi 
Court,  Appellate  Division,  First  Department 
March  5,  1909.)  Appeal  from  Special  Term, 
New  York  (bounty.  Action  by  Abe  Alters&hn 
against  Michael  Tenzer.  From  an  order  of 
the  Special  Term  opening  a  default,  plaiatiS 
appeals.  Modified  and  aflirmed.  J.  Leon 
Brandmarker,  for  appellant  Benjamin  Reasa, 
for  respondent 

PER  CURIAM.  The  order  should  be  modi- 
fied, by  requiring  the  defendant,  as  a  conditioQ 
of  opening  the  default,  to  pay  all  the  coats  ia 
the  action,  to  be  taxed,  in  addition  to  the  shei^ 
iffs  fees,  and,  as  so  modified,  affirmed,  with 
$10  costs  and  disbursements  to  the  appellant 

AMERIOAN  MFG.  CO.,  Appellant,  t.  CITY 
OF  NEW  YORK  et  aL,  Respondents.  (Su- 
preme Court,  Appellate  Oivision,  Second  De- 
partment  March  5,  1909.)  Action  by  the 
American  Manufacturing  Company  against  the 
dty  of  New  York,  and  John  J.  O'Brien,  as 
commissioner  of  water  supply,  gas,  and  electric- 
ity of  the  city  of  New  Yoxk.  No  opinion.  Mo- 
tion for  stay  granted,  without  costs.  Settle 
order  before  Mr.  Justice  BURR. 

AMPERSAND  HOTEL  CO.  v.  HOME  INS. 
CO.  et  al.  (Suprane  Court  Trial  Term. 
Franklin  County.  January,  1909.)  Action  by 
the  Ampersand  Hotel  Company  against  tb« 
Home  Insurance  Company  and  another.  Judg- 
ment for  plaintiff.  Reversed  on  appeal.  See 
115  N.  Y.  Supp.  480.  William  B.  Ellison  and 
Arnold  L.  Davis,  for  plaintiff.  Hartwell  Ca- 
bell, for  defendant  Home  Ins.  Co. 

McLAUOHLIN,  J.  This  action  is  brought 
to  recover  on  a  policy  of  fire  insurance  issued 
by  the  defendant  Home  Insurance  CSompany 
to  the  plaintiff,  and  was  tried  by  the  court:  a 
jury  having  been  waived.  It  is  conceded  that 
the  property  insured  was  destroyed  by  fire 
withm  the  life  of  the  policy,  and  that  proofs  oi 
loss  were  duly  served  upon,  and  have  beea 
retained  by,  the  insurance  company.  The  com- 
plaint alleges  that  by  the  terms  of  the  policy 
the  loss  was  payable  to  the  defendant  Mutual 
Life  Insurance  Company  of  New  York,  men- 
gagee,  as  its  interest  might  appear^  and  that 
It  refused  to  join  with  the  plaintiff  in  bringio? 
the  action,  and  for  that  reason  it  was  made  a 
party  defendant  The  indorsement  on  the  pol- 
icy in  fact  was  ''Loss,  if  any,  payable  to  the 
Mutual  Life  Insurance  Company  of  New  York, 
mortgagee  of  the  insured  propearty/'  The  first 
question  presented  is  whether  the  plaintiff  cac< 
in  any  event,  maintain  this  action.  It  has  been 
held  that  under  a  similar  clause  a  mortgagee 
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lould  maintain  an  action  upon  a  policy  and  col- 
ect  the  entire  loss  without  joining  as  plain- 
iff  the  mortgagor  (Gone  ▼.  Niagara  Fire  Ins. 
:o.,  60  N.  Y.  619),  and  it  would  seem  to  follow, 
t  nothing  else  appeared,  that  where  the  loss 
8  made  payable  to  the  mortgagee  the  mort- 
rajsror  could  not,  without  the  consent  and  co- 
operation of  the  mortgagee,  in  case  of  loss, 
uaintain  an  action  to  recover  the  same.  I  do 
lot  think  this  rule  is  applicable  to  the  present 
ase,  inasmuch  as  it  here  appears,  not  only 
rom  the  evidence  adduced  at  the  trial,  but 
ilso  from  the  defendant's  answer,  that  the 
iome  Insurance  Company  had  an  agreement 
vith  the  mortgagee  whereby  the  loss  was  to  be 
>aid  to  it  "as  its  interest  may  appear,"  and 
iiat  pursuant  thereto  the  mortgagee  had  been 
»aid  and  thp  Home  Company  had  become 
abrogated  to  Its  rights.  The  policy  was  issued 
t  the  request  of  the  plaintiff,  and  the  premium 
»aid  to  the  insurance  company  by  it.  The 
►rimary  purpose  of  the  insurance  was  to  pro; 
ect  the  interest  of  the  insured  and  incidental- 
7  to  secure  to  the  mortgagee,  in  case  the  mort- 
aged  property  was  destroyed,  payment  of  its 
i>an  in  so  far  as  its  security  was  diminished. 
:iiis  not  only  appears  from  the  acts  of  the 
parties  with  reference  to  the  insurance,  but  al- 

0  from  the  agreement,  which  should  be  read 
a  connection  with  the  policy  itself.  If  this  be 
he  correct  construction  to  be  put  upon  the 
•olicy,  then  whatever  loss  there  was,  over  and 
hove  what  might  be  necessary  to  make  good 
he  mortgagee's  security,  belongs  to  the  plain- 
iff.  The  total  insurance  was  largely  in  excess 
f  the  mortgagee's  lien.  Therefore,  when  the 
nsurance  company  refused,  upon  request,  to 
•ring  the  action,  'the  plaintiff  had  a  right  to  do 
0,  making  the  mortgagee  a  defendant.     Lewis 

Guardian  Fire  &  Life  Assur.  Co.,  181  N.  Y. 
02.  74  N.  B.  224,  106  Am.  St.  Rep.  557.  To 
old  otherwise  would  enable  the  insurance 
ompany  to  escape  liability,  except  in  so  far 
s  the  mortgagee  had  an  interest. 

But  it  is  contended  that,  even  if  it  be  assum- 
d  the  plaintiff  can  maintain  the  action,  a 
ecovery  cannot  be  had  for  a  portion  of  the 
)ss  because  of  the  existence  of  certain  chattel 
lortgages  upon  a  part  of  the  property  at  the 
ime  the  fire  occurred.     As  to  these  mortgages 

brief  statement  of  the  facts  seems  to  be  nec- 
ssary.  The  plaintiff  was  incorporated  in  1898, 
nd  immediately  thereafter  acquired  the  great- 
r  part  of  the  property  which  is  the  subject  of 
he  insurance.  It  at  once  authorized  the  is- 
iiance  of  a  mortgage  upon  its  real  property  to 
he  Mutual  Life  Insurance  Company  to  secure 
he  bonds  of  its  predecessor,  and  a  second  mort- 
age upon  its  real  and  personal  property  to  the 
ruaranty  Trust  Company  of  New  York  to  se- 
are  an  issue  of  second  mortgage  bonds.  Ac- 
ordingly,  on  the  27th  of  April,  1896,  a  mort- 
age iipon  its  real  property  was  executed  to 
tie  Mutual  Life  Insurance  Company,  and  on 
he  14th  of  July  following  a  chattel  mortgage 
'as  also  given  upon  certain  personal  property, 
rhich  was,  on  the  same  day,  filed  in  the  proper 
)wn  clerk's  office.    This  mortgage  was  refiled 

1  1902.  or  another  mortgage  covering  the  same 
roperty  given  to  take  its  place,  and  then  filed. 
*he  mortgage  to  the  Guaranty  Trust  Company 


was  given,  which  covered  both  real  and  per- 
sonal property.  It  was  executed  and  recorded 
simultaneously  with  the  real  estate  mortgage 
to  the  Mutual  Life  Insurance  Company.  The 
total  insurance  covered  by  the  policy  in  suit 
is  $2,499.38,  of  which  $1,499.38  was  upon  build- 
ings and  $1,000  upon  personal  property  therein. 
It  is  strenuously  contended  that  a  recovery 
cannot  be  had  for  the  item  of  $1,000  by  reason 
of  the  presence  of  the  chattel  mortgages  re- 
ferred to.  This  contention  is  based  upon  the 
following  provision  in  the  policy:  "This  en- 
tire policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be 
void  *  ♦  •  if  the  subject  of  insurance  be 
personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage."  It  is  not  claimed  by 
the  plaintiff  that  this  provision  of  the  policy 
was  strictly  complied  with,  and  it  could  not 
well  be,  because  the  chattel  mortgages  existed, 
and  no  specific  reference  was  made  to  either 
of  them  in  the  policy;  and  if  this  were  all 
there  was  to  it  I  do  not  see  how  a  recovery 
could  be  had  for  the  item  covering  personal 
property.  But  this  is  not  all.  As  to  the  mort- 
gage to  the  Mutual  Life  Insurance  Company,  the 
fact  is  not  disputed  that  the  agent  of  the 
Home  Insurance  Company,  at  the  time  he  is- 
sued the  policy,  knew  of  Its  existence,  and  that 
it  covered  "chattels  as  well  as  realty."  This, 
supplemented  by  the  indorsement  on  the  policy 
of  ''^Loss,  if  any,  payable  to  the  Mutual  Life  In- 
surance Company  of  New  York,  mortgagee  of 
the  insured  property,"  estops  the  insurance  com- 
pany which  issued  the  policy  from  claiming  a 
forfeiture  upon  this  ground.  The  company  not 
only  had  actual  notice  of  the  existence  of  the 
mortgage,  but  from  the  indorsement  on  the  pol- 
icy it  had  constructive  notice  at  least  of  the 
fact  that  the  mortgage  covered  all  the  property 
mentioned  in  the  policy.  As  to  the  (Guaranty 
Trust  Company  mortgage  a  more  serious  ques- 
tion is  presented.  This  mortgage,  as  already 
stated,  was  executed  simultaneously  with  the 
mortgage  on  the  real  estate  to  the  Mutual  Life 
Insurance  Company.  It  was  filed  on  or  about 
the  day  it  was  executed  in  the  proper  town 
clerk's  office,  and  at  the  trial  it  was  stipulated 
that  it  was  still  in  full  force  and  effect ;  but,  not- 
withstanding that  fact,  I  am  of  the  opinion  it 
does  not  prevent  a  recovery.  It  did  not  legally 
cover  personal  property  acquired  after  its  ex- 
ecution. The  most  that  can  be  claimed  is  that 
it  covered  the  personal  property  destroyed  by 
fire  which  was  in  the  building  at  the  time  the 
mortgage  was  made  and  filed.  The  total 
amount  of  insurance  upon  the  personal  proper- 
ty was  $23,225,  of  which  this  defendant's  por- 
tion was  $1,000.  The  total  value  of  the  per- 
sonal property  destroyed  by  the  fire  was  up- 
wards of  $60,000,  of  which  more  than  $25,000 
was  purchased  by  the  plaintiff  subsequently 
to  the  execution  of  this  mortgage.  If,  there- 
fore, it  be  held  that  the  mortgage  was  a  valid 
and  subsisting  lien  on  the  property  which  it 
covered  at  the  time  the  fire  occurred,  plaintiff 
sustained,  on  the  personal  property  not  covered 
by  it,  a  loss  largely  in  excess  of  the  total 
amount  of  insurance  thereon.  The  trend  of 
judicial  decisions  is  to  the  effect  that  a  policy 
of  fire  insurance  should  not  be  declared  void 
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unless  the  facts  clearly  warrant  It  (Common- 
wealth y.  Hide  &  Leather  Bank,  112  Mass. 
136, 17  Am.  Rep.  72),  and  therefore,  if  it  be  as- 
sumed that  there  was  property  destroyed  by 
the  fire  which  was  incumbered  by  a  mortgage 
as  well  as  that  which  was  free  from  such  in- 
cumbrance, then  I  am  of  the  opinion  that  it 
must  be  held  the  policy  only  attached  to  that 
which  was  unincumbered  (Pratt  y.  Dwelling 
House  M.  P.  Ins.  Co.,  130  N.  Y.  20G,  29  N. 
B.  117;  Merrill  v.  Agricultural  Ins.  O).,  73 
N.  Y.  452,  29  Am.  Rep.  184;  Coleman  t. 
Phoenix  Ins.  Co.,  3  App.  Div.  65,  38  N.  Y. 
Supp.  966.) 

This  leads  to  the  consideration  of  the  re- 
maining defense,  which  is  that  a  recovery  is 
prevented  by  reason  of  the  fraudulent  acts  of 
the  plaintiff  in  concealing  from  the  insurance 
company  certain  material  facts  and  by  making 
false  statements  with  reference  to  the  parties 
interested  in  the  proijerty  destroyed.  The  de- 
fense in  this  respect  is  based  upon  the  alleged 
concealment  in  the  proofs  of  loss  by  the  in- 
sured of  the  existence  of  the  chattel  mortgages 
referred  to,  and  also  upon  a  false  and  fraudu- 
lent statement  in  the  proofs  of  loss  that  the 
property  destroyed  belonged  to  the  plaintiff, 
and  "no  other  person  or  party  had  an  interest 
therein,  except  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  mortgagee.'*  The  "proofs 
of  loss"  stated  that  no  one  besides  the  plaintiff 
had  an  interest  in  the  property,  other  than  the 
Mutual  Life  Insurance  Company.  Under  the 
legal  meaning  of  the  word  "mterest,"  the  Mu- 
tual Life  had  none.  All  that  it  had  was  an 
incumbrance,  and  this  is  also  true  of  the  Guar- 
anty Trust  Ownpany.  American  Artistic  Gold 
Stamping  Co.  v.  Glens  Falls  Ins.  Co.,  1  Misc. 
Rep.  114 ;  20  N.  Y.  Supp.  646 ;  Cross  v.  Na- 
tional Fire  Ins.  Co.,  132  N.  Y.  133,  30  N.  E. 
390.  A  reference  to  the  policy  shows  that  the 
word  "interest"  is  used  in  an  entirely  different 
sense  from  that  of  incumbrance.  The  state- 
ment that  no  other  person  had  an  "interest" 
in  the  property  was,  therefore,  true,  and  no 
reference  in  this  part  of  the  proofs  of  loss 
should  have  been  made  to  either  of  the  mort- 
gages. It  is  true  the  proofs  of  loss  should 
have  shown  the  existence  of  the  mortgage  to 
the  Mutual  Life  Insurance  Company,  as  well 
as  the  one  to  the  Guaranty  Trust  Company, 
as  "incumbrances" ;  but  I  do  not  think,  be- 
cause of  this  omission,  the  policy  was  thereby 
rendered  void.  The  insurance  company,  at 
the  time  it  issued  its  policy,  had  actual  knowl- 
edge of  tiie  existence  of  the  mortgage  to  the 
Mutual  Life  Insurance  Company,  and  Eaton, 
the  representative  of  the  plamtiff.  prior  to  the 
service  of  the  proofs  of  loss,  made  known  to 
the  adjusters  representing  the  different  com- 
panies the  existence  of  not  only  that  mortgage, 
but  the  one  to  the  Guaranty  Trust  Company. 
The  evidence  would  not  justify  a  finding  to  the 
effect  that  the  omission  to  state  in  the  proofs 
of  loss  the  existence  of  the  incumbrances  upon 
the  property  was  a  fraudulent  act  or  willful 
concenlment  on  the  part  of  the  plaintiff.  Not 
only  this,  but  it  seems  to  me  any  defect  in 
the  proofs  of  loss  in  this  respect  was  waived 
by  the  retention  of  the  same  by  the  defendant 
without   objection.      Some   time   prior    to   the 


service  of  the  proofs  of  loss  the  defendant  is- 
suing the  policy  actually  knew  of  the  existence 
of  both  of  the  chattel  mortgages,  and  when  th« 
proofs  of  loss  were  served  it  wonld  have  be« 
a  very  easy  matter,  attended  with  little  ex- 
pense or  trouble,  to  have  called  the  plaintif  s 
attention  to  the  defect  in  them.  By  not  dom 
so,  and  retaining  them  without  objection,  ii 
thereby  waived  such  defects,  and  is  now  es- 
topped from  asserting  a  forfeiture  of  the  p*)!- 
icy  on  this  ground.  Good  faith  and  fair  deal- 
ing cannot  sanction  such  practice. 

My  conclusion,  therefore,  is  that  plaintiff  is 
entitled  to  recover,  but,  since  the  loss  was  made 
payable  to  the  Mutual  Life  Insurance  Com- 
pany of  New  York  as  mortgagee,  that  it  can  re- 
cover only  the  surplus  after  the  mortgagee  hts 
been  paid.  Notwithstanding  the  fact  that 
the  property  remaining  may  be  of  value  great- 
er than  the  balance  due  on  the  mortgage,  never- 
theless the  clause  in  the  policy  had  the  effect 
of  making  all  the  insurance  payable  to  the 
mortgagee  to  the  exent  of  its  interest,  and 
until  such  interest  has  been  satisfied  by  pay- 
ment in  full  the  plaintiff  is  not  entitled  to  any- 
thing. Hastings  v.  Westchester  Fire  Ins.  Ca, 
73  N.  Y.  141.  The  amount  of  the  policy  h 
$2,499.38,  and  the  defendant  is  entitled  to  off- 
set against  this  sum  its  share  of  the  amonot 
paid  to  the  mortgagee,  $884.52,  leaving  a  bal- 
ance of  $1,614.86,  for  which,  with  interest 
from  the  time  stated  in  the  complaint  the 
plaintiff  is  entitled  to  judgment  against  the 
Home  Insurance  Company.  Judgment  accord- 
ingly.   

ANDERSON,  Respondent,  t.  FRY  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division. 
Second  Department.  March  5,  1909.)  Action 
by  William  B.  Anderson,  as  ancillair  admin- 
istrator, etc,  against  John  C.  Fry  and  another, 
as  executors,  etc.,  of  John  C.  Fry,  deceased. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

ANDERSON  et  al.  v.  NEW  YORK  &  H. 
R.  CO.  et  al.  (Supreme  Court,  Appellate  TM- 
vision.  First  Department  February  26.  ^I>«>9.) 
Action  by  William  S.  Anderson  and  another 
against  the  New  York  &  Harlem  Railroad  Com- 
pany and  others.  No  opinion.  Motion  granted. 
Order  filed.    See,  also,  110  N.  Y.  Supp.  232. 

ARLINGTON  CO..  Appellant,  v.  EMPIRE 
CITY  FIRE  INS.  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division.  First  Department. 
March  5,  1909.)  Action  by  the  Arlington  Com- 
pany against  the  ,Empire  City  Fire  Insurance 
Company.  G.  Richards,  for  appellant.  A.  L 
Davis,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, on  116  App.  Div.  459,  101  N.  Y.  Supp. 
772.    Order  filed. 

SCOTT  and  HOUGHTON,  JJ.,  dissent. 


In  re  ARNOLD  HOTEI,  CO.  (Supreme 
Court,  Appellate  Division,  First  Departmeot. 
March  26,  1909.)  In  the  matter  of  the  AmolJ 
Hotel  Company.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 
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ATWATBR  et  al..  Respondents,  ▼.  CALr 
lOUN,  Appellant.  (Supreme  Court,  Appellate 
Mrision,  Fourth  Department.  March  10, 1909.) 
Lotion  by  Jason  G.  Atwater  and  another  against 
ohn  W.  Calhoun.  No  opinion.  Judgment  and 
rder  affirmed*  with  costs. 

BACHMANN  ▼.  UNION  RT.  CO.  (Supreme 
^urt,  Appellate  Diyision,  First  Department, 
larch  26,  1909.)  Action  by  Emil  Bachmann 
gainst,  the  Union  Railway  Company.  No  opin- 
m.  Motion  denied,  with  $10  costs.  Order 
Jed. 

BACHMANN,  Appellant,  t.  UNION  RY.  OF 
JEW  YORK.,  Respondent.  (Supreme  Court, 
Lppellate  Diyision,  First  Department.  Febru- 
ry  19,  1909.)  Action  by  Bmil  Bachmann 
gainst  the  Union  Railway  Company  of  New 
fork.  A.  P.  Wagener,  for  appellant.  B.  H. 
Lmes,  for  respondent. 

PER  CURIAM.  Determination  affirmed, 
rith  costs.  Order  filed.  See,  also.  111  N.  Y. 
lupp.  586. 

LAUGEn^IN,  J.,  dissents. 

BALDWIN,  Respondent,  v.  NEW  YORK  & 
I  C.  RY.  CO.,  Appellant.  (Supreme  CJourt,  Ap- 
lellate  Division,  Second  Department.  March 
9,  1909.)  Action  by  Catherine  Baldwin,  as 
dministratrix,  etc.,  of  Thomas  Baldwin,  de- 
eased,  against  the  New  York  &  Queens  County 
tail  way  Company.  Na  opinion.  Judgment  and 
rder  unanimously  affirmed,  with  costs. 

BANES  V.  RAINEY.  (Supreme  Court,  Ap- 
ellate Diyision,  First  Department.  March  26, 
909.)  Action  by  Samuel  T.  Banes  against 
toy  A.  Rainey,  as  executor.  No  opinion.  Mo- 
ion  denied,  with  $10  costs.    Order  filed. 

BANQUE  COMMERCIALE,  Respondent,  y. 
lOBERT  B.  MacLEA  CO..  Appellant.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
Qeut  February  5,  1909.)  Action  by  the 
^nque  Commerciale  against  the  Robert  B. 
lacLea  Company.  A.  L.  Davis,  for  appellant. 
I.  L.  Gray,  for  respondent.  No  opinion, 
udgment  affirmed,  with  costs.    Order  filed. 

BARBER  v.  BLLINGWOOD  (two  cases). 
Supreme  Court,  Appellate  Division,  First  De- 
artment.  March  12,  1909.)  Actions  by  Clar- 
nce  L.  Barber  against  Charles  H.  Ellingwood. 
^0  opinions.  Motions  denied,  with  $10  costs. 
>rders  filed. 

BARNES,  Respondent,  v.  NEW  YORK  CITY 
tY.  CO.,  Appellant.  (Supreme  Court,  Appel- 
)te  Division,  First  Department.  February  5, 
909.)  Action  by  Grace  Ei  Barnes  against  the 
Cew  York  City  Railway  Company.  B.  H. 
imes,  for  appellant  A.  S.  Bacon,  for  respond- 
nt.  No  opinion.  Judgment  and  order  re- 
ersed,  and  new  trial  ordered,  costs  to  appellant 
0  abide  event,  unless  plaintiff  stipulates  to  re- 
uce  verdict  to  $3,500,  in  which  event  the  Judg^ 
lent,  as  so  modified,  and  order,  affirmed,  with- 
ut  costs.    Settle  order  on  notice. 


BARTLETT,  Respondent,  v.  HUNTER 
ARMS  CO.,  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  Febru- 
ary 3,  1909.)  Action  by  Frank  W.  Bartlett 
against  the  Hunter  Arms  Company.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  co^ts. 

In  re  BASHFORD.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January  13, 
1909.)  In  the  matter  of  the  judicial  settlement 
of  the  accounts  of  .lames  D.  Bashford,  as  coun- 
ty treasurer  of  Wayne  county,  as  temporary 
administrator,  etc.,  of  Anna  Elizabeth  McKen- 
zie,  deceased. 

PESl  CURIAM.  Decree  modified,  by  reduc- 
ing the  commissions  of  the  temporary  admin- 
istrator to  the  sum  of  $1,764.31,  and  directing 
him  to  refund  and  pay  over  to  the  executors  of 
the  estate  the  sum  of  $1,764.31,  with  interest 
thereon  from  June  6,  19<>7,  and,  as  so  modified, 
the  decree  is  affirmed,  with  costs  to  appellants 
against  the  respondent  personally. 

BATTAGLIA,  Appellant,  v.  NEW  YORK 
CONTRACTING  CCJ..  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
February  5,  1909.)  Action  by  Joseph  Battaglia, 
as  administrator,  against  the  New  York  Con- 
tracting Company.  T.  J.  O'Neill,  for  appellant 
J.  C.  Toole,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  .  

BAUMGARTEN,  Respondent,  v.  BLUE  RIB- 
BON GARAGE  CO..  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
February  5,  1909.)  Action  by  Emile  Baum- 
garten  against  the  Blue  Ribbon  Garage  Com- 
pany. P.  A.  Brown,  for  appellant.  J.  L.  Hill, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, witn  costs.    Order  filed. 

BAUSCHER  et  a.U  Appellants,  v.  ABUBLA- 
LIL,  -Respondent  (Supreme  Court  Appellate 
Division,  First  Department.  February  6,  1909.) 
Action  by  August  Bauscher  and  another  against 
Gabriel  Abukalil.  G.  J.  SprouU,  for  appellants. 
G.  D.  Lamb,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

BECK,  Appellant,  v.  McLANE,  Respondent 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment January  29,  1909.)  Action  by 
Michael  J.  Beck  against  James  McLane.  No 
opinion.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  granted.    See,  also,  114  N.  Y.  Supp.  44. 

BECKER.  Respondent  v.  HART  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Second  Department.  March  19,  1909.)  Ac- 
tion by  Josephine  Becker  against  Frieda  Hart 
and  anotiier.  No  opinion.  Motion  for  reargu- 
ment  granted,  and  case  set  down  for  Tuesday, 
May  C  1909.    See,  also,  129  App.  Div.  511,  113 


May 

N.  Y 


Supp.  1053. 


BEECKMAN,  Respondent,  ▼.  HERRING, 
Appellant  (Supreme  Ck>urt  Appellate  Division, 
Second  Department     March  5,  1909.)    Action 
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b7  Thomas  H.  Beeckman  against  Anna  Her- 
ring. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs. 

BEMIS  et  al.  ▼.  LEHIGH  VALLEY  R.  CO. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  10,  1900.)  Action  by  Solo- 
mon K.  Bemis  and  another  against  the  Lehigh 
Valley  Railroad  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 

BERGEN,  Appellant,  v.  BROOKLYN  RE- 
ALTY TRADING  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  5,  1909.)  Action  by  Jerome  L.  Bergen 
against  the  Brooklyn  Real^  Trading  Company. 
No  opinion.    Motion  denied. 

BERGEN,  Appellant,  v.  MIDWOOD  PARK 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  5,  1909.) 
Action  by  Jerome  L.  Bergen  against  the  Mid- 
wood  Park  Company.  No  opinion.  Motion  de- 
nied. 

BERGEN,  Respondent,  y.  SEGER,  Appel- 
lant. (Supreme  (3ourt  Appellate  Division, 
Second  Department.  March  5,  1909.)  Action 
by  Joseph  L.  Bergen  against  George  N.  Seger. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

BJORK  &  BACK  CONST.  CO.,  Respondent, 
V.  MARRO,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
5,  1909.)  Action  by  the  Bjork  &  Back  Con- 
struction Company  against  Clemente  Marro. 
No  opinion.  Motion  denied,  on  condition  that 
'  the  appellant  perfect  his  appeal  forthwith,  and 
cause  to  be  placed  at  the  foot  of  the  present 
calendar;  otherwise,  motion  granted,  with  $10 
costs. 

BLAKE  y.  SHOEMAKER.  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
24,  1909.)  Action  bv  John  B.  Blake  against 
Bknma  Shoemaker.  No  opinion.  Motion  de- 
nied. 

BLANTHORNE.  Respondent,  y.  WELS- 
GHECK  et  al.,  Appellants.  (Supreme  Court 
Appellate  Division,  Second  Department  March 
12,  1909.)  Action  by  Lewis  Blanthorne  against 
Ferdinand  Welscheck  and  another.  No  opin- 
ion. Judgment  of  the  Municipal  Court  affirm- 
ed, with  costs. 

In  re  BLIVBN.  (Supreme  CJourt,  Appellate 
Division,  Second  Department  March  5,  19()90 
In  the  matter  of  the  application  of  William  W. 
Blivcn  for  license  and  admission  to  practice  as 
an  official  examiner  of  title.  With  this  case 
has  been  consolidated  in  this  court  cases  bear- 
ing titles  as  follows:  In  re  Walter  L.  Durack; 
In  re  Michael  E.  Finnigan;  In  re  Albert  F. 
Gescheidt  Jr.;  In  re  Percv  L.  Housel;  In  re 
James  P.  Collins.  No  opmions.  In  each  of 
these  cases  the  bonds  must  be  made  to  conform  I 


to  the  requirements  of  the  special  rule,  adopted 
by  this  department  March  14,  1909,  relating 
thereto. 

BLOND,  Appellant,  y.  BLOND,  Respondent 
(Supreme  C^ourt  Appellate  Division,  First  De- 
partment March  26,  1909.)  Action  by  Anna 
Blond  against  Meyer  Blond.  I.  N.  Jacob<rn, 
for  appellant  No  opinion.  Order  affirme*L 
Order  filed. 

BLUM,  Appellant,  v.  HILTL,  Respondent 
(Supreme  Ck)urt,  Appellate  Division,  First  De- 
partment. February  19,  1909.)  Action  U 
Ernst  Blum  against  George  Hlltl.  Hilgnii  & 
Hilquit  for  appellant  R.  M.  Martin,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs.     Order  filed. 

BOGART.  Appellant,  v!  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court  Appel- 
late Division,  Second  Department  March  5, 
1909.)  Action  by  Mary  C.  Bogart,  as  adminis- 
tratrix of  John  Bogart  deceased,  against  the 
city  of  New  York.  No  opinion.  Order  re- 
versed on  argument  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
See,  also,  128  App.  Div.  139.  112  N.  Y.  Supp. 
549.  

'BOLTON,  Respondent  v.  BOLTON.  Appel- 
lant. (Supreme  Court,  Appellate  DivisioD.  Sw- 
ond  Department  March  5,  1909.)  Action  br 
James  H.  Bolton  against  Tillie  J.  Bolton.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

BOOM,  Respondent,  y.  HERALD  CO..  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Fourth  Department  January  13,  1909.)  Ac- 
tion by  George  Boom  against  the  Herald  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

BOOM,  Respondent,  v.  POST-STANDARD 
CO.,  Appellant.  (Supreme  Ourt  Appellate*  Di- 
vision, Fourth  Department  January  13,  1901i.i 
Action  by  George  Boom  ajsrainst  the  Post-Stani- 
ard  Company.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

BORGIA' MARBLE  WORKS,  Appellant  v. 
ARCrULEO  et  al..  Respondents^  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  12,  1909.)  Action  by  the  Borgia  Marble 
Works  against  Agostino  Arculeo  and  others. 
No  opinion.     Judgment  affirmed,  with  costs. 

BORGIA  MARBLE  WORKS,  Appellant  y. 
LOTARDO  et  al..  Respondents.  (Supreme 
(3ourt  Appellate  Division,  Second  Department 
March  12,  1909J  Action  by  the  Borgia  Marb> 
Works  against  Rosalia  Lotardo  and  others.  No 
opinion.    Judgment  affirmed,  with  costs. 

BOMBARD,  Respondent,  v.  VILLAGE  OF 
NYACK.  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  12. 
1909.)  Action  by  Alphonse  Bombard  against 
the  village  of  Nyack.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 
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In  re  BOUQHTON.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  10, 
1909.)  In  the  matter  of  the  application  of  G. 
Floyd  Boughton  for  admission  to  the  bar. 

PER  CURIAM.  Application  for  admission 
to  the  bar  denied. 

McLBNNAN.  P.  J.,  and  KRUSE,  J.,  vote 
for  admitting  the  applicant. 

BRADLEY  v.  LIBMAN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26.  1909.)  Appeal  from  Special  Term, 
New  York  County.  Action  by  Daniel  Bradley 
against  Fajbush  Libman  and  another.  From  an 
order  vacating  an  order  for  examination  of  de- 
fendants before  trial,  plaintiff  appeals.  Re- 
versed. Frank  P.  Uffora,  for  appellant.  Clay- 
ton J.  Heermance,  for  respondents. 

PER  CURIAM.  The  order  setting  aside  the 
order  for  examination  is  reversed,  with  $10 
costs  and  disbursements,  and  the  order  for  ex- 
amination reinstated,  except  in  so  far  as  It  re- 
quires the  defendant  to  produce  upon  the  ex- 
amination the  books  and  papers  therein  specified, 
which  provision  is  stricken  therefrom.  Settle 
order  on  notice. 

BRADLEY,  Appellant,  v.  LIBMAN,  Re- 
spondent, et  aJ.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  26,  1909.) 
Action  by  Daniel  Bradley  against  FaJbush  Lib- 
man,  impleaded  with  others.  F.  P.  Uflford,  for 
appellant  C.  J.  Heermance,  for  respondent 
No  opinion.  Appeal  dismissed,  with  $10  costs 
and  aisbursements.    Order  filed. 

BRAYMAN  v.  GRANT.  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
24,  1909.)  Action  by  Irving  L.  Brayman  against 
John  P.  Grant  No  opinion.  Motion  denied. 
See,  also,  114  N.  Y.  Supp.  836. 

BRECK  v.  UNITED  STATES  TITLE 
GUARANTY  CO.  (Supreme  Court,  Appellate 
I>I vision,, First  Department  March  12,  1909.) 
Action  by  Charles  J.  Breck  againat  the  United 
States  l^tle  Guaranty  Company.  No  opinion. 
Motion  granted.    Settle  order  on  notice. 

BRECK  y.  UNITED  STATES  TITLE 
GUARANTY  CO.  (Supreme  CJourt,  Appellate 
Division,  First  Department  March  26,  1909.) 
Action  by  (yharles  J.  Breck  against  the  United 
States  Title  Guaranty  Company.  No  opinion. 
Motion  denied.    Settle  order  on  notice. 

BREIDEL,  Respondent,  v.  KNASZAK  et  al.» 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  19,  1909.) 
Action  by  Peter  M.  Bredel  against  John  Knas- 
Eak  and  others. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied,  without  costs.  Held  that,  the  Judge  who 
tried  the  case  having  resettled  the  case  and  ez- 
c?eption8  after  the  order  made  at  Special  Term 
that  the  case  and  exceptions  be  deemed  aban- 
doned, this  court  should  not  give  effect  to  the 
latter  order  and  dismiss  this  appeal  by  reason 
thereof. 


BRBNNAN,  Respondent,  v.  FARMER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  19,  1909.)  Action 
by  Patrick  Brennan  against  Peter  J.  Farmer, 
by  guardian,  etc. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, without  costs. 

WILLIAMS.  J.,  dissents,  upon  the  ground 
that  the  court  oad  the  power  to  allow  the  guard- 
ian his  costs  and  expenses,  and  that  the  refusal 
to  do  so  was  an  improper  exeitise  of  discretion. 

BRILL  V.  BRILL.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  12, 
1909.)  Action  by  Ray  B.  Brill  against  Abra- 
ham Brill.  No  opinion.  Motion  granted.  Or- 
der filed. 

In  re  BRONNER.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  January  27, 
1909.)  In  the  matter  of  the  examination  of 
Amandus  Bronner,  judgment  debtor,  in  proceed- 


disbursements. 

BROOKS,  Appellant,  v.  B.  M.  BROWN  PA- 
PER CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Third  Department.  March  24, 
1909.)  Action  by  William  H.  Brooks  against 
the  E.  M.  Brown  Paper  Company.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 

BROWN,  Appellant  v.  DUGGAN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department  March  19,  1909.)  Action 
by  Phillip  T.  Brown  against  Edward  J.  Dug- 

fan  and   another.     S.   Pierson,   for  appellant. 
.  F.  McKinney,  for  respondents.    No  opinion. 
Judgment  affirmed,  with  costs,  with  leave  to 

glaintiff  to  amend  on  payment  of  costs.    Order 
led. 


BROWN,  Appellant  ▼.  EATON,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  16,  1909.)  Action  by  George 
W.  Brown  against  Lafayette  B.  Eaton,  adminis- 
trator, etc.  No  opinion.  Judgment  unanimous- 
ly affirmed,  with  costs. 

BROWN,  Appellant  t.  ENGLISH  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department  March  5,  1909.)  Action 
by  Charles  B.  Brown  against  Paul  A.  English 
and  others.  No  opinion.  Order  affirmed,  with 
costs. 

BROWNE,  Appellant  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
January  20,  1909.)  Action  by  William  F. 
Browne,  by  guardian,  etc.,  against  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany. No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied. 
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BROWNOLX)  V.  RODBELIi.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  56,  1909.)  Action  by  Samuel  Brow- 
nold  against  David  Rodbell.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  114  N.  Y.  Supp.  846. 

BROWNRIDGE  v.  SCHAIBLB  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  26,  1909.)  Action  by  Thomas 
Brownridge  against  John  Schaible  and  another. 
No  opinion.  Motion  granted,  with  $10  costs. 
Order  filed. 

BRUNTON  ▼.  MORZYCKI  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  19,  1909.)  Action  by  James  Brunton 
against  Nicorem  B.  Morzyckl  and  others.  No 
opinion.  Orders  of  the  Municipal  Ck>urt  affirm- 
ed, with  $10  costs  and  disbursements. 

BUCKLEY,  WOODHUMi  &  BURNS,  Inc., 
Appellant,  v.  HENRY  STEERS,  Inc.,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  12,  1909^  Action  by 
Buckley,  Woodhull  &  Bums,  Incorporated, 
against  Henry  Steers,  Incorporated.  No  opin- 
ion. Judgment  of  the  Municipal  Osurt  affirmed, 
with  costs. 

BUCKLEY.  WOODHULL  &  BURNS,  Inc., 
Appellant,  v.  TONKONOGY,  Respondent,  et  al. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment, ^arch  5,  1909.)  Action  by  Buck- 
ley, Woodhull  &  Bums,  Incorporated,  against 
George  Tonkonogy,  impleaded  with  others.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs,  with  leave  to  plead  over  on  payment. 

BUELLESBACH,  Respondent,  v.  HEN- 
DERSON, Appellant  (Supreme  Ck)urt,  Appel- 
late Division,  First  Department.  March  19, 
1909.)  Action  by  Joseph  Buellesbach  against 
William  Henderson.  H.  O.  Henderson,  for  ap- 
pellant. F.  C.  Reed,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed.  See,  also,  112  App.  Div.  1,  98  N.  Y. 
Supp.  36. 

BUGE  v.  KAISER.  (Supreme  Court,  Ap- 
nellate  Division,  First  Department.  March 
26,  1909.)  Action  by  Richard  Buge  against 
Herman  Kaiser.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 


BULL  et  al.,  Respondents,  v.  GLASS,  Appel- 
lant. (Supreme  Cfourt,  Appellate  Division, 
First  Department.  February  26,  1909.)  Ac- 
tion by  William  L.  Bull  and  others  against 
Chester  Glass.  B.  L.  Peck,  for  appellant.  H. 
F.  Stone,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

BURGESS,  Respondent,  y.  BORDEN'S 
CONDENSED  MILK  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  5,  1909.)  Action  by  Ida  L. 
Burgess  against  Borden's  Condensed  Milk  Com- 


pany. T.  M.  Rowlette,  tow  appellant.  C  J. 
Earley,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  witii 
costs.    Order  filed. 

INGRAHAM,  J.,  dissents. 


BURKE,  Respondent,  y.  SUNDSTROM  r. 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  26.  19(f*  ^ 
Action  by  John  W.  Burke  against  Cbarl» 
Sundstrom  and  another.  R.  M.  Cox,  for  appel- 
lants. J.  E.  Whiting^  for  respondent.  No  opJ> 
ion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 


BURKE,  Appellant,  y.  WESTPHAL  et  al,  \ 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  5.  1909.)  Ac^ 
tion  by  Joseph  Burke  against  Louis  W^tphsl 
and  others,  r^o  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 

OJBSAR   MISCH    INCORPORATION,  Re 

spondent,  v.  MOSHEIM,  Appellant.  (Suprena 
Court,  Appellate  Division,  First  Department. 
March  5,  1909.)  Action  by  the  Caesar  Miscb  In- 
corporation against  Julius  E.  Mosheim.  F.  Bi*":.. 
for  appellant.  S.  De  Young,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  tritk 
costs.  Order  filed.  See,  also,  123  App.  D:t. 
322,  107  N.  Y.  Supp.  1092. 


CAFFREY,  Appellant,  y.  WILKIB  et  al. 
Respondents.  (Supreme  Court,  Appellate  Diri- 
sion.  First  Department^  February  5,  ISN'^.i 
Action  by  Bessie  M.  V.  Caffrey  against  John 
L.  Wilkie  and  others.  0.  Norwood,  for  appel- 
lant. W.  Rand,  Jr.,  for  respondents.  No  optB- 
Ion.  Judgment  affirmed,  with  costa.  Order 
filed. 

CAHILL,  ResDondent,  v.  UNITED  STATE.^ 
CASUALTY  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
5,  1909.)  Action  by  Peter  Cahill  against  the 
United  States  Casualty  Company.  No  opInioiL 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

OALDER  y.  BEYER.    (Supreme  Court.  Ap- 

?ellate  Division,  First  Department.  Marcfa  26. 
909.)  Action  by  Fred  V.  CJaldcr  against  Gus- 
tav  B.  Beyer.  With  this  case  has  been  con- 
solidated in  this  court  cases  bearing  titles  as 
follows:  Hy.  G.  Hazen  y.  Thos.  E.  Monday; 
Hy.  Hooper  v.  New  York  Transp.  0>. ;  Locis 
Cohn  y.  Geo.  B.  Fiske;  R.  J.  Weld  v.  Leiu 
Broadbelt.  No  opinions.  Applications  denied, 
with  $10  in  each  case.    Orders  signed. 

CAMPBELL,  Respondent,  y.  NEW  YORK. 
0.  &  ST.  Lw  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  DepartmeoL 
March  3,  1909.)  Action  by  Jacob  Campbell 
against  the  New  York,  Chicago  &  St.  Louis 
Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event    Held,  that  parol  proof 
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lending  to  vary  or  contradict  the  terms  of  the 
.*elease  under  seal  given  by  plaintiJOE  to  defend- 
int  was  improperly  received  and  constituted 
'everslble  error,  and  that  the  finding  of  the 
iury  that  an  oral  contract  was  made  by  the  de- 
!endant  with  the  plaintiff  different  from  that 
ixpressed  in  the  release  itself  is  contrary  to 
ind  against  the  weight  of  the  evidence. 

SPRING  and  KRUSB,  JJ.,  concur  on  the 
irst  ground  stated  only. 

GABOLAN  et  al.,  Respondents,  v.  BRACK- 
SN,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  5,  1909.) 
\ction  bv  Patrick  M.  Carolan  and  others 
i^alnst  Thomas  Bracken.  T.  Bracken,  in  pro. 
>er.  J.  L.  Clare,  for  respondents.  No  opinion. 
Tudgment  and  order  affirmed,  with  costs.  Dr- 
ier Hied. 


CARPENTER  v.  KLEIN.  (Supreme  Court, 
^.ppellate  Division,  First  Department.  March 
26,  1909.)  Action  by  Joseph  N.  Carpenter 
igainst  Josephine  Kiein.  No  opinion.  Motion 
lenied,  with  $10  costs.    Order  filed. 

CARR,  Respondent,  v.  CARR,  Appellant 
[Supreme  Court,  Appellate  Division,  First  De- 
partment. February  26,  1909.)  Action  by  Em- 
ina  Carr  against  Frank  B.  Carr.  J.  F.  Carring- 
ton,  for  appellant.  A.  Goldfarb.  for  respondent 
S^o  opinion.  Order  affirmed,  with  $10  costs  and 
lisbursements.    Order  filed. 

CARROLL.  Respondent,  v.  HALLETT  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  19,  1909.) 
Action  by  John  Carroll  against  John  W.  B. 
Hallett  and  others,  as  trustees,  etc.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 

CARTER,  Appellant  v.  BROOKLYN 
HEIGHTS  B.  CO.,  Respondent  (Supreme 
C^ourt,  Appellate  Division,  First  Department. 
February  5,  1909.)  Action  by  Lulu  A.  Carter 
igainst  the  Brooklyn  Heights  Railroad  Com- 
pany. J.  Delehanty,  for  appellant  D.  A. 
Viarsh,  for  respondent. 

P£>R  CURIAM.  Order  affirmed,  with  costs 
ind  disbursements.    Order  filed. 

PATTERSON,  P.  J.,  and  LAUGHLIN,  J., 
lissent 


CASTAGNA,  Appellant  v.  LAWLESS  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
;ion.  First  Department  February  5,  1909.) 
Vctlon  by  Marco  Castagna  against  Robert  P. 
Liawless  and  others.  L.  El  warren,  for  appel- 
ant. F.  y.  Johnson,  for  respondents.  No 
opinion.  Judgment  and  order  affirmed,  with 
osts.    Order  filed. 

CASTAGNA  v.  LAWLESS.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
try  11,  1909.)  Action  by  Teresa  Castagna 
gainst  Robert  P.  Lawless.  No  opinion.  Mo- 
ion  denied,  on  terms  stated  in  order.  Order 
led. 


C3ENTRAL  FISH  CO.,  Respondent,  v. 
UNION  FISH  Co.,  Appellant  (Supreme 
Court,  ■  Appellate  Division,  First  Department. 
February  19,  1909.)  Action  by  the  Central 
Fish  Company  against  the  Union  Fish  Com- 
pany. A.  U.  Sarasohn,  for  appellant.  F.  H. 
Field,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 

CITY  CLUB  OF  AUBURN,  Appellant  v. 
McGEER,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  January 
20,  1909.)  Action  by  the  Citv  Club  of  Auburn 
against  John  A.  McGeer.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

CITY  OF  NEW  YORK,  Respondent,  v.  AS- 
SURANCE 00.  OF  AMERICA,  Appellant 
(Supreme  Court,  Appellate  Division,  Eirst  De- 
partment. March  d,  1909.)  Action  by  the  city 
of  New  York  against  the  Assurance  Company 
of  America.  S.  S.  Monken,  for  appellant.  D. 
Rumsey,  for  respondent.  No  opinion.  Motion 
granted,  and  question  certified.  Order  filed. 
See,  also,  118  N.  Y.  Supp.  419. 

CITY  OF  NEW  YORK,  Respondent  v. 
FOWLER,  Appellant.  (Supreme  Court.  Appel- 
late Division,  First  Department.  February  5. 
1909.)  Action  by  the  city  of  New  York  ajrainst 
Frederick  P.  Fowler.  H.  L.  Brant,  for  appel- 
lant T.  Connoly,  for  respondent.  2s o  opiuion. 
Order  modified,  by  requiring  as  a  condition  of 
discontinuance  the  payment  of  all  costs  in  the 
action  to  be  taxed,  and,  as  modified,  affirmed, 
with  $10  costs  and  disbursements  to  appellant. 
Settle  order  on  notice. 

CITY  OF  ROCHESTER,  Respondent,  ▼. 
MACAULEY-FIEN  MILLING  CO.,  Appel- 
lant  (Supreme  Court,  Appellate  Division, 
Fourth  Department  February  8,  1909.)  Ac- 
tion by  the  citv  of  Rochester  against  the  Ma- 
cauley-Fien  Milling  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 

CITY  OP  ROCHESTER,  Respondent  v. 
MACAULBfY-FIBN  MILLING  CO.,  Appel- 
lant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  3,  1909.)  Action 
by  the  city  of  Rochester  against  the  Macauley- 
Fien  Milling  Company.  No  opinion.  Motion 
for  reargument  denied,  without  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  granted. 

CLEMENT,  Excise  Com'r,  Respondent,  v. 
CURTIS  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division.  Fourth  Department  Janu- 
ary 13,  1909.)  Action  by  Maynard  N.  Clement 
as  state  ezci.se  commissioner,  against  Bernard 
W.  Curtis  and  another.  No  opiuion.  Judgment 
and  order  confirmed,  with  costs. 

CLEMENT,  Excise  Com*r,  Respondent  ▼. 
FEDERAL  UNION  SURETY  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  5,  1909.)  Action  by  May- 
nard N.  Clement,  as  excise  commissioner, 
against  the  Federal  Union  Surety  Company. 
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0.  S.  Mackenzie,  for  appellant  H.  H.  Kellogg, 
for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  fifed.  See.  also,  122  App. 
Dlv.  18,  106  N.  Y.  Supp.  1061. 

HOUGHTON,  J.,  dissents. 

CLOTHIBRj  Appellant,  v.  HUDSON  RIVER 
TELEPHONE  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Third  Department 
March  10,  1909.)  Action  by  Henry  Clothier, 
an  infant  by  Harry  J.  Raymond,  his  guardian 
ad  litem,  against  the  Hudson  Riyer  Telephone 
Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

JOHN  M.  KELLOGG,  J.,  dlssenta. 


COHN,  ResDondent  ▼.  J.  N.  ADAM  &  CO., 

Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  January  13,  1909.) 
Action  by  Emanuel  Cohn,  as  administrator, 
etc.,  against  J.  N.  Adam  &  Co. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event  unless  the  plaintiff,  with- 
in 20  davs,  stipulate  to  reduce  the  verdict  the 
sum  of  $2,500  as  of  the  date  of  the  rendition 
thereof,  in  which  event  the  judgment  is  modi- 
fied accordingly,  and,  as  so  modified,  is,  togeth- 
er with  the  order,  affirmed,  without  costs  of 
this  appeal  to  either  party. 

COLLEDGEl,  Respondent  t.  CARRIER, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  Januarv  27,  1009.) 
Action  by  Charles  A.  Colledge  agamst  William 
A.  Carrier,  as  administrator,  etc.  No  opinion. 
Interlocutory  judgment  affirmed,  with  costs, 
with  leave  to  defendant  to  plead  over  within 
20  days  upon  payment  of  the  costs  of  the  de- 
murrer and  of  this  appeal. 

In  re  CX>LLINS.  (Supreme  Court  Appellate 
Division,  Second  Department  March  19, 
1909.)  In  the  matter  of  the  application  of 
James  P.  Collins  for  license  and  admission  to 
practice  as  an  official  examiner  of  title.  No 
opinion.  Application  granted,  and  bond  ap- 
proved. 

COLUMBUS  DRY  GOODS  CO.  v.  GLOBE 
&  RUTGERS  INS.  CO.    (Supreme  Court  Ap- 

rllate  Division,  First  Department  February 
1909.)  Action  by  the  Columbus  Dry  Goods 
Company  against  the  Globe  &  Rutgers  Insure 
ance  Company.  No  opinion.  Application  to 
place  case  on  February  calendar  aenied. 

COMBS,  Appellant  v.  SNELL  et  aL,  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  March  3.  1909.) 
Action  by  Frank  L.  Combs  against  Sarah  E. 
Snell  and  others.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

CONE,  Appellant,  v.  LAUER,  Respondent. 
(Supreme  Court  Appellate  Division,  Second 
Department.  March  5,  1909.)  Action  by  John 
J.  Cone  against  Addie  A.  Lauer.    No  opinion. 


Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Mr.  Justice  Jaycox  at  Special  Term  (115  N. 
Y.  Supp.  644). 

CONKLIN,  Respondent  ▼.  BBAKBS  DAIRY 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  March  5,  V^Mi 
Action  by  Arthur  E.  Conklin  against  the 
Beakes  Dairy  (Company.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

CX>RDONA,  Respondent  v.  AGUADO.  Ap- 
pellant (Supreme  Court  Appellate  DivisioD. 
First  Department.  March  19,  1909.)  Action 
by  Maggie  Cordona  against  Pierre  Agnado. 
L.  Skidmore,  for  apijellant  T.  J.  O'Neill,  for 
respondent  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  ordered,  costs  to  appel- 
lant to  abide  event  unless  plaintiff  stipulates 
to  reduce  judgment  as  entered  to  $5,000,  inclad- 
ing  costs,  etc.,  in  which  event  jodgrment  as  so 
modified,  and  order,  affirmed,  without  cost&. 
Settle  order  on  notice. 

COSGROVB,  Appellant  ▼.  PORTT-SEO- 
OND  ST.,  M.,  ETC.,  RY.  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  19,  1909.)  Action  by 
Catherine  Cosgrove  against  the  Forty-Second 
Street  Manhattanville,  etc.,  Railway  Companr. 
G.  D.  Lamb,  for  appellant  B.  H.  Ames,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

COSGROVB  y.  FORTY-SECOND  ST.,  M^ 
ETC.,  RY.  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  February  19. 
1909J  Action  by  Patrick  J.  Cosgrove  against 
the  Forty- Second  Street,  Manhattanville,  etc. 
Railway  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 

COSTELLO,  Respondent  t.  INTERNA- 
TIONAL HARVESTER  CO.,  Appellant  (Si- 
preme  Court,  Appellate  Division,  Fourth  De- 
partment M.arch  17,  1909.)  Action  by  Mich- 
ael Costello  against  the  International  Harvester 
Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  unless  the  plaintiff 
within  20  days  stipulates  to  reduce  the  verdict 
to  the  sum  of  $1,500  as  of  the  date  of  the 
rendition  thereof,  in  which  event  the  judgment 
is  modified  accordingly,  and,  as  so  modified,  15, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

McLEXNAN,  P.  J.,  and  KRUSB,  J,  dissent 
and  vote  for  absolute  reversal. 


CRAMER,  Appellant  ▼.  DUSESNBURY.  Re- 
spondent (Supreme  Court  Appellate  Division. 
Fourth  Department  January  13,  1909.>  Ac- 
tion by  John  A.  Cramer  against  Don  M.  Das-»n- 
bury.  No  opinion.  Orders  affirmed,  with  $10 
costs  and  disbursements. 

CRIMMINS,  Appellant  ▼.  CARLTLE  KEXlr 
TY  CO.  et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department    Febra- 
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a  17  5,  1009.)  Action  by  John  D.  Orimmins 
a^rainst  the  Garlyle  Realty  Company  and  an- 
other. W.  F.  Clark,  for  appellant  L.  M. 
Isuncs,  for  respondents.  No  opinion.  Order 
modified,  by  striking  out  the  provision  allowing 
the  defendant  to  deposit  Sl.&OO  in  court,  and, 
as  so  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  respondent.  Settle  order  on  no- 
tice.   

CROSS,  Respondent,  v.  CITY  OF  SYRA- 
CUSE, Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  January  20, 
1900.)  Action  by  Henrietta  Cross  against  the 
city  of  Syracuse. 

PER  CURIAM.  Judgment  and  order*  af- 
firmed, with  costs. 

ROBSON,  J.,  dissents. 

In  re  CROWFORTH.    (Supreme  Court,  Ap- 

;ellate  Division.  Fourth  Department.  January 
3,  1000.)  In  the  matter  of  the  application  of 
Anderson  Crowforth  to  review  the  action  of  the 
Republican  board  of  primary  election  inspec- 
tors, etc.,  of  the  city  of  Lockport.  No  opimon. 
Order  affirmed,  with  SIO  costs  and  disburse- 
ments.   See,  also,  100  N.  Y.  Supp.  1003. 

CUMMINGS,  Respondent,  v.  OORBIN  MO- 
TOR YEiHICLiB  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
February  5,  1000.)  Action  by  George  K.  Cum- 
mings  against  the  Oorbin  Motor  Vehicle  Com- 
pany. 6.  H.  Mitchell,  for  appellant.  H.  L. 
Moses,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer  on  payment  of  costs. 
Order  filed. 

INGRAHAM,  J.,  dissents. 

CU9TAR  V.  ABBOTT.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
11,  19000  Action  bv  Ignatius  Custar  against 
William  L.  Abbott  No  opinion.  Motion  grant- 
ed, with  $10  costs.    Order  filed. 

DADSON,  Respondent,  v.  ALLAIRE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  March  26,  1000.)  Action 
by  Idella  Dadson,  as  administratrix,  against 
William  Allaire.  J.  J.  Mahoney,  for  appellant 
J.  J.  Welsh,  for  respondent.  No  opinion.  Or- 
der aflSrmed,  with  $10  costs  and  disbursements. 
Order  filed. 

DALY,  Respondent,  v.  INTERNATIONAL 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January 
20,  1000.)  Action  bv  Louis  A.  Daly  against 
the  International  Railway  Company. 

FESR  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KRUSE,  J.,  not  sitting. 

DANIELSON,  Respondent,  y.  AHEARN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  March  6,  1000.)  Action  by 
Conrad  Danielson  against  James  Aheam.    W. 


F.  Severance,  for  respondent.  No  opinion. 
Judgment  and  order  reversed,  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  verdict  to 
$1,000,  in  which  event  the  judgment,  as  so 
modified,  and  order,  affirmed,  without  costs. 
Settle  order  on  notice. 

DAVID,  Appellant,  v.  BROOKLYN 
HEIGPITS  R.  CO.j  Respondent  (Supreme 
Court.  Appellate  Division,  Second  Department. 
March  5,  1000.)  Action  by  WUliam  L.  David 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  unanimously  af- 
firmed, with  costs. 

DAVID,  Appellant  ▼■  NEW  YORK  CENT. 
&  H.  R.  R.  C(>.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Janu- 
ary 27,  1000).  Action  by  Marcus  David  against 
the  New  York  Central  &  Hudson  River  Kail- 
road  Company.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs  against  the  appellant. 

DAVID,  Appellant,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
17,  1000.)  Action  by  Marcus  David  against 
the  New  York  Central  &  Hudson  River  Rail- 
road Company.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  with 
$10  costs.  

In  re  DAVISw  (Supreme  Court  Appellate 
Division.  Fourth  Department  January  27, 
1000.)  In  the  matter  of  Henry  A  Davis,  an 
attorney  at  law.  No  opinion.  Upon  reading 
and  filing  certified  copy  of  the  record  of  con- 
viction of  said  Henry  A.  Davis  of  a  felony,  he 
is  disbarred  and  removed  from  his  office  of 
attorney  and  counselor  at  law,  and  his  name 
ordered  stricken  from  the  roll  of  attorneys  and 
counselors. 

DAY,  Respondent  ▼.  KLAW  et  aL,  Appel- 
lants. (Supreme  Court  Appellate  Division, 
First  Department.  March  10,  1000.)  Action 
by  George  W.  Day  against  Marc  Klaw  and  an- 
other. M.  Goodman,  for  appellants.  M.  Strass- 
man,  for  respondent  No  opinion.  Determina- 
tion affirmed,  with  costs.  Order  filed.  See, 
also,  112  N.  Y.  Supp.  1072. 

DEAN,  Respondent,  v.  GENERAL  ACCI- 
DENT ASSUR.  CORPORATION.  Appellant. 
(Supreme  Court,  Apnellate  Division,  Fourth 
Department.  March  3,  1000.)  Action  by  Jo- 
seph Dean  against  the  General  Accident  Assur- 
ance Corporation. 

PE3R  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  ground 
that  there  is  no  evidence  to  support  the  finding 
or  conclusion  that  the  defendant  or  its  general 
agent  knew,  before  or  at  the  time  the  policy 
was  issued,  that  the  insured  was  not  a  ma- 
chinist 
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DEAX  V.  HALPERIN  et  al.  (Supreme 
Court,  Appellate  Diyision,  Second  Department 
March  5.  1909.)  Action  by  Isaac  M.  Dean 
againftt  Bernard  Halperin  and  others.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


DE   FOREST  et   al.,   Ap 
NETT  SURPASSING  COI 


V.  DBN- 
^EE  CO.,  Respond- 
ent. (Supreme  Court,  Anpellate  Diylsion,  First 
Department  March  5,  1909.)  Action  by 
Emily  J.  De  Forest  and  others  against  the  Den- 
nett Surpassing  Coffee  Company.  Q.  D.  Cleve- 
land, for  appellants.  V.  P.  Donihee,  for  re- 
spondent ^o  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 

DELANBY,  Respondent,  t^  CUTTING.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  February  11,  1909.)  Ac- 
tion by  John  J.  Delaney  against  R.  Fulton  Cut- 
ting. F.  a  Huntington,  for  appellant.  F.  St. 
John,  for  respondent  No  opinion.  Order  af- 
firmed, with  |10  costs  and  disbursements.  Or- 
der filed. 


DE  TOMASCO,  Appellant  ▼.  JOHN  C.  ORR 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  February  5,  1009.) 
Action  by  Angelo  De  Tomasco  against  the  John 
0.  Orr  (Jompany.  T.  J.  O'Neill,  for  appellant 
J.  v.  Bouyier,  Jr.,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

HOUGHTON,  J.,  dissents. 

DE  ROCHE,  Respondent  ▼.  RIDGEWAY, 
Appellant.  (Supreme  Court  Appellate  Division, 
Second  Department.  March  5,  1909.)  Action 
by  Arthur  De  Roche  against  James  Ridgeway. 
No  opinion.  Motion  for  reargnment  denied, 
without  costs. 


In  re  DEUEL.  (Supreme  Court,  Appellate 
Division,  First  Department  February  11, 
1909.)  In  the  matter  of  Joseph  M.  Deuel.  No 
opinion.  Application  granted  to  extent  stated 
in  memorandum.    Settle  order  on  notice. 


1 1909.)  Action  by  Bernard  A.  Ditsch  agalost 
Ellen  Ditsch.  No  opinion.  Motion  granted. 
Order  filed. 

DIX.  Appellant,  v.  VILLAGE  OF  RAN- 
DOLPH, Respondent  (Supreme  Cooit,  Appel- 
late Division,  Fourth  Department  March  IS. 
1909.)  Action  by  Leander  M.  Dix  against  the 
village  of  Randolph.  No  opinion.  Motion  de 
nied,  with  $10  costs. 

DIXON,  .Appellant  ▼.  BARKLBY,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Third 
Department  March  10,  1909.)  Action  I7 
James  B.  Dixon,  as  administrator,  etc.,  of  Ss- 
san  Dixon,  deceased,  against  Frank  Barklev. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SMITH,  P.  J.,  dissents. 

DOERSCH.  Respondent  v.  LAKB  B^EUKA 
NAVIGATION  CO..  Appellant  (Suprem- 
Court  Appellate  Division,  Fourth  Departmect 
March  3,  1909.)  Action  bv  Harry  L.  Doerscb 
afsaiust  the  Lake  Keuka  Navigation  Companr. 
No  opinion.  Judgment  and  order  affirmed,  wiiii 
costs. 

DONCOURT.  Respondent  ▼.  DENTON,  Ap- 
pellant. (Supreme  Court  Appellate  Division. 
Second  Department  March  D,  1909.)  Acti<m 
by  Sarah  P.  Doncoort  as  executrix,  etc.,  of 
Adolphus  Doncourt  deceased,  against  Dehuna- 
ter  S.  Denton.  No  opinion.  Interlocntorr 
judgment  (55  Misc.  Rep.  594,  105  N.  Y.  Supp. 
90C)  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Kelly  at  Special  Term. 

DOWD  V.  empire"  city  SAVINGS 
BANK.  (Supreme  Court  Appellate  Division, 
First  Department  March  12,  1909.)  Action 
by  John  F.  Dowd  against  the  Empire  City  Sar- 
ings  Bank.  No  opinion.  Motion  granted,  witi; 
$10  costs.    Order  filed. 


DIAMOND,  Respondent  v.  ABRAHAMS, 
Appellant.  (Supreme  Court  Appellate  Division, 
First  Department  February  11, 1909.)  Action 
by  Samuel  Diamond  against  Joseph  Abrahams. 
P.  M.  Abrahams,  for  appellant.  J.  Manheim, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

DIEFENDORF,  Respondent,  v.  FENN  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  19.  1909.) 
Action  by  Julia  Diefendorf  against  Albert  O. 
Fenn  and  others.  No  opinion.  Orders  affirm- 
ed, with  $10  costs  and  disbursements. 


DITSCH  y.  DITSCH,    (Supreme  Court  Ad- 

March  12,  |  Division, 


pellate  Division,  First  Department 


DOWDELL,  Appellant  v.  LACKAWANNA 
STEEL  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Janu- 
ary 27,  1909.)  Action  bv  Tatrick  DowdeH 
against  the  Lackawanna  Steel  Company.  No 
opinion.  Judgment  and  order  affirmed*  with 
costs. 

DOWDELL,  Appellant,  v.  LACKAWANNA 
STEEL  CO.,  Respondent  (Supreme  Court. 
Appellate  Division,  Fourth  Department    Mardi 

19,  1909.)  Action  by  Patrick  Dowdell  against 
the  Lackawanna  Steel  Company.  No  opinioiu 
Motion  for  leave  to  appeal  to  Court  of  Appeali 
denied,  with  $10  costs. 

DRAGER,  Respondent  v.  ROCHBSTEB 
RY.  CO..  Appellant  (Supreme  Court,  Appel- 
late  Division,   Fourth   Department      Januarr 

20,  1909.)  Action  by  John  Drager  against  the 
Rochester  Railway  Company.  No  opinioa. 
Judgment  and  order  affirmed,  with  costs. 


In  re  DRAKBL 
Fourth 


(Supreme  Court,  Appellate 
Department.     Mara    1& 
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1909.)  In  the  matter  of  the  application  of 
Leonard  Drake  for  a  writ  of  certiorari  directed 
to  Hon.  William  8.  Andrews. 

PER  CURIAM.  Application  for  writ  of  cer- 
tiorari granted,  and  proceedings  stayed,  upon 
petitioner  giring  a  bond  of  $2,500,  to  be  ap- 
proved by  a  justice  of  the  Supreme  Court  of 
the  Fifth  Judicial  District. 

McUE^NAN,  P.  J.,  not  sitting. 

DREW,  Appellant,  v.  CASS,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  March  5,  1909.)  Action  by  Ed- 
sall  W.  Drew  against  Vernon  D.  Cass.  No 
opinion.     Motion  granted,  without  costs. 

DtJMBLB,  Appellant,  y.  BAKER  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  l!^  1909.)  Ac- 
tion by  Bdwm  Dumble  against  Hyman  D. 
Baker  and  another.  E,  A.  Freshman,  for  ap- 
pellant. B.  M.  Kays,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

DtJPELIi,  Respondent,  y.  CARLSON  AU- 
TOMOBILE CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
5.  1909.)  Action  by  Alonzo  E.  Dupell  against 
tne  Carlson  Automobile  Company.  No  opinion. 
Judgment  of  the  Municipal  dourt  affirmed,  with 
costs. 

In  re  DURACK.  (Supreme  Court, 'Appellate 
Division,  Second  Department  March  19, 
1909.)  In  the  matter  of  the  application  of 
Walter  L.  Durack  for  license  and  admission  to 
practice  as  an  official  examiner  of  title.  No 
opinion.  Application  granted,  and  bond  ap- 
proved. 

In  re  EARNSHAW  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
12,  1909.)  In  the  matter  of  the  application  of 
Cornelia  0.  Eamshaw  and  another  for  the  ap- 
pointment of  a  person  to  execute  the  trusts  un- 
der the  will  of  Joseph  W.  Corlies,  Sr.,  de- 
ceased. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  112  N.  X. 
Supp.  197. 

In  re  EAST  106TH  ST.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  February 
26,  1909.)  In  the  matter  of  East  105th  street. 
No  opinion.  Reference  ordered.  Settle  order 
on  notice. 

EJBLING  et  al..  Respondents,  v.  NEKARDA, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  5, 
1909.)  Action  by  William  Ebliug  and  others 
against  Francis  J.  Nekarda,  impleaded  with 
others.  L.  B.  Treadwell,  for  appellant  J.  H. 
Kohan,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed.  

EHRLICH,  Respondent,  y.  LEWIS  RBAI/- 
TY  &  CONSTRlfCTION  CO.  et  al.,  Appel- 
lants.      (Supreme    Court,    Appellate    Division, 


First  Department  February  5,  1909.)  Action 
by  William  Ehrlich  against  the  Lewis  Realty 
&  Construction  Company  and  others.  J.  R. 
Schiflf,  for  appellants.  S.  Leavitt,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 

ELLENDER,  Respondent,  v.  BUFFALO.  L. 
&  R.  RY.  (X).,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
17,  190a)  Action  by  Ellen  J.  Ellender  against 
the  Buffalo,  Lockport  &  Rochester  Railway 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

In  re  BLMSFORD  REAL  ESTATE  CO. 
(Supreme  Court  Appellate  Division,  Second 
Department  March  12,  1909.)  In  the  matter 
of  the  application  of  the  Elmsford  Real  Estate 
Company  for  the  drainage  of  certain  land  in 
the  valley  of  the  Sawmill  river  in  the  town  of 
Greenburgh.  No  opinion.  Orders  affirmed, 
with  $10  costs  and  disbursements. 


EMRICH  V.  SERPE  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
5,  1909J  Action  by  John  Emrich  against 
Joseph  Serpe  and  another.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

ENGLAND.  Respondent,  v.  TOWN  OF 
WESTMORELAND,  Appellant.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
March  19,  1909.)  Action  by  Ephraim  Elngland 
against  the  town  of  Westmoreland.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

ERBESEt  y.  OPPENHEIMER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  5,  1909.)  Action  by  Emil  Erber 
against  Adolph  Oppenheimer.  No  opinion.  Mo- 
tion denied,  with  $10  costs.    Order  filed. 

ERLAND,  Appellant,  v.  HOUSE  &  HOME 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  12, 1909.) 
Action  by  George  W.  Erland  against  the  House 
&  Home  Company. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

WOODWARD,  J.,  dissents. 

ETTENHEIMER,  Respondent  y.  SCHA- 
FER,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  March  19,  1909.) 
Action  by  Emanuel  Ettenheimer  against  Mary 
Schafer.  A.  P.  Wagener  for  appellant.  G. 
Hamberger,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

FAHEY,  Respondent  v.  LYNCH,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  i2,  1909.)  Action  by  Mary 
Fahey,  individually,  etc.,  against  Thomas  F. 
Lynch.  M.  J.  Kelly,  for  appellant  R.  D.  Ire- 
land, for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 
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FALIHEB,  Appellant,  v.  JOHN  SIMMONS 
CO.,  Respondent  (Supreme  Coart,  Appellate 
DiTision,  First  Department.  March  5,  1909.) 
Action  by  John  J.  Falihee  aj^ainst  the  John 
Simmons  Company.  C.  V.  Pallister,  for  appel- 
lant. J.  C.  Palmer,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs,  on  121 
App.  Div.  839,  106  N.  T.  Supp.  764.  Order 
filed. 

FAIiKOWSKA,  Respondent  r.  ZBMRAK, 
Appellant  (Supreme  Court.  Appellate  Division, 
Fourth  Department  March  17,  1909.)  Action 
by  Eleanora  Falkowska  against  Ludwig  Zem- 
rak. 

PER  CURIAM.  Judgment  and  order  afr 
firmed,  with  costs. 

WILLIAMS  and  ROBSON,  JJ.,  dissent,  up- 
on the  ground  that  there  was  no  proof  that  the 
Polish  words  were  spoken  as  alleged  in  the 
complaint  except  as  to  two  words,  and  that  as 
to  those  there  was  no  proof  as  to  their  mean- 
ing.   

FANNING,  Respondent  t.  STANDARD 
OIL  CO.  OF  NEW  YORK.  Appellant  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment March  5,  1909.)  Action  by  Patrick 
Fanning  against  the  Standard  Oil  Company  of 
New  York.  No  opinion.  Motion  for  reargu- 
ment  denied,  with  $10  costs. 

FARRELL  et  al„  Respondents,  t.  BBRK- 
ERY.  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  3,  1909.) 
Action  by  Michael  Farrell  and  another  against 
Nora  T.  Berkery.  No  opinion.  Judgment  af- 
firmed, with  costs. 

FAURIB,  Appellant,  v.  LAZELLE,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department  February  26,  1909.)  Action  by 
Edith  Faurie  against  Harry  Lazelle.  A.  Ep- 
stein, for  appellant.  H.  M.  Barle,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

FEEHAN,  Appellant,  t.  NEW  YORK  CITY 
RY.  CO.,  Respondent  (Supreme  Court,  Alal- 
ia te  Division,  First  Department  February  5, 
1909.)  Action  by  William  Feehan,  an  infant, 
against  the  New  York  City  Railway  Company. 
R.  L.  Weaver,  for  appellant.  B.  H.  Ames,  for 
respondent.  No  opinion.  Order  affirmed,  with 
costs  and  disbursements.    Order  filed* 

FEINSTBIN,  Appellant  v.  REIMER  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5,  1909.) 
Action  by  Abraham  Feinstein  against  Otto  E. 
Reimer  and  another.  No  opinion.  Motion 
granted,  with  costs,  unless  the  appellant  per- 
fect his  appeal  within  10  days,  in  which  case 
the  motion  is  denied,  without  costs. 

In  re  FENNBR'S  WILL.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
17,  1909.)  In  the  matter  of  probating  the  last 
will  and  testament  of  Dora  Fenner,  deceased. 


No  opinion.  Decree  affirmed,  with  costs  and 
disbursements  to  respondents,  payable  out  of 
the  estate. 

FIBSEL  V.  WHITE  SEWING  MACH.  ca 
(Supreme  0>urt,  Appellate  Division,  First  De- 
partment March  12,  1909.)  Appeal  from  Spe- 
cial Term,  New  York  County.  Action  by  JoLe 
Fiesel,  an  infant  by  Susan  Fiesel,  his  guardiac 
ad  litem,  against  the  White  Sewing  MachiDe 
Company.  From  an  order  granting  leave  to 
serve  an  amended  complaint  defendant  tp- 
peals.  Modified  and  affirmed.  Marshall  R 
Clarke,  for  appellant  I.  Henry  Harris,  for  re- 
spondent 

PER  CURIAM.  The  order  appealed  froa 
should  be  modified,  by  requiring  the  plaintiff,  as 
a  condition  of  amendment  to  pay  all  costs  in 
the  action  to  date,  except  the  trial  fee  acd 
the  disbursements  of  the  trial.  As  so  modiSed, 
the  order  should  be  affirmed,  withoat  costs. 

FINCK  v.  DEL  GAUDIO.  (Supreme  Conrt, 
Appellate  Division,  First  Department  Feb- 
ruary 11,  1909.)  Action  by  John  Finck  against 
Albert  S.  Del  Gaudlo.  No  opinion.  MotioB 
denied,  on  terms  stated  in  order.    Order  filed. 

in  re  FINNIGAN.  (Supreme  Court,  Apr^l- 
late  Division,  Second  Department  March  1- 
1909.)  In  the  matter  of  the  application  t>f 
Michael  E.  Finnigan  for  license  and  admissioa 
to  practice  as  an  official  examiner  of  title.  No 
opinion.  Application  granted,  and  bond  &^ 
proved. 

FIRST  BAPTIST  CHURCH  OF  ROMP 
LUS,  Respondent  v.  KENDAIA  GRAN<iE 
NO.  64.  OF  SENECA  COUNTY,  Appe!!:-!. 
(Supreme  Court,  Appellate  Division,  Fourth  I»e- 
partment  February  3,  1909.)  Action  by  the 
First  Baptist  Church  of  Romulus  against  the 
Kendaia  Grange,  No.  64  of  Seneca  County. 

PER  CURIAM.  Final  order  affirmed,  with 
costs. 

McLENNAN,  P.  J.,  and  ROBSON,  J.,  dis- 
sent, upon  the  ground  that  the  relation  of  land- 
lord and  tenant  is  not  established  by  the  eri- 
denee. 

FIRST  BAPTIST  CHURCH  OF  ROMT- 
LUS,  Respwident  v.  KENDAIA  GRANGE. 
NO.  64,  OF  SENECA  COUNTY,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  19,  1909.)  Action  by  the 
First  Baptist  Church  of  Romulus  against  xtt: 
Kendaia  Grange,  No.  64,  of  Seneca  County.  No 
opinion.  Motion  for  leave  to  appeal  to  Coart 
of  Appeals  denied,  with  $10  costs. 

FIRST  NAT.   BANK  OF  BANGK)R,  PA- 

Appellant,  v.  BROOKS  et  al.,  Responden:-, 
(Supreme  Court,  Appellate  Division,  First  1  de- 
partment. February  11,  1909.)  Action  by  the 
First  National  Bank  of  Bangor,  Pa.,  against 
William  H.  Brooks  and  another.  W.  L.  Can- 
non, for  appellant  B.  S.  Grifflng,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 
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FITZGERALD.  Appellant,  y.  LAKE  SHORE 
k  M.  S.  RY.  Co.  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  19,  1909.)  Action  by  Louisa 
B.  Fitzgerald,  as  administratrix,  etc.,  against 
:he  Lake  Shore  &  Michigan  Southern  Railway 
Company  and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
id,  with  costs. 

KRUSE,  J.,  dissents. 

In  re  FLITNBR.  (Supreme  Court,  Appellate 
Oivision,  First  Department.  February  5, 
1000.)  In  the  matter  of  William  H.  Flitner. 
So  opinion.  Respondent  disbarred.  Settle  or- 
ier  on  notice. 

FOLEY,  Appellant,  v.  CITY  OF  NEW 
rORK,  Respondent.  (Supreme  Court,  Appel- 
ate Division,  First  Department.  February  19, 
L909.)  Action  by  Mary  Foley  against  the  city 
)f  New  York.  C.  O.  Mass,  for  appellant.  T. 
wonnoly,  for  respondent.  No  opinion.  Judg- 
nent  aflOrmed,  with  costs.    Order  filed. 

FOLEY  V.  CITY  OF  NEW  YORK.  (Su- 
)reme  Court,  Appellate  Division,  First  Depart- 
nent.  March  26,  1909.)  Action  by  Mary  Foley 
igainst  the  city  of  New  York.  No  opinion, 
uotion  denied,  with  $10  costs.    Order  filed. 

FOOTB  V.  LEARY  et  al.  (Supreme  Court, 
Appellate  Division.  First  Department.  March 
5.  1909.)  Appeal  from  Special-  Term,  New 
JTork  County.  Action  by  Elizur  V.  Foote,  as 
jxecutor  of  Edward  S.  Stokes,  against  Mary 
D.  Leary,  as  administratrix  of  James  D.  Leary, 
ind  another.  From  an  order  denying  a  motion 
;o  be  substituted  as  plaintiff,  William  C.  Reid 
ippeals.  Modified  and  affirmed.  Pierre  H. 
E$rown.  for  appellant.  Richard  E.  Dwight,  for 
respondents. 

PER  CURIAM.  The  order  should  be  modi- 
ied,  by  providing  that  the  appellant  be  made 
I  party  defendant,  and  as  sucn  be  permitted  to 
;erve  such  answer  as  he  may  be  advised.  As 
)o  modified,  the  order  should  be  affirmed,  with- 
>ut  costs  to  either  party. 

FRANK,  Respondent,  v.  VILLAGE  OF 
WARSAW,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department,  janu- 
iry  27,  1909.)  Action  by  John  Frank  against 
the  village  of  Warsaw. 

PER  CURIAM.  Judgment  and  order  affirm- 
?d,  with  costs.  See.  also,  116  App.  Dir.  618, 
LOl  N.  Y.  Supp.  938. 

McLENNAN,  P.  J.,  dissents. 

FRANKEL,  Appellant,  v.  FRIEDMAN,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  February  26,  1909.)  Action 
3y  Armin  Frankel  against  Jonathan  Friedman. 
S.  H.  Stiles,  for  appellant  A.  0.  Weil,  for 
respondent. 

PER  CURIAM.  Judgment  (58  Misc.  Rep. 
\ra.  111  N.  Y.  Supp.  436)  affirmed,  with  costs. 
Order  filed. 

HOUGHTON,  J.,  dissents. 

115  N.Y.S.-71 


FRANKLIN  et  al.,  Respondents,  t.  HOAD- 
LEY  et  al..  Appellants.     (Supreme  Court,  Ap- 

gellate  Division,  First  Department.  February 
,  1909.)  Action  by  WilHam  H.  Franklin  and 
another  against  Joseph  H.  Hoadley  and  an- 
other impleaded.  G.  S.  Graham,  for  appellants. 
E.  L.  Mooney,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  126  App.  Div. 
687,  111  N.  Y.  Supp.  300. 


FREES,  Respondent,  r.  BERNSTEIN^  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  March  10,  1909.)  Action 
by  Chauncey  A.  Frees  against  Sol.  Bernstein. 
No  opinion.    Order  affirmed,  with  costs. 

FUCHS,  Respondent,  v.  BENZION  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  5,  1909.) 
Action  by  Lena  Fuchs  against  Joseph  Benzion 
and  Jacob  End,  copartners,  etc.  No  opinion. 
Judgment  of  the  Municipal  (jourt  affirmed,  with 
costs. 

FULTON  COUNTY  GAS  &  ELECTRIC 
CO.  v.  HUDSON  RIVER  TELEPHONE  CO. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment March  24,  1909.)  Action  by  the 
Fulton  County  Gas  &  Electric  CJompany 
against  the  Hudson  River  Telephone  Company. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted,  and  questions 
certified  as  follows:  First.  Does  it  appear  on 
the  face  of  the  complaint  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action?  Second.  Does  it  appear  on  the  face  of 
the  counterclaim  set  forth  m  paragraph  num- 
bered 17  of  the  defendant's  amended  answer 
(1)  that  said  counterclaim  is  not  of  the  char- 
acter specified  in  section  501  of  the  Code  of 
Civil  Procedure;  (2)  that  said  counterclaim 
does  not  state  facts  sufficient  to  Constitute  a 
cause  of  action?  Third.  Does  It  appear  on  the 
face  of  the  counterclaim  set  forth  in  para- 
graph numbered  18  of  the  defendant's  amended 
answer  (1)  that  said  counterclaim  is  not  of 
the  character  specified  in  section  501  of  the 
Code  of  Civil  Procedure;  (2)  that  said  coun- 
terclaim does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action?  Fourth.  Is  the  inter- 
locutory judgment  in  this  case,  overruling  the 
demurrer  to  the  plaintiff's  complaint  on  the 
ground  of  insufficiency,  the  law  of  the  case  as 
to  the  sufficiency  of  the  complaint?  See,  also, 
60  Misc.  Re]^.  247,  113  N.  Y.  Supp.  22,  114  N. 
Y,  Supp. 


GABBLER,  Respondent,  r.  BROOKLYN 
HEIGHTS  R.  CO.,  AppeUant  (Suprwne 
Court,  Appellate  Division,  Second  Department. 
March  5,  1909.)  Action  by  Marie  Gaebler,  as 
administratrix  of  Charles  G.  Gaebler,  deceased, 
against  the  Brooklyn  Heijg:hts  Railroad  Com- 
pany. No  opinion.  Motion  denied,  without 
costs. 

GAFFEY,  Appellant,  t.  THALHEHMER, 
Respondent  ^upreme  Court  Appellate  Divi- 
sion,  Fourth   Department     March   10,  1909.) 
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Action  by  Albert  Gaffey  against  Gates  Tlial- 
heimer.  No  opinion.  Judgment  and  order  af- 
firnied,  with  costs. 

GALLAGHER.  Appellant,  r.  JOHN  HAN- 
COCK MUT.  LIFE  INS.  CO..  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  March  5,  1009.)  Action  by 
Bertha  Gallagher,  as  administratrix,  etc.,  of 
Henry  King,  deceased,  against  the  John  Han- 
cock Mutual  Life  Insurance  Company.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costStf 

GANSS,  AppeUant,  y.  J.  M.  OUFFBY  PB- 
TIIOLEUM  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
5,  1900.)  Action  by  Herman  Ganss  against  the 
J.  M.  GufiFey  Petroleum  Company.  L.  J.  Vor- 
hans,  for  appellant.  H.  A.  Poor,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  on  125 
App.  Div.  780,  110  N.  Y.  Supp.  176,  with  cosU. 
Order  filed. 

CLARKE,  J.,  dissents,  on  opinion  on  former 
appeal. 

GARLOCK,  Respondent,  t.  FIRE  ASS'N 
OF  PHILADELPHIA,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  17.  1900.)  Action  by  Morgan  B.  Gar- 
lock,  as  receiver,  etc.,  against  the  Fire  Associa- 
tion of  Philadelphia. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  the  plaintiff  within 
20  days  stipulates  to  reduce  the  verdict  to  the 
sum  of  Sl,620,  with  interest  from  November 
7,  1001,  in  which  event  the  judgment  is  modi- 
fied accordingly,  and,  as  so  modified,  is,  to- 
gether with  tiie  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

GARRISON,  Respondent,  ▼.  PELL,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  26,  1000.) 
Action  by  Cornelius  M.  Garrison  against  Ste- 
phen H.  P.  Pell,  impleaded  with  others.  A. 
H.  Larkin,  for  appellant  W.  Hanser.  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

GARVEY,  Appellant,  v.  GARVEY,  Respond- 
ent. (Supreme  Court  Appellate  Division, 
Fourth  Department  March  10,  1000.)  Action 
by  Daniel  C.  Garvey  against  Mary  Garvey. 
No  opinion.    Judgment  affirmed,  without  costs. 

GENOVESIA  v.  PELHAM  OPERATING 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  February  11,  1909.)  Action  by 
Rosario  Genovesia,  as  administratrix,  against 
the  Pel  ham  Operating  Company.  No  opinion. 
Motion  denied,  with  $10  costs.    Order  filed. 

In  re  GESCHBIDT.     (Supreme  Court  Ap- 

?ellate   Division,   Second  Department.     March 
9,  1909.)    In  the  matter  of  the  appUcation  of 
Albert  F.  Gescheidt  Jr.,  for  license  and  ad- 


mission to  practice  as  an  official  examiner  of 
title.  No  opinion.  Application  granted,  an>j 
bond  approved. 

GIEBELHAUSEN  et  aL,  Respondents,  t. 
SUMNER  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division.  First  Department  Feb- 
ruary 10,  1000.)  Action  by  Frederick  R.  Gieb- 
elhausen  and  others  against  A.  Ewing  Sumner 
and  others.  G.  W.  Files,  for  appellants.  P. 
L.  Ryan,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  and  appeal  from  decision  dis- 
missed.   Order  filed. 

INGRAHAM  and  HOUGHTON,  JJ-,  dissent 


GILBERT  V.  MATTHEWS  et  al.  (Suprem* 
Court  Appellate  Division,  First  Depanmen:. 
March  26,  1000.)  Action  by  Sophia  Gilbert 
against  Josephine  Matthews  and  otliers.  M. 
Grossman,  for  appellants.  A.  H.  Wadick,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


GILMORE  CO.,  Respondent  v.  SMITH,  Ap- 
pellant (Supreme  Court  Appellate  Division.. 
Fourth  Department  January  27,  1909.)  Ac- 
tion by  the  Gilmore  Ompany  against  Milo  D 
Smith.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

GIULIANI,  Appellant  ▼.  GIULIANI.  Re- 
spondent. (Supreme  Court  Appellate  Division 
Sec<md  Department  March  5,  1909.)  Actioo 
by  Luciano  Giuliani  against  Ranierio  Giuliani. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

In  re  GLEASON.  (Supreme  Court  Appellr.-e 
Division,  First  Department  March  26,  19<>1m 
In  the  matter  of  Ann  Gleason.  No  opinioa 
Motion  granted,  with  $10  costs.    Order  filed. 

GOLDEN  et  al.,  Respondents,  v.  GOLD- 
MAN, Appellant  (Supreme  Court,  Appel)at<» 
Division,  Second  Department  March  12,  lO'fOi 
Action  by  Gussie  Gk>lden  and  another  agalz^c 
Louis  Goldman.  No  opinion.  Jiitlgiuent  af- 
firmed, with  costs. 

GOLDENTHAL  et  al.,  Respondents,  t.  POP- 
PER, Appellant.  (Supreme  Court,  AppelK^te 
Division.  First  Department  February  ly. 
1000.)  Action  by  Tuli  Gk)ldenthal  and  anotLti 
against  Kalman  Popper.  J.  L.  Krone,  for  ip- 
pellant  E.  I.  Yuells,  for  respondents.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

GOOLD  v.  NEW  YORK,  N.  H,  &  H,  R 
CO.  (Supreme  Court,  Api^ellate  Division.  Fir<T 
Department  March  12,  1000.)  Action  bv  H-1 
en  S.  Goold  against  the  New  York,  New  bav-^r. 
&  Hartford  Railroad  Company.  With  this  ca*< 
has  been  consolidated  in  this  court  cases  bear- 
ing titles  as  follows:  Dezso  Fuchs  aeainst  the 
North  German  Lloyd  Steamship  Compaav: 
Runkel  Bros.  v.  Jas.  T.  Gaparell ;  Simon  lioro- 
wits  V.  Harris  Bronsteln.    No  opinion.    Appli* 
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itions  for  leave  to  appeal  from  Appellate  Term 
enied,  with  |10  coats  in  each  case.  Orders 
ifoed. 

GORSKI.  Respondent,  v.  INTBRNATION- 
X  RY.  00.,  Appellant.  (Supreme  Court,  Ap- 
ellate Division,  Fourth  Department.  March 
0,  1909.)  Action  bv  A.  Frank  Gorski,  as  ad- 
linistrator,  etc,  a^inst  the  International  Rail- 
ray  OcHnpany. 

PER  CURIAM.  Judgment  and  order  affirm- 
d,  with  costs. 

WILLIAMS,  J.,  dissents.  SPRING,  1,  not 
itting. 

In  re  GRADB  DAMAGE  COMMISSION, 
n  re  KURZMAN.  In  re  KRATZER.  (Su- 
preme Court,  Appellate  Division,  fMrst  Depart- 
aent.  February  11,  1909.)  In  the  matter  of 
he  Grade  Damage  Commission.  In  the  matter 
'f  Kurzman.  In  the  matter  of  Kratzer.  No 
•pinions.  Motions  granted.  Settle  orders  on 
lotice. 

GREALISH,  Appellant,  v.  BROOKLYN,  Q. 
>.  &  S.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
K  1909.)  Action  by  Ellen  F.  Grealish,  as  ad- 
ninistratriz,  etc.,  against  the  Brooklyn,  Queens 
bounty  &  Suburban  Railroad  Company.  No 
>pinion.  Motion  for  leave  to  appeal  to  the 
?ourt  of  Appeals  denied,  and  motion  for  re- 
irgument  denied,  <mi  the  ground  that  the  trial 
ii)pears  to  have  been  conducted  on  the  theory 
hat  the  decedent  was  sui  juris  at  the  time  of 
he  accident    See,  also,  114  N.  Y.  Supp.  582. 

GREENWALD  v.  WEIR.  (Supreme  Court, 
appellate  Division,  First  Department.  March 
JG,  1909.)  Action  by  Isaac  Greenwald  against 
;^vi  C.  Weir.  No  opinion.  Motion  granted. 
)rder  filed. 


GRIFFIN,  Respondent  v.  MALLORY,  Ap- 
>e)lant.  et  al.  (Supreme  CJourt  Appellate  Divl- 
ion.  Fourth  Department  March  17,  1909.) 
lotion  by  Frank  Griffin  against  Martha  A.  Mal- 
ory, impleaded  with  others. 

PER  curiam:  Interlocutory  judgment  af- 
irmed,  with  costs. 

ROBSON,  J.,  not  sitting. 

GRIFFIN.  Respondent,  v.  MALLORY,  Aij- 
»ellant  et  al.  (Supreme  Court  Appellate  Divi- 
ion,  Fourth  Department  March  17,  1909.) 
Lction  by  Frank  Griffin  against  Martha  A.  Mal- 
ory, impleaded  with  others. 

PER  CURIAM.  Orders  affirmed,  without 
osts. 

ROBSON,  J.,  not  sitting. 

GROSS,  Respondent,  v.  KATHAIRO  CHEM- 
OAL  CO.,  Appellant  (Supreme  Court  Appel- 
ite  Division,  Second  Department  March  5, 
909.)  Action  by  Frank  Gross  against  the 
^athairo  Chemical  Company.  No  opinion.  Mo- 
ion  denied. 


GULF  BREWING  CO.,  Respondent  v. 
COLE  et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  January 
20,  1909.)  Action  by  the  Gulf  Brewing  Com- 
pany against  Levi  Cole  and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  not  sitting. 

HAHN,  Respondent,  t.  NATIONAL  MORT- 
GAGE CO..  Appellant  (Supreme  Court  Ap- 
rllate  Division,  First  Department  February 
1909.)  Action  by  Henrietta  Hahn  against 
the  National  Mortgage  Company.  G.  P.  Fall, 
for  appellant  B.  D.  Whedon,  for  respondent 
No  opinion.  Judgment  affirmed,  with  Costs, 
with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs.    Order  filed. 

HAIGHT,  Respondent,  v.  LEAVITT  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  February  11,  1909.) 
Action  by  William  C.  Haight  against  Ruf us  E. 
Leavitt  and  another.  P.  M.  Turner,  for  ap- 
pellants. F.  Friedman,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

HANNIGAN,  Respondent  v.  BAINBRIDGB 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  5,  1909.) 
Action  by  Stephen  A.  Hannigan,  an  infant  etc., 
against  C.  Herbert  Bainbridge  and  another. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

HARGRAVE,  Appellant  ▼.  NEW  YORK 
CONTRACTING  C(5.,  Respondent  (Supreme 
Court  Appellate  Division,  First  Department. 
March  12,  1909.)  Action  by  Harry  Hargrave 
against  the  New  York  Contracting  Company. 
M,  S.  Bevins.  for  appellant.  J.  C.  Toole,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed 

HAROLD.  Respondent  v.  CONTRACTORS' 
SUPPLY  &  EQUIPMENT  CO..  Appellant  et 
al.  (Supreme  Court,  Appellate  Division.  Second 
Department.  March  6,  1909.)  Action  by 
James  J.  Harold  against  the  Contractors*  Sup- 
ply &  Equipment  Company,  impleaded  with 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HARRIS  V.  ACHILLES.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  March 
10,  1909.)  Action  by  Arthur  Harris,  as  admin- 
istrator, etc.,  against  Elizabeth  A.  Achilles,  as 
administratrix,  etc.  No  opinion.  Motion  grant- 
ed, so  far  as  to  modify  judgment  previously 
entered  by  striking  tlierefrom  the  provision  as 
to  costs.    See,  also,  114  N.  Y.  Supp.  855. 

In  re  HART.  (Supreme  Court  Appellate 
Division,  First  Department  February  5,  1909.) 
In  the  matter  of  Joseph  D.  Hart  No  opinion. 
There  appears  to  be  no  necessity  for  a  further 
reference  in  this  proceeding.  The  parties  may 
be  heard  orally,  if  they  so  desire,  on  Friday, 
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Febniarj  19th,  at  10:80  a.  m.,  and,  if  the 
respondent  desires  to  offer  farther  testimony, 
it  will  then  be  heard  in  open  court. 


HART,  Appellant,  y.  HART,  Respondent 
(Supreme  Court,  Appellate  Diyision,  First  De- 
partment. February  11,  1909.)  Action  by  Ed- 
5ar  J.  M.  Hart  against  Marguerite  Y.  Hart. 
.  A.  Delehanty,  for  appellant  R.  L.  Tarboz, 
for  respondent 

PBR  CURIAM.  Order  modified,  by  reducing 
counsel  fee  to  $200,  and,  as  modified,  afllrmea, 
without  costs.     Settle  order  on  notice. 

CLARKB,  J.,  dissenU,  and  votes  for  affirm- 
ance. 

HASTINGS,  Respondent,  y.  WELLBR,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  27,  1900.)  Ac- 
tion by  John  M.  Hastinss  against  Sophia  Wei- 
ler.  No  opinion.  Judgment  affirmed,  with 
costs. 

HAYES  y.  APPBRSON.  (Supreme  Court 
Appellate  Division,  First  Department.  March 
12,  1909.)  Action  by  Warren  F.  Hayes  against 
Elmer  Apperson.  No  opinion.  Motion  denied, 
with  $10  costs.    Settle  order  on  notice. 

HEBBARD  v.  THOMANN.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  12,  1909.)  Action  by  Robert  W.  Heb- 
bard  against  Gallus  Thomann.  No  opinion. 
Motion  denied,  on  condition  that  appellant  have 
appeal  ready  for  argument  at  the  April  term. 
Order  filed.  

HBDDEN  CONST.  CO.,  Respondent,  t. 
PROCTOR  &  GAMBLE  CO.  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  19.  1909.)  Action  by  the 
Hedden  Construction  Company  against  the 
Proctor  &  Gamble  Company  and  others.  No 
opinion.  Appeal  dismissed,  with  costs,  and 
order  signed. 

HBILMANN    v.    VAN    NORDEN   TRUST 

CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  February  26,  1909.)  Action  by 
Marie  S.  Heilmann  against  the  Van  Norden 
Trust  Company.  No  opinion.  Motion  granted. 
Settle  order  on  notice. 

HEIMBINDER,  Appellant  ▼.   SULLIVAN, 

Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5,  1909.) 
Action  by  Rosie  Heimbinder  against  Daniel 
Sullivan.  No  opinion.  Motion  for  reargument 
denied,  with  costs.  See.  also,  114  N.  Y.  Supp, 
107.  

In  re  HEINZELMAN.  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
11.  1909.)  In  the  matter  of  John  R.  Heinzel- 
man.  No  opinion.  Reference  ordered.  Settle 
order  on  notice. 

HEITMAN,  Respondent*  v.  PENNSYL- 
VANIA R.  CO.,  Appellant     (Supreme  Court 


Appellate  Division,  Fourth  Department  Hard:  | 
19,  1909.)    Action  by  Jennie  Heitman,  as  ad- 
ministratrix,   etc.,   against   the     Pennsylvaaia 
Railroad  Company.  i 

PER  CURIAM.  Judgment  and  order  rerers- 
ed,  and  new  trial  ordered,  with  costs  to  appei- 
lant  to  abide  event  unless  the  plaintiff  within 
20  days  stipulates  to  reduce  the  verdict  to  tiie 
sum  of  25,000  as  of  the  date  of  the  rendition 
thereof,  in  which  event  the  judgment  is  moii- 
fied  accordingly,  and,  as  so  modified,  is,  to- 
gether with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

McLENNAN,  P.  J.,  and  KRUSE3,  J.,  dissent, 
and  vote  for  absolute  affirmance. 

HENRY,  Respondent  v.  STANLEY  HOD 
ELEVATOR  Co.,  Appellant  (Supreme  Conn, 
Appellate  Division,  Second  Department.  Mardi 
5,  1909.)  Action  by  John  Henry  against  tbe 
Stanley  Hod  Elevator  Company.  No  opinion. 
Motion   denied. 

In  le  HEiSS.  (Supreme  Court  Appellate  Di- 
vision, First  Department  February  11,  IR^H.) 
In  the  matter  of  Bernard  Hess.  No  opinion. 
Reference  ordered.     Settle  order  on  notice. 

HICKEY,  Respondent  v.  BOARD  OF  EDU- 
CATION OF  CITY  OF  NEW  YORK.  Appel- 
lant (Supreme  Court  Appellate  Division,  Se.> 
ond  Department  March  5,  1909.)  Action  by 
Michael  J.  Hickey  against  the  board  of  eot- 
cation  of  the  city  of  New  York.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbars 
ments. 

HIND,  Respondent  v.  POTTERTON,  A> 
pellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  26,  19US^.i 
Action  by  Martha  A.  Hind,  as  administratrii. 
against  George  A.  Potterton,  impleaded  will 
others.  6.  W.  Smyth,  for  appellant  J.  B. 
Qui D tin,  for  respondent  No  opinion.  Orde: 
affirmed,  with  $10  costs  and  disbursements.  0^ 
der  filed. 

HIRSHKIND,  Appellant  v.  MANHATTAN 
TRUST  CO.  et  al..  Respondents.  (Supreccd 
(jourt.  Appellate  Division,  Second  Department. 
March  6,  1909.)  Action  by  Max  Hirshkine 
against  the  Manhattan  Trust  Company  an^: 
Edward  Ashforth,  as  executors,  etc,  of  Honora 
Y.  Cabassud,  deceased.  No  opinion.  Jods- 
ment  affirmed,  with  costs. 

In  re  HOAGLUND.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
5,  1909.)  In  the  matter  of  Hudson  Hoaglmid 
deceased. 

PER  CURIAM.  Decree  affirmed,  with  costs. 
Order   filed. 

CLARKE,  X,  dissents. 

In  re  HOCHSTADBIR.  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
11.  1909.)  In  the  matter  of  Oscar  J.  Hocb- 
stader.  No  opinion.  Referenoe  ordered.  Set- 
tle order  on  notice. 
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HOFFMAN,  Bespondexit,  t.  LAKE  SHORE 
;  M.  S.  RY.  Co.,  Appellant  (Supreme  Court, 
Lppellate  Division,  Fourth  Department.  Jan- 
aiy  20,  1909.)  Action  by  Edward  L.  Hoff- 
lan  against  the  Lake  Shore  &  Michigan  South- 
m   Railway   Company. 

PER  CURIAM.  Judgment  of  Special  Term 
nd  of  Buffalo  Municipal  Court  reversed,  and 
ew  trial  ordered  in  said  Municipal  Court,  with 
osts  in  all  courts  to  abide  event.  New  Trial 
)  be  had  on  Tuesday,  February  2d,  at  10 
clock  in  the  forenoon.  Held,  that  there  is  no 
ridence  to  support  the  finding  that  the  plain- 
iff  sustained  damages  to  the  amount  of  $25. 

ROBSON,  J.,  dissents.  KRUSE,  J.,  not  sit- 
ing. 

HO-GLEN.  Respondent,  t.  JAMES  LIV- 
NGOTON  CONST  CO.,  Appellant,  (Supreme 
lourt.  Apellate  Division,  Second  Department, 
larch  5,  1909.)  Action  hj  Frank  M.  Ho-61en 
^Qst  the  James  Livingston  Construction 
.'ompany.  No  opinion.  Motion  denied,  on 
ondition  that  the  anpellant  perfect  its  appeal 
Drthwith,  and  put  the  case  at  the  foot  of  the 
resent  calendar;  otherwise,  motion  granted, 
rith  |10  cosU.         

In  re  HOME  TITLE  INS.  CO.  OF  NEW 
rORK.  (Supreme  Court,  Appellate  Division, 
econd  Department.  March  5,  1909.)  In  the 
latter  of  the  application  of  the  Home  Title 
nsurance  Company  of  New  York  to  be  licensed 
nd  admitted  to  practice  as  an  official  examiner 
f  title.    No  opinion.    Application  granted. 


FOELLER;  Appel- 

(Supreme  C^urt,  Appellate  Division,  Sec- 


HONIO,  Respondent,  t. 

int.    (Supreme  CJourt,  _^^ 

ad  Department.  March  5,  1909.)  Action  by 
oseph  Honig,  as  administrator,  etc..  against 
louisa  Foeller.  No  opinion.  Order  affirmed, 
rith  |10  costs  and  disbursements. 

HOOGKERK,  Respondent,  v.  BAREIS  et 
1.,  Appellants.  (Supreme  Court,  Appellate 
Hvision.  Third  Department.  March  24,  1909.) 
action  by  Rosina  Bareis  Hoogkerk  against 
ohn  F.  W.  Bareis  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
>sts. 

SMITH,  P.  J.,  and  SEWELU  J.,  dissent 

HOOLIHAN,  Appellant,  y.  KANE,  Respond- 
it.  (Supreme  Ck)urt,  Appellate  Division,  Fourth 
epartment  March  19, 1909^  Action  by  James 
.  Hoolihan  against  Martin  Kane,  as  treasurer, 
;c.  With  this  case  has  been  consolidated  in 
lis  court  cases  bearing  titles  as  follows:  Har^ 
son  F.  Hurd.  Respondent,  v.  Syracuse,  Lake 
lore  &  Northern  Railroad  Company,  Appel- 
nt;  Emilie  Schaud,  Respondent,  v.  William 
20tt  Renner,  Appellant;  Thad.  Collins,  Jr., 
ppellant,  v.  Adelia  Pearsall,  Respondent; 
atherine  L.  Wurtz  et  al.,  Appellants,  v.  An- 
istus  F.  Kahr  et  aL,  Respondents.  No  opin- 
ns.  These  cases  having  been  twice  reacned 
I  their  regular  order,  and  •  passed,  are  disn 
issed,  under  general  rule  89. 


HORDERN,  Appellant,  t.  SALVATION 
ARMY>  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  19, 
1909.)  Action  by  David  Hordem  against  the 
Salvation  Army.  S.  G.  Gibboney,  for  appel- 
lant. F.  B.  Campbell,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs,  on  124 
Apo.  DiT.  674,  109  N.  Y.  Supp.  131.     Order 

In  re  HOUSBL.  (Supreme  Court,  Appellate 
Divisi<m,  Second  Department.  March  12, 
1909.)  In  the  matter  of  the  application  of 
Percy  L.  Housel  for  license  and  admission  to 
practice  as  an  official  examiner  of  title.  No 
opinion.  Application  granted,  and  bond  ap- 
proved. 

HOYER  et  al..  Respondents,  v.  BUFFAIiO, 
L.  &  R.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Janu- 
ary 13,  1909.)  Action  by  John  B.  Hoyer  and 
another  against  the  Bufitaio,  Lockport  &  Roches- 
ter Railway  Company.  No  opinion.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs. 

HUBBARD,  Appellant,  y.  CITY  OF  PORT 
JERVIS,  Respondent  (two  cases).  (Supreme 
Court  Appellate  Division,  Second  Department. 
March  5,  1909.)  Actions  by  George  J.  Hub- 
bard against  the  city  of  Port  Jervis.  .  No  opin- 
ion. Orders  affirmed,  with  $10  costs  and  dis- 
bursements. 

HUGEL  V.  HABEL.  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  12, 
1909.)  Action  by  Samuel  Hugel  against  Na- 
than K.  Habel.  No  opinion.  Motion  denied, 
on  payment  of  $10  costs,  and  on  condition  that 
appellant  have  appeal  ready  for  argument  at 
the  April  term.    Order  filed. 

HUNGHSRFORD,  AppeUant  t.  VILLAGE 
OF  WAVERLY  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. March  24,  1909.)  Action  by  Martha 
A.  Hungerford  agahist  the  village  of  Waverly 
and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SMITH,  P.  J.,  not  voting. 

HUNTER,  Respondent  ▼.  UPTON,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Departmrat  February  3,  1909.)  Ac- 
tion by  Emily  EL  Hunter  against  Eli  M.  Up- 
ton. No  opinion.  Judgment  affirmed,  with 
costs. 

HURLOCK,  Appellant  ▼.  MAKEEVER  et 
al..  Respondents.  (Supreme  Court  Appellate 
Division,  First  Department  February  11, 
1909.)  Action  by  GTeorge  D.  Hnrlock  against 
Sanford  Makeever  and  others.  EI  V.  Abbot 
for  appellant  B.  S.  Weeks,  for  respondents. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 
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HURLOCK  T.  MAKEEVBR.  (Supreme 
Court,  Appellate  Diyision,  First  Department. 
March  26,  1909.)  Action  by  George  D.  Hur- 
lock  against  Sanford  Makeever.  No  opinion. 
Motion  denied,  with  $10  costs.  Settle  order  on 
notice. 

IMPROVED  PROPERTY  HOLDING  CO. 
OF  NEW  YORK  T.  WEXLBR.  (Supreme 
Coart,  Appellate  Diyision,  First  Department 
March  26,  1909.)  Appeal  from  Special  Term, 
New  York  County.  Action  by  the  Improved 
Property  Holding  Company  of  New  York 
against  Bemhard  Wezler.  From  an  order 
granting  an  injunction  pendente  lite,  defendant 
appealed.  Reversed.  Nathan  Burkan,  for  ap- 
pellant.    George  Hahn,  for  respondent. 

PE3EI  CURIAM.  We  do  not  think  that,  upon 
the  covenant  and  the  facts  presented,  there 
was  a  case  for  a  preliminary  injunction.  With- 
out intimating  an  opinion  as  to  what  disposi- 
tion the  court  should  make  upon  the  trial,  we 
think  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and 
the  motion  for  a  preliminary  injunction  denied, 
with  $10  costs. 

IRVING  et  ah,  Appellanto,  ▼.  ROYAL  EX- 
CHANGE ASSURANCE  OF  LONDON,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  March  26,  1909.)  Action 
by  Alexander  D.  Irving  and  others  against  the 
Royal  Exchange  Assurance  of  London.  G.  A. 
Strong,  for  appellants.  EI  Riebenold,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

IRWIN,  Respondent,  v.'  GRAND  TRUNK 
RY.  CO.  OF  CANADA,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  29,  1909.)  Action  by  William  F.  Ir- 
win, as  administrator,  etc..  against  the  Grand 
Trunk  Railway  Company  of  Canada.  No  opin- 
ion. Motion  for  reargument  denied,  with  1^10 
costs. 

JABURG  V.  HASEROT  CANNERIES  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  26.  1909.)  Action  by  John 
Jaburg  against  the  Uaserot  Canneries  Com- 
pany. No  opinion.  Motion  granted  on  terms 
indicated  in  memorandum  per  Curiam.  Settle 
order  on  notice. 

JACKSON  T.  BRKINS."  (Supreme  Court 
Appellate  Division,  First  Department  Febru- 
ary 11,  1909.)  Action  by  Marie  L.  Jackson 
against  Henry  M.  ESrkins.  No  opinion.  Mo- 
tion granted,  upon  appellant  filing  the  docu- 
ments specified  m  the  moving  papers  with  the 
clerk  of  this  court,  to  be  held  by  the  clerk 
pending  the  appeal.    Settle  order  on  notice. 

JACOBS,  Appellant  v.  FEINSTEIN  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  March  5,  1909.) 
Action  by  Lewis  J.  Jacobs  against  James  Fein- 
stein  and  others.  No  opinion.  Motion  grant- 
ed, without  costs. 


JEFFERSON  BANK.  Respondent  v.  ROS-  \ 
E2NTHAL  et  al,,  Apnellants.  (Supreme  C<*\\r. 
Appellate  Division,  First  Department  Kehr- 
ary  19,  1909.)  Action  by  the  Jefferson  Back 
against  Jacob  Rosenthal  and  others.  F.  Wien-  , 
er,  for  appellants.  I.  M.  Wormser,  for  re- 
spondent. No*  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

JERMYN,  Respondent  v.  DELiAWARE  k 
E.  RY.  CO.,  Appellant  HOLMEB  ▼.  SAME 
(two  cases).  (Supreme  Court  Appellate  Din- 
sion,  First  Department.  February  5,  19U9.I 
Actions  by  Joseph  J.  Jermyn  and  Joseph  IL 
Holmes  against  the  Delaware  &  Eastern  Rail- 
way Company.  M.  Hare,  for  respondent  No 
opinions.  Orders  affirmed,  with  f  10  costs  and 
disbursements  in  each  case.    Orders  filed. 

JOCKER,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  o.  1909.)  Action  by  Charles  Jocker 
against  tne  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  We  think  the  judgment 
must  be  reversed  for  the  failure  of  the  plain- 
tiff to  give  any  evidence  that  showed  or  tend^ 
to  show  the  exercise  of  due  care  upon  his  part 
to  avoid  the  accident  Judgment  of.  the  Mui:ii> 
ipal  Court  reversed,  and  new  trial  ordered: 
costs  to  abide  the  event. 

JOHN  BOYLE  &  CO.,  Inc.,  Respondent  ▼• 
BOYLE  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
26,  1909.)  Action  by  John  Boyle  &  Co.,  In- 
corporated, against  Phoebe  A.  D.  Boyle  and 
another.  D.  McOirdy,  for  appellants.  C. 
Strauss,  for  respondent.  No  opinion.  Order 
affirmed,  with  |10  costs  and  disbursements. 
Order  filed. 

JONAP  T.  PREGER  et  al.  (Supreme  Court, 
Appellate  Division.  First  Department  Febru- 
ary 11,  1909.)  Action  by  David  Jonap  against 
Abraham  Preger  and  another.  With  this  case 
has  been  consolidated  in  this  court  cases  bear- 
ing titles  as  follows:  Geo.  A.  Carroll  v.  Jo- 
seph P.  Farley;  People  v.  Steers  &  Menke; 
People  V.  Alexander  Paul;  James  Corcoran 
V.  Thomas  Kelly;  Abe  Brill  v.  Metropolitan 
Surety  Company.  No  opinions.  Applications 
for  leave  to  appeal  to  Appellate  Division  dt^- 
nied,  with  |10  costs  in  each  case.  Orders  sign- 
ed. See,  also,  69  Misc.  Rep.  187,  110  N.  Y. 
Supp.  483;   113  N.  Y.  Supp.  476,  478,  486,  519, 


JONASSON  T.  WEIR.  (Supreme  Oonrt,  Ap- 
pellate Division,  EMrst  Department  March  12, 
1900.)  Action  by  Josepl)  Jonasson  against 
Levi  C.  Weir.  No  opinion.  Motion  denied, 
with  $10  costs.    Order  filed. 

JONES,  Respondent,  v.  OOT,  Appellant. 
(Supreme  Court.  Appellate  Division,  Fourth 
Department.  MaTch  19,  1909.)  Action  ly 
Frank  Jones  against  Albert  Oot  No  c^inion. 
Motion  to  dismiss  appeal  granted. 
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JORDAN  V.  KEBINAN.  (Supreme  Court, 
appellate  Diyisioii,  First  Department.  Febrn- 
ay  11,  1909.)  Action  by  Walter  C.  Jordan 
gainst  Frank  Keenan.  Ko  opinion.  Motion 
enied,  on  terms  stated  in  order.    Order  filed. 

JOSEPH  F.  CLARKB  CO.,  Respondent,  y. 
IcLARNON,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department.  Maroi 
»,  1909.)  Action  by  the  Joseph  F.  Clarke  Com- 
Niny  against  Thomas  McLamon.  No  opin- 
on.  Judgment  of  the  Municipal  0>urt  affirm- 
ed, with  costs. 

JOUBIN,  Respondent  ▼.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
3ourt  Appellate  Division,  Second  Department. 
Sdarch  5,  1909.)  Action  by  Eliza  Frances  Jou- 
bin,  as  administratrix,  etc.,  of  George  H.  Jou- 
hin,  deceased,  against  the  Brooklyn  Heights 
Railroad  Company.  No  opinion.  Judgment 
emd  order  unanimously  affirmed,  with  costs. 

JULICHBR  et  al.,  Appellants,  v.  CURTIN 
et  al..  Respondents.  H.  W.  HUNTER 
HOECKBR  CO.  v.  SAME.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 11,  1909.)  Actions  by  Pater  Julicher  and 
others  and  bv  the  H.  W.  Hunter  Hoecker 
Conopany  against  Daniel  Gurtin  and  another. 
B.  Loewy,  for  appellants.  G.  R.  Wawes,  for 
respondents.  No  opinions.  Orders  modified, 
so  as  to  award  in  each  case  only  one  item 
of  $10  costs,  and,  as  so  modified,  affirmed, 
-without  costs.    Settle  orders  on  notice. 

KAUFMAN,  Respondent  t.  SMITH  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5,  1909.)  Ac- 
tion by  Israel  Kaufman  against  Julius  Smith' 
and  another. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  taking  no  part 

KEARNEY,  Appellant  v.  NEW  YORK 
CITY  RY.  CO.,  Respondent.  (Supreme  Court. 
Appellate  Division,  First  Department  Febru- 
ary 19.  1909.)  Action  by  Nellie  Kearney 
aeainst  the  New  York  City  Kailway  Company. 
M.  Grossman,  for  appellant.  B.  H.  Ames,  for 
respondent  No  opimon.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

KEENAN,  Respondent  v.  BISENBACH 
REALTY  i  CONSTRUCTION  CO.,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  March  o,  1909.)  Action  by 
Michael  Joseph  Keenan,  Jr.,  against  the  Eisen- 
bach  Real^  &  Construction  Company.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  costs.  

KEIRNS  V.  KEIRNS  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department  March 
19,  1909.)  Action  by  Patrick  Keirus,  as  execu- 
tor, etc.,  of  John  Keims,  deceased,  against 
Samuel  F.  Keirns  and  others.  No  opinion. 
Order  affirmed,  with  |10  costs  and  disburse- 
ments. 


KELLY,  Respondent,  t.  MANDEL  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  o,  1909.)  Ac- 
tion by  Honoria  Kelly  against  Israel  Mandel 
and  others.  No  opinion.  Judgment  affirmed  by 
default  with  costs. 

KELLY,  Respondent,  v.  WEBB,  Appellant. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  February  4,  1909.)  Action  by 
William  J.  Kelly  against  Theodore  B.  Webb. 
No  opinion.    Judgment  affirmed,  with  costs. 

KENNEDY,  Appellant  ▼.  CUTWATER  et 
al.,  Respondents.  (Supreme  Court  Appellate 
Division,  First  Department  March  5,  1909.) 
Action  by  John  Kennedy  against  Edwin  Cut- 
water and  another.  G.  B.  Hayes,  for  appel- 
lant C.  C.  Miller,  for  respondents.  No  opin- 
ion. Judgments  affirmed,  with  one  bill  of  costs. 
Order  filed. 

KENYON,  Respondent,  v.  GRIFFIN,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Fourth  Department.  January  20,  1909.)  Ac- 
tion by  Winfield  S.  Kenyon  against  Thos,  H. 
Griffin.  No  opinion.  Interlocutory  judgment 
affirmed,  with  costs. 

KERSTEN,  Appellant,  v.  FRANKBL  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  February  19,  1909.) 
Action  by  Jennie  Kersten  against  Solomon 
Frankel  and  another.  J.  Blumofe,  for  appel- 
lant B.  H.  Arnold,  for  respondents.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 

In  re  KETCH.  (Supreme  CJourt,  Appellate 
Division,  Fourth  Department  March  10, 190^.) 
In  the  matter  of  Cyrus  Ketch,  an  alleged  in- 
competent person,  Ko  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

In  re  KIRKHOLDBRS  WILL.  (Supreme 
Court  Appellate  Division,  Fourth  Deplirtment 
February  3.  1909.)  In  the  matter  of  proving, 
etc..  the  last  will  and  testament  of  William  H. 
Kirkholder,  deceased.  No  opinion.  Decree,  so 
far  as  appealed  from,  affirmed,  with  $10  costs 
and  disbursements,  and  motion  for  reference  to 
take  additional  evidence  denied,  without  costs. 

In  re  KIRKHOLDERS  WILL.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
February  3,  1909.)  In  the  matter  of  proving, 
etc.,  the  last  will  and  testament  of  William  H. 
Kirkholder.  deceased.  No  opinion.  Decree  af- 
firmed, with  costs. 

In  re  KIRKHOLDER'S  WILL.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  3,  1909.)  In  the  matter  of  the  proof 
and  probate  of  the  last  will  and  testament  of 
William  H.  Kirkholder,  deceased.  No  opinion. 
Motion  for  reargument  denied,  with  $10  costs. 

KNAPTON,  Respondent  v.  HOLLAND,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department     February  26,  1909.)     Ac- 
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tion  by  Lola  Knapton  against  Arthur  G.  Hol- 
land. M.  S.  Ballenberg,  for  appellant.  A. 
Lambert,  for  respondent.  No  opinion.  Order 
affirmed,  with  |10  costs  and  disbursements. 
Order  filed. 

KRASNOW,  Respondent,  y.  SINGBR  MFO. 
CO.,  Appellant  (Supreme  Ck)urt,  Appellate  Di- 
vision, Second  Department.  March  5,  1909.) 
Action  by  Isaac  Krasnow  against  the  Singer 
Manufacturing  Company.  No  opinion.  Order 
affirmed,  with  |10  costs  and  disbursements. 

KUH  et  al.  y  BRITISH-AMERICAN 
ASSUR.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  11, 1009.)  Ac- 
tion by  ESmanuel  Kuh  and  others  against  the 
British-American  Assurance  0>mpany.  No 
opinion.  Motion  granted,  and  question  certi- 
fied.    Order  filed. 

KUNIZKI,  Respondent,  y.  NATIONAL 
FIREPROOFING  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  5.  19090  Action  by  Tusiana  Kunizki, 
as  committee  ox  the  estate  of  Alexander  Kuniz- 
ki, an  alleged  incompetent  person,  against  the 
National  Fireproofing  Company.  No  opinion. 
Appeal  dismissed,  with  |10  costs. 

KUNIZKI,  Respondent,  v.  NATIONAL 
FIREPROOFING  CX).,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  5,  1909.)  Action  by  Tusiana  Kunizki, 
as  committee  of  the  estate  of  Alexander  Kunizki, 
an  alleged  incompetent  person,  against  the  Na- 
tional Fireproofine  Company.  No  opinion.  Mo- 
tion for  stay  denied,  with  |10  costs. 

In  re  LAMPORT.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  26, 
1909.)  In  the  matter  of  Hiram  H.  Lamport. 
No  opinion.  Motion  granted,  unless  appellant 
have  the  appeal  ready  for  argument  at  the 
May  term.    Order  filed. 

LANCASTER  TRUST  CO.  v.  FLINT  et  al. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment March  19,  1909.)  Action  by  the 
•Lancaster  Trust  Company  against  Arthur  H. 
Flint  and  others.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.    Order  filed. 

LANCASTER  TRUST  CO.,  Appellant,  y. 
SPRAGUE,  Respondent  (Supreme  0>urt,  Ap- 
pellate Division,  First  Department  March  19, 
1909.)  Action  by  the  Lancaster  Trust  (Com- 
pany against  Henry  L.  Sprague.  F.  L.  Crock- 
er, for  appellant  H.  L.  »prague,  for  respond- 
ent. No  opinion.  Judgment  modified,  by  strik- 
ing out  extra  allowance,  and,  as  modified,  af- 
firmed, without  costs.     Settle  order  on  notice. 

LANE,  Respondent,  v.  FENN  et  al.,  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  27,  1909.)  Ac- 
tion by  Charles  M.  Lane  against  Albert  O. 
Fenn  and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


LANB,  Respondent,  y.  FENN  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division,! 
Fourth  Department  January  27,  1909.)  Ac>: 
tion  by  Charles  M.  Lane  against  Albert  Ci 
Fenn  and  others.  No  opinion.  Motion  for' 
leave  to  appeal  to  Court  of  Appeals  from  oi^l 
der  of  affirmance  entered  January  6.  1903, 
granted,  and  questions  for  review  certified.       ' 


LANE,  Respondent,  v.  FENN  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division,, 
Fourth  i>epartment.  January  29,  1909.)  Ac-> 
tion  by  Charles  M.  Lane  against  Albert  0. , 
Fenn  and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  from  order  i 
of  affirmance  entered  January  27,  1909,  grant- 
ed, and  question  for  review  certified. 

LANGDON,  Appellant,  y.  NORTHWEST- 
ERN  MUT.  LIFE  INS.  CO.,  Respondent 
(Supreme  Ourt,  Appellate  Division.  Fourth  De- ' 
partment  March  3,  1909.)  Action  by  Andrew 
Langdon  against  the  Northwestern  Mutual 
Life.  Insurance  0>mpany. 

PER  CURIAM.  Judgment,  so  far  as  ap- 
pealed from,  affirmed,  with  costs  to  respondent 
against  appellant  See  116  App.  Div.  55S,  101 
>f.  T.  Supp.  914. 

ROBSON,  J.,  dissents.  KRUSB,  J.,  not  sit- 
ting. 

LEVIS  y.  POPE  MOTOR  CAR  CO.  et  aL 
(Supreme  Court  Appellate  Division,  Fourth 
Department  January  27,  1909.)  Action  by 
Thomas  R.  Levis  against  the  Pope  Motor  Car 
Company  and  another.  No  opinion.  Plaintififs 
exceptions  overruled,  motion  for  new  trial  de- 

Sied,  with  costs,  and  judgment  directed  for  the 
efendant  Pope  Motor  Oblt  Company,  dismiss- 
ing the  plaintiff's  complaint  as  to  it,  with  costs. 

LEWIN,  Respondent  ▼.  KOERNBR  BE- 
NEVOLENT ASS'N,  Appellant  (Supreme 
(Dourt,  Appellate  Division,  Fourth  Department 
March  3.  1909.)  Action  by  Frits  Lewin  against 
the  Koerner  Benevolent  Association.  No  opin- 
ion. Judgment  and  order  (60  Misc.  Rep.  576, 
112  N.  X.  Supp.  508)  affirmed,  with  costs. 

LIGETY,  Respondent  y.  AMERICAN  CI- 
GAR (X).,  Appellant  (Supreme  Court  Appel- 
late Division,  First  Department  February  11, 
1909.)  Action  by  William  L.  Ligety  against 
the  American  Cisar  Company.  E.  C.  Sherwood, 
for  appellant  M.  S.  Guiterman,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

LINCOLN,  Appellant  v.  NEW  YORK 
CENT.  &  H.  R.  R,  CO.j  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
February  4,  1909.)  Action  by  Sarah  I.  Lin- 
coln, as  administratrix,  etc,  against  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs. 

LINEHAN,  Appellant,  v.  NELSOX  Re- 
spondent   (Supreme  Court  Appellate  Division, 
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Fonrtb  Department  February  3,  1909.)  Ac- 
tion by  Jerry  Linehan  against  Frank  J.  Nelson. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed,  with  costs. 

SPRING  and  ROBSON,  JJ.,  dissent,  upon 
the  ground  that  prejudicial  errors  were  commit- 
ted in  the  reception  of  evidence  and  in  the  in- 
struction to  the  jury  upon  the  request  of  the 
counsel  for  the  defendant,  and  also  for  the  rea- 
son that  on  the  undisputed  evidence  the  plaintiff 
is  entitled  to  recpver. 

LINZBY,  Respondent,  ▼.  AMBRIGAN  ICE 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  March  24,  1909.) 
Action  by  Clark  W.  Linzey,  as  administrator, 
etc.,  of  Nile  Linzey,  deceased,  against  the  Amer- 
ican Ice  Company.  No  opinion.  Motion 
granted. 

LiOEWT,  Respondent,  ▼.  GORDON  et  al.. 
Appellants.  (Supreme  Ourt,  Appellate  Divi- 
sion, Second  Department.  March  5,  1909.) 
Action  by  Abraham  B.  Loewy  against  Morris 
Gordon  and  another.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

liONZONB  V.  NEW  YORK  CONTRACT- 
ING CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  February  26.  1909.)  Ac- 
tion by  Joseph  Lonzone  against  the  New  York 
Contracting  Company.  No  opinion.  Motion 
denied,  with  $10  cosU.     Order  filed. 

LORD,  Respondent,  t.  ERIB  R.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  12,  1909.)  Ac- 
tion by  Edwin  Lord  against  the  Erie  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed  by  default,  with  costs. 

LOVAGLIO,  Appellant  v.  NEW  YORK 
CENT.  &  H.  R.  R.  00.^  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  5,  1909.)  Action  by  Antonio  Lovaglio. 
an  infant  by  John  Lovaglio,  his  guardian  aa 
litem,  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Judg- 
ment  unanimously   affirmed,   with  costs. 


LOWERY  et  aL,  Respondents,  y.  BRACE 
et  al.j  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  February  4, 
1909.)  Action  by  Edwin  O.  Lowerv  and  an- 
other against  William  H.  Brace  and  others. 

PER  CURIAM.  Order  reversed,  without 
costs  of  this  appeal  to  either  party,  and  matter 
remitted  to  the  Special  Term  for  a  rehearing  of 
the  motion  upon  Aye  days'  notice,  upon  the 
papers  already  presented,  and  upon  such  fur- 
ther affidavits  or  evidence  as  either  party  may 
desire  to  present  Held,  that  the  court  should 
have  determined  the  amount  of  the  attorney's 
lien,  if  any,  and  have  permitted  the  payment 
of  such  lien  as  a  condition  of  allowing  the  satis- 
factions to  stand. 

LYMAN,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department    March 


10,  1909.)  Action  by  Alice  P.  Lyman  against 
the  New  York  Central  &  Hudson  River  Rail- 
road Company.  No  opinion.  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 

LYNN,  Appellant,  v.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Febru- 
ary 4,  1909.)  Action  by  William  F.  Lynn 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment 
affirmed,  with  costs. 

LYNN,  Appellant  ▼.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent  (Supreme  0)urt, 
Appellate  Division,  Fourth  Department  March 
19,  1909.)  Action  by  William  F.  Lynn  against 
the  New  York  Central  &  Hudson  River  Rail- 
road Company.  No  opinion.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with 
$10  costs. 

LYONS  NAT.  BANK,  Appellant  Y-  SHU- 
LER  et  al..  Respondents.  (Supreme  Oourt  Ap- 
pellate Division,  Fourth  Department  March 
17,  1909.)  Action  by  the  Lyons  National  Bank 
against  George  H.  Shuler  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

McLENNAN,  P.  J.,  and  WILLIAMS,  J.,  dis- 
sent, upon  the  ground  that  the  judgment  ought 
to  nave  provided  that  out  of  the  proceeds  of 
the  sale  tiie  owners  of  the  property  should  first 
have  the  right  to  receive  the  value  of  their 
property  when  the  improvements  were  com- 
menced, and  that  their  equities  were  prior  to 
those  of  the  equitable  lienors.  See,  also,  115 
App.  Div.  85d,  101  N.  Y.  Supp.  02. 

McAllister,  Respondent  ▼.  WARFIELD, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Martsh  19,  1909.) 
Action  by  Charles  D.  McAllister  against  George 
A.  Warneld.  No  opinion.  Judgment  of  the 
County  Court  of  Nassau  county  unanimously 
affirmed,  with  costs. 

McBENNETT,  Appellant  v.  DAVID  SHUL- 
DINER  GLASS  CO..  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  5, 1909.)  Action  by  Alice  McBennett 
as  administratrix,  against  tne  David  Shuldin- 
er  Glass  Company.  T.  J.  O'Neill,  for  appel- 
lant C.  S.  Petrasch,  for  respondent.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 

McCarthy,  Respondent,  v.  NATIONAL 
CONDUIT  &  CABLE  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. March  5,  1909.)  Action  by  Bridget 
McCarthy,  as  administratrix,  against  the  Na- 
tional Conduit  &  Oble  Company.  F.  V.  John- 
son, for  appellant.  H.  G.  Smyth,  for  respond- 
ent No  opinion.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 


McCASKBY  REGISTER  CO.,  Appellant  v. 
GREEN,  Respondent  (Supreme  Court,  Appel- 
late Division,   Third  Department     March  10, 
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1909.)  Action  by  the  McCaskey  Register  Ck>xn- 
pany  against  Mary  Green,  aa  executrix,  etc., 
of  John  Green,  deceased. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See,  also,  57  MUc.  Rep.  549,  109  N.  Y. 
Supp.  970. 

COCHRANE,  J.,  dissents. 

McOHBRRY,  Respondent,  v.  SNARE  & 
TRIEST  CO.  et  al.,  Appellants.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
March  5,  1909.)  Action  by  Mary  McCherry. 
an  infant,  etc.,  against  the  Snare  &  Triest 
Company  and  another.  No  opinion.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted.     See,  also,  114  N.  Y.  Snpp.  674 

McCORMICK.  Appellant,  t.  BERNER  et  al.. 
Respondonts.  (Supreme  diourt.  Appellate  Di- 
vision, First  Department.  March  5,  1909.) 
Action  by  Willis  S.  McCormick  against  Charles 
E.  Bemer  and  another.  G.  D.  Lamb,  for  ap- 
pellant. G.  Zabriskie,  for  respondents.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs,  with  leave  to  defendant,  if  so  advised,  to 
apply  for  a  re-execution  of  the  commission. 
Order  filed. 

MoGEB,  Respondent,  v.  TOWN  OF  WEST 
SENECA,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January 
20,  1009.)  Action  by  Hannah  McGee,  as  ad- 
ministratrix, etc.,  against  the  town  of  West 
Seneca. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KRUSE,  J.,  not  sitting. 

McGEE,  Respondent,  v.  TOWN  OP  WEST 
SENECA,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  10, 
1909.)  Action  b^  Hannah  McGee,  as  sole  ad- 
ministratrix, agamst  the  Town  of  West  Seneca. 
No  opinion.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 

McGOVERN,  Appellant,  y.  BITZPATRICK, 

Respondent.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  March  5,  1909.) 
Action  by  Elizabeth  McGovem,  as  administra- 
trix, etc,  of  James  McGovem,  deceased,  against 
Richard  Fitzpatrick.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  oisbursements. 

McGRATH,  Respondent,  v.  AUBURN  HAME 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  27, 
1909.)  Action  by  Alfred  McGrath,  an  infant, 
etc.,  against  the  Auburn  Hame  Company.  No 
opin^>n.  Judgment  and  order  affirmed,  with 
costs. 


McGRONEN,  Appellant,  v.  GREENWALD 

et  al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  12,  1900.) 
Action  by  Thomas  F.  McGrouen,  as  adminis- 
trator, etc.,  of  Harry  A.  McGronen,  deceased. 


against  Harry  A.  Green wald  and  another.  No 
opinion.  Intarlocntory  judgment  affirmed,  with 
costs. 

MACK,  Respondent,  t.  MACE,  AppellanL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  5,  1909.)  Action  by  Hen- 
ry S.  Mack  against  Hugo  S.  Mack.  E.  W.  Bee- 
be,  for  appellant  W.  J.  lappman,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs. 
Order  filed.  ^ 

McKIE,  Respondent,  r.  BROWN  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  IM vision. 
Fourth  Department.  February  3,  1909.)  Ac- 
tion by  John  McKie,  as  tax  collector,  etc,  is 
the  town  of  Gates,  against  Roscoe  C.  Bl  Brown 
and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents. 

MACKOWIAK,  Respondent,  ▼.  BUFFALO 
&  L.  B.  TRACTION  CO.,  Appellant  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
February  3,  1909.)  Action  by  Frank  Mac- 
kowiak  against  the  Buffalo  &  Lake  Brie  Trac- 
tion (Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  verdict  of 
the  lury  is  contrary  to  and  against  the  weight 
of  the  evidence. 

ROBSON,  J.,  dissents. 

McNEIL,  Appellant  v.  BOARD  OP  SUP'RS 
OP  SUFFOLK  COUNTY  et  al..  Respondents. 
(Supreme  (3ourt  Appellate  Division,  Second  De- 

Sartment  March  5,  1909.)  Action  by  R.  Gor- 
on  McNeil  against  the  board  of  supervisors  of 
the  county  of  Suffolk  and  others.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

McNEIL  T.  ROCHESTER  TELEPHONE 
(X).  (Supreme  Court,  Appellate  Division,  Fourth 
Department  January  20,  1909.)  Action  by 
Joseph  H.  McNeil  against  the  Rochester  Tele- 
phones Company. 

PEOt  CURIAM.  Plaintirs  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  Judgment  directed  for  the  defendant  upon 
the  nonsuit  with  costs. 

KRUSE,  J.,  not  sitting. 

McNeill,  Respondent  v.  BACHE  et  al..  Ap- 
pellants. (Supreme  Court.  Appellate  DivisioD, 
Third  Department  March  24,  1909.)  Action 
by  William  J.  McNeill  against  Jules  S.  Bacbe 
and  others.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

McNI(3KLE,  Appellant  ▼.  DELANBY  et  aL 
Respondents.  (Supreme  Court,  Appellate  Pi- 
vision,   Second  Department     Mardi  5,   1900.) 


Digitized  by 


Google 


MEMORANDUM  DECISIONS. 


1131 


Action  l^  Andrew  F.  MoNickle  against  Bridget 
Delaney  and  another.  No  opinion.  Motion  de- 
nied, without  costs. 

MAHLER,  Respondent,  t.  IIJTERURBAN 
ST.  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  DiTision,  First  Department.  March 
5,  1909.)  Action  by  Margareta  Mahler,  as  ad- 
ministratrix, against  the  Intemrban  Street  Rail- 
way Company.  B.  H.  Ames,  for  appellant. 
0.  Stockier,  for  respondent. 

PER  CURIAM.  Judgment  and  order  re- 
Tersed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  the  judgment  as  entered  to  the 
sum  of  $10,000,  including  interest,  costs,  etc., 
in  which  event  the  judgment,  as  so  moaifled, 
and  order,  affirmed,  without  costs.  Settle  or- 
der on  notice. 

MANN,  Appellant,  t.  COLLIER  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department.  February  11,  1909.)  Action 
by  William  D.  Mann  against  Feter  F.  Oilier 
a^d  another.  C.  L.  Craig,  for  appellant.  J. 
\.  Judge,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disoursements. 

In  re  MANOCA  TEMPLE  ASS*N.  (Su- 
preme Ck)urt,  Appellate  Division,  Third  De- 
partment March  24,  19O90  In  the  matter  of 
the  election  of  directors  of  the  Manoca  Tem- 
ple Association.  No  opinio^.  Decision  reserv- 
ed until  the  hearing  of  the  appeal. 

MANUFACTURERS'  COMMERCIAL  CO. 
V.  BLITZ.  (Supreme  Court,  Appellate  Division, 
First  Department.  February  5.  1909.)  Actidn 
by  the  Manufacturers*  Commercial  Company 
against  Henry  Blitz.  No  opinion.  Motion 
granted^  on  payment  of  $10  costs.  Settle  order 
on  notice. 

In  re  MARKS*  WILL.  (Supreme  Court, 
Appellate  Division,  Third  Department.  March 
24,  1909.)  In  the  matter  of  proving  the  last 
will  and  testament  of  Harriet  L.  Marks,  de- 
ceased. No  opinion.  Ordered  that  the  inter- 
ested i>ersons  named  be  brought  in,  and  that 
service  be  made  upon  those  within  the  state  in 
the  manner  required  for  the  personal  service 
of  a  summons,  and  upon  those  outside  of  the 
state  by  mailing  to  them  a  copy  of  said  notice, 
which  service  shall  be  sufficient 

In  re  MARONET.  (Supreme  (3ourt,  Appel- 
late Division,  Third  Department.  March  10, 
1909.)  In  the  matter  of  the  final  judicial  set- 
tlement of  the  accounts  of  William  Maroney,  as 
administrator  of  the  estate  of  Mary  Mack,  de- 
:^eased.  No  opinion.  Decree  unanimously  af- 
Srmed,  with  costs. 

In  re  MARTIN.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  5,  19O90 
[n  the  matter  of  Mary  J.  Martin,  deceasedf. 
yo  opinion.  Order  affirmed,  with  $10  costs 
EDd  disbursements.     Order  filed. 

MARYLAND  CASUAI/TT  CO..  Resnondent, 
r.     BROWN    et    al.,    Appellants.       Supreme 


Court,  Appellate  Division,  First  Department. 
February  19,  1900.)  Action  by  the  Maryland 
Casualty  Company  against  Charles  A.  Brown 
and  another.  A.  S.  Brown,  for  appellants.  B. 
L.  Bushe.  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

MAUB,  Respondent,  v.  ERIE  R.  CO..  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  20,  1909.)  Ac- 
tion by  George  Maue  against  the  Erie  Rail- 
road Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

SPRING  and  ROBSON,  J  J.,  dissent. 

MAXWELL,  Appellant,  v.  ROEBLING 
CONST.  CO..  Respondent.  (Supreme  Court. 
Appellate  Division,  First  Department.  March 
5,  1909.)  Action  by  Martin  R.  Maxwell 
against  the  Roebling  Construction  Company. 
T.  J.  O'Neill,  for  appellant  J.  C.  Robinson,  for 
respondent.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.    Order  filed. 

MEYER,  Respondent,  v.  CONSOLIDATED 
ICE  CO.,  'Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  March  19, 
1909.)  Action  by  Tilbert  Meyer  against  the 
Consolidated  Ice  Company.  '  B.  B.  Gattell,  for 
appellant  B.  Tuski,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  with  costs,  and  appeal 
from  order  diamissed.     Order  filed. 

MAYER  et  al.,  Respondents,  v.  GINSBERG, 
Appellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  February  11,  1000.) 
Action  by  Barbara  Mayer  and  another  against 
Isidor  Ginsberg,  impleaded  with  others.  L.  A. 
Jaffer,  for  appellant  W.  O.  Rosenberg,  for  re- 
spondents. 1^0  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

MEAD  et  al.,  Appellants,  v.  TURNER  et  al„ 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5,  1909.)  Ac- 
tion by  Charles  Mead  and  another  against  Isaac 
W.  Turner,  as  president  of  the  village  of  Mt. 
Kisco,  the  city  of  New  York,  and  others. 

PER  CURIAM.  Motion  to  dismiss  appeal 
from  order  permitting  city  of  New  York  to  inter- 
vene granted,  with  $10  costs.  Motion  to  dis- 
miss appeal  from  judgment  denied,  on  condi- 
tion that  the  appellants  perfect  tneir  appeal 
and  put  the  case  ui>on  the  next  calendar  of  this 
court;  otherwise,  motion  granted,  with  $10 
costs.  Motion  to  postpone  the  argument  of  pre- 
ceding motion  denied,  without  costs.  Motion 
for  stay  of  judgment  granted.  Settle  orders  be- 
fore Mr.  Justice  BURR.  See,  also,  60  Misc. 
Rep.  145,  112  N.  Y.  Supp.  127. 

MEHT,  Respondent,  v.  MEHT,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  5,  1009.)  Action  by  Louis 
H.  Meht  against  Lena  Meht. 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

JENKS,  J.,  taking  no  part 
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MERCHANTS'  NAT.  BANK,  Respondent,  ▼. 
ROBERT  B.  MacLBA  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  5,  1909.)  Action  by  the  Mer- 
chants' National  Bank  against  the  Robert  B. 
MacLea  Company.  A.  L.  Davis,  for  appellant. 
H.  L.  Gray,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.     Order  filed. 

In  re  MEYER.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  26,  1909.) 
In  the  matter  of  Tilbert  Meyer.  No  opinion. 
Order  affirmed,  with  $10  costs'  and  disburse- 
ments.   Order  filed. 

MICHELS,  Respondent,  t.  B.  ft  B.  HOLMES 
MACHINERY  CO..  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
February  3,  1909.)  Action  by  Herman  J. 
Michels,  an  infant,  by  guardian  ad  litem,  etc., 
against  the  B.  &  B.  Holmes  Machinery  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

Mclennan,  p.  J.,  and  KRUSB,  J.,  dissent 

MILLARD.  RespondentTir.  JOHN  MARSEL- 
LUS  MFO.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  {"ourth  Department.  March 
17.  1909.)  Action  by  George  F.  Millard  .against 
the  John  Marsellus  Manufacturing  Company. 

PER  CURIAM,  Judgment  and  order  af- 
firmed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  ground 
that  the  evidence  fails  to  show  that  the  negli- 
gence of  the  defendant  was  the  proximate  cause 
of  the^  injury. 

MILLER,  Appellant,  v.  BUCHANAN  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  5,  1909.) 
Action  by  Isaac  N.  Miller  against  Marcella 
Buchanan,  individually,  etc,  and  others.  J.  E. 
Duross,  for  appellant.  S.  H.  Sturat,  for  re- 
spondents. No  opinion.  Judgment  modified, 
by  allowing  interest  from  March,  1900,  and,  as 
modified,  affirmed,  with  costs  to  plaintiff.  Set- 
tle order  on  notice. 

MILLER.  Appellant,  t.  GARDNER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  March  6,  1909.)  Action 
by  John  Miller  against  John  M.  Gardner.  No 
opinion.    Judgment  affirmed,  with  costs. 

MILLER,  Appellant,  ▼.  SIMPSON,  Respond- 
ent, et  al.  (Supreme  Ck>urt,  Appellate  Division, 
First  Department  March  5,  1909.)  Action 
by  Agnes  S.  Miller  against  Henry  W.  Simpson, 
impleaded  with  others.  B.  E.  Wheeler,  for  ap- 
pellant.    H.   W.   Simpson,   for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  Bassford  v.  Johnson,  172  N,  Y.  488, 
G5  N.  E.  260.     Order  filed. 

INGRAHAM,  J.,  dissents. 

MINISTERS,  ELDERS  AND  DEACONS 
OF  FIRST  REFORMED  PROTESTANT 
CHURCH   OF  NYACK,  Appellants,  v.  VAN 


HOUTEN  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  5,  1909.)  Action  by  the  ministers,  elders, 
and  deacons  of  the  First  Reformed  Protestant 
Church  of  Nyack  against  Erskine  J.  S.  Van 
Houten  and  others.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

In  re  MINTON'S  WILL.  (Supreme  CJouit 
Appellate  Division,  Second  Department  March 
19,  1909.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Ophelia  Minton,  de- 
ceased. No  opinion.  Decree  of  the  Surrogates 
Court  of  Kings  county  affirmed,  with  coses  to 
the  respondent  and  the  special  guardian,  pay- 
able out  of  the  estate. 

MONTROSE  ▼.  LEVENSON.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  12,  1909.)  Action  by  George  H.  Mont- 
rose against  Michael  Levenson.  is'^o  opinion. 
Application  denied,  with  $10  costa.  Order 
signed. 

MOORE,  Respondent,  v.  GRANT  et  al..  Ap- 

tellants.  (Supreme  Court  Appellate  Divigioa, 
econd  Department.  March  12,  1909.)  Action 
by  Hugh  Moore  against  Eucene  J.  Grant  and 
another.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

MOORE  V.  LINDSAY.  (Supreme  CoutU 
Appellate  Division..  First  Department  Feb- 
ruary 26.  1909.)  Action  by  George  W.  Moore 
against  Theresa  Lindsay.  No  opinion.  Motion 
granted,  with  $10  costs.  Order  filed.  See,  also, 
61  Misc.  Rep.  176,  114  N.  Y.  Supp.  684. 

MOORE,  Appellant,  ▼.  TAYLOR,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  10.  19090  Action 
by  Thomas  F.  Moore  against  C^as.  P.  Taylor, 
as  surviving  partner,  etc 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  aih 
pellant  to  abide  event  Held,  that  the  facts  and 
inferences  reasonably  deducible  therefrom  are 
sufficient  to  permit  the  jury  to  find  that  the 
plaintiff  made  an  arrangement  with  Taylor 
and  Dunfee  whereby  his  trench  machine  was 
to  be  leased  to  them  as  Charles  F.  Taylor  & 
Co.,  and  that  he  was  not  to  be  a  partner  in  the 
business  of  said  firm,  and  that  such  arran?^ 
ment  was  to  be  effective  from  June  10.  19»^\ 

McLENNAN,  P.  J.,  and  KRUSE.  J.,  dissent. 

MOREY,  Respondent  v.  LEHIGH  VALLEY 
R.  CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Third  Department.  March  10,  1901).) 
Action  by  John  W.  Morey  against  the  Lehish 
Valley  Railroad  Company.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  unless 
the  plaintiff  stipulates  to  reduce  the  verdict  to 
$6,000,  in  which  case  the  judgment  and  order,  as 
modified,  unanimously  affirmed,  without  costs. 

MORGAN,  Respondent  v.  LONG  ISLAND 
R.  CO.  et  al..  Appellants.  (Supreme  Court.  Ap- 
pellate Division,    Second  Department.     March 
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5,  1909.)  Actiop  by  John  Morsan,  an  infant, 
by  Mary  Morgan,  his  guardian  ad  litem,  against 
the  Lone  Island  Railroad  Company  and  an- 
other. No  opinion.  Judgment  and  order  nnan- 
imously  afBrmed,  with  costs. 

MORRISON  T.  CHAPMAN.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  12,  1909.)  Action  by  John  Morrison 
against  Elverton  R.  Chapman.  No  opinion. 
Motion  denied,  with  $10  costs.  Settle  order  on 
notice. 

MOULD,  Appellant,  v.  WILCOX,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  o,  1909.)  Action  by 
Charitv  C.  Mould  against  Helen  A.  Wilcox. 
No  opinion.    Motion  denied,  with  $10  costs. 

MOWBRAY  V.  DB  FOREST.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  26,  1909.)  Action  by  William  E. 
Mowbray  against  Harriet  De  Forest  No  opin- 
ion. Motion  granted,  unless  appellant  have  ap- 
peal ready  for  April  term.    Older  filed. 

MOWSON,  Respondent,  v.  MOWSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  February  3,  1909.)  Ac- 
tion by  Harry  K.  Mowson  against  Sarah  A. 
Mowson.  No  opinion.  Order  affirmed,  without 
costs  of  this  appeal  to  either  party. 

MUNRO,  Respondent  v.  FULTS,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  17,  1909.)  Action  by  John 
C.  Munro  against  William  Fults. 

PER  CURIAM.  Judgment  of  Ck)unty  Court, 
and  final  order  of  justice  of  the  peace,  reversed, 
with  costs  in  this  court  and  the  courts  below 
to  the  appellant  Held,  that  the  record  shows 
that  upon  the  return  of  the  precept,  and  again 
before  the  issuance  of  the  warrant,  the  defend- 
ant tendered  the  full  amount  of  rent  unpaid 
(includini^  all  costs  and  disbursements),  which 
the  petitioner  refused  to  accept,  and  the  pro- 
ceedings should  have  been  dismissed  (Flewwel- 
lin  v.Xent  91  App.  Div.  430,  86  N.  Y.  Supp. 
919),  and  also  that  no  proper  demand  for  rent 
was  made  by  the  petitioner. 

McLENNAN,  P.  J.,  and  KRUSE,  J.,  dis- 
sent. 

MURPHY  et  al.,  v.  SHAPIRO,  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  i>e- 
partment  March  19,  1909.)  Action  by  Fred- 
erick W.  Murphy  and  another  against  Louis 
Shapiro  and  another.  No  opinion.  Judgment 
and  order  of  the  Municipal  Court  affirmed,  with 
costs. 

In  re  MUTUAL  TRUST  CO.  OF  WEST- 
CHESTER COUNTY.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
5.  1909.)  In  the  matter  of  the  application  of 
the  Mutual  Trust  Company  of  Westchester 
County  to  be  designated  as  a  deposit  bank  for 
moneys  paid  into  court  No  opinion.  Applica- 
tion granted. 


MYERS,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Feb- 
ruaiv  3,  1909.)  Action  by  Pearl  B.  Myers,  as 
administratrix,  etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

MYERS,  Respondent  v.  SAN  DOMINGO 
IMPROVEMENT  CO.  OF  NEW  YORK.  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  March  6,  1909.)  Action  by 
Jesse  Myers  against  the  San  Domingo  Improve- 
ment Company  of  New  York.  F.  E.  Smith,  for 
appellant  J.  M.  Marshall,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  amend  on  payment  of 
costs.    Order  filed. 

gNASH,  Appellant  v.  CROSIER,  Respondent. 
Supreme  Court  Appellate  Division,  Fourth 
epartment.  January  27,  1909.)  Action  by 
Augusta  B.  Nash  against  John  S.  Cropier,  as 
executor,  etc  No  opinion.  Judgment  affirmed, 
with  costs. 

NAYLOR  v.  NAYLOR  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
January  13.  1909.)  Action  by  Mary  Evelyn 
Nay  lor  against  James  Oliver  Nay  lor  and  an- 
other. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

NAYLOR  V.  NAYLOR  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
10,  10CI9.)  Action  by  Mary  Evelyn  Naylor 
against  James  Oliver  Naylor  and  another.  No 
opinion.  ^Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  $10  costs. 

NBAGLE.  Appellant  v.  SYRACUSE.  B.  & 
O.  R.  CO.,  Respondent  et  al.  (Supreme  Cotirt, 
Appellate  Division.  Fourth  Department  Jan- 
uary 20,  1909.)  Action  by  Garrett  Neaglp.  as 
administrator,  etc,  against  the  Syracuse.  Bi  Dur- 
ham ton  &  Oswego  Railroad  Company,  implead- 
ed with  others.  • 

P£^R  CURIAM.  Judgment  affirmed,  with 
costs. 

SPRING  and  KRUSE,  JJ.,  dissent 

NEAL  k  BRINKER  CO..  Appellant  v. 
WHEELOCK,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
5,  1909.)     Action  by  the  Neal  &  Brinker  Com- 

Sany  against  Harry  D.  Wheelock.    No  opinion, 
lotion  denied,  with  $10  costs. 

NEAL  &  BRINKER  CO.,  Appellant  v. 
WHEELOCK,  Respondent  (Supreme  Court 
Appellate  Division,  Second  Department  March 
12.  1909.)  Action  by  the  Neal  &  Brinker  Com- 
pany against  Harry  D.  Wheelock.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

In  re  NENNO.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  February  3, 
1909.)     In  the  matter  of  the  appointment  of  a 
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geaeral  guardian  for  Katherine  Nenno,  an  in- 
fant over  the  age  of  14  years. 

PER  CURIAM.  Decree  reversed,  witboat 
costs,  and  the  matter  remitted  to  the  surrogate 
for  further  action.  Held  that,  while  the  surro- 
gate properly  determined  that  some  person  other 
than  the  father  should  be  appointed  guardian,  we 
think  it  was  not  aproper  exercise  of  discretion 
to  appoint  Huch  Hubbard,  in  Tiew  of  the  rela- 
tions of  all  the  parties  Interested,  and,  if  a 
guardian  is  to  be  appointed,  it  should  be  some 
person  other  than  the  said  Hugh  Hubbard  or 
the  father  of  the  infant. 

'  NESSENIUS  V.  TOWN  OP  ROSB.  (Su- 
preme Court,  Appellate  Division,  Fourth  l>e- 
partment.  January  20,  1909.)  Action  by  Frank 
Nessenius,  as  administrator,  etc.,  against  the 
town  of  Rose.  No  opinion.  Plaintiff's  excep- 
tions overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  directed  for  the  de- 
fendant upon  the  nonsuit,  with  costs. 

NESSENIUS,  Appellant,  ▼.  TOWN  OF 
ROSB,  Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  3,  1909.) 
Action  b^  Frank  Nessenius,  as  administrator, 
etc.,  against  the  town  of  Rose.  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  with  $10  costs. 

NEWCOMB  et  al..  Appellants,  ▼.  BUR- 
BANK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  26, 
1909.)  Action  by  David  B.  Newcomb  and  oth- 
ers against  Caleb  A.  Burbank,  individually,  etc. 
E.  A.  Watson,  for  appellants.  E.  D.  Hawkins, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

NEW  HARTFORD  COTTON  MFG.  CO., 
Respondent,  v.  LOWENSTEIN  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  27,  1909.)  Ac- 
tion by  the  New  Hartford  Cotton  Manufactur- 
ing Company  against  Morris  Lowenstein  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

NEWMAN,  Respondent  ▼.  BAY  RIDGB 
DAIRY  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
5,  1909.)  Action  by  August  Newman  against 
the  Bay  Ridge  Dairy  Company.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 


NEW  YORK  CENT,  ft  H.  R.  R.  CO.,  Ap- 
pellant, V.  HERENDEEN  MFG.  CO.,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  3,  1000.)  Action 
by  the  New  York  Central  &  Hudson  River 
Railroad  Company  against  the  Herendeen  Man- 
ufacturing Company.  No  opinion.  Order  af- 
firmed, with  costs. 

NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Ap- 
pellant V.  MOORE,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  20,  1909.)     Action  by  the  New  York 


Central   &    Hudson    River   Railroad   Company 
against  Frank  J.  Moore. 

PER  CURIAM.     Order  affirmed*  with  costs. 

KRUSE,  J.,  not  sitting. 

NIAGARA,  LOCKPORT  &  ONTARIO 
POWER  CO.,  Respondent,  v.  BRIDGES  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  3,  1909.) 
Action  by  the  Niagara,  Lockport  &  Ontario 
Power  Company  against  Thomas  J.  Bridges 
and  others,  as  the  town  board  of  Perinton, 
N.  Y.,  and  another.  No  opinion.  Judgment 
affirmed,  with  costs. 


NICKBLL.  Appellant  ▼.  TRACY  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  February  4,  1909.) 
Action  by  Ida  E.  Nickell  against  Harriet  Tcacy 
and  another.  No  opinion.  Judgment  affirmed, 
with  costs. 

NIOOLL,  Respondent,  y.  DEITCHMAN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5.  1909.) 
Action  by  Pauline  >Mcoll  against  Samuel  Deitch- 
man.  No  opinion.  Motion  denied,  on  condi- 
tion that  the  appellant  perfect  his  appeal  and 
put  the  case  upon  the  next  calendar  of  this 
court;  otherwise,  motion  granted,  with  $10 
costs. 

NIEHAUS,  Respondent,  v.  NIBHAUS,  Ap- 
pellant. (Supreme  Court,  AppeUate  Division, 
First  Department  March  19,  1909.)  Action 
by  Regina  A.  Niehaus  against  Charles  H.  Nie- 
haus.  H.  B.  Goodstein,  for  appellant  8.  H. 
ESvins,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.    Order  filed. 

NIMS  et  al..  Respondents,  v.  TUPPER  T.attf. 
WATER  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Tliird  Department  March 
10,  1909.)  Action  by  Alvin  F.  Nims  and  others 
against  the  Tupper  Lake  Water  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SEWELL,  J.,  dissents. 

NOONAN,  Appellant,  v.  MANHATTAN  RY. 
CO.  et  al..  Respondents.    (Supreme  Court,  Ap- 

rllate  Division,  First  Department  Febmary 
,  1909.)  Action  by  Stephen  J.  Noonan  against 
the  Manhattan  Railway  Company  and  another. 
J.  M.  .Perry,  for  appellant  J.  H.  Adams,  for 
respondents. 

PER    CURIAM.      Determination    affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 
HOUGHTON,  J.,  dissents. 

NUXNALLY  v.  MAIL  &  EXPRESS  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. February  26,  1909.)  Action  bv 
Florence  Nunnally  against  the  Mail  &  Express 
Company.  No  opinion.  Motion  granted.  Or- 
der filed. 

NUNNALLY.  Appellant  T.  MAIL  ft  EX- 
PRESS  CO.,   Respondent     (Supreme  Court, 
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Appellate  DiviBion,  First  Department.  Febni- 
try  26,  1908.)  Action  by  Florence  NnmuUly 
igainat  the  Mail  &  ExpreM  Company.  G.  H. 
X  Foster,  for  appellant.  G.  R.  Rose,  (or  re- 
ipondent  No  opinion.  Appeal  dismissed,  with 
»10  costs  and  disbursements.    Order  filed. 


NUNNALLT  v.  NEW  TOKKBB  ZBITUNG 
PUBLISHING  &  PRINTING  00.  ct  al.  (Su- 
preme Court,  Appellate  Diyision,  First  Ue- 
;>artment.  March  5.  1909.)  Appeal  from  Spe- 
jial  Term,  New  York  County.  Action  by  Flor- 
mce  Nunnally  against  the  New  Yorker  Zeitung 
Publishine  &  Printing  Company.  From  an  or- 
der denying  motion  to  vacate  order  for  the 
examination  of  defendant  and  Charles  B.  Wolf- 
fram,  the  defendant  and  Wolffram  appeal. 
Modified  and  afilrmed.  See.  also,  117  App. 
Div.  1,  101  N.  Y.  Supp.  1041.  Benno  Loewy, 
for  appellants.  G.  H.  D.  Foster,  for  respond- 
ent. 

PER  CURIAM.  The  order  should  be  modi- 
fied by  striking  out  the  following  words:  "And 
the  said  Charles  B.  Wolffram  is  hereby  ordered 
and  directed  to  appear  before  the  justice  pre- 
siding at  Special  Term,  Pa.rt  2,  of  this  court, 

on    the  day   of   February.   1909,    at   2 

o'clock  in  the  afternoon  of  that  day,  and  give 
evidence  relative  to  the  investigation  made  by 
the  defendant  before  publication  of  the  truth  of 
the  facts  published,  and  in  relation  to  other 
similar  articles  published  in  defendant's  news- 
papers.*' As  so  modified,  the  order  should  be 
affirmed,  without  costs;  the  order  to  fix  a  date 
for  the  attendance  of  the  witness  for  exam- 
ination. . 

O'BOYLE,  Respondent,  ▼.  LEHIGH  VAL- 
LEY R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
17,  1909.)  Action  by  Julia  O'Boyle,  as  admin- 
istratrix, etc.,  against  the  Lehigh  valley  Rail- 
road Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 
*        ■■^ 

O'BRIEN,  Respondent,  v.  HARVEY.  Appel- 
lant, ^upreme  Court,  Appellate  Division, 
Fourth  Department.  January  27,  19090  Ac- 
tion by  Thomas  O'Brien  against  Ellen  Harvey, 
as  administratrix,  etc.  No  opinion.  Judgment 
reversed  upon  law  and  facts^.  and  new  trial 
ordered  before  another  referee,  with  costs  to 
appellant  to  abide  event.  Held,  that  the  evi- 
dence is  insufficient  to  establish  plaintiff's 
claim. 

O'CONNOR,  Respondent  T.  FORTY-SEC- 
OND ST..  M.,  ETTC.,  RY.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  19,  1909.)  Action  by  Philip 
O'Connor  against  the  Forty-Second  Street, 
Manhattanville,  etc..  Railway  Company.  B.  H. 
Ames,  for  appellant.  L.  J.  Vorhaus,  for  re- 
spondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

INGRAHAM  and  LAUGHLIN,  JJ.,  dissent 

O'DAY,  Respondent,  ▼.  LAPHAM,  Appel- 
lant.     (Supreme    Court,    Appellate    Division, 


Fourth  Department  March  10,  1909.)  Action 
bv  Patrick  O'Day  against  G.  Frank  Lapham. 
Ko  opinion.  Order  reversed,  with  $10  costs 
and  disbarBements,  and  motion  granted,  with 
$10  costs  to  abide  event 

OELSNER,  Respondent,  v.  NASSAU  LIGHT 
&  POWER  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
6.  1909.)  Action  by  Rudolph  Oelsner  against 
the  Nassau  Light  &  Power  Company.  No 
opinion.    Motion  denied,  with  $10  costs. 

OLSHAN,  Respondent,  v.  OLSHAN,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  March  12,  1909.)  Action 
by  Bella  Olshan  against  Samuel  Olslian.  No 
opinion.  Order  affirmed  with  $10  costs  and 
disbursementa. 

O'MALLEY  et  al.,  Respondents,  y.  ADAMS 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  March  24,  1909.) 
Action  by  Martha  J.  O'Malley,  individually, 
etc.,  and  others,  against  George  K.  Adams  and 
another,  as  executors,  etc.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 

O'MALLEY  et  al..  Respondent,  v.  ADAMS 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department  March  24,  1909.) 
Action  by  Martha  J.  O'Malley  and  another 
against  George  R.  Adams  and  another,  as 
executors,  etc.,  of  Emma  E.  Adams,  deceased, 
and  others.    No  opinion.    Motion  denied. 

O'MALLBY  et  al.,  Respondents,  v.  ADAMS 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division.  Third  Department  March  24.  1909.) 
Action  by  Martha  J.  O'Malley,  individually, 
etc.,  and  others,  against  George  It.  Adams  and 
another,  as  executors,  etc.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

OPPENHEIMER  v.  BARNETT  et  al.  (Su- 
preme CU>urt,  Appellate  Division.  First  Depart- 
ment March  26,  1909.)  Action  by  Henry 
Oppenheimer  against  Mary  Barnett  and  others. 
No  opinion.  Motion  denied,  with  $10  costs. 
Settle  order  on  notice. 

OPPENHEIMER,  Respondent,  v.  BAR- 
NETT et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March 
28,  '1909.)  Action  by  Henry  Oppenheimer 
against  Mary  Barnett  and  others.  A.  G. 
McLaughlin,  for  appellants.  E.  A.  Alexander, 
for  respondent.  No  opinion.  Appeal  dis- 
missed, with  $10  costs  and  disbursements.  Or- 
der filed. 

In  re  PAGE.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  5,  1909.) 
In  the  matter  of  the  application  of  Emmett  D. 
Page  for  a  peremptory  writ  of  mandamus.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 
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PAGE  SEED  CO,.  Respondent,  T.  UPTON 
CO..  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  3,  1909.) 
Action  by  the  Page  Seed  Company  against  the 
Upton  Company.  No  opinion.  Judgment  af- 
firmed, with  coats. 

PAINB  &  WILLIAMS,  INC.,  et  al.,  Respond- 
ents, V.  PENNSYLVANIA  R.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  January  20,  1909.)  Action  by 
Paine  &  Williams,  Incorporated,  and  another 
against  the  Pennsylvania  Railroad  Company. 
No  opinion.    Judgment  aifirmed,  with  costs. 

PALMER,  Respondent,  v.  BUFFALO,  R.  & 
P.  R.  Co.,  Appellant.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  March  3, 
1909.)  Action  by  Johanna  H.  Palmer,  as  ad- 
ministratrix, etc^  against  the  Buffalo,  Roches- 
ter &,  Pittsburg  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  Held,  that  the  court 
erred  in  submitting  the  case  to  the  jury  under 
the  provisions  of  the  federal  employer's  lia- 
bility act,  and,  further,  that  the  plaintiff's  in- 
testate was  guilty  of  contributory  negligence  as 
matter  of  law. 

In  re  PABKE3R.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  lO,  1909.) 
In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Eugene  W.  Parker,  as  administra- 
tor, etc.  No  opinion.  Decree  affirmed,  with 
costs  and  disbursements  to  the  respondent,  pay- 
able out  of  the  estate  of  Delia  Parker. 

PARKINSON,  Respondent,  v.  LORD'S 
COURT  BUILDING  et  al.  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  26,  1909.)  Action  by  Charles 
Parkinson  against  the  Lord's  Court  Building 
and  others.  A.  R.  Hager,  for  appellants.  W. 
C.  Arnold,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

INGRAHAM,  J.,  dissents,  on  the  ground 
that  the'  evidence  is  not  sufficient  to  show  a 
consent  by  the  appellant  within  the  lien  law. 

PEARSALL,  Appellant,  v.  New  York  Cent 
&  H.  R,  R.  CO.,  Respondent  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  Janu- 
ary 27,  1909.)  Action  by  David  A.  Pearsall 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs.  See,  also,  128  App.  Div.  397, 
112  N.  Y.  Supp.  872^ 

PEOPLE  V.  AHBARN.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
26,  1909.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  John  F.  Ahearn. 
No  opinion.    Motion  granted.    Order  filed. 

PEOPLE,  Respondent,  v.  BADIA,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment   March  6,  1909.)    Proceedings  by  the 


people  of  the  state  of  New  York  against  Fran- 
cisco Delia  Badia.  No  opinion.  Judgment  of 
the  County  Court  of  Westchester  county  af- 
firmed. 

PEOPLE  ▼.  BARRY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  12, 
1909.)  Proceedings  by  the  people  of  the  state 
of  New  York  against  John  Barry.  With  this 
case  has  been  consolidated  in  this  court  cases 
bearing  titles  aa  follows:  People  v.  Walter  K. 
Freeman;  Same  v.  Warren  Nelson;  Same  v. 
Vincenzo  Enea;  Same  v.  Pietro  Giannona; 
Same  v.  Henry  Hosier.  No  opinions.  Motions 
denied,  on  condition  that  appellants  have  their 
appeals  ready  for  argument  at  the  May  term. 
Orders  filed. 


PEOPLE  ▼.  BINGHAM  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  26,  1909.)  Proceedings  by  the  peo- 
ple of  the  state  of  New  York  against  Thomas 
Bingham  and  another.  With  this  case  has 
been  consolidated  in  this  court  cases  bearing 
titles  as  follows:  Anna  Bacouby  v.  U.  S.  Fi- 
delity Co.;  Geo.  H.  Montrose  v.  Michael  Lev- 
enson;  Hudson  Companies  v.  John  Breimer. 
No  opinions.  Applications  for  leave  to  appeal 
to  Appellate  Division  denied,  with  $10  costs 
in  each  case.    Orders  signed. 

PEOPLE  V.  BLINN.  SAME  ▼.  BAUMEI- 
STER.  SAME  v.  WASHER.  (Supreme 
(iourt.  Appellate  Division,  First  Department. 
March  12,  1909.)  Proceedings  by  the  people 
of  the  state  of  New  York  against  Francis  G. 
Blinn,  against  John  J.  Baumeister,  and  against 
Mayor  washer.  No  opinions.  Motions  denied, 
on  condition  that  appellants  have  their  appeals 
ready  for  argument  at  the  April  term.  Orders 
filed.  

PEOPLE,  Respondent,  ▼.  CITY  OF  SYRA- 
CUSE, Appellant.  (Supreme  Court,  Appellate 
Division,  Third  Department  March  24,  1909.) 
Proceedings  by  the  people  of  the  state  of  New 
York  against  the  city  of  Syracuse.  No  opinion. 
Motion  granted. 

PEOPLE  V.  COHEN.  (Supreme  CJourt,  Ap- 
pellate Division,  First  Department  February 
11,  1909.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Hyman  Cohen.  No 
opinion.  Motion  granted,  unless  appeal  be 
ready  for  March  term.    Order  filed. 

PEOPLE,  Respondent,  v.  FBNDLY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  February  3,  1909.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  James  Fendly.  No  opinion.  Judgment 
and  order  affirmed. 

PEOPLE  T.  FITZPATRICK.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  17,  1909^  Proceedings  by  the  people  of 
the  state  of  New  York  against  James  Fitz- 
patrick.  No  opinion.  Motion  to  make  printiog 
of  case  and  exceptions  a  charge  against  county 
of  Onondaga  denied,  but  district  attorney  direct- 
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I  to  allow  the  defendant  to  use  the  stenog- 
Lpher*8  minntes  of  the  evidence  and  charge,  for 
le  purpose  of  making  a  case  and  exceptions,  if 
3sired. 

PROPLB.  Appellant,  y.  FRBMONTES,  Re- 
}ODdent.  (Supreme  Court,  Appellate  Diyision, 
ourth  Department  January  27,  1909.)  Pro- 
^edings  by  the  people  of  the  state  of  New  York 
gainst  Louis  Fremontes.  No  opinion.  Inter- 
»ciitory  judgment  affirmed. 

PEOPIiR  Appellant,  v.  HASBROUCK.  Re- 
>ondent.  (Supreme  Court,  Appellate  Division, 
liird  Department.  March  10,  1900.)  Pro- 
eedings  by  the  people  of  the  state  of  New  York 
gainst  Melinda  Euisbrouck,  as  sole  executrix, 
tc,  of  Frederick  Hasbrouck,  deceased.  No 
pinion.  Judgment  and  order  unanimously  af- 
rmed,  with  costs. 

PEOPLE  V.  LATRONA.  (Supreme  Court, 
Lppellate  Division,  First  Department.  Febru- 
ry  26,  1909.)  Appeal  from  Trial  Term,  New 
Tork  County.  Santo  Latrona  was  convicted  of 
oanslaughter,  and  appeals.  Affirmed.  Paul 
fones,  for  appellant.  Robert  C.  Taylor,  for  the 
*eople. 

PER  CURIAM.  This  case  presented  only  a 
luestion  of  fact  for  the  jury,  and,  the  jury  hav- 
ng  decided  it  adversely  to  the  defendant,  there 
8  no  reason  for  disturbing  their  conclusion. 
The  judgment  should  be  affirmed. 


PEOPLE  V.  LINCOLN  SPRING  CO.  PEO- 
PLE  V.  GEYSERS  NATURAL  CARBONIC 
3AS  CO.  PEOPLE  V.  NEW  YORK  CAR- 
BONIC ACID  GAS  CO.  (Supreme  Court,  Ap- 
pellate Division.  Third  Department.  March  24, 
llNH).)  Proceedings  by  the  people  of  the  state 
^f  New  York  against  the  Lincoln  Spring  Com- 
pany, against  the  Geysers  Natural  Carbonic 
aaa  Company,  and  against  the  New  York  Car- 
)OQic  Acid  Gab  Company. 

PER  CURIAM.  Motions  granted,  unless  the 
iefendants,  within  10  days  from  service  upon 
:hem  of  copy  of  this  order,  withdraw  their 
iemurrer  and  serve  an  answer,  which  they  are 
hereby  permitted  to  do,  without  costs,  and  un- 
ess  with  the  answer  they  shall  serve  a  stipu- 
lation that  the  case  may  be  tried  at  the  May 
Albany  Trial  Term  without  further  notice,  un- 

ess  otherwise  directed  by  the  justice  presid- 
ing at  said  term.  In  case  said  demurrer,  be 
Rrithdrawn  and  answer  served,  together  with  the 
itipulation  above  mentioned,  motion  is  denied. 
Order  to  be  settled  by  CHESTER,  J. 

KELLOGG,  J.,  dissents. 

PEOPLE  V.  MARTOOGESIAN.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  11,  1909.)  Proceedings  by  the  peo- 
ple of  the  state  of  New  York  against  Levolt 
n.  Martoogesian.  No  opinion.  Motion  grant- 
ed, unless  appeal  be  ready  for  March  term. 
Order  filed.  

PEOPLE,    Respondent,   ▼.   MASON,    Appel- 
lant     (Supreme    Court,    Appellate    Division, 
115N.Y.S.— 72 


Fourth  Department.  January  20,  1909.)  Pro- 
ceedings by  the  people  of  toe  state  of  New 
York  against  William  Mason. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed. 

SPRING  and  KRUSE,  JJ.,  dissent,  upon 
the  ground  that  the  evidence  is  insufficient  to 
sustain  the  verdict. 

PEOPLE  v.  NATURAL  CARBONIC  GAS 
CO.  (Supreme  Ck>urt,  Appellate  Division,  Third 
Department.  March  24,  19090  Proceedings  by 
the  people  of  the  state  of  New  York  against 
the  Natural  Carbonic  Gas  Company. 

PER  CURIAM.  Motion  granted,  unless  de- 
fendant, within  10  days  from  service  upon  it  of 
copy  of  this  order,  withdraw  its  demurrer  and 
serve  an  answer,  which  it  is  hereby  permitted 
to  do,  without  costs,  and  unless  with  the  answer 
it  shall  serve  a  stipulation  that  the  case  may 
be  tried  at  the  May  Albany  Trial  Term  without 
further  notice,  unless  otherwise  directed  by  the 
justice  presiding  at  said  term.  In  case  said  de- 
murrer be  withdrawn  and  answer  served,  to- 
gether with  the  stipulation  above  mentioned, 
motion  is  denied.  See,  also,  128  Apif.  Div.  42, 
112  N.  Y.  Supp.  881.  Order  to  be  settled  by 
CHESTER,  J. 

KELLOGG,  J.,  dissents. 

PEOPLE,  Respondent,  ▼.  SHATTUCK,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  19,  1909.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  Charles  E.  Shattuck.  No  opinion.  Re- 
mittitur of  Court  of  Appeals  ordered  returned 
to  this  court  from  Monroe  County  Court,  mo- 
tion for  reargument  granted,  reaigument  heard, 
and  judtrment  of  conviction  reversed.  See  li>4 
N.  Y.  424.  87  N.  E.  775. 

PEOPLE  V.  TEAL.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  11, 
1909.)  Proceedings  by  the  people  of  the  state 
of  New  York  against  Margaret  Teal.  No  opin- 
ion.    Motion  granted.     Order  filed. 


PEOPLE,  Respondent,  v.  TU(X)I,  Appellant 
(Supreme  (jourt.  Appellate  Division,  Second  De- 
partment. March  o,  1909.)  Proceedings  by  the 
people  of  the  state  of  New  York  against  Aniello 
Tucci.  No  opinion.  '  Judgment  of  the  County 
Court  of  Westchester  county  affirmed. 


PEOPLE  ▼.  WHITMAN.  SAME  v.  KAD- 
RA.  (Supreme  Court,  Appellate  Division,  First 
Department  March  12,  1909^  Proceedings  by 
the  people  of  the  state  of  New  York  against 
Walter  R.  Whitman  and  against  John  Kadra. 
No  opinions.     Motions  granted.     Orders  filed. 

PEOPLE  ex  rel.  ADAMS,  Appellant,  v. 
STOLL  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Third  Department.  March 
1(),  1909.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  George  R. 
Adams,  against  Jacob  F.  Stoll  and  others,  as- 
sessors of  the  town  of  Rosendale,  Ulster  county, 
N.  Y.  No  opinion.  Order  unanimously  affirm- 
ed, with  $10  costs  and  disbursements.        t 
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PEOPLE)  ex  rel.  AMERICAN  MFG.  CO., 
Respondent,  v.  O'DONNEL  et  al.,  Com'rs,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  12,  1009.)  Pro- 
ceedings by  the  people  of  the  state  of  New.  York, 
on  the  relation  of  the  American  Manufacturing 
Company,  a^inst  Frank  A.  O'Donnel  and 
others,  commissioners,  etc.  (taxes  of  1904).  No 
opinion.    Motion  denied,  without  costs. 

PEOPLE  ex  rel.  AMERICAN  MFG.  00..  Re- 
spondent ▼.  O'DONNEL  et  al.,  Com'rs,  Appel- 
lants. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  12,  1909.)  Proceed- 
ings by  the  people  of  the  state  of  mw  Tork, 
on  the  relation  of  the  American  Manufacturing 
Company,  against  Frank  A.  0*Donnel  and 
others,  commissioners,  etc.  (taxes  of  1905).  No 
opinion.    Motion  denied,  without  costs. 

PEOPLE  ex  rel.  AMERICAN  MFG.  CO., 
Respondent,  t.  WELLS  et  al.,  Com'n,  AjE^pel- 
lants.  (Supreme  Court,  Appellate  Division, 
Second  Department.  March  12,  1909.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York, 
on  the  relation  of  the  American  Manufacturing 
Company,  against  James  L.  Wells  and  others, 
as  commissioners,  etc.  (taxes  of  1903).  No  opin- 
ion.   Motion  denied,  without  costs. 

PEOPLE  ex  rel.  BROOKLYN  HEIGHTS 
R.  CO.  V.  COLOR,  Borousrh  President.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment. March  12,  1909.)  Appeal  from  Special 
Term,  Kings  County.  Mandamus  by  the  people, 
on  relation  of  the  Brooklyn  Heights  Railroad 
Company,  against  Bird  S.  Coler,  president  of 
the  borough  of  Brooklyn.  From  an  order  grant- 
ing a  peremptory  writ,  defendant  appeals.  Af- 
firmed. James  D.  Bell,  for  appellant  (Carles 
L.  Woody,  for  respondent. 

BURR,  J.  The  validity  of  the  consent  given 
on  February  6,  1894,  by  the  highway  commis- 
sioners of  the  town  of  Flatlands,  to  the  con- 
struction of  a  street  surface  railroad  upon  Nos- 
trand  avenue,  from  the  line  dividing  the  former 
towns  of  Flatbush  and  Flatlands  to  the  line  of 
division  between  said  town  of  Flatlands  and  the 
former  town  of  Gravesend,  has  recently  been 
considered  by  this  court,  and  its  validity  affirm- 
ed. People  ex  rel.  Westminster  Heights  Co.  v. 
Coler.  121  App.  Div.  293,  105  N.  Y.  Supp.  887. 
The  relator  is  clearly  entitled  to  maintain  this 

Sroceeding,  if  such  consent  was  valid.    The  or- 
er  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 

PEOPLE  ex  rel.  OHAPMAN  v.  PYB  et 
al.  (Supreme  Court,  Appellate  Division,  Fourth 
Department.  January  20,  1909.)  Proceedings 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  Frank  B.  Chapman,  against  Frank 
Pye  and  others,  as  board  of  trustees  of  village  of 
Charlotte. 

PEIR  CURIAM.  Ordered  that  the  issue  of 
fact  raised  herein  as  to  whether  A.  Guy  Hirsch 
was  authorized  to  appear  for  and  represent  the 
said  relator  at  the  hearing  before  the  board, 
or  to  accept  service  of  notice  of  such  hearing. 


be  referred  to  Ernest  B.  Millard,  Esq.,  to  take 
the  proofs  thereon  and  return  the  same  to  this 
court,  together  with  his  opinion  thereon. 

PEOPLE  ex  rel.  CUNNINGHAM  et  al..  Re- 
spondents, V.  FEITNER  et  al.,  Com'rs.  Appel- 
lants. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  12,  1909.)  Proceed- 
ings by  the  people  of  the  state  of  New  York,  on 
the  relation  of  Mary  H.  Cunningham  and  oth- 
ers, against  Thomas  L.  Feitner  and  others, 
commissioners,  etc.  (taxes  of  1901).  No  opin- 
ion.    Motion  denied,  without  costs. 

PEOPLE  ex  rel.  CUNNINGHAM  et  al..  Re- 
spondents, V.  FEITNER  et  ai,  Com'rs,  Appel- 
lants. (Supreme  Ck)urt,  Appellate  Division, 
Second  Department  March  12,  1909.)  Pro- 
ceedings bv  the  people  of  the  state  of  New 
York,  on  the  relation  of  Mary  H.  Cunningham 
and  others,  against  Thomas  Ia  Feitner  and 
others,  as  commissioners  of  taxes  and  assess- 
ments, etc.  (taxes  of  1900).  No  opinion.  Mo- 
tion denied,  without  oostB. 

PEOPLE  ex  rel.  CUNNINGHAM  et  al.,  Re- 
spondentflL  v.  WELLS  et  al..  Comers,  Appel- 
lants. (Supreme  Ck)urt,  Appellate  Division. 
Second  Department.  March  12,  1909.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Mary  H.  Cunningham 
and  another,  against  James  L.  Wells  and  others, 
as  commissioners,  etc  (taxes  of  1902).  No  opin- 
ion.   Motion  denied,  without  costs. 

PEOPLE  ex  rel.  DENT  v.  BOGART.  Cbm'r. 
(Supreme  Ck)urt,  Appellate  Division,  First  De- 
partment. March  19,  1909.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  Lydia  A.  Dent,  against  John  N.  Bo- 
gart,  commissioner,  etc.  H.  M.  Wald,  for  re- 
lator. No  opinion.  Writ  sustained,  and  pro- 
ceedings annulled,  with  $50  costs  and  disburse- 
ments.   Settle  order  on  notice. 

PEOPLE  ex  rel.  DILLON  et  al„  Appellants. 
V.  MOIR^  Respondent  (Supreme  (3ourt,  Appel- 
late Division,  Fourth  Department.  January 
27,  1909.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Charles 
Dillon  and  Charles  J.  Brown,  as  trustees  of 
the  village  of  Marcellus.  against  Edward  Moir. 
as  president  of  the  village  of  Marcellus.  No 
opinion.  Order  (115  N.  Y.  Supp.  1029)  affirmed, 
with  costs. 

PEOPLE  ex  rel.  HOPE  v.  CHARLTON  IN- 
DUSTRIAL FARM  SCHOOL  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  6,  1909.)  Proceedings  by  the  i)eople  of 
the  state  of  New  York,  on  the  relation  of  Male 
A.  Hope,  against  the  Charlton  Industrial  Farm 
School  and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

PEOPLE  ex  rel.  HULSHOF,  Appellant,  v. 
BOARD  OF  EDUCATION  et  al.,  Respondents.  I 
(Supreme  Court,  Appellate  Division.  First  De-  i 
partment.  February  26,  1909.)  Proceedings  > 
by  the  people  of  the  Rtate  of  New  York,  on  the  j 
relation  of  John  L.  Hulshof,  against  the  board 
of  education  and  another.    J.  B.  O'Brien,  for 
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ippellant.  T.  Oonnoly,  for  rmondentB.  No 
)pinion.  Order  affirmed,  with  |10  costo  and 
iisbursements.     Order  filed. 

PEOPLE  ex  rel.  HULSHOF  ▼.  BOARD  OF 

EDUCATION  et  al.  (Supreme  Court,  Appel- 
ate DiTision,  First  Department  March  26, 
L909.)  Proceedings  by  the  people  of  the  state 
>f  New  York,  on  the  relation  of  John  L.  Hul- 
ihof,  against  the  board  of  education  and  an- 
)ther.  No  opinion.  Motion  denied,  with  $10 
'osts.    Order  filed. 

PEOPLE  ex  rel.  ILLIS,  Appellant,  v.  WAR- 
DEN OF  STATE'S  PRISON,  Respondent. 
Supreme  Court,  Appellate  Division,  First  De- 
)artment.  March  26,  1909.)  Proceedings  by 
he  people  of  the  state  of  New  York,  on  the  re- 
ation  of  Julius  Illis,  against  the  warden  of 
he  state's  prison.  B.  H.  Scudder,  for  appel- 
ant. A.  A.  Mayper,  for  respondent  No  opin- 
on.     Order  affirmed.    Order  filed. 

PEOPLE  ex  rel.  KANNER,  Appellant,  T. 
SUTLER,  Com'r,  Respondent  (Supreme 
3ourt,  Appellate  DiTision,  First  Department 
^'ebniary  26,  1909.)  Proceedings  by  the  people 
)f  the  state  of  New  York,  on  the  relation  of 
Samuel  H.  Kanner.  against  Edmond  A.  Butler, 
IS  commissioner.  T.  A.  Keppler,  for  appellant, 
r.  Connoly,  for  respondent.  No  opinion.  Or- 
ler  affirmed ;  with  |10  costs  and  disbursements. 
3rder  filed. 

PEOPLE  ex  reL  MENCKE,  Appellant  ▼. 
BINGHAM,  Police  Com'r,  Respondent.  (Su- 
)reme  Court,  Appellate  Division,  Second  De- 
>artment.  March  6,  1909.)  Proceedings  by  the 
>eople  of  the  state  of  New  York,  on  the  rela- 
ion  of  George  A.  Mencke,  against  Theodore 
L  Bingham,  as  police  commissioner  of  the  city 
>f  New  York.  No  opinion.  Determination  of 
he  respondent  annulled,  with  $50  costs  and  dis- 
>ursements,  and  the  relator  reinstated,  on  the 
Luthority  of  Peonle  ex  rel.  Jordan  v.  Martin, 
152  N.  Y.  311,  4tf  N.  E.  484,  and  People  ex  rel. 
:iancy  v.  Bingham,  123  App.  Div.  226,  107  N. 
r.  Supp.  1063. 

PEOPLE  ex  reL  O'BRIEN  ▼.  BINGHAM, 

^om'r.  (Supreme  Court,  Appellate  Division, 
rirst  Department  February  26,  1909.)  Pro- 
!eeding8  by  the  people  of  the  state  of  New 
Tork,  on  the  relation  of  James  J.  O'Brien, 
igainst  Theodore  A.  Bingham,  commissioner. 
I.  R.  Lesinsky,  for  relator.  T.  Oonnolv,  for 
espondent.  No  opinion.  Writ  dismissea,  and 
proceedings  affirmed,  with  $50  costs  and  dis- 
bursements.   Order  filed. 

PBOPLB  ex  rel.  RODLER  v.  DEUTSCHER 
CRIBGER  BUND.  New  York.  (Supreme 
>>urt.  Appellate  Division,  First  Department 
February  5,  1909.)  Proceedings  by  the  people 
t  the  state  of  New  York,  on  the  relation  of 
Libert  Rodler,  against  the  Deutscher  Krieger 
)und.  New  York.  No  opinion.  Motion  de- 
lied,  with  $10  costs.     Settle  order  on  notice. 

PEOPLE  ex  rel.  ROONEY  v.  BINGHAM, 
^olice   Com'r,   Respondent.     (Supreme   (}ourt, 


Appellate  Division,  Second  Department.  March 
5,  1909.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  James 
J.  Rooney,  against  Theodore  A.  Bingham,  as 
police  commissioner  of  the  i>olice  department  of 
the  city  of  New  York.  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  See,  also, 
114  N.  Y.  Supp.  no 

PEOPLE  ex  rel.  SAWYER  et  al.  v.  BOARD 
OF  RAILROAD  COM'RS  OF  STATE  OF 
NEW  YORK  et  al.  (four  cases).  (Supreme 
Court,  Appellate  Division.  Third  Department. 
March  10,  1909.)  Proceedmgs  by  the  people  of 
the  state  of  New  York,  on  the  relation  of 
George  P.  Sawyer  and  others,  against  the  board 
of  railroad  commissioners  of  the  state  of  New 
York  and  others.  No  opinion.  Motions  denied, 
with  $10  costs. 

PEOPLE  ex  rel.  SCOTT,  Appellant  v. 
REID  et  al..  Respondents.  (Supreme  Court 
Appellate  Division,  First  Department.  Febru- 
ary 11,  1909.)  Proceedings  by  the  people  -of  the 
state  of  New  York,  on  the  relation  of  Henry 
W.  Scott  against  Whitelaw  Reid  and  others. 
A.  S.  Gilbert  for  appellant  T.  E.  Finnegan, 
for  respondents.  No  opinion.  Order  affirmed, 
without  costs.    Order  filed. 

PEOPLE  ex  rel.  SMITH  v.  GAUS,  Omp- 
troUer,  et  al.  (Supreme  Gourt  Appellate  Divi- 
sion, Third  Department  March  24,  1909.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  James  Smith,  ex-sherifl 
of  Erie  county,  against  Charles  H.  Gaus,  as 
OomDtroUer  of  the  state  of  New  York,  and  the 
board  of  supervisors  of  the  county  of  Erie.  No 
opinion.  Submission  dismissed,  without  costs, 
on  the  authority  of  Woodruff  y.  People,  193 
N.  Y.  560,  86  N.  B.  662. 

PEOPLE'S  GAS  &  ELECTRIC  CO.  OF 
OSWEGO,  Appellant  v.  ATTORNEY  GEN- 
ERAL, Respondent  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Feb- 
ruary 8,  1909.)  Action  by  the  People's  Gas  & 
Electric  Company  of  Oswego  against  the  Attor- 
ney General  of  the  state  of  New  York,  im- 
pleaded with  the  Citizens'  Lighting  Company 
and  others.  No  opinion.  Interlocutory  judg- 
ment affirmed,  with  costs. 

PBRANDBR,  Respondent,  t.  BROOKLYN 
HEIGHTS  R,  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
March  19,  19090  Action  by  Gustaf  M.  Peran- 
der  against  the  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  of  the 
Municipal  Court  reversed,  and  new  trial  or- 
dered, costs  to  abide  the  event,  on  the  ground 
that  the  plaintiff  failed  to  make  out  a  case  es- 
tablishing his  freedom  from  negligence  con- 
tributing to  the  accident.  See  Lofsten  v.  Brook- 
lyn Heights  Railroad  Co.,  184  N.  Y.  148,  76 
N.  E.  1035,  and  authorities  cited. 

PERRY  et  at.  Appellants,  v.  McDANIEL, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department    March  26,  1900.)    Ac- 
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tion  \}j  Ellen  Perry  and  another  against  Mary 
J.  McDaniel.  W.  A.  McQnaid,  for  appellants. 
J.  H.  Fargis,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

PETERSON,  Respondent,  ▼.  NEW  YORK 
CONTRACTING  CO..  PENNSYLVANIA 
TERMINAL,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  D^artment.  March  5, 
1909.)  Action  by  Peter  Peterson  against  the 
New  York  Contracting  Company,  Pennsylvania 
Terminal.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

PFEIFFBR  V.  NEW  YORK  CENT.  &  H. 
R.  R.  CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  20,  1909.)  Ac- 
tion by  Margaret  Pfeiffer,  as  administratrix, 
etc.,  against  the  New  York  Central  &  Hudson 
River  Railroad  Company. 

PER  CURIAM.  PlaintiflTs  exceptions  oveiv 
ruled,  motion  for  new  trial  denied,  with  costs, 
and  judgment  directed  for  the  defendant  upon 
the  nonsuit,  with  costs. 

ROBSON,  J.,  dissents. 

PHILLIPS  et  al.  v.  VAN  LEER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  26,  1909.)  Action  by  Moses 
H.  Phillips  and  another  against  Isaac  Van 
Leer  and  others.  No  opinion.  Motion  granted, 
on  payment  of  $10  costs.  Settle  order  on  no- 
tice.   

In  re  PICKARD*S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  17,  1909.)  In  the  matter  of  the  estate 
of  Elda  M.  Pickard,  an  infant.  No  opinion. 
Decree,  feo  far  as  appealed  from,  reversed,  with- 
out costs  of  this  appeal  to  either  party.  Held, 
that  the  surrogate  liad  no  power  to  modify  the 
decree^ 

PIERCE.  Respondent,  v.  SUPREME  TENT 
OF  KNIGHTS  OF  MACCABEES  OF  THE 
WORLD.  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  19, 
190i9.)  Action  by  Jabez  C.  Pierce  against  the 
Supreme  Tent  of  the  Knights  of  the  Maccabees 
of  the  World. 

PER  CURIAM.  It  appearing  that  there  are 
not  four  justices  of  this  court  qualified  to  sit  in 
this  appeal,  said  appeal  is  ordered  transferred 
to  the  Appellate  Division  of  the  Third  Judicial 
Department,  to  be  there  heard  and  determined, 
pursuant  to  the  provisions  of  section  231  of 
the  Code  of  Civil  Procedure. 

SPRING  and  ROBSON,  JJ.,  not  sitting. 

PIERING  V.  WALSH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  12, 
1009.)  Action  by  Antonio  Piering  against  Pat- 
rick J.  Walsh.  No  opinion.  Motion  granted, 
with  $10  costs.     Order  filed. 


PINE,  Respondent,  v.  HAYES  et  al 
lants.    (Supreme  Court,  Appellate  Division 


Appel- 
Sec- 


ond  Department  March  6,  1909.)  Action  by 
Elizabeth  Pine  against  Nina  Hayes  and  others. 
No  opinion.    Judgment  affirmed,  with  costs. 

PIONEER  IRON  WORKS,  Respondent,  v. 
MARINE  ENGINE  &  MACHINE  CO.,  Appel- 
lant. '(Supreme  Court,  Appellate  Division, 
First  Department  February  26,  1909.)  Ac- 
tion by  the  Pioneer  Iron  Works  against  the 
Marine  Engine  &  Machine  Company.  H.  G. 
Chapiu,  for  appellant  G.  Lange,  Jr.,  for  re- 
spondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

INGRAHAM,  J.,  dissents,  on  the  ground  of 
erroneous  rulings  on  the  exclusion  of  the  ex- 
pert testimony. 

PISTAMIGLIO,  Respondent  ▼.  BUR- 
CHELL,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  February  5, 
1909.)  Action  by  Josephine  Pistamiglio  against 
Jeanette  Burchell.  C.  E.  Thornall.  for  appel- 
lant H.  C.  Smyth,  for  respondent  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 

PITTS,  Respondent  ▼.  PENNSYLVANIA 
R.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  27, 
1909.)  Action  by  Pearl  E.  Pitts  against  the 
Pennsylvania  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event,  unless  the  plaintiff  with- 
in 20  days  stipulates  to  reduce  the  verdict  to 
the  sum  of  $3,000  as  of  the  date  of  the  rendi- 
tion thereof,  in  which  event  the  judgment  is 
modified  accordingly,  and,  as  so  modified,  is, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

KRUSE,  J.,  dissents,  and  votes  for  reversal 
upon  the  ground  that  the  trial  judge  erred  in 
charging  the  jury  that  the  defendant  is  liable 
if  the  accident  was  caused  by  the  negligence  of 
some  one  else,  or  an  employ^  of  some  other 
railroad  company,  and  holding  the  defendant 
absolutely  liable  for  such  negligence.  Stoddard 
V.  N.  Y..  N.  H.  &  H.  R.  R,  Co.,  181  Mass. 
422,  63  N.  B.  927. 

PLAUT.  Appellant,  v.  GORHAM  MFG.  CO. 

et  al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department  February  11, 
:1909.)  Action  by  Isaac  S.  Plant,  as  trustee, 
against  the  Gorham  Manufacturing  Company 
and  another.  E.  J.  Myers,  for  appellant.  J. 
N.  Hayes,  for  respondents.  No  opinion.  Ap- 
peal dismissed,  with  $10  costs  and  disbnrse- 
ments.    Order  filed. 

In  re  PLESHET.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  5, 
1909.)  In  the  matter  of  the  application  of 
I»nis  Pleshet  for  license  and  admission  to 
pra<'tice  as  an  official  examiner  of  title'.  No 
opinion.  The  petition  of  the  applicant  and  a 
bond  in  accordance  with  the  provisions  of  the 
rules  of  the  Court  of  Appeals  and  the  special 


Digitized  by 


Google 


MEMORANDUM  DECISIONS. 


1141 


rtile  of  this  department,  adopted  March  4, 
1909,  must  be  presented  before  the  application 
can  be  entertained. 

In  re  PLESHET.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  19, 
1909.)  In  the  matter  of  the  application  of 
Louis  Pleshet  for  license  and  admission  to  prac- 
tice as  an  olflcial  examiner  of  title.  No  opin- 
ion.   Application  granted,  and  bond  approved. 

PONTOIiBANS,  Appellant,  v.  WEIJE^ 
BROS.  CO.  OP  NEW  YORK,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  10,  1909.)  Action  by  Matu- 
re Pontoleans,  as  administratrix,  against  the 
Wells  Bros.  Company  of  New  York. 

PER  CURIAM.  Judgment  affirmed,  with 
^  costs. 

WILOAMS  and  KRUSE,  JJ.,  dissent 

In  re  PORTER.  (Supreme  Court,  Appellate 
Division,  Third  Department  August  1908.) 
In  the  matter  of  the  application  of  Alexander 
T.  Porter  for  an  order  directing  the  issuance 
of  a  writ  of  mandamus  against  John  S.  Whalen, 
Secretary  of  State.  No  opinion.  Order  unan- 
imously affirmed,  with  costs. 

PORTER  et  al..  Respondents,  v.  INTER- 
NATIONAL BRIDGE  CO.  et  al.,  Appellants. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  March  3.  1909.)  Action  by  Peter 
A.  Porter  and  others  against  the  International 
Bridge  Company  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents. 

POTTER,  Appellant,  v.  DRAKE  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  February  3,  1909;) 
Action  by  J.  Forbes  Potter  against  Charles  F. 
Drake  and  others.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

POTTER,  Respondent,  ▼.  DUNN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  19,  1909.)  Action  by 
Henry  S.  Potter  against  Bartholomew  Dunn, 
as  executor.  A.  Wielar,  for  appellant  L. 
Sturcke,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

POWELL  et  al..  Appellants,  v.  FARMERS' 
LOAN  &  TRUST  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  19,  1909.)  Action  by  Mary  Powell  and 
others  against  the  Farmers*  Loan  &  Trust 
Company.  A.  C.  Cowan,  for  appellants.  J.  F. 
Horan,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 

PRESTON,  Respondent,  v.  UNION  ASSXTB. 
SOCIETY,  Appellant  (Supreme  Court,  Ap- 
jw'llate  Division,  First  Department.  February 
5.  1909.)  Action  by  Veryl  Preston  against  the 
Union  Assurance  Society.  C.  D.  Cleveland, 
for  appellant    G.  Sumner,  for  respondent    No 


opinion.  Judgment  reversed,  and  new  trial 
ordered  before  another  referee,  with  costs  to 
appellant  to  abide  event,  on  the  authority  of 
Preston  v.  Etna  Ins.  Co.,  193  N.  Y.  142,  85  N. 
E.  1006.    Settle  order  on  notice. 

In  re  PUBLIC  SERVICE  COMMISSION. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  12,  1909.)  In  the  matter  of 
the  Public  Service  Commission.  With  this  case 
has  been  consolidated  in  this  court  cases  bearing 
titles  as  follows:  In  re  Manhattan  Bridge 
Route;  In  re  Canal  Street;  In  re  River  Ave- 
nue. No  opinions.  Motions  granted.  Settle 
orders  on  notice. 

PULCIANL  Respondent,  ▼.  UNITED 
AMUSEMENT  COS.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  27,  1909.)  Action  by  Humbert  Pul- 
ciani  against  the  United  Amusement  Companies. 
No  opinion.    Judgment  affirmed,  with  costs. 

QUEENS  COUNTY  WATER  CO.,  Appel- 
lant V.  O'BRIEN,  Com'r.  et  al..  Respondents. 
(Supreme  Court  Appellate  Division,  Second 
Department     March  6,  1909.)     Action  by  the 

Sueens  County  Water  Company  against  John 
!.  O'Brien,  commissioner  of  water  supply,  gas, 
and  electricity,  Herman  A.  Metz,  comptroller, 
and  the  city  of  New  York.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  with  $10  costs. 

RAU,  Respondent,  v.  HEARD  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  February  11.  1909.)  Ac- 
tion by  Henry  M.  Ran  against  William  N. 
Heard  and  others.  Henry  N.  Steinert,  re- 
ceiver. D.  Daly,  for  appellants.  Im  G.  Rosen- 
blatt for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements  against 
receiver  personally.    Order  filed. 

RAU,  Respondent,  v.  McELROY  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
First  Department.  Febmary  5,  1900.)  Action 
by  Henry  M.  Ran  against  Daniel  S.  McElrov 
and  others.  D.  Daly,  for  appellants.  L.  0. 
Rosenblatt,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs,  and  appeal  from  or- 
der dismissed.    Order  filed. 

In  re  RAVANI.  RAVANI,  Appellant,  T. 
McCLELLAN,  Ma^or,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  12,  1909.)  In  the  matter  of  the  applica- 
tion of  Roberto  Ravani  for  a  writ  of  manda- 
mus. Action  by  Roberto  Ravani  against  George 
B.  McClellan,  as  mayor  of  the  city  of  New 
York.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

REBHIL  et  al.,  Appellants,  v.  FRAAS.  Re- 
spondent (Sui^reme  Court,  Appellate  Division, 
Second  Department  March  5,  1909.)  Action 
by  Edward  P.  Reehil  and  James  P.  Reehil,  as 
executors  UQder  the  last  will  and  testament  of 
Edward  Reehil,  deceased,  against  John  F. 
Fraas.  No  opinion.  Motion  granted,  without 
costs.     Settle  order  before  Mr.  Justice  BURR. 
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REHLER,  Respondent,  t.  ERIE  R.  CO..  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  27,  1909.)  Ac- 
tion by  Michael  Rehler  against  the  Erie  Rail- 
road Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

REISS,  Appellant,  y.  BOEHM  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  19,  1909.)  Ac- 
tion by  Samuel  M.  Reiss,  as  trustee,  against 
Max  S.  Boehm  and  others.  W.  M.  Seabury, 
for  appellant  E.  Goldmark,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs, 
with  leave  to  plaintiff  to  amend  on  payment  of 
costs.    Order  filed. 

RENWICK  V.  RENWICK.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber, 190^  Action  by  Eleanor  Renwick  against 
Harold  S.  Renwick.  No  opinion.  Motion  de- 
nied.   Memorandum  per  curiam. 

RHODE,  Appellant  v.  SWAIN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  February  4,  1909.)  Ac- 
tion by  Henrietta  Rhode  against  James  D. 
Swain  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

RICHARDS,  Respondent,  v.  KIDONNER 
et  al..  Appellants.  (Supreme  Court  Appellate 
Division,  Third  Department  March  24,  1909.) 
Action  by  Alfred  Richards  against  Virginia 
Kidonner  and  others.  No  opinion.  Motion 
denied. 

RIDDLE,  Respondent  v.  MacFADDEN,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department.  February  5,  1909.)  Action 
bv  Felicite  S.  Riddle  against  Bernard  A.  Mac- 
Faddeu.  H.  M.  EJarle,  for  appellant  T.  E. 
O'Brien,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  

RIMOLDI,  Appellant  ▼.  HUDSON  GUILD, 
Respondent.  (Supreme  Court.  Appellate  Divi- 
sion, EMrst  Department  February  5,  1909.) 
Action  by  Pauline  Rimoldi  against  the  Hudson 
Guild.  J.  E.  Duross,  for  appellant  W.  H. 
Liebmann,  for  respondent  No  opinion.  Deter- 
mination (59  Misc.  Rep.  480,  110  N.  Y.  Supp. 
881)  afiirmed,  with  costs.    Order  filed. 

RISLBY,  Appellant,  v.  EISWALD,  Respond- 
ent. (Supreme  Court  Appellate  Division, 
Fourth  Department.  March  17,  1909.)  Action 
by  Adelbert  W.  Risley  against  George  H.  Eis- 
wald. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event.  Held,  that  the  evidence  presented  a  ques- 
tion of  fact  for  the  jury  as  to  the  defendant's 
fraud. 

KRUSE  and  ROBSON,  JJ.,  dissent 

RI7  OHIE.  Appellant  v.  KAHN  et  al.,  Re- 
Bpon(?  Its.  (Supreme  (Dourt,  Appellate  Division, 
First    >epartment    March  5,  1909.)    Action  by 


George  B.  Ritchie  against  Robert  Kahn  and  an- 
other. D.  Bernstein,  for  appellant  O.  A. 
Samuels,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

ROBBINS,  Respondent  v.  CLOCK,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  March  19,  1909.)  Action  by 
John  Clinton  Robbins  against  Ellen  D.  Clock. 
No  opinion.  Judgment  affirmed,  with  costs. 
See,  also,  59  Misc.  Rep.  289,  112  N.  Y.  Supp. 
240. 

ROBERT  INGERSOLL  &  BRO.,  Respond- 
ent, V.  SHAPIRO,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
5,  1909.)  Action  by  Robert  Ingersoll  &  Bro. 
against  Louis  Shapiro.  No  opinion.  Motion 
denied,  and  appeal  dismissed,  with  costs. 


ROBINSON  CLAY  PRODUCT  (X)-  Appel- 
lant V.  BURGARD.  Respondent  (Supreme 
Court  Appellate  Division.  Fourth  DeMirtment 
January  27,  1909.)  Action  by  the  Robinson 
Clay  Product  (Ik>mpany  against  Henrv  P.  Bur- 
gard.  No  opinion.  Judgment  and  order  affirm- 
ed, with  costs. 

ROCHESTER  YAC5HT  CLUB,  Respondent 
V.  MILLER,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  February 
4,  1909.)  Action  by  the  Rochester  Yacht  Club 
against  William  W.  Miller.  N^  opinion.  Order 
affirmed,  with  costs. 

In  re  ROELKER.  (Supreme  Court,  Appel- 
late Division.  Second  Department  Marcm  5, 
1909.)  In  the  matter  of  the  application  of 
Alfred  Roelker,  Jr..  for  license  and  admission 
to  practice  as  an  official  examiner  of  title.  No 
opinion.  A  bond  in  accordance  with  the  provi- 
sions of  the  rules  of  the  Court  of  Appeals  and 
the  special  rule  adopted  by  this  department 
March  4,  1909,  most  be  presented  in  connection 
with  the  petition.  The  petition  in  this  case 
should  be  revised  accordingly. 

ROTH,  Respondent  v.  ROBERTSON,  Appel- 
lant et  al.  (Supreme  Ourt,  Appellate  Divi- 
sion, Fourth  Department.  Januarv  27,  1900.) 
Action  by  John  E.  Roth,  for  himself  and  other 
stockholderB,  etc.,  against  Samuel  L  Robertson, 
impleaded  with  another.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

ROWELL,  Respondent  v.  PECK,  Appellant 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  8,  1909.)  Action 
by  William  H.  Rowell  against  Arthur  R.  Peck, 
impleaded  with  others. 

PER  CURIAM.  Judgment  of  (bounty  Court 
and  of  justice's  court  reversed,  with  costs  in 
this  court  and  the  courts  below  to  appellant 
Held,  that  the  evidence  fails  to  show  any  neg- 
ligence of  the  defendant  Peck. 

WILLIAMS,  J.,  dissents. 

ROYAL  WEAVING  CO.,  Respondent  v. 
PRINCE,  Appellant  (Supreme  Court  Appel- 
late Division,  First  Department  February  26. 
1909.)    Action  by  the  Royal  Weaving  Ompany 
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against  Julias  Prince.  EL  S.  Dottenheim,  for 
appellant  A.  Gniber,  for  respondent.  No  opin- 
ion. Order  afEirmedr  with  flO  costs  and  dis- 
bursements.   Order  filed. 

RUBINSON,  Appellant,  y.  GOETTING  et 
al.,  Respondents.  (Supreme  Court.  Appellate 
Division,  Second  Department  March  12, 1909.) 
Action  by  Max  Rubinson  acainst  Emma.  Ij, 
Goetting  and  others.  No  opinion.  Judgment 
a£Snned,  with  costs. 

RUDIGER  et  al.,  Anpellants,  t.  (X>LEMAN 
et  al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  12, 1909.) 
Action  bv  Eugene  A.  Rudiger  and  another 
against  James  S.  (Pieman  and  others.  No 
opinion.  Motion  for  reargument  denied,  with 
costs.    See,  also,  114  N.  Y.  Supp.  689. 

In  re  RUMPF.  (Supreme  Coxxtt,  Appellate 
Division,  First  Department  February  11, 
1909.)  In  the  matter  of  Caroline  Rumpf.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.  ' 

RUPERT,  Respondent,  v.  COMSTOCK  et  al.. 
Appellants.  (Supreme  CJourt,  Appellate  Divi- 
sion, Fourth  Department.  January  13,  1909.) 
Action  by  Frank  E.  Rupert,  as  trustee,  etc., 
against  Stephen  SL  Ck)mstock  and  another,  com- 
posing the  firm  or  S.  E.  Comstock  &  Co.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

In  re  RUSHMORB.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  19, 
1909.)  In  the  matter  of  the  application  of 
Charles  E.  Rushmore  to  discontinue  a  portion 
of  a  highway  in  the  town  of  Woodbury*  Orange 
county,  N.  x.,  and  the  assessment  of  damages 
therefor.  No  opinion.  Order  of  the  County 
Court  of  Orange  county  (57  Misc.  Rep.  565. 
109  N.  Y.  Supp.  1099),  in  so  far  as  appealed 
from,  affirmed  on  argument,  with  $10  costs  and 
disbursements. 

SANBERN,  Appellant,  ▼.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  5,  1909.)  Action  b7  Albert  W.  Sanbem 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

SANBERN,  Respondent,  y.  JOLINE  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  5, 1909.)  Ac- 
tion by  Albert  W.  Sanbem  against  Adrian  H. 
Joline  and  Douglas  Robinson,  as  receivers  of 
New  York  City  Railway  Company.  No  opin- 
ion.   Motion  denied,  without  costs. 


Action  by  Charles  A.  Satterly  against  Edward 
B.  Dewlck  and  others.  No  opinion.  Motion 
denied. 


SCHERER,  Respondent,  T.  LEICHT,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  February  5,  1909.)  Action  by 
Oscar  Scherer  against  Charles  K.  Leicht  C. 
L,  Waring,  for  appellant  W.  F.  Unger,  for 
respondent  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbursements.    Order  filed. 

SCHIFF  et  al..  Appellants,  y.  MILLER,  Re- 
spondent (Supreme  Court,  Appellate  Division. 
First  Department  Februanr  5,  1909.)  Ac- 
tion by  Isaac  O.  Schiff  and  another  against 
Charles  Miller.  Morrison  &  Schiff,  for  appel- 
lants. M.  D.  Steuer,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed. 

SCHLICHTB  V.  DONNEGAN.  (Supreme 
(3ourt,  Appellate  Division,  First  Department 
March  12, 1909.)  Action  by  Arnold  W.  Schlichte 
against  John  A.  Donnegan.  No  opinion.  Mo- 
tion granted,  with  $10  costs.    Order  filed. 

SCHMIDT,  Respondent,  v.  BARTER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  23,  1909.)  Ac- 
tion by  Frederick  Schmidt  against  Ralph  H. 
Barter  and  another.  F.  P.  Bums,  for  appel- 
lants. H.  R.  Limburg,  for  respondent  No 
opinion.  Order  affirmed,  with  flO  costs  and 
disbursements.    Order  filed. 

SCHNCRR,  Appellant,  y.  QUINN,  Respond- 
ent (Supreme  (3ourt,  Appellate  Division,  Sec- 
ond Department  March  5,  1909.)  Action  by 
Tilljr  Schnurr  against  Alexander  Quinn.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  costs. 

SCHOEFFBL  AUTO  &  LiVERY  CO.,  Re- 
spondent, y.  MARKS,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Januarv  20,  1909J  Action  by  the  Schoeffel 
Auto  ft  Livery  Company  against  Josephine 
Marks.  No  opinion.  Judgment  affirmed,  with 
costs. 

In  re  SCHOOL  SITE.  BAST  105th  ST.,  IN 
THE  CITY  OF  NEW  YORK.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26,  1909.)  In  the  matter  of  tbe  school 
site.  East  105th  street,  in  the  city  of  New  York. 
No  opinion.  Motions  granted,  upon  general 
guardian  filing  a  bond  in  the  sum  of  $7,000, 
to  be  approved  by  the  court  and  filed  In  the 
office  of  the  county  clerk.  Settle  order  on  no- 
tice. 

SCHUI/rZ,  Respondent,  y.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
5,  1909.)  Action  by  Stefania  Schultz  against 
the  Brooklyn  Heights  Railroad  Company.  No 
opinion.  Order  unanimously  affirmed  by  de- 
fault, with  costs. 

SCHUSLER,  Respondent,  y.  ERIE  R.  CO., 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion,   Third    Department      Maroii    24,    1909.) 
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Action  by  George  A.  Scbnsler,  u  administrator, 
etc.,  of  Louis  Schusler,  deceased,  against  the 
Erie  Railroad  Comikany.  No  opinion.  Mo- 
tion denied. 

SCOBEUi,  Appellant,  v.  WILDER  REAL- 
TY CO.,  Respondent.  (Supreme  CJourt,  Appel- 
late Division,  Fonrth  Department.  March  17, 
1909.)  Action  b/  Alexander  8.  Scobell  against 
the  Wilder  Realty  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KRUSE,  X,  dissents. 

8CRANTON  &  LEHIGH  COAL  CO.,  Re- 
spondent, v.  FISS,  DOERR  &  CARROLL 
HORSE  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March  5. 
1909.)  Action  by  the  Scranton  &  Lehigh  Coal 
Company  against  the  FIss,  Doerr  &  Carroll 
Horse  Company.  Noj)pinion.  Judgment  of 
Court 


the  Municipal 


affirmed,  with  costs. 


SCULLY,  Appellant,  v.  SCULLY,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Third 
Department.  March  10,  1909.)  Action  by  Sax^ 
ah  Scully,  as  administratrix,  etc^  against  Mar- 
garet P.  Scully.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

SBAGBR,  Appellant,  ▼.  SOLVAY  PROCESS 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  January  20, 
1909.)  Action  by  Rose  C.  Seager,  as  admin- 
istratrix, etc.,  against  the  Solvay  Process  Com- 
pany. No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.  For  former  opinion,  see 
114  N.  Y.  Supp.  591. 

In  re  SGIVONY.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  12, 
3909.)  In  the  matter  of  Johanna  Sgivony.  No 
opinion.     Motion  denied,  on  condition  that  ap- 

Kllant  have  appeal  ready  for  argument  at  the 
ay  term.    Order  filed. 

SHATTUCK,  Respondent,  v.  GUARDIAN 
TRUST  CO.,  Appellant     (Supreme  Court,  Ap- 

gellate  Division,  First  Department  February 
,  1909.)  Action  by  Edwin  P.  Shattuck,  as  re- 
ceiver, against  the  Guardian  Trust  Company. 
H.  M.  Bellinger,  Jr.,  for  appellant  G.  Glenn, 
for  respondent 

PER  CURIAM.     Order  affirmed,  with   $10 
costs    and    disbursements.      Order    filed.      See, 
also,  125  App.  Div.  431,  109  N.  Y.  Supp.  862. 
CLARKE  and  HOUGHTON,  JJ.,  dissent 


SHAW,  Appellant,  v.  DELAWARE.  L.  & 
W.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Janu- 
ary 20,  1909.)  Action  by  Charles  M.  Shaw 
ag^ainst  the  Delaware,  Lackawanna  &  Western 
Railroad  Company.  No  opinion.  Judgment  af- 
firmed, with  costs.  See.  also,  126  App.  Div. 
210,  110  N.  Y.  Supp.  362. 

In  re  SHLIVEK.  (Supreme  Court,  Appel- 
late Division,  First  Department    February  26, 


1909.)  In  the  matter  of  Abism  Shlivek.  No 
opinion.  Reference  ordered.  Settle  order  oa 
notice. 

In  re  8IEGEL-COOPER  CO.  (Supreme 
Court,  Appellate  Division,  First  Depart m**Di. 
February  5,  1909.)  In  the  matter  of  the  Sie^^^I- 
Cooper  Company.  No  opinion.  Order  affirmed, 
with'costs  and  disbursements.    Order  filed. 

SILVER  SPRINGS  MFG.  CO.  ▼-  KEM- 
PER-THOMAS  CO.  (Supreme  Onrt,  Appel- 
late Division,  Fourth  Deiwrtment  March  19, 
1909.)  Action  by  the  Silver  Springs  Maca- 
facturing  Company  against  the  Kempttr-Tfaomts 
Company.  No  opinion.  Defendant's  exceptioiu 
overruled,  motion  for  new  trial  denied,  with 
costs,  and  judgment  directed  for  the  plain tif 
upon  the  verdict  with  costs. 

SILVERT,  Respondent  ▼.  KOMME^L.  Ap- 
pellant (Supreme  Court  Appellate  Division. 
First  Department  March  26,  1909.)  Acdoo 
bv  Isidore  Silvert  against  Louis  Kommel.  L 
Cohn,  for  appellant.  J.  Manheim,  for  respond- 
ent No  opinion.  Order  affirmed,  with  |10 
costs  and  disbursements.     Order  filed. 

SIPPELL  V.  SALMOWITZ.  (Supreme 
Court  Appellate  Division,  First  Department 
February  11,  1909.)  Action  by  Richard  Sippell 
against  Max  Salmowitx.  No  opinion.  Motion 
granted,  with  SIO  costs.  Order  filed.  See,  also, 
58  Misc.  Rep.  48,  110  N.  Y.  Supp.  17. 

SISSON  T.  BASSETT  et  al.  (Supreme 
Court  Appellate  Division,  Third  Departmect. 
March  24,  1909.)  Action'  by  Charles  Sisson 
against  Carroll  D.  Bassett  and  others.  No 
opinion.     Motion  denied. 

SMITH  et  al..  Appellants,  ▼.  BARTLETT. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  Mardi  IZ  1909.) 
Action  by  William  T.  Smith  and  others  against 
John  J.  Bartlett.  No  opinion.  Judgment  af- 
firmed, with  costs. 

SMITH,  Respondent  ▼.  LONG  ISLAND  B. 
CO..  Appellant  (Supreme  (3ourt  Appellate 
Division,  Second  Department  March  5,  19(^.) 
Action  by  Michael  L.  Smith  against  the  Lon; 
Island  Railroad  Company.  No  opinion.  Mo- 
tion denied,  without  costs. 


SMITH,  Respondent  v.  (XOUAFRIO,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Fourth  Department.  January  13,  1909.)  Ac- 
tion by  Benjamin  H.  Smith  against  Oermarino 
D.  0*Ouafrio.  No  opinion.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


SMITH,  Respondent  v.  SCHENECTADY 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Third  Department  March  24. 
1909.)    Action  by  Oakley  F.  Smith  against  tbe 
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Schenectady  Railway  Company.  No  opinion. 
>rder  affirmed,  with  $10  costs  and  disbune- 
aents. 

SMITH,  Respondent,  y.  SHBA,  Appellant, 
(t  al.  (Supreme  Court,  Appellate  Division, 
rirst  Department.  March  5,  1909.)  Action  by 
^larearet  Smith  against  Annie  A.  Shea,  im- 
)leaded  with  others.  F.  Bien,  for  appellant, 
r.  Holmes,  for  respondent.  No  opinion.  Judg- 
neut  and  order  affirmed,  witli  costs.  Order 
iled. 

SMITH  ▼.  SHBA.  (Supreme  Court,  Appel- 
ate Diyision,  First  Department.  March  26, 
1909.)  Action  by  Margaret  Smith  against  An- 
ile A.  Shea.  No  opinion.  Motion  denied, 
irith  $10  costs.    Order  filed. 

SMITH,  Respondent,  v.  UNITED  STATERS 
CASUALTY  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
LO.  1909.)  Action  by  Alice  W.  Smith,  as  ad- 
ninistratrix,  etc.,  of  Clark  M.  Smith,  deceased, 
igainst  the  United  States  Casualty  Companv. 
N*o  opinion.  Judgment  and  order  unanimously 
iffirmed,  with  costs. 

SXELL,  Respondent,  v.  REMINGTON  PA- 
PER CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  3, 
1909.)  Action  by  Irving  Snell  against  the  Rem- 
ington Paper  (jompany.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  See,  also, 
102  App.  Div.  1146,  92  N.  T.  Supp.  343. 

SNOW  V.  SNOW.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  26, 
1909.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Fannie  P.  Snow  against 
EH  bridge  Gerry  Snow,  Jr.  From  an  order  modi- 
^ing  a  final  decree  for  plaintiff,  defendant  ap- 
peals. Affirmed.  Joseph  Rowan,  for  appel- 
lant.   Abram  I.  Elkus,  for  respondent 

PER  CURIAM.  Order  modified  by  reducing 
the  allowance  to  be  paid  by  defendant  for  the 
Bapport  of  the  children  to  $4,000  per  annum, 
Bind  by  reducing  coufisel  fee  for  plaintifPs  at- 
torney to  $250,  and,  as  so  modified,  affirmed, 
nrlthout  costs. 

SNYDER,  Respondent,  v.  KINON,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Pourth  Department  January  20,  1909.)  Ac- 
tion by  Alice  C.  Snyder  against  Mair  E.  Kinon, 
IS  administratrix,  etc.  No  opinion.  Judg^ 
nent  affirmed,  with  costs. 

SPADONE  V.  WARREN.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
12.  1909.)  Action  by  A.  Spadone  against  H.  D. 
Warren.     No  opinion.     Motion  dismissed. 

SPARHAWK,  Appellant,  ▼.  GILL  IN 
PRINTING  CO..  Respondent  (Supreme  Court, 
/Appellate  Division,  First  Department  March 
19,  1909.)  Action  by  John  Sparhawk,  Jr^  as 
trustee,  etc,  against  tlie  Gillin  Printing  Com- 


pany. H.  Siegrist,  Jr.,  for  appellant  W.  F. 
Severance,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


In  re  SPENCER.  (Supreme  Court  Appel- 
late Division,  First  Department.  March  5, 
1909.)  In  the  matter  of  Charles  G.  Spencer, 
deceased.  No  opinion.  Decrees  affirmed,  with 
costs.    Orders  filed. 


SPRINGS  et  al..  Respondents,  v.  JAMES, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  February  11,  1909.)  Ac- 
tion by  Richard  A.  Springs  and  others  against 
David  W.  James.  H.  D.  Mason,  for  appellant. 
J.  R.  Abney,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 

STAPLES,  Respondent,  v.  CHUBB,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  19,  1909.)  Action 
by  Fred  Staples  against  Stephen  Chubb. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WILLIAMS,  J.,  dissents,  for  the  reason  of 
error  in  charge. 

STATE  BOARD  OF  PHARMACY  v.  RUPP. 

(Supreme  €k>urt.  Appellate  Division,  First  De- 
partment Februarv  11,  1909.)  Action  by 
the  State  Board  of  Pharmacy  against  Louis 
P.  Rupp.  No  opinion.  Motion  granted.  Or- 
der signed. 

STEUBNER,  Respondent,  ▼.  HERBERT, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  19,  1909.)  Ac- 
tion by  Gustavus  L.  Steubner  against  Henry 
L.  Herbert  L.  E.  Warren,  for  appellant  C. 
D.  Folsom,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

SCOTT,  J.,  dissents. 

STEVENS.  Appellant.  ▼.  EPISCOPAL 
CHURCH  HISTORY  CO.,  Respondent  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  12,  1900.)  Action  by  Ella  M. 
A.  Stevens,  as  executrix,  a^nst  the  Episcopal 
Churcli  History  Company.  C.  H.  Ayres,  for 
appellant  W.  Bi  Kisselburgh.  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

STICKLES,  AppeUant,  y,  NEW  YORK 
CENT.  &  H.  R.  R.  (X).,  Respondent  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment. March  3.  1909.)  Action  by  Nelson 
Stickles,  as  administrator,  etc.,  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Judgment  affirmed, 
with  costs. 

STONE,  Respondent,  y.  PENNSYLVANIA 
R.  CO.,  Appellant  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Janu- 
ary 20,  1909.)    Action  by  Nellie  Stone  against 
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the  PennsylTania  Railroad  CompaDj,  Impleaded 
with  others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLennan,  p.  J^  and  KRUSE,  J.,  dissent, 
on  the  ground  that  there  is  no  proof  that  the 
horse  was  killed  by  the  agents,  engines,  or  cars 
of  the  appellant. 

SUHR,  Respondent,  t.  STURDY  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  February  19,  1900.)  Action 
by  Herman  Suhr  against  Lewis  A.  Sturdy  and 
others.  I.  B.  Louis,  for  appellants.  E.  I. 
Yuells,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

SWAN,  Respondent,  v.  GARDNER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  10,  1909.)  Action 
by  Mason  W.  Swan,  as  executor,  etc.,  against 
Gilbert  L.  Gardner. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

SPRING  and  WILLIAMS,  JJ.,  dissent. 

SWITZER.  Respondent,  v.  COMMISSION- 
ERS FOR  LOANING  CERTAIN  MONEYS 
et  al.,  Appellants.  (Supreme  0>urt,  Appellate 
Division,  First  Department.  February  6, 
1909.)  Action  by  Joseph  G.  Switzer  against 
the  commissioners  for  loaning  certain  moneys 
and  others.  J.  G.  Pheil,  for  appellants.  H.  L. 
Scheuerman,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs,  with  leave  to  de- 
fendant to  amend  on  payment  of  costs,  and 
appeal  from  decision  dismissed.    Order  filed. 

TAGGART,  Respondent,  t.  MANHATTAN 
RY.  CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
19,  1909.)  Action  by  Robert  Taggart,  Jr» 
against  the  Manhattan  Railway  Company  and 
another.  J.  O.  Nicholls,  for  appellants.  W.  G. 
Peckham,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  See, 
also,  57  Misc.  Rep.  184,  109  N.  Y.  Supp.  Sa 

TOSCANO,  Appellant,  t.  LANROWITZ  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  19.  1909.) 
Action  by  fYancesco  Toscano  against  Leon 
Lanrowitz  and  another.  A.  J.  Oishei,  for  ap- 
pellant. S.  E.  Rogers,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed.  

TASHMAN,  Respondent,  t.  SHERUSB3, 
Appellant.  (Supreme  CJourt,  Appellate  Divi- 
sion, Second  Department.  March  5,  1909.) 
Action  by  Rubin  Tashman  against  Sarah  She- 
ruski.  No  opinion.  Motion  granted,  with  $10 
costs. 


TAYLOR,  Respondent,  v.  BATES,  Appellant 
(Supreme   Court,    Appellate   Division,    Fourth 


Department  March  10,  1909.)  Action  by 
Henry  Taylor  against  Edward  P.  Bates.  No 
opinion.    Judgment  affirmed,  with  costs. 

TAYLOR,  RespondMit  ▼.  NEW  YORK 
LIFE  INS.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
3,  1909.)  Action  by  Emma  A.  Taylor,  as  ex- 
ecutrix, etc.,  against  the  New  York  Life  In- 
surance Ompany.  No  opinion.  Judgment  af- 
firmed, with  costs. 

TERRY,  Respondent  v.  VILLAGE  OF 
PERRY.  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department  February  4, 
1909.)  Action  by  Mildred  E.  Terry  againat  the 
village  of  Perry. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  J.,  dissents,  upon  the  ground 
that  the  alleged  defect  was  too  alight  to  charge 
the  defendant  with  negligence. 

THURSTON,  Respondent  t.  TROUT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  3,  1900.)  Action 
by  Thomas  H.  Thurston,  an  infant,  etc.,  against 
Henry  G.  Trout  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

In  re  TIBBITTS'  WILL.  (Supreme  Court 
Appellate  Division,  Fourth  Department  Feb- 
ruary 4,  1909.)  In  the  matter  of  proving  the 
last  will  and  testament  of  Henry  W.  Tibbitta, 
deceased. 

PER  CURIAM.  Decree  of  Surrogate's  Court 
reversed,  upon  questions  of  fact  with  costs  to 
appellants  to  abide  event  against  the  respond- 
ent personally,  and  a  trial  of  the  following  is- 
sues of  fact  directed  to  be  had,  as  provided  by 
section  2588  of  the  Code  of  Civil  Procedure,  by 
and  before  a  jury  of  the  Supreme  Court  at  a 
term  thereof  to  be  convened  at  the  city  of  Syra- 
cuse, in  and  for  the  county  of  Onondaga,  on 
the  first  Monday  in  March,  1909,  to  wit:  (1) 
Did  Henry  W.  Tibbitts  possess  testamentary 
capacity  at  the  time  of  the  execution  of  the  al- 
leged will  bearing  date  July  17,  1908?  (2) 
Was  the  execution  of  said  alleged  will  procoi^ea 
by  fraud  or  undue  influence  practiced  upon 
him?  (3)  Did  said  alleged  testator  possess  tes- 
tamentary capacity  at  the  time  of  the  execu- 
tion of  the  codicil  to  said  alleged  will,  bearing 
date  November  15,  1906?  (4)  Waa  the  execu- 
tion of  said  codicil  procured  by  fraud  or  undue 
influence  practiced  upon  him? 

In  re  TRIAL  &  SPECIAL  TERMS  OF  SU- 
PREME COURT.  (Supreme  Court  Appellate 
Division,  Fourth  Department  November,  1908.) 
In  the  matter  of  the  appointment  of  Trial  and 
Special  Terms  of  the  Supreme  Court  in  and  for 
the  Elighth  Judicial  District  for  the  year  1909. 
No  opinion.  Appointments  heretofore  made  for 
the  year  1909  are  revoked,  and  a  new  list  of 
appointments  for  the  year  1909  for  said  die- 
trict  is  this  day  made  and  filed. 
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TRIANTIPHYLLIDES  et  al..  Respondents, 
.  JOLINE  et  al..  Appellants.  (Supreme  Court, 
ippellate  Division,  First  Department.  Feb- 
uary  11,  1909.)  Action  by  Demetrius  Trian- 
iphyllides  and  another  against  Adrian  H.  Jo- 
ine  and  another.  W.  M.  Chadboume,  for  ap- 
ellants.  R.  Ldnk,  for  respondents.  No  opin- 
>n.  Order  afBrmed,  with  $10  costs  and  dis- 
ursements.    Order  filed. 

TROY  LAUNDRY  MACHINERY  CO.,  Lim- 
ted.  Respondent,  V.  SCHLESINGER,  Appel- 
int.  (Supreme  (3ourt,  Appellate  Division,  Sec- 
nd  Department  March  6,  1909.)  Action  by 
tie  Troy  lAundry  Machinery  Company,  Limited, 
srainst  Samuel  Schlesinser.  No  opinion.  Judg- 
lent  of  the  Municipal  Court  affirmed,  with 
08  ts. 

TRUSTEES  OF  REFORMED  PROTES- 
TANT DUTCH  CHURCH  OF  MOTT  HAV- 
:N,  Respondent,  v.  INTERBOROUGH  RAP- 
D  TRANSIT  CO.  et  al..  Appellants.  (Supreme 
'ourt.  Appellate  Division,  First  Department 
larch  5,  1909.)  Action  by  the  trustees*of  the 
teformed  Protestant  Dutch  Church  of  Mott 
laven  against  the  Interborough  Rapid  Transit 
)ompany  and  another.  J.  O.  NichoUs,  for 
ppellants.  E.  D.  Hawkins,  for  respondent. 
\o  opinion.  Judgment  affirmed,  with  costs. 
)rder  filed. 


TWAMLBY,  Respondent  ▼.  JAMES  W. 
lERRITT  CO.,  Appellant.  (Supreme  Court 
Lppellate  Division,  Fourth  Department  Janu- 
ry  13,  1909.)  Action  by  Agnes  Twamley,  an 
ifant,  etc.,  against  the  James  W.  Merritt  Com- 
any.  No  opinion.  Judgment  and  order  af- 
rmed,  with  costs. 

UNQER,  Respondent  v.  SYKES,  Appellant 
Supreme  Court  Appellate  Division,  Fourth 
)epartment.  January  20,  1909.)  Action  by 
laurice  H.  S.  Unger  against  Walter  F.  Sykes. 
lo  opinion.    Judgment  affirmed,  with  costs. 

UNGRICJH  et  al.,  Respondents,  v.  SHAFF 
t  al..  Appellants.  (Supreme  Court,  Appellate 
Hvision,  First  Department  February  19, 
909.)  Action  by  Margaret  E.  Ungrich  and 
nother  against  David  Shaft  and  another.  S. 
levy,  for  appellants.  H.  Swain,  for  respond- 
nts.  No  opinion.  Judgment  and  order  af- 
rmed.  with  costs,  on  Ungrich  v.  ShafiP,  119 
ipp.  Div.  843,  105  N.  Y.  Supp.  1013.  Order 
led. 

UNION  BANK,  Respondent  v.  SILVER- 
f  AN  et  al..  Appellants.  (Supreme  Court.  Ap- 
ellate Division,  Second  Department.  March 
2,  1909.)  Action  by  the  Union  Bank  against 
iorris  Silverman  and  others.  No  opinion, 
udgment  of  the  Municipal  Court  affirmed,  with 
osts. 

UNION  LUMBER  CO.,  Respondent  v.  CA- 
'LISCH  et  al..  Appellants.  (Supreme  Court, 
Lppellata  Division,  Fourth  Department    Jan- 


uary 13,  1909.  Action  by  the  Union  Lumber 
Company  against  Jacob  C.  Caflisch  and  an- 
other. No  opinion.  Motion  for  reargument 
denied,  with  $10  costs. 

UNION  TRUST  CO.  v.  DUNN.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  19,  1909.)  Action  by  the  Union 
Trust  Company  against  Bartholomew  Dunn,  as 
executor.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

UNION  WATER,  LIGHT  &  POWER  CO., 
Respondent  v.  BLAKE,  Appellant  (Supreme 
Court  Appellate  Division,  Third  Department 
March  10,  1909.)  Action  by  the  Union  Water, 
Light  &  Power  Company  against  Selwyn  N. 
Blake. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

COCHRANE,  J.,  dissents.  SMITH,  P.  J., 
not  voting. 

UNITED  MERCHANTS'  REALTY  CO.  v. 
NEW  YORK  HIPPODROME.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  11.  1909.)  Action  by  the  United 
Merchants'  Realty  Company  against  the  New 
York  Hippodrome.  No  opinion.  Application 
granted.  Order  signed.  See,  also,  113  N.  Y. 
Supp.  740. 

UNITESD  STATES  FIDELITY  &  GUARAN- 
TY CO.,  Appellant  t.  BELDEN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  20,  1909.)  Ac- 
tion by  the  United  States  Fidelity  &  Guaranty 
Company  against  Alvin  J.  Belden  and  another. 

PER  CURIAM*  Judgment  affirmed,  with 
costs. 

KRUSE,  J.,  dissents,  upon  the  ground  that  in 
any  event  the  claims  for  costs  accruing  after 
the  adjudication  in  bankruptcy  were  not  dis- 
charged. 

In  re  UNSAFE  BUILDING,  159  MAIDEN 
LANE.  (Supreme  CJourt,  Appellate  Division, 
First  Department  February  5,  1909.)  In  the 
matter  of  Uie  unsafe  building,  159  Maiden  Lane. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


UVALDE  ASPHAI/r  PAVING  CO.,  Re- 
spondent  v.  NATIONAL  TRADING  CO.  et  al. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  12,  1909.)  Ac- 
tion by  the  Uvalde  Asphalt  Paving  Company 
against  the  National  Trading  Company  and  an- 
other. B.  F.  Norris,  for  appellants.  L.  G.  Ro- 
senblatt, for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 

VAN  LOAN  V.  TUCTKER,  SPBYERS  &  CO. 
(Supreme  CJourt  Appellate  Division,  First  De- 
partment   February  11,  1909.)     Action  by  Ai- 
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belt  Van  Loan  against  Tucker,  Speyeni  &  Co. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed. 

VIGOUROUX,  Respondent,  T.  HEJLVETIA 
SILK  MILLS,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 11,  1909.)  Action  by  John  Vigourouz 
against  the  Helvetia  Silk  Mills.  L.  H.  Porter, 
for  appellant.  F.  S.  McAvoy,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

VOGBL  BINDER  CO.  t.  MONTGOMERY 

et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  27,  1909.)  Ac- 
tion by  the  Vogel  Binder  Company  airainst  Wil- 
liam J.  Montgomery  and  others.  No  opinion. 
Application  for  stay  granted.  Settle  order  be- 
fore Mr.  Justice  SPRING  on  two  days'  notice. 

V(X5T,  Appellant,  v.  SCHWARTZ,  ResponJ- 
ent.  (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department.  March  5,  1909.)  Action  by 
Amelia  vojrt  against  Solomon  S.  Schwartz.  No 
opinion.  Order  of  the  Municipal  Court  affirm- 
ed, with  costs. 

WADDELL,  Respondent,  ▼.  HUDSON  RIV- 
ER ELECTRIC  POWER  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment. March  19,  1909.)  Action  by  Claude 
W.  Waddell  against  the  Hudson  River  Electric 
Power  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  J.,  dissent* 

WAHL  et  al..  Respondents,  t.  LEWIS  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  3,  1909.)  Ac- 
tion by  Louis  H.  Wahl,  as  administrator,  etc., 
and  others,  against  George  Lw  Lewis  and  anoth- 
er. No  opinion.  Judgment  and  order  affirmed, 
with  costs.  

WAHLHEIMER,  Appellant,  ▼.  BIANCHI  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department  March  19.  1909.) 
Action  by  George  Wahlheimer  against  William 
Bianchi  and  others.  J.  N.  Hayes,  for  appellant 
T.  Gonnoly,  for  respondents.  No  opinion.  Judg- 
ment modified,  by  striking  out  extra  allowance, 
and,  as  modified,  affirmed,  without  costs.  Settle 
order  on  notice. 

WAHLHEIMER,  Respondent,  t.  PRESS 
PUB.  CJO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  February  19, 
1909.)  Action  by  Georee  Wahlheimer  against 
the  Press  Publishing  (Company.  W.  H.  Van 
Ben5?choten,  for  appellant  J.  N.  Hayes,  for  re- 
spondent No  opinion.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 

WALLACE,  Respondent  v.  GOULD,  Appel- 
lant, et  al.  (Supreme  Court  Appellate  Division, 
First  Department     March  26,   1909.)     Action 


by  David  Wallace,  trustee,  etc,  against  Howard 
Gould,  impleaded  with  others.  A.  R,  Watson, 
for  appellant  R.  F.  H.  Macdonald,  for  re- 
spondent. No  opinion.  Order  affirmed,  witli 
$10  costs  and  disbursements.    Order  filed. 

WALSH,  Appellant  ▼.  VAIL,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment March  5.  1909.)  Action  by  Avery 
M.  Walsh  against  Edward  G.  Vail,  Jr.  No 
opinion.  Judgment  of  the  Municipal  Court  tf- 
firmed,  with  costs. 

WALTER  V.  WALTER.  (Supreme  Court. 
Appellate  Division,  First  Department  March 
26,  1909.)  Action  by  Moritz  Walter  against  H. 
N.  Walter.  No  opinion.  Motion  denied,  with 
$10  costs.     Settle  order  on  notice. 

WARRINE,  Appellant  ▼.  BAGI/B  WAGON 
WORKS,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  10, 
1909.)  Action  by  Joseph  Warrine  against  the 
Eagle  Wagon  Works. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Held,  that  there  was  no  liabiiitj 
at  common  law  and  that  the  case  was  properij 
submitted  to  the  jury  under  the  employer's  lia- 
bility act  (Laws  1902,  p.  1748,  c.  60U) ;  also 
that  the  notice  prescribed  by  that  act  must  be 
served  before  the  commencement  of  the  actios. 

KRUSE,  J.,  dissents,  upon  the  ground  that 
service  of  notice  under  the  employer's  liability 
act  simultaneously  with  the  summons  was  a 
compliance  with  that  statute,  and  that  errone- 
ous rulings  upon  that  question  and  others  were 
made  in  submitting  the  case  to  the  jury,  which 
require  a  reversal  of  the  judgment 

WASSERMAN  t.  JACJOBS.  (Supreme  Court. 
Appellate  Division,  First  Department  March 
12.  1909.)  Action  by  Benoit  Wasserman  against 
Edith  S.  Jacobs.  No  opinion.  Motion  denied, 
with  $10  costs.    Order  filed. 

WASSERMAN,  Respondent  ▼.  JACOBS.  Ap- 
pellant, et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  February  19.  1900.) 
Action  by  Benoit  Wasserman  against  Edith  S. 
Jacobs,  impleaded  with  others.  F.  Bien.  for 
appellant     I.    L.    Bamberger,   for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.     Order  filed. 

LAUGHLIN  and   CLARKE,  JJ.,   dissent 


WEBB  et  al.  t.  PARKER  et  al.  (Sapreme 
Court  Appellate  Division,  First  Department. 
February  19,  1909.)  Action  by  F.  E^erton 
Webb  and  another  against  Susan  Day  Parker 
and  another.  Motion  to  amend  judgment. 
Judgment  as  entered  reversed,  and  new  trial 
granted.  For  prior  report,  see  114  N.  Y.  Supp. 
489.  Henry  L  Sprague,  for  the  motion.  W. 
W.  Mumford,  opposed. 

PER  CJURIAM.  The  affidavits  submitted  on 
the  present  motion  leave  it  somewhat  doubtfnl 
whether  or  not  the  appellant  Norton  is  entitlei 
to  enforce  his  lien  as  against  the  plaintiffs- 
The  necessary  findings  to  determine  this  que*- 
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ion  were  not  incorporated  in  the  decision.  Al- 
houj^h,  u  between  plaintiffs  and  the  defendant 
Parker,  we  entertain  no  doubt  as  to  the  correct- 
]e»8  of  the  conclusions  arrived  at  by  the  court 
>eIow,  it  cannot  be  finally  determined  what 
iud|!:inent  should  be  entered,  until  it  is  ascer- 
lained  whether  the  appellant  Norton  is  entitled, 
n  order  to  protect  dis  lien,  to  enter  a  jude- 
nent  in  favor  of  the  defendant  Parker.  It  foi- 
ows  that,  notwithstanding  the  correctness  of 
:be  decision  upon  the  principal  question  in  the 
.*ase,  the  judgment  as  enterea  must  be  reversed, 
ind  a  new  trial  granted,  without  costs  in  this 
jourt. 


WBOLiCH,  Appellant,  v.  NEW  YORK  CENT, 
fe  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Janu- 
ary 20,  1909.)  Action  by  Mary  Welch,  as  ad- 
ministratriz,  etc.,  against  the  New  York  Central 
k  Hudson  River  Railroad  Company.  No  opin- 
ion.    Judgment  and  order  affirmed,  with  costs. 


WELCH,  Appellant,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Febru- 
ary 4,  1909.)  Action  by  Mary  Welch,  as  ad- 
ministratrix, etc.,  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs. 


WELLER,  Appellant,  v.  C.  W.  MILLER 
TRANSFER  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Janu- 
ary 27,  1909J  Action  by  Charles  O.  Weller 
against  the  C.  W.  Miller  Transfer  Company. 
No  opinion.    Judgment  affirmed,  with  costs. 

In  re  WEST  FARMS  ROAD.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  11,  1909.)  In  the  matter  of  the  West 
Farms  Road.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  47  Misc.  Rep.  216,  95  N.  Y.  Supp.  894. 

WEIL,  Respondent,  v.  EDELSTEIN,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  March  19,  1909.)  Action  by  Ja- 
cob Weil  against  Bernard  Edelstein.  I.  I.  Ap- 
pel,  for  appellant.  C.  De  H.  Brower,  for  re- 
Hpondent.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 


WEIXER,  Appellant,  v.  C.  W.  MILLER 
TRANSFER  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  19.  1909.)  Action  by  Charles  O.  Weller 
asainst  the  C.  W.  Miller  Transfer  Company. 
No  opinion.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 

In  re  WESTON.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  19,  1909.) 
In  the  matter  of  Walter  Weston,  deceased.  No 
opinion.  Decree  (BO  Misc.  Rep.  275,  113  N.  Y, 
i^iipp.  619)  affirmed,  with  costs.    Order  filed. 


WETZEL,  Respondent,  v.  LIVOTI,  Appel- 
lant (Supreme  CTonrt,  Appellate  Division.  Sec- 
ond Department  March  5,  1909.)  Action  by 
Mar^  Wetcel  against  Innocenza  Livoti.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 


WHITE,  Respondent,  v.  BLAUVELT,  Appel- 
nt.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department     March  5,  1909^    Action  by 


William  H.  White  against  Isabel  Blauvelt 
opinion.    Judgment  affirmed,  with  costs. 


No 


WHITE,  Appellant,  v.  NEW  YORK  &  O. 
RY.  CO..  Respondent  (Supreme  Court,  Appel- 
late Diyision,  Third  Department  March  10, 
1900.)  Action  by  Silas  White  against  the  New 
York  &  Ottawa  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SEWELL,  J.,  dissents. 

WICKSTROM  ▼.  PECK.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
26,  1909.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Augusta  Wickstrom 
against  Samuel  W.  Peck.  From  an  order  deny- 
ing a  motion  to  vacate  an  order  of  examination 
before  trial,  defendant  appeals.  Order  revers- 
ed, and  order  for  examination  modified.  Sol. 
Kohn,  for  appellant  Learned  Hand,  fdr  re- 
spondent 

PER  CURIAM.  Order  appealed  from  re- 
versed, without  costs,  and  order  for  examina- 
tion of  defendant  before  trial  modified,  by  strik- 
ing out  the  words:  "Also  concerning  the  de- 
fenses set  up  in  the  separate  defenses  contained 
in  the  answer  of  said  defendant  as  to  what 
articles  of  wearing  apparel  the  defendant's  wife 
was  abundantly  supplied  with  during  the  times 
mentioned  in  the  pleadings  herein.'*  Also  the 
words:  "And  as  to  any  facts  bearing  upon 
or  from  which  said  station  in  life  can  be  deter- 
mined, as  to  the  income  and  property  of  said 
defendant  during  said  times,  as  a  means  of  as- 
certaining what  his  station  in  life  was,  in  order 
that  it  may  be  determined  what  articles  were 
suitable  and  necessary  for  the  use  of  the  de- 
fendant's said  wife,  and  also  concerning  all 
matters  relative  to  the  issues  in  this  action/' 
And  also  all  the  following  paragraph,  which 
orders  the  defendant  to  produce  for  the  pur- 
pose of  such  examination  all  accounts,  book^ 
documents,  letters,  papers,  and  writings  now 
in  his  possession  or  under  his  control,  to  the 
end  of  title  paragraph. 


WILL,  Respondent  ▼.  BARNWELL,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  February  4,  1909.)  Ac- 
tion by  John  Will  against  Charles  P.  Barnwell. 

PER  CURIAM.  Interlocutory  judi^ment  (CO 
Misc.  Rep.  458,  112  N.  Y.  Supp.  462)  revers- 
ed, with  costs,  and  demurrer  s.ustained,  with 
costs,  with  leave  to  the  plaintiff  to  plead  over 
upon  payment  of  the  costs  of  the  demurrer  and 
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of  this  appeal.  Held,  that  the  complaint  fails 
to  state  any  reason  why  the  defendant  failed 
to  comply  with  the  proyisions  of  the  former 
judgment,  or  to  alleee  that  it  was  because  of 
the  rpfnsal  of  defendant's  wife  to  join  in  the 
conveyancef  or  that  the  right  to  the  relief  sought 
by  this  action  could  not  properly  have  been 
determined  in  the  former  action. 
SPRING  and  WILLIAMS,  JJ.,  dissent 

WllLU  Appellant,  T.  BARNWELL,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  19.  1009.)  Ac- 
tion by  John  Will  against  Chas.  P.  Barnwell. 
No  opinion.  Motion  for  leave  to 'appeal  to 
Court  of  Appeals  denied,  with  $10  costs.  See, 
also,  60  Misc.  Rep.  458,  112  N.  Y.  Supp.  462. 

WILLIAMS  et  al..  Respondents,  ▼.  GRID- 
LEY«  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department  February  3, 
1909.)  Action  by  Philip  A.  Williams,  Jr.,  and 
another  against  Helen  M.  Gridley. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

WILLIAMS,  J.,  dissents. 

WILLIAMS,  Respondent,  v.  INTERBORr 
OUGH  RAPID  TRANSIT  CO.,  Appellant 
(Supreme  Court.  Appellate  Division.  First  De- 
partment. February  5,  1909.)  Action  by 
Thomas  T.  Williams  against  the  Interborough 
Rapid  Transit  Company.  L.  Quigg,  for  ap- 
pellant   C  J.  Sheam,  for  respondent 

PEl^  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  costs  to  appellant  to 
abide  evait  unless  plaintiflP  stipulates  to  re- 
duce verdict  to  $3,000,  in  which  event  the 
judgment,  as  so  modified,  and  order,  affirmed, 
without  costs.     Settle  order  on  notice. 

INGRAHAM,  J.,  dissents,  voting  for  reversal. 

WINNIE  V.  MEHRBACH.  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
24,  1909.)  Action  by  Willis  A.  Winnie  agaiust 
Solomon  Mehrbach. 

PER  CURIAM.  Decision  amended,  by  di- 
recting that  the  item  of  $670.50,  which  was  for 
a  cargo  of  ice  delivered  to  the  plaintiff  subse- 
quent to  September  8,  1903,  be  credited  upon 
the  account  since  that  date,  as  the  item  was 
originaUy  charged  to  that  portion  of  the  ac- 
count, and  by  directing  that  the  item  of  $762.97 
be  credited  upon  the  account  before  that  date; 
the  order  to  be  entered  upon  such  decision  to 
be  settled  accordingly. 

WITKOP  &  HOLMES  CO.,  Respondent,  v. 
BOYCE,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  3, 
1909.)  Action  by  the  Witkop  &  Holmes  Com- 
pany against  Ervin  C  Boyce.  No  opinion. 
Orders  J61.  Misc.  Rep.  126,  112  N.  Y.  Supp. 
874)  affirmed,  with  $10  costs  and  disburse- 
ments. 

WOLF,  Appellant  v.  PINDYCJK,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment   March  5,  1909.)     Action  by  Philip 


Wolf  against  Frank  Pindy<ft.  No  opinioo. 
Judgment  of  the  Municipal  Court  affirmed,  widi 
costs. 

W(X)DARD,  Respondent  ▼.  LEHIGH  VAL- 
LEY R.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  January 
27.  1909.)  Action  by  Charles  M.  Woodard,  u 
infant  etc,  against  the  Lehigh  Valley  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  affinn- 
ed,  with  costs. 

SPRING,  J.,  dissents,  upon  the  ground  tiiat 
Parsons  waa  guilty  of  negligence  as  matter  of 
law,  and  under  the  law  as  laid  down  by  tl» 
court  the  jury  may  have  found  that  the  plaijt< 
tiff  was  non  sui  juris,  in  which  event  the  neg- 
ligence of  Parsons  waa  imputable  to  the  plain- 

WRIGHT  et  al..  Respondents,  ▼.  TOOMET 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division.  Fourth  Department.  March  10,  1909.) 
Action  by  Reuben  W.  Wright  and  another 
against  Daniel  F.  Toomey  and  another.  No 
opinion  Order  affirmed,  with  $10  coats  and 
disbursements. 

WRIGHT  et  al..  Respondents,  ▼.  TOOMEY 
et  al.,  Appellants.  (Supreme  Court  Appelht^ 
Division,  Fourth  Department  March  19,  1009.^ 
Action  by  Reuben  W.  Wright  and  another 
against  Daniel  F.  Toomey  and  another.  No 
opinion.  Motion  for  leave  to  appeal  to  Court 
or  Appeals  denied,  with  $10  costs. 

W.  W.  PIERCE  MFG.  CO.,  Respondent  ▼• 
PHCENIX  INS.  CO.  OF  HARTFORD,  CONN, 
Appellant  (Supreme  Court,  Appellate  DivisioiD. 
Fourth  Department  March  19,  1909.)  Action 
by  the  W.  W.  Pierce  Manufacturing  (jompany 
against  the  Phceniz  Insurance  Company  of 
Hartford,  Conn.  No  opinion.  Judgment  af- 
firmed, with  costs. 

In  re  YOUNG.  (Supreme  Court  Appellate 
Division,  Second  Department  March  12,  1909.) 
In  the  matter  of  the  application  of  Zachary  T. 
Young  for  admission  to  the  bar.  No  opinfon. 
Application  granted. 

YOUNG  et  al..  Respondents,  ▼.  DUBOIS, 
Api>ellant  et  al.  (Supreme  Court.  Appellate 
Division,  First  Department.  February  19. 
1909.)  Action  by  Frank  L.  Young  and  another. 
individually,  etc.,  against  William  M.  Dubois, 
impleaded  with  others.  C.  Haines,  for  appel- 
lant. C.  A.  Hansman,  for  respondents.  No 
opinion.  Judgment  (113  N.  Y.  Supp.  456)  af- 
firmed, with  costs  to  plaintiffs  agamst  the  ap- 
pellant personally.    Settle  order  on  notice. 

ZELENKO,  Respondent  t.  SCHACHER. 
Appellant  (Supreme  Court  Appellate  Diyisioo. 
Second  Department  March  5,  1909.)  Actioc 
by  Aaron  Zelenko  against  Pincus  Schacfaer.  No 
opinion.  Motion  denied  on  condition  that  the 
appellant  perfect  his  appeal,  place  the  cause  a: 
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he  foot  of  the  present  calendar,  and  be  ready 
or  arfcument  when  reached;  otherwise,  motion 
ranted,  with  $10  costs. 


ZELENKO,  Respondent,  ▼.  SCHACHER, 
appellant.  (Supreme  Oourt,  Appellate  Division, 
second  Department.  March  19,  1909.)  Action 
»y  Aaron  Zelenko  against  Pincus  Schacher. 
so  opinion.  Appeal  dismissed,  with  costs,  and 
^rder  signed. 


ZE3NNBR,  Respondent  t.  WARD,  Appellant. 
Supreme  Court,  Appellate  Division,  Second 
department.  March  5, 1909.)  Action  by  Charles 
EI.  Zenner  against  Mary  M.  Ward.  No  opinion. 
fodsment  and  order  unanimously  affirmed,  with 
*osta. 


ZERBGA,  Respondent,  v.  STOCK  QUOTA- 
TION TELEGRAPH  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. March  12,  1909.)  Action  by  John 
A.  Zerega  against  the  Stock  Quotation  Tele- 
graph Company.  R.  Taggart,  for  appellant. 
J.  N.  Hayes,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


DITTMAN  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  16,  1909.)  Action  by  Frederick 
Dittman  against  the  City  of  New  York.  No 
opinion.  Motion  denied,  with  leave  to  renew 
as  stated  in  memorandum.  Order  filed.  See, 
also,  68  Misc.  Rep.  52,  110  N.  Y.  Supp.  40. 


End  of  Cases  in  Vol.  115. 
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ABANDONMENT. 

See  Insurance,  §  235. 

Of  easement,  see  Easements,  S  30. 

Of  highway,  see  Highways,  §S  75,  77. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  Judg- 
ment/ $fi  588,  609. 
Substitution  of  parties,  see  Parties,  {{  38,  54. 

H.  ANOTHER  ACTION  PENDING. 

S  5.  In  view  of  Code  Civ.  Proc.  fi§  518,  3333. 
8334,  held,  that  consideration  of  any  question 
arising  under  chapter  6  of  the  Code  dealt  with 
actions  as  therein  defined,  and  hence  section  488 
did  not  permit  a  demurrer  on  the  ground  that 
a  pending  "proceeding"  is  shown.— Queens  Coun- 
ty Water  Co.  v.  O'Brien  (Sup.)  495. 

§  7.  An  action  of  which  the  trial  court  had 
no  jurisdiction  does  not  bar  another  action  be- 
tween the  same  parties.— Naylor  v.  Lorimer- 
Scholes  Co.  (Sup.)  159. 

§  8.  The  fact  that  a  water  company  is  a 
party  to  condemnation  proceedings  does  not 
necessarily  involve  the  issue  of  law  in  a  stat- 
utory action  by  the  company  as  a  taxpayer  to 
enjoin  the  taking  of  its  land  and  water  rights, 
and  it  is  not  deprived  of  its  right  to  sue  as 
bucb  because  it  raised  in  such  proceedings  the 
same  questions  as  to  the  right  to  take. — Queens 
County  Water  Co.  v.  O'Brien  (Sup.)  495. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  Municipal  Corporations,  f§  414- 
512. 

Compensation  for  taking  of  or  injury  to  lands 
or  casements  for  public  use,  see  Eminent  Do- 
main, §§  69-157,  276. 

Liability  of  pedestrian  tripping  over  projection 
in  sidewalk  for  breaking  window  of  abutting 
owner,  see  Negligence,  §  80. 

Rights  in  streets  in  cities,  see  Municipal  Cor- 
porations, fi§  663,  705. 

ACCEPTANCE. 

!>f  goods  sold  in  general,  see  Sales,  S  179. 


ACCESSION. 

Annexation  of  personal  to  real  property,  bm 
Fixtures. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

S  12.  Payment  of  a  statement  held  in  full 
satisfaction  of  a  debt— Dobbs  v.  National  Spice 
Co.  (Sup.)  1076. 

ACCOUNT. 

AccounUnff  by  particular  clastes  of  per»on». 

See  Building  and  Loan  Associations,  §  41 ;  Ex- 
ecutors and  Administrators,  §§  500-513. 

Assignee  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  {  402. 

Attorney,  see  Attorney  and  Client,  %  117. 

Partners,  see  Partnership,  %  322. 

Trustee,  see  Trusts,  %%  298-^05. 

I.  RIGHT  OF  ACTION  AHD  DEFENSES. 

%  8.  An  account  stated  is  a  good  plea  in  bar 
of  an  action  for  an  accounting.— Mersereau  v. 
Bennet  (Sup.)  20. 

n.   PROCEEDINGS  AND  RELIEF. 

Body  execution,  see  Execution,  %  423. 

ACCRUAL 

Of  right  of  action,  see  Limitation  of  Actions, 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 

see  Evidence,  §§  215-264. 
Operation  and  effect  of  admissions  as  ground 

of  estoppel,  see  Estoppel,  \%  67,  94. 

n.   TAKING  AND  CERTIFICATE. 

Certificate  to  petition  for  local  option  election, 
see  Intoxicating  Liquors,  {  32. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 
Accrual,  see  Limitation  of  Actions.  $  55. 
Bar  by  former  adjudication,  see  Judgment,  fifi 
588,  609. 
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Commencement  within  period  of  limitation,  see 
Limitation  of  Actions,  fi  119. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statute,  see  Limitation  of  Actions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  action,  see  Abatement  and  Revi- 
val, M  5-8;   Us  Pendens. 

Action$  hetioeen  partie$  in  particular  relationM. 
See  Attorney  and  Client,  |  167;    Master  and 
Servant,  {$  80,  252-288;    Partnership,  S  322. 
Co-tenants,  see  Partition,  H  48,  77. 

AciioM  hy  or  against  particular  cUuiea  of 
per»on9. 

See  Associations,  S  20:  Brokers,  U  88,  82-^; 
Buildine  and  Loan  Associations,  (  u;  Car- 
riers, §i  47-199,  282--33d ;  Corporations,  M 
507-519;  Master  and  Servant,  H  830,  332; 
Municipal  Corporations,  fi  1040:  Partnership, 
H  197-219;  Receivers,  {  183;  Street  Rail- 
roads, H  110-117. 

Banks,  see  Banks  and  Banking,  {  164. 

Corporations  after  dissolution,  see  Corporations, 
f  630. 

Stockholders,  see  Corporations,  SS  202,  223-268. 

Trustee  in  bankruptcy,  see  Bankruptcy,  I  303. 

Trustees,  see  Trusts,  §  361. 

Particular  cav$e9  or  grounds  of  action^ 

See  Bills  and  Notes,  1}  467-537:  Conspiracy, 
f  8;  Death,  §  48;  Fraud,  {§  41-59;  Insur- 
ance, S§  623-666;  Libel  and  Slander,  ff  81- 
123;  Malicious  Prosecution,  S  49;  Money 
Paid:  Negligence,  JS  111-139;  Nuisance,  M 
72,  76;  Torts;  Trover  and  Conversion,  f 
13;    Use  and  Occupation;   Work  and  Labor. 

Breach  of  contract,  see  Contracts,  §fi  324-350; 
Sales,  fi  418. 

Breach  of  warranty,  see  Sales,  ${  425-445. 

Compensation  of  Attorney,  see  Attorney  and 
Client,  fi  167. 

Compensation  of  broker,  see  Brokers,  Sfi  82-86. 

Compensation  of  factor,  see  Factors,  j  46. 

Discharge  from  employment,  see  Idaster  and 
Servant.  §§  35,  41. 

Injuries  from  defective  streets,  see  Municipal 
Corporations,   §|   814,  821. 

Injuries  from  defects  in  demised  premises,  see 
Landlord  and  Tenant,  S  169. 

Injuries  fr<Mn  operation  of  street  railroads,  see 
Street  Railroads,  I  110. 

Injuries  from  sewers  or  drains,  see  Municipal 
Corporations,  §  845. 


Injuries  to  passenger,  see  Carriers,  Sf  316-320. 

...  ...  ^-g^ 

52-288. 


juries  to  servant,  see  Master  and  Servant,  §fi 


Loss  of  or  injury  to  shipment,  see  Carriers,  { 
134. 

Negligent  use  of  street,  see  Municipal  Corpora- 
tions, I  705. 

Price  of  goods,  see  Sales,  §  348. 

Recovery  of  bank  deposit,  see  Banks  and  Bank- 
ing, $  154. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  §|  261,  266. 

Recovery  of  possession  of  demised  premises,  see 
Landlord  and  Tenant.  {  285. 

Rent,  see  Landlord  and  Tenant,  {§  231,  233. 

Services,  see  Master  and  Servant,  S  80;  Work 
and  Labor. 


Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  Eminent  Do- 
main, S  276. 

Wages,  see  Master  and  Servant,  §  80. 

Wroni^l  or  negligent  act  of  broker,  see  Bro- 
kers, S  38. 

Particular  form$  of  action. 
See  Replevin;    Trover  and  (Conversion. 

Particular    forms   of   special   rHief. 

See  Account ;  Creditors'  Suit ;  Divorce ;  Injunc- 
tion; Partition,  §§  48,  77. 

Alimony,  see  Divorce,  {  269;  Husband  and 
Wife,  U  279,  301. 

Annulment  of  marriage,  see  Marriage,  f  65. 

Cancellation  of  liquor  license,  see  Intoxicating 
Liquors.  {  108. 

Cancellation  of  written  instrument,  see  Cancel- 
lation  of   Instruments. 

Construction  of  will,  see  Wills,  §§  702,  707. 

Dissolution  of  corporation,  see  Corporations,  § 
630. 

Dissolution  of  partnership,  see  Partnership,  § 
322. 

Elnforcement  of  stockholders'  liability,  see  Cor- 
porations, I  202, 

Enforcement  or  foreclosure  of  lien,  see  Mechan- 
ics' Liens,  »  254-268. 

Establishment  and  enforcement  of  charity,  see 
Charities,  S  45. 

EMablishment  and  enforcement  of  right  of  ex- 
emption, see  Exemptions,  $  148. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  S  361. 

E^tablistarment  of  will,  see  Wills,  i  302. 

Foreclosure  of  mortgage,  see  Chattel  Mortgages, 
I  282;    Mortgages,  §§  456-582. 

Reformation  of  written  instrument,  see  Refor- 
mation of  Instruments. 

Separate  maintenance  of  wife,  see  Husband  and 
Wife.  t§  279,  301. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  H  221-312. 

Setting  aside  will,  see  Wills.  S  302. 

Trial  of  tax  title,  see  Taxation,  I  803. 

Particular  proceedings  in  actions. 

See  Appearance;  Continuance;  Costs;  Dam- 
ages ;  Dismissal  and  Nonsuit ;  Eividence ;  Ex- 
ecution; Judgment:  Jury;  Limitation  of 
Actions;  Motions;  Parties;  Pleading;  Pro- 
cess;   Reference;    Trial;    Venue. 

Bill  of  particulars,  see  Pleading,  H  317-323. 

Default,   see   Judgment,   §|  101-145. 

Verdict,  see  Trial,  S  343. 

Particular  remedies  in  or  incident  to  actions. 

See  Arrest,  §  31;  Discovery :  Garnishment; 
Injunction ;  Receivers ;  Set-Off  and  Counter- 
claim. 

Notice  of  pendency  of  action,  see  Lis  Pendens. 

Proceedings  in  ewercise  of  special  or  limited 

jurisdictions. 

Courts  of  limited  jurisdiction  in  general,  see 

Courts,  H  188-190. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  EJquity. 
Suits   in  justices'  courts,  see  Justices  of  the 

Peace,  fiS  93-130. 
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Review  of  proceedingi. 


See  Appeal :   Certiorari ;   Justices  of  the  Peace, 


f§ 


New  Trial. 


n.  ITATUBS    AHD    70BM. 


%  20.  A  proceeding  is  not  an  "action"*  as  used 
in  the  Code  of  Cnyll  Procedare,  and  no  such 
thing  as  **a  proceeding"  is  Icnown  thereto.— 
Queens  County  Water  Co.  v.  O'Brien  (Sup.) 
4i>5. 

§  20.  A  special  proceeding  implies  that  there 
is  a  legal  controversy  existing  between  the  par- 
ties.—Queens  County  Water  Co.  v.  O'Brien 
(Sup.)  495. 

§  27.  The  adding  to  a  complaint,  otherwise 
on  a  contract,  of  an  allegation  that  after  the 
contract  defendant  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  which  under 
Code  Civ.  Proc.  %  549,  subd.  4,  allows  of  his 
arrest,  held  not  to  change  the  nature  of  the  ac- 
tion.—Taylor  V.  Klein  (Sup.)  445. 

m.   JOIKDEB,   8PI«ITTIKG,  GOlfSOU- 
DATION,  AHD  8EVEBAN0IL 

S  45.  An  action  for  labor  and  materials  and 
for  extra  work,  etc.,  may  be  joined  in  a  single 
complaint,  where  owned  by  the  same  party.— 
Sheinart  v.  Ritchie  (Sup.)  117. 

§  48.  A  cause  of  action  for  fraudulent  rep- 
rpsentations  and  one  for  price  of  goods  sold 
held  not  to  arise  out  of  the  same  transaction 
or  transactions  connected  with  the  same  subject 
of  action,  so  as  to  allow  their  joinder,  under 
Code  Civ.  Proc.  §  484,  subd.  9.— Taylor  v.  Klein 
(Sup.)  445. 

§  53.  An  action  for  labor  and  materials  un- 
der a  contract  and  for  extra  work  being  sepa- 
rate, an  action  brought  by  the  assignee  of  the 
cause  of  action  for  extra  work  did  not  infringe 
the  rule  against  splitting  causes  of  action. — 
Sheinart  v.  Ritchie  (Sup.)  117. 

IV.    COMMElTGEMEirr,  PROSECUTION, 
AND  TEBBONATION. 

Issues  and  proof  as  to  prematurity  as  a  defense 
in  action  on  insurance  policy,  see  Insurance, 

§  64.  An  action  is  begun  by  the  service  of  a 
summons.— -Martens  v.  O'Neill    (Sup.)  260. 

ADDRESS. 

Compelling  attorney  to  disclose  address  of  his 
client,  see  Attorney  and  Client,  "§  74^. 

Requiring  disclosure  of  address  of  party  to  ac- 
tion, before  trial,  see  Discovery,  {  42. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  Equity,  f  43. 

ADJOINING  LANDOWNERS. 

See  Boundaries;    Fences. 


§  9.    The  taking  down  of  a  wall  of  a  building    By  landlord  to  tenant,  see  Landlord  and  Ten- 
encroaching  on  an  adjoining  lot  would  impose       ant,  fS  190-269. 


a  risk  of  damages  on  a  sheriff  which  he  is  not 
bound  to  incur  in  an  execution.— Blake  v.  Mc- 
Carthy (Sup.)  1014. 

§  9.'  One  is  entitled  to  a  removal  of  an  en- 
croachment upon  his  land  by  an  adjoining  build- 
ing.—Blake  V.  McCarthy  (Sup.)  1014. 

§  9.  One  suing  to  remove  an  encroachment 
upon  his  lot  by  an  adjoining  building  is  entitled 
to  both  legal  and  equitable  relief.— Blake  v.  Mc- 
Carthy (Sup.)  1014. 

§  9.  Plaintiff*s  right  to  relief  against  an  en- 
croachment by  defendant's  building  stated.— 
Blake  v.  McCarthy  (Sup.)  1014. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  S  91. 
Operation   and   effect   of   former   adjudication, 
see  Judgment,  §(  588,  609,  717. 


ADJUSTMENT. 

1  insurance  policy,  8 

ADMINISTRATION. 


Of  loss  within  insurance  policy,  see  Insurance, 
«57a 


Of  charity,  see  Charities,  {  45. 

Of  estate  assigned  for  benefit  of  creditors,  see 
Assignments  for  Benefit  of  Creditors,  §§  253, 
256. 

Of  estate  of  decedent,  see  EiXecutors  and  Admin- 
istrators. 

Of  trust  property,  see  Trusts,  {|  230-250. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  IS 

215-264. 
In  pleading,  see  Pleading,  §§  120,  121. 

ADULTERATION. 

See  Food. 

f  7.  In  an  action  for  a  penalty  for  selling 
adulterated  food,  in  violation  of  Laws  1903,  p. 
1191,  c.  524,  the  trial  court  held  not  bound  to 
deny  leave  to  serve  an  amended  complaint  on 
the  ground  of  laches.— People  t.  Munn  (Sup.) 
803. 

%  7.  Under  Laws  1893,  p.  655,  c.  338,  f  164, 
as  amended  by  Laws  1903,  p.  1191,  c.  524,  and 
section  165,  as  amended  by  Laws  1903,  p.  1191, 
c.  524,  and  by  Laws  1905,  p.  140,  c.  100,  a  com- 
plaint to  recover  a  penalty  for  adulterating  and 
misbranding  food  held  sufficient,  without  negativ- 
ing exceptions  and  provisos  in  the  statute.— 
People  V.  Lewis  (Sup.)  909. 

ADVANCEMENTS. 

See  Wills,  |  759. 

ADVANCES. 
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ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Of  easement,  see  Easements,  $  32. 

ADVERTISEMENT. 

Restraining  use  of  portrait  for  advertising  pur- 
poses, see  Injunction,  {  96. 

AFFIDAVITS. 

Particular  proceedings  or  purposes. 
See  Arrest,  {  31;   Dismissal  and  Nonsuit,  §  71. 
Change  of  venue,  see  Venue,  $  68. 

J  12.  Under  Laws  1892,  p.  1704,  c.  683,  f 
85.  as  amended  by  Laws  1894,  p.  186,  c.  68,  au- 
tliorizing  notaries  to  administer  oaths  in  the 
county  where  appointed,  the  verification  of  an 
affidavit  is  void  where  the  jurat  shows  it  to 
have  been  sworn  to  in  the  county  other  than 
that  for  which  the  notary  was  appointed. — 
Robinson  v.  Cooper  (Sup.)  599. 

§  12.  Where  a  notary  is  authorized  under 
Executive  Law  (Laws  1892,  p.  1702,  c.  683,  as 
amended  by  Laws  1901,  p.  1678,  c.  657)  §  82, 
to  act  outside  of  the  county  of  his  appointment, 
such  fact  should  be  noted  in  the  jurat  of  an  af- 
fidavit tal^en  by  him  outside  of  such  county.— 
Robinson  v.  Cooper  (Sup.)  599. 

AGENCY. 

See  Principal  and  Agent. 

AGGRIEVED. 

Right  of  party  or  person  aggrieved  by  decision 
to  certiorari,  see  Certiorari,  §  33. 


See  Contracts. 


AGREEMENT. 
ALIMONY. 


See  Divorce,   {   269;    Husband  and   Wife,   §§ 
279,  301. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

S  2.  The  mere  failure  to  insert  in  a  written 
agreement  a  provision  which  the  parties  agreed 
should  be  inserted  is  not  u  fraudulent  altera- 
tion of  the  agreement,  so  as  to  discharge  the 
parties  from  all  obligation  imder  it.— Bindseil  v. 
Federal  Union  Surety  Co.  (Sup.)  447. 

AMENDMENT. 

In  particular  remedies  or  special  jurisdictions. 
See  Parties,  {  95. 

Supplementary    proceedings,    see    Execution,    § 
420. 

Of  particular  acts,  instruments,  or  proceedings. 

See  Judgment,  S  310. 

Pleading,  see  Pleading,  §§  236-279. 

Record  on  appeal,  see  Appeal,  §  648. 


ANIMALS. 

Fence  laws,  see  Fences. 

ANNULMENT. 

Of  marriage,  see  Marriage,  S  65. 
Of  will,  see  WiUs,  §  302. 

ANSWER. 

In  pleading,  see  Pleading,  |§  99-121. 

APARTMENT  HOUSES. 

Ice  boxes  as  fixtures,  see  Fixtures,  I  7.  ^ 
Ice  boxes  as  subjects  of  mechanics'  liens,  see 
Mechanics'  Liens,  §  30. 

APPEAL 

See  Ortiorari ;   New  Trial. 

Costs,  see  Costs,  §{  234,  251. 

Review  of  accounting  by  executor  or  administra- 
tor, see  Ebcecutors  and  Administrators,  {§  511, 
513. 

Review  of  actions  in  municipal  courts,  see 
Courts,  §   190. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  S§  1073,  116a 

Review  proceedings  of  justices  of  the  peace,  see 
Justices  of  the  Peace,  §§  171,  185. 

III.  DECISIONS  REVIEWABLE. 

(D)  FINALITY  OF  DETERMINATION. 

Appealability  of  order  of  municipal  court  set- 
ting aside  judgment  and  dismissing  the  ac- 
tion, see  Courts,  §  190. 

(F)  MODE   OF  RENDITION.  FORM,   AND 

ENTRY  OF  JUDGMENT  OR  ORDER. 
Appealability  of  default  iudgment  in  municipal 
court,  see  Courts,  §  190. 

§  127.  No  appeal  can  be  taken  from  a  de- 
fault judgment.— Lindenborn  v.  Vogel  (Sup.) 
962. 

IV.   RIGHT  OF  REVIEW. 

(B)  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT. 

§  154.  Where  defendant  was  erroneously  re- 
fused an  exception  on  the  record  to  the  denial 
of  his  motion  for  a  jury  trial,  he  did  not  waive 
his  rights  by  proceeding  with  the  trial. — Steven- 
son V.  Brooks  (Sup.)  118. 

§  158.  Payment  of  judgment  held  not  to  bar 
right  of  appeal.— Lindenborn  v.  Vogel  iSup.) 
962. 

V.   PRESENTATIOir    AND    RESERVA- 
TION IN  LOWER  COURT   OF 
GROUNDS   OF  REVIEW. 

(B)  OBJECTIONS    AND    MOTIONS.    AND 
RULINGS  THEREON. 

{  231.  An  objection  to  evidence  of  a  special 
damage  not  pleaded  held  insufficiently  pointed 
out  and  preserved.— Newman  v.  Seifter   (Sup.) 
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(O  EXCEPTIONS. 

t  262.  Appellant  is  entitled  to  a  review  of 
an  order  of  the  trial  court  directing  a  verdict, 
though  he  did  not  request  the  court  to  submit 
issues  to  the  jury.—City  of  New  York  v.  Me- 
chanics' &  Traders'  Bank  of  City  of  New  York 
(Sup.)  769. 

S  200.  Where  a  referee  was  not  duly  re- 
quested to  make  findings  on  a  matter,  an  ex- 
ception to  his  refusal  to  make  such  findings 
does  not  present  for  review  his  failure  to  do 
Bo.— In  re  HuflTs  Estate  (Sur.)  »84. 

X.   BSCORD  AND  PROCEEDINGS  NOT 
IN  BECORD. 

(I)  DEFECTS,  OBJECTIONS,  AMEND- 
MENT, AND  CORRECTION. 

S  04a  The  Special  Term  of  the  Supreme 
Court  will  not  strike  out  on  motion  a  case  on 
appeal  which  had  been  served  by  defendant 
and  retained  by  plaintiff,  as  its  sufiBciency 
must  be  determined  by  the  Appellate  Division.— 
Waldo  V.  Schmidt  (Sup.)  1023. 

XH.  BRIEFS. 

S  700.  It  is  the  duty  of  counsel  insisting  on 
error  to  point  out  wherein  it  appears  in  the 
record,  and  not  of  the  court  on  review  to  find 
it  in  support  of  the  counsel's  points.— Prime  v. 
City  of  Yonkers  (Sup.)  305. 

XV.  HEARING    AND    REHEARING. 

S  835.  New  aflldavits,  which  form  no  part  of 
the  return  on  appeal,  cannot  be  used  on  a  re- 
argument  of  the  appeal  to  strengthen  the  posi- 
tion of  respondent— Mannion  v.  Steffens  (Sup.) 

1087.  

XVI.  REVIEW. 

(A)  SCOPE  AND  EXTENT  IN  GENERAL. 

S  840.  Where  defendant  did  not  object  to  the 
jurisdiction  of  the  trial  court  to  set  aside  a 
verdict  and  grant  a  new  trial  for  inadequacy  of 
damages,  and  did  not  raise  the  question  on  ap- 
peal from  the  order  setting  it  aside,  the  ques- 
tion will  not  be  considered.— Hunt  v.  Long  Is- 
land R.  Co.  (Sup.)  478. 

S  852.  The  court,  on  appeal  from  a  judgment 
dismissing  an  action  for  injuries  to  a  street  car 
passenger  in  a  collision  with  a  vehicle,  held  re> 
quired  to  assume  that  the  passenger  was  right- 
fully on  the  platform  of  tne  car  at  the  time 
of  the  injury.— Vogel  v.  Union  Ry.  Co.  of  New 
York  City  (Sup.)  284. 

S  854.  Where  defendant  moved  to  set  aside 
the  verdict  on  the  ground  of  excessive  damages, 
etc.,  an  order  setting  it  aside  on  plaintiff's  mo- 
tion for  inadequacy  of  damages  will  be  affirm- 
ed.—Hunt  V.  Long  Island  R.  Co.  (Sup.)  478. 

{  866.  On  appeal  from  a  judgment  directing 
a  verdict  for  defendant,  plaintiff  is  entitled  to 
the  most  favorable  view  of  the  evidence. — ^Tuck- 
er V.  Brooklyn  Heights  R.  Co.  (Sup.)  224. 


(B)  INTERLOCUTORY,  COLLATERAL, 

AND    SUPPLEMENTARY 

PROCEEDINGS  AND 

QUESTIONS. 

I  870.  Where  defendant's  motions  for  a  jury 
trial  were  denied,  he  was  entitled  to  an  excep- 
tion, and  was  not  obliged  to  enter  an  order  de- 
nying the  motions  ana  appeal  therefrom.— Ste- 
venson V.  Brooks  (Sup.)  118. 

(C)  PARTIES  ENTITLED  TO  ALLEGE 

ERROR. 

S  882.  A  defendant  held  estopped  by  a  motion 
in  court  to  assert  that  conflicting  orders  had 
been  vacated.— Feist  v.  Weingarten  Bros.  (Sup.) 
539. 

§  884.  A  plaintiff,  acquiescing  in  the  ruling 
of  the  court,  on  the  second  trial  of  the  action, 
that  the  complaint  did  not  sufficiently  allege  a 
fact,  held  not  entitled  to  urge,  on  appeal  from 
the  order  allowing  an  amendment  to  the  com- 
plaint, that  it  was  based  on  the  assumption  that 
the  theory  of  the  first  trial  and  appeal  was  that 
the  complaint  included  such  allegation.— Pur- 
cell  V.  Hoffman  House  (Sup.)  778. 

(E)  PRESUMPTIONS. 

S  919.  The  allegations  of  a  defense  must  be 
taken  as  true,  on  appeal  from  an  order  dis- 
missing it  on  the  ground  of  insufficiency  in  law. 
—Ampersand  Hotel  Co.  v.  Home  Ins.  C;o.  (Sup.) 
480. 

S  934.  Though  an  entry  by  plaintiff  upon  a 
decision  of  the  Municipal  Court  on  overruling 
a  demurrer  to  the  complaint,  styled  "interlocu* 
tory  judgment  on  demurrer,"  has  rather  the  in- 
cidents of  an  order  than  of  a  judgment,  where 
the  point  is  not  raised  on  appeal  from  an  "in- 
terlocutory judgment,"  it  will  be  presumed  that 
there  was  an  interlocutory  judgment— Spitz  y. 
New  York  Tazica  Co.  (Sup.)  247. 

(G)  QUESTIONS  OF  FACT,  VERDICTS, 
AND  FINDINGS. 

S  1009.  Before  there  can  be  a  reversal  on  the 
facts,  it  must  appear  that  the  findings  were 
against  the  weight  of  evidence,  or  that  the  proofs 
so  clearly  preponderate  in  favor  of  a  contrary 
result  that  it  can  be  said  with  reasonable  cer- 
tainty that  the  trial  court  erred  in  its  conclu- 
sions.—Prime  V.  City  of  Yonkers  (Sup.)  305. 

S  1011.  The  appellate  court  is  not  warranted 
in  overturning  a  finding  of  the  trial  court,  sup- 
ported b^  the  testimony  of  several  witnesses, 
even  if  it  be  absolutely  contradicted  in  toto.~ 
Prime  v.  City  of  Yonkers  (Sup.)  305. 

§  1012.  Where  it  would  be  difficult  to  come 
to  any  other  conclusion  than  that  reached  by 
the  trial  court,  its  judgment  cannot  be  dis- 
turbed as  against  the  weight  of  the  evidence.— 
Groening  v.  Wolff  (Sup.)  158. 

(H)  HARMLESS  ERROR. 

f  1032.  Where  defendant  invites  a  charsa 
not  applicable  to  the  issues,  and  the  court  In 
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giving  it  erroneonsly  modifies  it,  the  defmdant 
mufit  show  that  harm  resulted  from  the  modifi- 
cation, in  order  to  justify  a  reversal  therefor,— 
Gorman  v.  Brooklyn  Heights  R.  Co.  (Sup.)  662. 

fi  1050.  Improper  admission  of  expert  tes- 
timony, where  the  evidence  on  the  question  was 
evenly  balanced,  held  prejudicial.— Ferdon  t. 
New  York,  O.  &  W.  Ry.  Co.  (Sup.)  352. 

f  1060.  Error  in  the  admission  of  certain 
evidence  held  prejudicial  to  defendant.— Lieber- 
man  v.  Baltimore  &  O.  B.  Co.  (Sup.)  1034. 

S  1056.  Where  the  record  did  not  show 
whether  judgment  was  given  for  defendant  in  a 
broker's  action  for  compensation  for  procuring 
a  loan  because  of  the  confiicting  evidence,  or  be- 
cause without  evidence  improperly  excluded 
plaintiff  did  not  show  that  he  had  procured  an 
offer  to  make  the  loan^  error  in  excluding  the 
evidence  was  prejudicial.— Steele  ▼.  Lippman 
(Sup.)  1099. 

§  1062.  Though  there  is  evidence  warranting 
a  finding  which  would  support  the  verdict  on 
that  ground,  the  jud^ent  thereon  cannot  for 
that  reason  be  sustained,  where  another  issue 
was  erroneously  submitted.— Iiesster  t.  Colum- 
bia Storage  Warehouses  (Sup.)  61. 

f  1070.  Any  error  in  a  finding  as  to  the 
value  of  the  property,  judgment  for  possession 
of  which  is  given,  held  harmless.- Rosenthal  v. 
Forman  (Sup.)  2S2. 

XVn.  DETERMINATIOir  AND  DI8PO- 
SITIOlf  OF  CAirSE. 

(A)  DECISION  IN  GENERAL. 

i  1106.    The  power  to  remit  a  case  for  any 

Surpose  must  carry  with  it  the  authority  to 
etermine  in  what  manner  and  for  what  purpose 
the  submission  is  made.— In  re  Buffalo  Frontier 
Terminal  R.  Co.  (Sup.)  483. 

(D)  REVERSAL. 

Effect  of  reversal  in  mandamus  proceedings,  see 
Mandamus,   §  187. 

{  1175.  On  reversal  of  a  judgment  of  dismiss* 
al,  where  the  facts  cannot  be  changed  on  a 
retrial  and  show  a  cause  of  action,  though  a 
remand  is  necessary  to  determine  the  amount 
due  on  the  debt  sued  on,  an  interlocutory  judg- 
ment should  be  entered  for  plaintiff.— Weyand  v. 
Randall  (Sup.)  279. 

S  1178.  On  reversal  of  a  judgment  of  dis- 
missal and  entry  of  an  interlocutory  judgment 
for  plaintiff  in  an  action  to  foreclose  a  mort- 
gage, though  the  facts  cannot  be  changed  and 
show  a  cause  of  action,  the  case  should  be  re- 
manded to  determine  the  amount  due  on  the 
debt  and  the  question  of  allowances.— Weyand  v. 
Randall  (SupO  279. 

§  1180.  An  order  vacating  a  resettled  order 
of  the  Special  Term  held  not  to  be  considered  as 
vacating  either  of  confiicting  orders  to  aid  which 
the  resettled  order  had  been  made. — Feist  *  v. 
Weingarten  Bros.  (Sup.)  539. 


m  MANDATE    AND    PROCEEDINGS    IN 
LOWER  COURT. 

I  1201.  Upon  remand  for  new  trial  because 
the  complaint  did  not  state  a  cause  of  action,  it 
could  only  be  amended  by  payment  of  all  costs 
and  disbursements,  together  with  costs  of  the 
application.— Audley  y.  Townsend  (Sup.)  145. 

APPEARANCE. 

i  25.  Where  defendant  appears  on  an  order 
for  examination  in  supplementary  proceedings, 
any  mistake  in  his  name  can  be  corrected  as  a 
matter  of  course.— Simon  v.  Underwood  (City 
Ct.)  65. 

APPELLATE  DIVISION. 

Previous  decision  as  controlling  decision  of  spe- 
cial term,  see  Courts,  $  91. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  Master  and 
Servant,  U  107-124. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors  and 

Administrators,  §  87. 
Of  officers  in  general,  see  Officers,  Si  1,  71. 

APPORTIONMENT. 

Of  compensation  for  land  taken  for  public  use, 

see  E}minent  Domain,  fi  157. 
Of  Ux,  see  Taxation,  §  296. 

APPRAISERS. 

For  adjustment   of  loss  insured    against,    see 
Insurance,  {  570. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARCHITECTS. 

Pleading  in  action  against  for  negligence  in  con- 
struction of  wall,  see  Negligence,  (  111. 

ARREST. 

On  execution,  see  Execution,  H  423,  433. 
Z.  IH    CIVIL   ACTIOirS. 

S  31.  Where  the  affidavit  on  which  an  order 
for  an  arrest  was  made  shows  want  of  author- 
ity in  the  notary  to  take  the  same,  supporting 
affidavits  and  other  evidence  is  inadmissible,  on 
a  motion  to  vacate  the  order,  to  show  the  offi- 
cer's authority.— Robinsoa  v.  Cooper  (Sup.)  599. 

ARREST  OF  JUDGMENT. 

In   criminal   prosecutions,   see  Criminal   Law, 
§«  923-&41. 
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ASSESSMENT. 

Of  compensation  for  property  taken  for  pnb- 
lie  use,  see  E^nent  Domain,  I  186. 

Of  damages,  see  Damages,  |  216. 

Of  expenses  of  public  improvements,  see  Mu- 
nicipal Corporations,  {§  414-512. 

Of  tax,  see  Taxation,  fi§  296-481. 

Payment  of  assessment  on  premises  demised,  see 
Landlord  and  Tenant,  S  149. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Creditors. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

Tran»fer9  of  particular  tpeotes  of  property, 
rtghtt,  or  instruments. 
See  Insurance,  $  285;    Mortgages,  §  226. 
Corporate  shares,  see  Corporations,  {  121. 
Vendor's  lien,  see  Vendor  and  Purchaser,  S  261. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  H  159-303. 

IV.  ADlONISTBATIOir  OF  ASSIGNED 
ESTATE. 

S  258.  The  right  of  an  assignee  for  the  bene- 
fit of  creditors  to  bind  the  estate  by  executory 
contract  stated.— Standard  Audit  Co.  v.  Ro- 
botham   (Sup.)  152. 

§  256.  The  authority  of  an  assignee  for  the 
benefit  of  creditors  to  make  expenditures  to  pro- 
tect the  assigned  estate  stated.— Standard  Audit 
Co.  v.  Bobotham  (Sup.)  152. 

Vn.  AGOOUNTIlfGy    SETTLEBCENT, 

AND  DISGHABOE  OF 

ASSIGNEE* 

S  402.  An  answer  in  an  action  aeainst  an 
assignee  for  the  benefit  of  creditors  held  demur- 
rable.—Standard  Audit  Co.  v.  Bobotham  (Sup.) 
152. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 
Bill  of  particulars  in  action  against,  see  Plead- 
ing, I  317. 

S  5.  The  rights  of  members  between  them- 
selves and  the  association  and  among  themselves 
are  governed  by  the  Constitution  and  by-laws. 
— Ranken  v.  Probey  (Sup.)  832. 

I  16.  An  association  organized  for  profit  Is 
one  carrying  on  a  business  in  which  a  profit  is 
looked  for,  in  which  case  members  become  part- 
ners, and  the  liability  of  each  rests  on  rules 
governing  the  liability  of  partners  and  of  prin- 
cipals for  the  acts  of  the  agent— Banken  v. 
Probey  (Sup.)  832. 

§  16.  If  the  duties  of  the  secretary  are  such 
that  a  failure  to  perform  them  would  subject 
the  society  to  pecuniary  loss,  the  necessity  of 


the  service  implies  the  power  to  pledge  the  cred- 
it of  the  members  therefor.— Banken  v.  Probey 
(Sup.)  832. 

S  20.  An  averment  that  an  association  was 
organized  for  pecuniary  profit  is  sufficient  to 
authorize  proof  of -such  a  puriKMe  in  its  forma- 
tion as  would  authorize  contracts  in  excess  of 
the  fund  provided  by  the  initiation  fees  and 
dues.— Banken  v    Probey  (Sup.)  832. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Paid;   Use  and  Occupation;   Woik 
and  Labor. 

ASSUMPTION. 

Of  risk  by  employ^,  see  Master  and  Servant,  {{ 

ATTACHMENT. 

See  Bzecution;  Garnishment. 
Bzemptions,  see  Exemptions. 

ATTESTATION. 

Of  petition  for  local  option  election,  see  Intoxi- 
cating Liquors,  ^  32. 

AnORNEY  AND  CLIENT. 

Absence  of  counsel  ground  for  continuance,  see 

Continuance,  §  20. 
Attorneys  in  fact,  see  Principal  and  Agent. 
Confidential  communications,  see  Witnesses,  St 

204,  219. 
Bequiring  attorney  to  disclose  address  of  client 

before  trial,  see  l>iscovery,  I  42. 

I.  THE   OFFICE   OF  ATTOKNET. 

(C)  SUSPENSION  AND  DISBABMENT. 

S  44.  The  misapplication  of  the  proceeds  of 
checks  by  an  attorney  hM  to  warrant  disbar- 
ment.—In  re  Chappell  (Sup.)  868. 

n.  KETAINEB  AHD  AUTHOKIT7. 

S  72.  An  attorney  appearing  for  defendant 
held  not  entitled  to  continue  in  the  case;  his 
authority  being  on  his  mere  assertion  and  an  un- 
authenticated  statement  of  defendant,  as  against 
defendant's  acknowledged  statement  and  affi- 
davit.—Bosenthal  V.  Forman  (Sup.)  282. 

S  74Mi«  An  order  will  be  granted  requiring 
defendant's  attorney  to  disclose  the  address  of 
his  client,  to  enable  plaintiff  in  divorce  to  serve 
upon  him  an  order  requiring  payment  of  coun- 
sel fees  for  the  pending  litigation.— O'Connor  t. 
O'Connor  (Sup.)  066. 

S  82.  A  notice  to  the  general  counsel  of  a 
corporation  respecting  a  matter  in  which  he  is 
authorized  to  act  for  the  corporation  is  notice 
to  it.— Vogemann  t.  American  Dock  &  Trust  Co. 
(Sup.)  74L 

8  82.  A  corporation  admitting  that  an  at- 
torney was  its  general  counsel  held  required  to 
show  that  the  attorney  had  no  authority  to  re- 
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ceive  a  notice  on  its  belialf.— Yogemann  y.  Amer- 
ican Dock  &  Trust  Go.  (Sup.)  741. 

m.    DUTIES  AND  LIABIUTIE8  OF  AT- 
TOBIIET  TO  ClilENT. 

S  117.  An  attorney  intrusted  with  the  money 
of  his  client  must  be  able,  when  requested,  to 
furnish  an  itemized  statement  of  his  expendi- 
tures.—Pa  llace  V.  Niagara,  Lockport  &  Ontario 
Power  Co.  (Sup.)  340. 

S  117.  That  an  attorney  employed  by  the  gen- 
eral counsel  of  a  corporation  to  secure  rights 
of  way  and  franchises,  and  given  money  to  be 
used  for  such  purposes,  verbally  accounted  to 
the  counsel  for  his  expenditures,  held  not  to 
excuse  him  from  accounting  to  the  company  as  a 
condition  precedent  to  recovering  for  his  serv- 
ices.—Pallace  V.  Niagara,  Lockport  &  Ontario 
Power  Co.  (Sup.)  340. 

rV.   OOMPENSATIOir  AHD  LIEN  OF 
ATTOKNET. 

(A)  FEES  AND  OTHER  REMUNERATION. 
Allowance  to  administrator,  see  Executors  and 
Administrators,  {  111. 

S  167.  In  an  action  by  an  attorney  for  com- 
pensation, plaintiff's  failure  to  account  for  mon- 
ey furnished  him  by  defendant  for  expenses  con- 
nected with  his  employment  held  properly  raised 
by  defendant  by  motion  for  nonsuit  and  for  the 
direction  of  a  verdict.— Pallace  v.  Niagara,  Lock- 
port  &  Ontario  Power  Co.  (Sup.)  340. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  H  69«  93. 
Of  attorney,  see  Attorney  and  Client,  fifi  72-^2. 
Of  corporate  officers  or  agents,  see  Corporations, 
K  397-130. 

AUTOMOBILES. 

Aj  dangerous  instrumentalities,  see  Negligence, 
S  22. 

On  streets,  proximate  cause  of  personal  inju- 
ries, see  Municipal  Corporations,  §  705. 

Validity  of  contract  for  supplies  and  repairs  as 
affected  by  unlawful  grant  of  discount  to  chauf- 
feur, see  Contracts,  |  105. 

BAILMENT. 

Sale  distinguished  from  bailment,  see  Sales,  §  4. 

Particular  ipeciei  of  hailmenU,  and  hailfnent$ 

incident  to  particular  occupations. 
See  Banks  and  Banking,  SS  140.  154;  Carriers, 
H  47-109;    Innkeepers;    Pledges. 

S  16.  Evidence  in  an  action  for  conversion  of 
unbound  books  delivered  to  defendant  for  bind- 
ing held  insufficient  to  authorize  a  recovery.— 
Cohn  V.  Wolff  (Sup.)  122. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

Bankruptcy  of  principal  as  affecting  necessity 
of  demand  on  him  for  payment  as  prerequisite 
to  action  against  surety,  see  Prmcipal  and 
Surety,  §  139. 


I.   OONSTITITTIONAZi  AHD  STATU- 
TOKT   PKOVI8IONS. 

f  4.    Purpose    of    bankruptcy    law    stated.^ 
Whitwell  v.   Wright  (Sup.)  4& 


II.   PETITION,  ADJUBIOATIOir,  IXTAB- 

BANT,  AND  CUSTODY  OF 

PBOPEBTT. 

(A)  JURISDICJTION  AND  CX)URSE  OF  PRO- 
CEDURE IN  GENERAL. 

S  31.  Scheduling  of  debt  by  a  bankrupt  un- 
der the  name  of  a  firm  recovering  the  judg- 
ment, which  was  afterwards  dissolved  by  the 
death  of  the  senior  member,  did  not  invalidate 
the  schedule.— Lutz  v.  Kalmus  (Sup.)  230. 

S  31.  Where  a  bankrupt  after  due  diligence 
has  been  unable  to  ascertain  a  creditor's  resi- 
dence, the  bankrupt's  statement  in  his  schedules 
that  the  creditor's  residence  is  unknown  con- 
stitutes a  comoliance  with  Bankr.  Act  July  1, 
1898,  c.  541,  5  7,  subd.  8.  30  Stat.  548  (U.  S. 
Comp.  St.  1901,  p.  3425).— Luta  v.  Kalmus 
(Sup.)  230. 

S  31.  A  bankrupt*s  diligence  in  ascertaining 
a  creditor's  address  held  relevant  to  the  ques- 
tion of  the  correctness  of  his  schedule  only  so 
far  as  it  affects  his  good  faith.— Luts  v.  Kal- 
mus (Sup.)  230. 

(C)  INVOLUNTARY  PROCEEDINGS. 

§  100.  The  adjudication  in  bankruptcy  held 
conclusive  as  to  bankrupt's  insolvency  when 
he  made  a  deed  to  avoid  which  the  trustee  sues. 
—Whitwell  V.  Wright  (Sup.)  48. 

m.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(O  PREFERENCES  AND  TRANSFERS  BY 

BANKRUPT,  AND  ATTACHMENTS 

AND  OTHER  LIENS. 

S  159.  Facts  to  be  shown  by  a  trustee  in 
bankruptcy  to  authorize  recovery  of  land  deeded 
by  bankrupt  to  a  creditor  stated.— Whitwell  v. 
Wright  (Sup.)  48. 

^  S  166.  A  creditor  has  reasonable  cause  to  be- 
lieve that  a  deed  to  him  by  insolvent  was  in- 
tended as  a  preference  over  other  creditors  if 
he  had  knowledge  or  notice  of  facts  sufficient 
to  put  a  reasonably  cautious,  prudent  person 
upon  inquiry.— Whitwell  v.  Wright  (Sup.)  48. 

(E)  ACTIONS  BY  OR  AGAINST  TRUSTEE. 

§  303.  Evidence  held  to  show  that  a  cred- 
itor had  reasonable  cause  to  believe  that  a  deed 
to  him  by  insolvent  was  intended  as  a  prefer- 
ence within  the  bankruptcy  law.— Whitwell  v. 
Wright  (Sup.)  48. 

§  303.  Rule  governing  the  record  of  bank- 
ruptcy proceedings  as  evidence  in  an  action  by 
a  trustee  to  avoid  an  unlawful  preference  stat- 
ed.—Whitwell  V.  Wright  (Sup.)  4a 

S  303.  Evidence  held  insufficient  to  show  that 
a   mortgage   was  transferred   to  hinder,   delay. 
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r  defraud  the  mortgagee's  creditor8.^Barr  v. 
ofranski  (Sup.)  533. 

§  303.  ETidence  held  inadmissible  in  an  ac- 
ion  b^  a  trustee  in  bankruptcy  to  set  aside 
n  assignment  of  a  mortgage  by  the  bankrupt. 
-Ban-  v.  Sofranski  (SupO  533. 

§  303.  The  burden  is  on  the  trustee  in  bank- 
uptcy,  in  an  action  to  set  aside  a  conveyance 
nder  Bankr.  Act  July  1,  1898,  c.  541.  ${  60a, 
^>b.  30  Stat.  562  (U.  S.  Comp.  St.  1901,  p. 
445),  to  show  that  the  transfer  was  made 
r  it  bin  four  months  before  the  filing  of  the  pe- 
ition  in  bankruptcy.— Allen  v.  Gray  (Sup.)  928. 

V.   BIGHTS,    REMEDIES,    AND   DIS- 
OHABOE  OF  BANKRUPT. 

§  419.  Where  a  bankrupt's  schedules  were 
\\t  on  their  face,  their  validity  could  not  be 
t tacked  on  affidavits  in  an  inferior  court  on 
n  application  to  cancel  a  judgment  against 
tie  bankrupt  record. — Lutz  v.  Kalmus  (Sup.) 
30. 

§  421.  An  agreement  of  parties  to  a  contract 
3r  sale  of  premises  held  to  leave  the  parties' 
abilities  under  the  contract  open  to  determina- 
ion  in  a  suit  by  either  party,  though  the  con- 
ract  appeared  to  have  been  abandoned.— Bacot 
.  Fessenden  (Sup.)  608. 

§  425.  A  bankrupt,  to  be  discharged  from 
is  debt,  must  prove  that  the  debt  was  duly 
?heduled,  or  that  the  creditor  had  notice  or 
ctual  knowledge  of  the  bankruptcy  proceeding. 
-Lutz  V.  Kalmus  (Sup.)  230. 

BANKS  AND  BANKING. 

m.  FUNCTIONS   AND   DEALINGS. 

(Q  DEPOSITS. 

>ec1arations  as  evidence  of  ownership  of  depos- 
its, see  Evidence,  I  273. 

§  140.  A  bank  with  which  money  was  de- 
osited  to  the  credit  of  a  third  party  to  be  paid 
D  a  condition  imposed  for  the  depositor's  ben- 
6t  could  not*  pay  any  part  of  it  to  such  party 
ntil  condition  was  met.— Republic  Life  Ins.  Co. 
.   Hudson  Trust  Co.  (Sup.)  503. 

§  140.  A  bank  held  not  bound  by  a  credit 
idicated  by  a  pass  book  issued.— Republic  Life 
as.  Co.  V.  Hudson  Trust  Co.  (Sup.)  503. 

§  140.  Facts  stated  held  to  show  that  plain- 
ff  was  not  an  innocent  holder  of  a  check  on  a 
mditional  deposit— Republic  Life  Ins.  Co.  v. 
ludson  Trust  Co.  (Sup.)  503. 

§  140.  A  holder  of  a  check  for  money  deposit- 
}  conditionally  held  chargeable  with  notice  of 
le  condition. — Republic  Life  Ins.  Co.  v.  Hudson 
rust  Co.  (Sup.)  503. 

§  140.  A  company  in  whose  name  money  was 
^posited  on  condition  held  presumed  to  know 
iiat  it  could  not  draw  on  the  deposit  without  a 
Bw  agreement  with  the  deiwsi tor.— Republic 
dfe  Ins.  Co.  V.  Hudson  Trust  Co.  (Sup.)  503. 

§  154.  In  an  action  to  recover  funds  de- 
osited  on  condition,  the  burden  held  on  plaintiff 
3   show   that   it   was   an    innocent   holder   for 


value  of  the  check  under  which  it  claims.— 
Republic  Life  Ins.  Co.  v.  Hudson  Trust  Co. 
(Sup.)  503. 

S  154.  In  an  action  to  recover  a  fund  de- 
posited conditionally,  the  evidence  held  to  raise 
certain  questions  of  fact.— Republic  Life  Ins. 
Co.  V.  Hudson  Trust  Co.  (Sup.)  503. 

V.   SAVINGS  BANKS. 

Declarations  as  evidence  of  ownership  of  de- 
posit, see  Evidence,  S  273. 

Gift  of  deposit  as  between  husband  and  wife, 
see  Husband  and  Wife,  {  49^. 

BAR. 

• 

Of  action  by  former  adjudication,  see  Judgment, 

J8  5oo,  609. 
Pleas  in  bar,  see  Pleading,  §|  120,  121. 

BASTARDS. 

IIL  PBOOEEDINOS  UNDER  BAS- 
TARDY LAWS. 


§  61.  In  filiation  proceedings,  evidence  of 
defendant's  good  character  is  admissible.— Webb 
V.  Hilf  (Co.  Ct.)  267. 

§  65.  Evidence  in  filiation  proceedings  held 
insufllcient  to  support  an  order  against  defend- 
ant.—Webb  V.  Hill  (Ck>.  Ct.)  267. 

BENEFICIAL  ASSOCIATIONS. 

See  Associations. 

Building  or  loan  associations,  see  Building  and 
Loan  Associations. 

BENEFITS. 

Acceptance  of,  as  grounds  of  estoppel,  see  Es- 
toppel, $S  67,  94. 

Acceptance  of,  as  grounds  of  ratification,  see 
Principal  and  Agent,  §{  175,  176. 

Acceptance  of,  as  waiver  of  right  to  appeal,  see 
Appeal,  H  154,  158. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  S|  179,  181. 

BIAS. 

Of  witness,  see  Witnesses,  |  369. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  §  47. 

BILL  OF  PARTICULARS. 

See  Pleading,  $«  317-323. 
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BILLS  AND  NOTES. 

Eixecution  by  corporation,  see  Corporations,  | 

467. 
Payment   of  chec^    by    bank,   see   Banks   and 

Banking,  {  140. 

I.  BEQUI8ITE8  AND  VALIDITY. 

(O  EXECUTION  AND  DELIVERY. 

§  64.  Where  defendant  f ave  plaintiff  a  check 
as  a  deposit  on  a  conditional  contract  to  pur- 
chase fixtures  upon  the  understanding  that  if 
another  furnished  defendant  with  the  fixtures 
there  was  to  be  no  contract  with  plaintiff  there- 
for, acid  defendant  notified  plaintiff  that  such 
other  had  furnished  the  fixtures,  plaintiff  should 
have  returned  the  check,  and  cannot  recover 
thereon  against  defendant.— Shulman  v.  Dami- 
co  (Sup.)  90. 

(E)  CONSIDERATION. 

§  92.  Cancellation  of  notes  against  another 
company,  whereby  defendant  was  protected  from 
interference  with  its  business  relations,  was  suf- 
ficient consideration  to  sustain  notes  made  by 
defendant.— Bacon  v.  Montauk  Brewiag  Co. 
(Sup.)  617. 

V.  BIGHTS  AND  LIABIUTIEB  ON  IN- 
DOBSEMBNT  OR  TRANSFER^ 

(D)  BONA  PIDB  PURCHASERS. 
S  330.  Under  Negotiable  Instruments  Law 
(Laws  1897,  p.  731,  c.  612)  {  79,  a  transferee 
of  a  note  payable  to  order,  without  indorse- 
ment, held  not  a  holder  in  due  course  as  defined 
by  sections  2,  60,  61,  91,  and  98.— Manufactur- 
ers' Commercial  Co.  v.  Blitz  (Sup.)  402. 

§  362.  Evidence  held  inadmissible  in  an  ac- 
tion on  notes  by  an  indorsee.— Bacon  y.  Mon- 
tauk Brewing  Co.  (Sup.)  617. 

§  870.  Notes  held  valid  obligations  of  the 
maker  in  the  hands  of  purchaser  for  value  be- 
fore maturity. — Rosenblum  v.  Blaser  (Sup.) 
219. 

VI.  PRE8ENTBIENT.  DEMAND,   NO- 
TICE AND  PROTEST. 

§  408.  Where  the  maker  of  a  promissory 
note  has  a  known  residence  in  another  state 
when  the  note  is  made,  which  remained  un- 
changedj^ demand  for  payment  must  be  made 
there.— Weyand  v.  Randall  (Sup.)  279. 

VIII.   ACTIONS. 

S  467.  In  an  action  by  the  payee  of  a  note 
against  the  maker,  the  complaint,  alleging  that 
plaintiff  is  the  owner  of  the  note,  sufficiently  al- 
leges his  ownership.— Dart  v.  Van  Horn  (Sup.) 
1056. 

§  467.  The  complaint  in  an  action  by  the 
payee  of  a  note  against  the  maker,  which  al- 
leges that  plaintiff  is  the  owner  of  the  note, 
need  not  allege  that  he  is  also  the  holder  there- 
of.—Dart  V.  Van  Horn  (Sup.)  1056. 

I  497.  Under  Negotiable  Instruments  Law 
(I^ws  1897,  p.  733,  c.  612)  §  98,  held,  that  an 


indorsee  in  an  action  on  a  note  may  avail  lum- 
self  of  the  presumption  provided  for  in  that  sec- 
tion.—Beck  V.  Mailer  (Sup.)  596. 

I  499.  In  an  action  on  notes,  where  the  de- 
fense is  payment,  while  the  burden  of  proof  up- 
on the  main  issue  remains  on  plaintiffs  through- 
out the  trial,  the  burden  of  establishing  that  de- 
fense is  on  defendant.— Lynch  v.  Lyons  (Sup.) 
227. 

S  527.  In  an  action  on  a  note,  evidence  held 
insufficient  to  sustain  a  plea  of  payment  by 
the   indorser.— Plaut   v.    Straub    (Sup.)    14a 

I  537.  Where  a  note  w^as  transferred  before 
maturity  for  value,  and  defendant  pleaded  fraud 
in  its  execution,  but  there  was  nothing  to  show 
that  plaintiff  knew  of  it,  it  was  error  to  direct 
a  verdict  for  defendant— Barbieri  y.  Casazza 
(Sup.)  1074. 

BODY  EXECUTION. 

See  Execution,  S§  423,  433. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 
Bills  and  Notes,  §S  330-370. 

BONDS. 

ContractoiB*  bonds,  see  Municipal  Corporations, 
i  347. 

For  costs,  see  Oosts,  §  112. 

For  transmission  of  money  by  railroad  or  steam- 
ship company  to  or  from  foreign  countries, 
see  institutional  Law,  S  240. 

Of  guardian,  see  Guardian  and  Ward,  $  177. 

Sureties  on  bonds,  see  Principal  and  Surety. 


BOUNDARIES. 


See  FenceoL 

I.  DESOBIPTION. 

S  20.  Where,  after  the  discontinuance  of  a 
street,  the  land  of  a  former  street  was  divided 
by  a  fence  from  the  abutting  lot  and  used  for 
a  separate  purpose,  a  subsequent  deed  of  the 
abutting  lot  does  not  convey  any  interest  in  the 
land  by  merely  referring  to  the  original  map 
by  which  the  street  was  dedicated  to  the  pub- 
lic, the  reference  being  only  for  the  purpose  of 
describing  the  boundary  between  the  lot  and 
such  former  street.— Sch on leben  v.  Swain  (Sup.) 
23;    Swain  v.  Schonleben,  Id. 

§  20.  The  discontinuance  of  a  street  under 
Laws  1895,  c.  1006,  p.  2037,  extinguishes  all 
easements  in  the  land,  so  that  a  subsequent  con- 
veyance of  an  abutting  lot  described  as  exclud- 
ing the  street  does  not  convey  any  interest  in 
the  land  of  such  former  street. — Schonleben  v. 
Swain  (Sup.)  23 ;    Swain  v.  Schonleben,  Id. 

f  20.  A  deed  describing  a  lot  as  bounded  by 
the  exterior  line  of  a  street  does  not  convey  any 
interest  in  the  land  of  such  street,  thougn  the 
street  has  been  discontinued.— Schonleben  v. 
Swfiun  (Sup.)  23;    Swain  v.  Schonleben,  Id. 
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S  20.  A  deed  to  a  lot  adjoining  an  alley 
hdd  not  to  convey  the  fee  to  any  part  of  the 
alley.— Rupprecht  v.  St  Mary's  Church  Society 
of  Batavia  (Sup.)  926. 

BRAKEMEN. 

Who  are  fellow  aervants  of,  see  Master  and 
Servant,  {|  181,  198. 

BRANDS. 

Misbranding  food,  see  Adulteration,  I  7. 

BREACH. 

Of  condition,  see  Insurance,  f  §  264,  328,  333. 
Of  contract,  see  Ck)ntract8,  §§  290-319;    Sales, 

"  179 ;    Vendor  and  Purchaser,  j$  128-144. 
warranty,  see  Insurance,  §S  2o4,  328,  333; 

Sales,  SS  261,  263,  425-445. 

BRIEFS. 

On  appeal,  see  Appeal,  §  760. 

BROKERS. 

See  Factors;   Principal  and  Agent. 
Insurance  brokers,  see  Insurance,  {  112. 

m.  DimEB   AND   LIABHiITlEB  TO 
PRINCIPAL. 

S  35.  A  broker's  sale  of  stocks  purchased  on 
margin  for  a  customer,  in  accordance  with  the 
rules  and  customs  of  the  New  York  Stock  Ex- 
change for  the  customer's  failure  to  respond  to 
a  call  for  margins,  is  not  a  conversion.— Keller 
▼.  Halsey  (Sup.)  564. 

S  38.  Evidence  held  insufficient  to  justify  a 
finding  that  stockbrokers  had  agreed  to  carry 
plaintiff's  stock  without  calling  on  him  for  fur- 
ther margins.— Keller  v.  Halsey  (Sup.)  564. 

§  38.  In  an  action  against  brokers  for  the 
conversion  of  stock  by  wrongful  sale,  the  meas- 
ure of  damages  is  the  difference  between  the 
price  realized  and  the  highest  price  reached 
within  a  reasonable  time  after  the  plaintiff 
learned  of  the  sale.— Keller  v.  Halsey  (Sup.) 
564. 

f  38.  What  constituted  a  reasonable  time  for 
the  repurchase  of  stocks  alleged  to  have  been 
wrongfully  sold  by  plaintiff's  brokers  was  a 
question  of  law.— Seller  v.  Halsey  (Sup.)  564. 

f  38.  Where  brokers  were  charged  with  a 
wrongful  sale  of  stocks  on  three  different  days, 
the  court  erred  in  permitting  plaintiff  to  recover 
the  difference  between  the  price  realized  and 
the  highest  price  reached  within  nine  days  from 
the  sale  of  the  last  of  the  stock.- Keller  v.  Hal- 
sey (Sup.)  564. 

IV.  COMPENSATION  AND  LIEN. 

I  40.  One  who  made  a  broker  an  offer  for 
land,  and  withdrew  it  before  acceptance,  held 
not  liable  to  him  for  commissions.— Donnelly  v. 
Chetejian  (Sup.)  125. 


S  60.  So  long  as  it  was  uncertain  who  was  to 
be  the  lessee  of  property  which  a  broker  was 
attempting  to  lease,  there  could  be  no  meeting 
of  the  minds  of  the  owner  and  any  lessee,  so  as 
to  constitute  a  binding  contract  to  lease  and 
entitle  the  broker  to  commissions  on  the  deal. — 
Rice  y.  Newman  (Sup.)  83. 

S  60.  Where  important  details  of  the  terms 
of  the  lease  were  left  for  future  agreement,  there 
could  be  no  valid  contract  to  lease,  until  such 
agreement  was  fully  consummated  by  the  lessor 
and  the  proposed  lessee,  so  as  to  entitle  a  broker 
to  commissions  for  procuring  the  tenant  for  the 
lessor.- Rice  v.  Newman  (Sup.)  83. 

§  60.  As  a  general  rule,  brokers  employed  to 
procure  a  loan  are  not  entitled  to  a  commis- 
sion therefor  until  the  loan  is  made.— HoUiday 
v.  Roxbury  Distilling  Co.  (Sup.)  383. 

S  63.  While  one  employing  a  broker  to  pro- 
cure a  loan  on  certain  secunties  may  be  liable 
for  breach  of  contract  If  the  securities  are  not 
as  valuable  as  he  represented,  so  as  to  pre- 
vent him  from  accepting  the  loan,  the  broker 
would  not  be  entitled  to  recover  commissions  as 
for  the  full  performance  of  the  contract.— Hol- 
liday  y.  Roxbury  Distilling  Co.  (Sup.)  383. 

S  63.  A  broker,  employed  to  procure  a  loan, 
held  not  bound  to  produce  the  proposed  lender, 
or  even  give  his  name,  where  the  borrower  repu- 
diates the  contract.— Steele  y.  Lippman  (Sup.) 
1099. 

V.   ACTIONS  FOR  COMPENSATION. 

f  82.  The  party  having  the  burden  of  proof 
must  prove  every  circumstance  essential  to  his 
cause  of  action  or  defense,  and,  where  a  broker 
based  his  action  for  commissions  for  procuring 
a  tenant  upon  an  entire  contract  made  by  de- 
fendant with  the  alleged  tenant  on  June  14th. 
he  must  prove  that  very  contract  by  clear  and 
certain  evidence.— Rice  y.  Newman  (Sup.)  83. 

{84.  In  an  action  for  commissions  alleged 
to  have  been  earned  by  procuring  two  lessees 
for  certain  premises,  plaintiff  must  prove  his 
cause  of  action,  regardless  of  how  few  wit- 
nesses are  produced  by  defendant.— Davis  v. 
Jacobson  (Sup.)  133. 

S  84.  If  the  borrower  absolutely  repudiates 
his  contract  with  a  broker  for  procuring  a 
loan,  the  latter  need  not  show,  in  order  to  re- 
cover compensation  for  procuring  the  loan,  that 
the  proposed  lender  was  able  and  willing  to  car- 
ry out  his  offer,  as  that  will  be  presumed.— 
Steele  v.  Lippman  (Sup.)  1099. 

{85.  In  a  broker's  action  for  commissions 
for  procuring  a  loan,  a  conversation  by  the 
broker  during  the  course  of  his  employment  with 
the  lender's  attorney,  wherein  the  latter  offered 
to  make  the  loan,  was  admissible.— Steele  v. 
Lippman  (Sup.)  1099. 

{86.  In  an  action  for  commissions  for  pro- 
curing a  tenant  for  defendant,  evidence  held  not 
to  show  who  the  tenant  was  which  plaintiff 
claimed  to  have  procured.— Rice  y.  Newman 
(Sup.)  83. 

i  SQ,  In  an  action  for  commission  alleged 
to  have  been  earned  by  procuring  lessees  for 
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certain  premises,  erldenoe  held  insnflScient  to 
show  any  value  of  plaintiifB  seryices.— Davis  v. 
Jacobson  (Sup.)  133. 

f  86.  In  an  action  for  commissions  claimed 
for  procaring  one  ready  to  make  a  loan  to  de- 
fendant on  whislEy  represented  bj  defendant  to 
be  pore  and  offered  as  security,  competent 
evidence  held  not  to  show  that  the  whisky 
which  defendant  intended  to  pledi^e  was  musty. 
— Holliday  v.  Roxbury  Distillinf  Co.  (Sup.)  383. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Associations. 

S  41.  A  member  of  a  building  association 
held  not  entitled  to  an  accounting  on  the  theory 
of  the  existence  of  a  partnership.^Kenefick 
V.  Co-operative  Bldg.  Bank  (Sup.)  966. 

{41.  A  member  of  a  building  association 
held  not  entitled  to  an  accounting;  bis  remedy 
at  law  being  adequate.^Kenefick  v.  Co-opera- 
tive Bldg.  Bank  (Sup.)  966. 

S  41.  A  member  of  a  building  association 
hdd  not  entitled  to  an  accounting  because  of 
the  existence  of  a  fiduciary  relation  between 
him  and  the  association.— Kenefick  v.  Co-opera- 
tive Bldg.  Bank  (Sup.)  966. 

BY-LAWS. 

Of  association,  see  Associations,  f  5. 

CALENDARS. 

Of  causes  for  trial,  see  Trial,  §  13. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

Cancellation  of  notes  as  consideration  for  exe- 
cution of  other  notes,  see  Bills  and  Notes, 
S  92.  ^ 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  §§  221-312. 

Oround9  for  canceUaiion  or  re^cisiion  Of  par- 
ticular instrumenU. 
Certificate  of  corporate  stock,  see  Corporations, 

f  110. 
Contracts  for  sale  of  goods,  see  Sales,  SS  120, 

l^o. 

([Contracts  for  sale  of  realty,   see  Vendor  and 

Purchaser,  f§  110,  126. 
Insurance  policy,  see  Insurance,  {  235. 

L  BIGHT  OF  ACTION  AND  DEFENSES. 

$  8.  Where  a  limiting  clause  was  by  mis- 
take omitted  from  an  indemnity  bond,  held, 
that  either  party  is  entitled  to  have  the  instru- 
ment reformed  to  express  the  agreement  be- 
tween the  parties,  and  the  maker  is  not  en- 
titled to  have  it  declared  void. — Bindseil  v. 
Federal  Union  Surety  Co.  (Sup.)  447. 

§  3.  That  a  contract  was  not  sufiiciently  def- 
inite, so  that  specific  performance  could  be  de- 
creed or  that  damages  could  be  recovered  for  its 


breach,  did  not  prevent  a  cancellatiofi  In  eqn:^. 
— Callanan  v.  Keeaeville,  A.  C.  &  Ll  C.  R.  Cu. 
(Sup.)  779. 

S  3.  Where  defendants  repudiated  the  obWzi- 
tion  under  a  railroad  contract  to  extend  ':.- 
road  and  to  commence  the  extension  wi*h- 
three  years  as  required,  a  rescission  was  aj- 
thorized  though  the  time  had  not  expired.— ^a- 
lanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.  <:>u.  i 
779. 

S  23.  Equity  will  not  avoid  contracts  mad*-  ic 
good  faith  and  for  the  benefit  of  an  incom;^>::'. 
unless  the  parties  can  be  restored  to  statu  q... 
-Dodd  V.  Anderson  (Sup.)  688. 

H.  PBOOEEDINOS  AND  BEUEF. 

§  59.  On  rescission  of  a  contract  to  transfer 
the  stock  and  securities  of  a  railroad  for  de- 
fendants* failure  to  perform,  defendants  shon..: 
be  allowed  for  expenditures  necessarily  made  r 
to  the  entry  of  judgment,  less  moneys  recfiv-l 
from  the  road  and  from  the  sale  of  its  bood^.— 
Callanan  v.  Keeseville,  A.  C.  &  U  C  B.  Co. 
(Sup.)  779. 

CARRIAGE  SERVICE. 

Contract  granting  exclusive  privilege  of  car- 
riage service  for  hotel,  see  (Ziontnicis,  |  '2'*'2. 

Restraining  revocation  of  contract  by  hor^I 
company  granting  exclusive  privilege  of  car- 
riage service,  see  Injunction,  §  59. 

CARRIERS. 

I.  CONTROL  AND  REOIJX.ATIO]r  OF 
COMMON  GABB1EB8. 


(B)  INTERSTATE  AND  INTERNATIONAL 
TRANSPORTATION. 

Laws  requiring  bonds  of  persons  and  corpora- 
tions engaged  in  selling  tickets  to  or  froc 
foreign  countries,  as  class  legislation,  see  Con- 
stitutional Law,  §§  208,  240. 

H.   GABBIAOE  OF  GOODS. 

(B)  BILLS  OF  LADING,  SHIPPING  RE 
CEIPTS,  AND  SPECIAL  CONTRACTS. 
§  47.  The  driver  of  an  express  wagon  is  a 
general  agent  to  collect  goods  for  transportation, 
and  possesses  all  necessary  implied  powers  with- 
in the  scope  of  his  authority  therefor,  and  tli'^ 
company  is  bound  by  his  remark  on  receivic;: 
a  parcel  that  it  was  all  right  and  would  reao: 
its  destination  without  readdressing  it— Magnus 
V.  Piatt  (Sup.)  824. 

§  47.  There  is  no  legal  rule  that  express  car- 
riers will  take  only  parcels  legibly  addressed,  or 
that  parcelb  without  any  address  may   not  U 

fiven  to  and  taken  by   the  carrier's  driver.— 
lagnus  V.  Piatt  (Sup.)  824. 

(F)  LOSS  OF  OR  INJURY  TO  GOODS. 

§  134.  Evidence  held  insufficient  to  establisL 
the  delivery  of  lost  goods  to  a  carrier  or  the 
making  of  a  transportation  contract. — Katz  \. 
Weir  (Sup.)  113. 
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I  134.  A  carrier  haring  undertaken  to  carry 
and  deliver  a  parcel,  proof  of  its  failure  to  do 
8o  is  prima  facie  eviaence  of  its  negligence. — 
Magnus  v.  Piatt  (Sup.)  824. 

(H)  LIMITATION   OF   LIABILITY. 

Parol   or  extrinsic  evidence  of   receipt  stating 
value,  see  Evidence,   §  408. 

$  155.  A  shipper  accepting  an  express  receipt 
held  to  assent  to  the  limitation  of  liability  there- 
in.—Jonasson  V.  Weir  (Sup.)  6. 

§  158.  A  contract  of  carriage  by  a  carrier 
imposes  on  it  the  double  obligation  of  carriage 
proper  and  of  insurance,  and  it  is  reasonable 
and  customary  to  fix  a  rate  to  be  paid  with 
reference  to  both  liabilities;  and  to  fix  such 
rate  it  is  necessary  that  the  carrier  should  be 
apprised  of  the  value  of  the  article  to  be  car^ 
ried.— Greenwald  v.  Weir  (Sup.)  311. 

f  158.  A  shipper  held  to  stipulate  and  repre- 
sent, as  one  of  the  terms  of  the  contract  of 
shipment,  that  the  goods  are  not  of  greater 
yalue  than  the  sum  stated  in  the  contract. — 
Greenwald  v.  Weir  (Sup.)  311. 

fi  158.  In  the  absence  of  statute,  a  carrier 
and  a  shipper  may  agree,  as  one  of  the  terms 
of  the  contract  of  shipment,  on  the  value  of 
the  goods:  and  a  shipper  is  estopped  from 
claiming,  in  case  of  loss,  that  the  goods  were 
of  jrreater  value  than  the  sum  agreed  on.— 
Greenwald  v.  Weir  (Sup.)  311. 

§  l.'iS.  An  agreement  that  a  carrier  of  an 
express  package,  the  value  of  which  is  not  stat- 
ed, shall  not  be  liable  in  any  sum  above  $50,  is 
pood,  whether  the  carrier  is  careless  or  not.— 
Magnus  v.  Piatt  (Sup.)  824. 

§  158.  A  common  carrier  cannot,  under  Inter- 
state Commerce  Act  Feb.  4,  1887,  c.  104,  8  20, 
24  Stat.  386  (U.  S.  Comp.  St.  1901.  p.  31U9), 
as  amended  by  Act  June  29,  1900,  c.  3591.  34 
Stat.  584  (U.  S.  Comp.  St.  Supp.  1907,  p.  892), 
limit  its  liability  in  case  of  loss  by  its  negli- 
gence to  $50.— Vigouroux  v.  Piatt  (Sup.)  880. 

§  159.  A  carrier  held  precluded  by  its  neg- 
li;;(>nce  and  delay  from  asserting,  in  an  action 
for  its  negligence  in  deliverying  an  express 
package,  a  limitation  as  to  the  time  of  present- 
in  i?  a  claim  therefor.— Magnus  v.  Piatt  (Sup.) 
SL'4. 

§  159.  A  common  carrier  may  require  that 
in  rase  of  loss  the  company  must  be  notified 
within  60  days  from  the  isHuance  of  the  receipt. 
— Vigouroux  V.  Piatt  (Sup.)   880 

(I)  CONNECTING  CARRIERS. 

$  ISO.  Interstate  Commerce  Act  Feb.  4, 
1S87,  c.  104.  I  20,  24  Stat.  380  (U.  S.  Comp. 
St.  1901,  p.  31G9>.  as  amended  by  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp. 
St.  Supp.  1907.  p.  906),  held  not  to  render  void 
a  contract  limiting  the  carrier's  liability  to  a 
Bpecified  sura  and  exempting  it  from  all  lia- 
bility in  excess  of  that  amount.— Greenwald  v. 
Weir  (Sup.)  311. 


(J)  CHARGES  AND  LIENS. 

S  192.  Where  a  shipper  paid  freight  at  a 
rate  less  than  the  tariflE  fixed  by  the  carrier,  as 
required  by  Public  Service  Commission  Act 
(Laws  1907,  p.  905,  c.  429)  §  28,  the  carrier 
may  recover  from  the  shipper  the  difference  be- 
tween such  rates.— New  York  Cent.  &  H.  R.  R. 
Co.  V.  Smith  (Sup.)  838. 

(K)  DISCRIMINATION  AND  OVER- 
CHARGE. 

§  199.  Carriers  may  limit  their  services  to 
particular  kinds  of  goods  and  prescribe  regula- 
tions to  protect  themselves  against  imposition 
and  fraud,  but  cannot  discriminate  between 
persons  or  vary  their  charges,  and  must  accept 
all  goods  offered  within  the  course  of  their  busi- 
ness or  respond  in  damages. — Magnus  v.  Piatt 
(Sup.)  824. 

IV.   OARBIAOE  OF  PA88ENOER8. 

(D)  PERSONAL  INJURIES. 

f  282.  A  street  railway  company  held  not  lia- 
able  for  injury  to  a  trespassing  boy  who  fell 
from  a  car.— Prenderville  v.  Coney  Island  &  B. 
R,  Co.  (Sup.)  633,  635. 

f  282.  A  boy  riding  on  the  running  board  of 
an  open  street  car  held  a  trespasser  to  whom 
the  company  owed  limited  duty  only. — Prender- 
ville  v.  Coney  Island  &  B.  R.  Co.  (Sup.)  633, 
635. 

S  300.  In  an  action  for  injuries  to  a  street 
car  passenger,  resulting  from  a  collision  with  a 
wagon,  the  doctrine  of  paramount  right  in 
streets  held  immaterial.— Tucker  v.  Brooklyn 
Heights  R.  Co.  (Sup.)  224. 

S  316.  Certain  proof  held  to  call  on  a  street 
car  company  for  an  explanation  of  an  accident 
resulting  in  injury  to  a  passenger,  and  to 
warrant,  in  the  absence  of  such  explanation,  an 
inference  that  the  operator  of  the  car  was 
negligent.— Vogel  v.  Union  Ry.  Co.  of  New 
York  City  (Sup.)  284. . 

§  318.  Evidence  that  a  street  car  started  up 
with  a  lurch,  as  plaintiff  was  about  to  alight. 
held  insufficient  to  show  negligent  operation.— 
Dwyer  v.  Auburn  &  S.  Electric  R.  Co.  (Sup.) 
364. 

§  318.  In  an  action  by  a  passenger  for  an 
as.sault  committed  by  the  conductor,  certain 
proof  held  not  to  impeach  plaintiff.— Cohen  v, 
Brooklyn,  Q.  C.  &  S.  R.  Co.  (Sup.)  1101. 

§  320.  In  an  action  for  injuries  to  a  street 
car  passenger,  whether  the  motorman  used  due 
care  to  avoid  colliding  with  a  wagon  held,  under 
the  evidence,  for  the  jury. — Tucker  v.  Brooklyn 
Heights  R.  Co.  (Sup.)  224. 

(E)  CONTRIBUTORY    NEGLIGENCE    OF 
PERSON  INJURED. 

f  333.  A  passenger  on  a  street  car,  injured 
before  the  car  had  reached  a  stopping  place, 
by  an  acceleration  of  speed,  held  not  entitled  to 
assume  that  the  car  was  slowing  down  to  en- 
able him  to  aliffht— Dwyer  v.  Auburn  &  S. 
Electric  R.  Co.  (Sup.)  364. 
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CAUSE  AND  EFFECT. 

Expert  testimony,  Bee  Evidence,  {{  628,  529. 


CAUSE  OF  ACTION. 


See  Action. 


CERTIFICATE. 


Of  corporate  stock,  see  Oorporations,  {  110. 
Of  judge  empowering  county  supervisors  to  au- 
thorize copying  of  records,  see  Counties,  {  113. 
Of  reasonable  doubt,  see  Criminal  Law,  |  1073. 

CERTIORARI. 

Review  in  particular  proceedings. 

Assessment  for  public  improvement,  see  Munic- 
ipal Corporations,  §  512. 

To  remove  policemen,  see  Municipal  Corpora- 
tions, t  185. 

Vacation  of  highways,  see  Highways,  §  77. 

L  NATURE    AND    GROUNDS. 

f  33.  Under  Code  Civ.  Proc.  §  2127,  a  pub- 
lisher of  a  newspaper,  claiming  that  his  pai>er 
should  have  been  designated  the  official  paper, 
as  provided  by  Laws  1899,  p.  192,  c.  128,  §  62, 
hela  not  a  party  aggrieved,  so  as  to  entitle  him 
to  certiorari  to  review  the  action  of  the  council, 
—People  V.  Raymond  (Sup.)  275. 

CHALLENGE. 

To  juror,  see  Jury,  {  127. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

Of  ciTil  actions,  see  Venae,  H  52,  68. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law,  §§  36^-372. 
Of  witness,  see  Witnesses,  S  355. 

CHARGE 

By  carrier,  see  Carriers,  §  192. 

To  jury  in  civil  actions,  see  Trial,  {§  252-296. 

CHARITIES. 

n.   CONSTRUCTION,   ADMINISTRA- 
TION, AND  ENFORCEMENT. 

{  45.  A  charitable  corporation  held  not  liable 
for  the  death  of  an  inmate  who  fell  from  a  win- 
dow ledge,  though  the  inmate  was  a  minor  and 
the  corporation  received  a  certain  sum  for  his 
maintenance.— Cunningham  v.  Sheltering  Arms 
(Sup.)  576. 

CHARTER. 

Of  municipal  corporations,  see  Municipal  Oor^ 
porations,  {  8. 


CHATTEL  MORTGAGES. 

See  Pledges. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 

(C)  PROPERTY    MORTGAGED,    AND    ES- 
TATES AND  INTERESTS  OF 
PARTIES  THEREIN. 

§  127.  A  purchase-money  chattel  mortgagor 
did  not  get  a  complete  title  until  the  mortgage 
debt  waa  paid.— Niccloy  v.  Treasure  (Sup.)  1030. 

(D)  LIEN  AND  PRIORITY. 

I  141.  A  second  chattel  mortgage,  expressly 
given  subject  to  the  first  mortgage,  cannot  be 
made  a  superior  lien  to  the  first  mortgage. — 
Niccloy  V.  Treasure  (Sup.)  1030. 

IV.   RIGHTS  AND  I.IABII.ITIE8  OF 
PARTIES. 

§  162.  A  chattel  mortgagor,  by  failure  to 
make  payments  as  stipulated,  forfeited  what 
conditional  title  she  had,  and  had  thereafter 
only  an  equity  of  redemption.— Niccloy  v.  Treas- 
ure (Sup.)  1030. 

VII.  REMOVAI.  OR  TRANSFER  OF 
PROPERTY   BT   MORTGAGOR. 

(A)  RIGHTS  AND  LIABILITIES  OP 
PARTIES. 

I  225.  A  chattel  mortgagor,  after  default, 
can  transfer  no  more  than  her  equity  of  re- 
demption.—Niccloy  v.  Treasure  (Sup.)  1030. 

IX.  FORECLOSURE. 

§  282.  In  a  foreclosure  action  b^r  the  assignee 
of  a  second  chattel  mortgage  against  the  pur- 
chaser from  the  original  mortgagee,  plaintiff 
is  not  entitled  to  a  determination  of  the  ques- 
tion whether  the  first  mortgage  covered  certain 
articles  purchased  after  the  execution  of  the 
first  mortgage.— Niccloy  v.  Treasure  (Sup.)  103O. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Guardian  and  Ward ;   Infants. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  f  208. 
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CLAIM  AND  DELIVERY. 

See  Bepleyin. 

CUIMS. 

Against  county,  see  Counties,  {f  204,  206. 
Against  estate  of  decedent,  see  Executors  and 

Administrators,  f  221. 
Against  municipal   corporation,   see   Municipal 

Corporations,  |  1010. 
Against  state,  see  States,  f  184. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  {  208. 

CLUBS. 

See  Associations. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  {{  441-443. 

COLLATERAL  ATTACK. 

On  discbarge  in  bankruptcy,  see  Bankruptcy,  f 
419. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  §  883. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Frauds,  Statute  of,  §  33. 

COLLECTION. 

Of  costs,  see  Costs,  §{  270-281. 
Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, {§  77-111. 

COMBINATIONS. 

See  Conspiracy. 

COMITY. 

Between  courts,  see  Courts,  f  516. 

COMMERCE 

Carriage  of  goods  and  passengers,  see  Carriers. 

HI.   MEANS  AND  METHODS  OF  BEO- 
IJI.ATION. 

§  77.  Debts  due  a  foreign  corporation  on  open 
accounts  for  imported  goods  sold  in  original 
packages  hM  taxable.— People  y.  O'Donnell 
(Sup.)  140. 

IV.  INTEB8TATE    OOMMEBOE    COM- 
MISSION. 

Construction  of  interstate  commerce  act  by 
commission  affecting  state  courts,  see  Stat- 
utes, §  219. 


COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

Highway  conmiissioners,  liabilities  for  injuries 
from  defects  in  streets,  see  Municipal  Corpo- 
rations, S  814. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

Of  broker,  see  Brokers,  {S  40-63. 

Of  executor  or  administrator,  see  Executors  and 

Administraton,  §  500. 
Of  trustee,  see  Trusts,  §{  298-305. 

COMMITMENT. 

Of  juvenile  delinquents,  see  Infants,  |  16. 
On  conviction  of  crime,  see  Criminal  Law,  fi 
999 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

Duty  to  provide  fire  escapes  on  buildings,  see 
Health,  §  32. 

COMMON  SCHOOLS. 

See  Schools  and  Sdiool  Districts,  H  11,  144. 

COMPENSATION. 

For  property  taken  for  public  use,  see  E!mi- 
nent  Domain,  f§  69-157. 

Of  partioular  dUuse$  of  officer$  or  other  persons. 

See  Brokers,  ft  40-63;  Executors  and  Admin- 
istrators, I  500 ;   Factors,  §  46. 

Agent,  see  Principal  and  Agent,  f§  81-87. 

Attorney,  see  Attorney  and  Client.  {  167. 

Municipal  officers,  see  Municipal  Corporations, 
§220. 

Servant,  see  Master  and  Servant.  {§  70,  80. 

Teachers,  see  Schools  and  School  Districts,  fi 
144. 

Trustee,  see  Trusts,  §§  298-305. 

COMPETENCY. 

Of  evidence  in   civil  actions,  see   Evidence,   { 

150. 
Of  jurors,  see  Jury,  §  127. 
Of  witnesses  in  general,  see  Witnesses,  {§  150- 

219 

COMPLAINT. 

In  civil  actions,  see  Pleading,  f  68. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 
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COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  SatisfactJon ;    Payment;    Re- 
lease. 
Of  claim  against  county,  see  Counties,  §  204. 

§  2.  Compromise  is  a  species  of  novation, 
and  it  is  a  condition  that  neither  the  original 
claim  nor  the  subsequent  agreement  shall  be  il- 
legal.—Wadsworth  V.  Board  of  Sup'rs  of  Liv- 
ingston County  (Sup.)  & 

COMPUTATION. 

Of  interest,  see  Interest,  §  44. 
Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, U  55-119. 

CONCLUSION. 

Of  witness,  see  Evidence,  §  501. 

CONCLUSIVENESS. 

Of  adjudication,  see  Judgment,  |  717. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  {  516. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONAL  DEPOSITS. 

See  Banks  and  Banking,  i  140. 

CONDITIONAL  SALES. 

See  Salea,  H  472-179. 

CONDITIONS. 

Conditional  deposits,  see  Banks  and  Banking, 
§  140. 

In  contracta  and  conveyanoet. 
See  Deeds,  ft  145-168;   Sales,  §§  472-479. 
In  insurance  policies,  see  Insurance,  §§  328,  333. 
Insurance  policies,  see  Insurance,  S  264. 

Precedent  to  actions  or  other  proceedings. 
See  Cancellation  of  Instruments,  §  23. 
To  establish  trust,  see  TrusU,  {  361. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  Witnesses, 
S§  204,  219. 

Of  parties  to  contract  or  conveyance,  see  Fraud- 
ulent Conveyances,  §  104. 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  Courts, 
§  516. 

CONNECTING  CARRIERS. 

See  Carriers,  §  180. 


CONSIDERATION. 

Of  bill  of  exchange  or  promissory  note,  see 
Bills  and  Notes,  {  92. 

Of  contract  in  general,  see  Contracts,  |§  102- 
141. 

Of  fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, §S  80,  87. 


See  Factors. 


CONSIGNMENT. 
CONSPIRACY. 


I.  GIVII.  UABIUTT. 

(A)  ACTS  CONSTITUTING  CONSPIRACY 
AND  LIABILITY  THEREFOR. 

S  8.  No  action  for  conspiracy  to  ruin  a  tliea- 
ter  business  lies  against  a  rival  theater  com- 
pany and  its  directors,  if  defendants  only  did 
what  they  had  a  legal  right  to  do. — ^Roeeneaa 
V.  Empire  Circuit  Co.  (Sup.)  511. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTION. 

Of  association,  see  Associations,  §  5. 

CONSTITUTIONAL  LAW. 

Provisions  relating   to   particular   subjects. 
See  Jury,  {  25. 

Special  or  local  laws,  see  Statutes,  $  77. 
Subjects  and  titles  of  statutes,  see  Statutes,  §| 

105-120. 

II.   CONSTRUCTION,   OPERATION, 

AND   ENFOBCEBfENT  OF   COK- 

BTITUTIONAI.  PROVISIONS. 

S  42.  A  suretv  company  executing  a  bond 
under  Law^s  1907.  p.  263,  c.  185,  requiring 
persons  receiving  deposits  to  be  transmitted  to 
a  foreign  country  to  give  a  bond,  cannot,  -when 
sued  on  the  bond,  attack  the  act  on  the  ground 
that  it  denies  the  equal  protection  of  the  ]a\%'9 
because  by  section  6  it  exempts  transatlautie 
steamship  companies  and  others;  for  it  can- 
not be  considered  as  within  the  class  di:»crim- 
inated  against.— Patti  v.  United  Surety  Co. 
(City  Ot.)  844. 

§  43.  A  surety  voluntarily  executing  a  bond 
under  Laws  1907,  p.  263,  c.  185,  requiring  per- 
sons receiving  deposits  to  be  transmitted  to 
a  foreign  county  to  give  a  bond,  AeW  to  then?by 
waive  its  right,  when  sued  on  the  bond,  to 
attack  the  constitutionality  of  the  act,  becau^ 
denying  the  equal  protection  of  the  laws  for 
the  reason  that  section  6  exempts  certain  com- 
panies from  its  operation. — Patti  v.  United 
Surety  Co.  (City  Ct)  844. 

S  46.  Courts  will  not  instruct  the  Liegislature 
in  advance  as  to  their  legislative  powers  under 
the  Constitution;  so  that  the  Supreme  Court 
will  not  decide,  before  it  is  enacted,  whether  & 
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proposed  statute  would  be  constitutional  .—Cata- 
ract Power  &  Conduit  Co.  v.  City  of  Buffalo 
(Sup.)  1045. 

VI.  VESTED  BIGHTS. 

f  93.  Where  petitioner  constructed  a  dam  in 
a  river,  as  authorized  by  Laws  1828,  p.  155,  c. 
142.  Forest,  Fish  and  Game  Law  (Laws  1900, 
p.  60,  c.  20)  S§  208,  209,  requiring  fishways,  were 
not  unconstitutional  as  to  petitioner  as  impair- 
ing vested  rights.— In  re  X>elaware  River  at 
StllesYille  (Sup.)  745. 

IX.  PBIVII.EOES  OR  IMMUNITIES, 
AND   CLASS  LEGISLATION. 

§  20&  Laws  1907,  p.  263,  c.  185.  requiring 
all  persons  and  corporations  engaged  in  selling 
steamship  or  railroad  tickets  to  or  from  foreign 
countries  to  execute  a  bond,  held  unconstitu- 
tional as  class  legislation.— Benyega  ▼.  United 
States  Surety  Co.  (Sup.)  199 ;  Musco  y.  Same,  Id. 

X.  EQUAL  PROTECTION  OF  LAWS. 

I  240.  Laws  1907,  p.  263,  c.  185.  requiring 
all  corporations  and  persons  engaged  in  selling 
steamship  or  railroad  tickets  for  transportation 
to  and  from  foreign  countries  to  execute  a  bond, 
held  unconstitutional  as  not  affording  equal  pro- 
tection of  the  laws.— Benvega  y.  United  States 
Surety  Co.  (Sup.)  199;  Musco  v.  Same,  Id. 

§  240.  Laws  1907,  p.  263,  c.  185,  requiring 
persons  receiying  money  to  be  transmitted  to  a 
foreign  country  to  giye  a  bond,  held  a  denial  of 
the  equal  protection  of  the  laws  because  of  the 
exemption  by  section  6  of  transatlantic  steam* 
ship  companies  and  certain  others  from  the 
operation  of  the  act— Patti  y.  United  Surety 
CJo.  (City  Ct)  844. 

XI.  DUE  PROCESS  OF  LAW. 

fi  319.  Laws  1908,  p.  1041,  c.  850.  <  18,  in  so 
far  as  it  authorizes  destruction  of  yessels  in 
nrhich  liquor  is  illegally  kept  for  sale,  when  such 
ref^^els  do  not  belong  to  the  owner  of  the  liquor, 
held  a  taking  of  property  without  due  process 
)f  law.— Clement  y.  Rabbach  (Sup.)  162. 

CONSTRUCTION. 

!)/  oontraoia,  inttrumenU,  or  judioial  aol«  and 

proceedings, 
lee  CThattel  Mortgages.  S{  127.  141 ;   Contracts, 

§f  143-202;  Deeds,  )§  10(^-168;   Sales,  i  62; 

Wills,  §S  631-707. 

CONTEMPT. 

n  disobedience  of  order  in  garnishment  proceed- 
insrs,  see  Garnishment,  {  189. 

n  disobedience  of  orders  for  payment  of  ali- 
mony, see  Diyorce,  §  269. 

CONTINGENT  REMAINDERS. 

h^ation.  see  Wills,  (  634. 


CONTINUANCE. 

§  20.  On  a  showing  that  defendant's  counsel 
was  engaged  in  the  trial  of  another  cause  in 
another  court,  held,  that  defendant  was  entitled 
to  haye  his  case  continued  subject  to  such  en- 
gagement.—Harde  y.  Purdy  (Sup.)  92. 

f  22.  The  court,  in  an  action  by  a  passenger 
for  an  assault  committed  by  the  conductor, 
held  authorized  in  its  discretion  to  adjourn  the 
case,  so  as  to  giye  defendant  time  to  produce 
eyidence.— Cohen  y.  Brooklyn,  Q.  0.  &  S.  R. 
Co.  (Sup.)  1101. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
Frauds,  Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Cancellation,  see  Cancellation  of  Instruments. 

Damages  for  breach,  see  Damages,  §  124. 

Forms  of  action,  see  Action,  |  27. 

Liquidated  damages  or  penalties,  see  Damages, 
Si  76^^. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Parol  or  extrinsic  eyidenoe,  see  Eyidence,  H 
391-459. 

Reformation,  see  Reformation  of  Instruments. 

Restraining  performance  or  breach,  see  Injunc- 
tion, §  ^. 

Contracts  of  particular  cHassa  of  persons. 
See  Carriers,  f  47;    Corporations,  $S  447-467; 
0>unties,  S  113 ;   Husband  and  Wife,  J  49^  ; 
Master    and    Seryant;     Municipal    (Corpora- 
tions, H  254,  340^75. 

Contracts  reiating  to  particular  subjects. 
See  Interest. 
Ground    for   mechanics'    liens,    see '  Mechanics' 

Liens,  U  97,  115. 
Transportation  of  goods,  see  Carriers,  f  47. 

Partioular  classes  of  empress  contracts. 
See  Bailment;    Bills  and  Notes;    Indemnity; 

Insurance;    Joint  Adyentures;    Partnership; 

Sales. 
Agency,  see  Principal  and  Agent. 
Bills  of  lading,  see  Carriers,  |  47. 
Employment,  see  Master  and  Seryant. 
Leases,  see  Landlord  .and  Tenant. 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Separation  agreements,  see  Husband  and  Wife, 

U  279,  301. 
Suretyship,  see  Prindpal  and  Surety 

Partioular  classes  of  implied  contracts. 
See  Money  Paid;    Use  and  Oocapation;   Woric 
and  Labor. 

Particular  modes  of  discharging  contracts. 
See  Accord  and  Satisfaction;    Compromise  and 
Settlement ;    Payment ;    Release. 

I.  RSQUIBITES  AND  VAZJDITT. 

(E)  VALIDITY  OF  ASSENT. 

S  94.  Facts  held  to  show  nonreliance  upon 
representations  by  the  seller  as  to  the  yalidity 
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of  franchises  sold,  so  that  the  purchaser  could 
not  avoid  the  contract  on  the  ground  of  fraud.— 
Eppley  ▼.  Kennedy  (Sup.)  300. 

S  09.  The  burden  is  on  one  alleging  fraud 
to  avoid  a  contract  to  prove  it— Eppley  v.  Ken- 
nedy (Sup.)  860. 

(F)  LEGALITY  OP  OBJECT  AND  OF  CON- 
SIDERATION. 

§  102.  If  a  theater  circuit  company  was 
actuated  by  malice  in  lawfully  booking  attrac- 
tions on  condition  that  the  owners  of  the  shows 
should  not  serve  the  owners  of  theaters  not  con- 
trolled by  it,  and  thus  mined  the  business  of  a 
competitor,  it  would  not  be  liable. — Roseneau  y. 
Empire  Circuit  Co.  (Sup.)  511. 

§  105.  One  furnishing  supplies  and  work  in 
repairing  defendant's  automobile,  who  paid  a 
discount  to  the  chauffeur  in  violation  of  Pen. 
Code,  {  384r,  held  not  entitled  to  recover  on 
the  contract—general  Tire  Repair  Co.  v.  Price 
(Sup.)  171. 

§  113.  An  agreement  by  persons  seeking  to 
get  a  contract  from  a  corporation  to  pay  a  di- 
rector if  he  should  procure  the  contract  for 
them  held  against  public  policy.— Landes  y. 
Hart  (Sup.)  387. 

§  116.  A  theater  circuit  company  may  law- 
fully book  an  attraction  for  its  theaters  on  con- 
dition that  the  owner  will  not  play  in  compet- 
ing theaters,  and  will  not  contract  so  as  to 
prevent  the  playing  of  his  attraction  in  its 
different  theaters  when  it  may  desire.— Rose- 
neau v.  Empire  Circuit  Co.  (Sup.)  511. 

S  116.  A  theater  circuit  company  in  insisting 
on  a  condition  of  a  contract  with  the  owner  of 
a  show  that  he  will  not  play  in  a  competing 
theater,  and  will  not  contract  so  as  to  prevent 
playing  his  attraction  in  its  theaters  when  it 
may  desire,  is  within  its  legal  rights,  notwith- 
standing it  induces  violation  of  contracts  with 
a  competing  company,  and  practically  prevents 
it  from  obtaining  suitable  attractions.— Rose- 
neau y.  Empire  Circuit  Co.  (Sup.)  511. 

5  125.  Under  (^nst  art.  3,  |  28,  and  C3ode 
Civ.  Proc.  S  3280,  an  agreement  to  pay  a  coun- 
ty clerk,  a  public  officer  under  Public  Officers 
Law  (Laws  1892  p.  1656,  c  681)  {  2,  for  serv- 
ices imposed  by  law,  held  invalid  on  the  ground 
of  public  policy.— Wadsworth  v.  Board  of  Sup'rs 
of  Livingston  County  (Sup.)  8. 

$  141.  In  an  action  for  the  price  of  supplies 
and  work  in  repairing  defendant's  automobile, 
pursuant  to  a  contract  made  with  defendant's 
chauffeuz'  and  ratified  by  defendant,  evidence 
held  to  show  that  plaintiff  allowed  the  chauf- 
feur a  discount  on  the  materials  and  work,  in 
violation  of  Pen.  Code,  fi  384r.— General  Tire 
Repair  Co.  y.  Price  (Sup.)  171. 

H.   OOH8TBUOTION    AND    OPSBA- 
TIOH. 

rA)  GENERAL  RULES  OP  OONSTRUO 
TION. 

6  143.  The  court  cannot  substitute  a  differ- 
ent contract  from  the  one  actually  made,  be- 


cause it  may  think  the  party  bound  tmwise  in 
making  it.— Carroll  v.  Title  Guarantee  &  Trust 
Co.  (Sup.)  660. 

(B)  PARTIEa 

§  187.  If  an  insurer  of  beached  vessels  with 
the  assent  of  the  owner  contracted  with  a  con- 
tractor to  release  them,  incorporating  in  the  con- 
tract a  time  limit  within  which  the  work  was  to 
be  done  for  the  express  benefit  of  the  owner  to 
the  knowledge  of  the  contractor,  the  owner 
would  have  a  right  to  recover  from  the  con- 
tractor for  failure  to  finish  the  work  within  the 
stated  time.— Klauck  v.  Federal  Ins.  Co.  (Sup.) 
1049. 

(Q  SUBJECT-MATTER. 

i  190.  Where  the  seller  of  property  deposit- 
ed with  defendant  a  sum  in  escrow,  to  be  re- 
turned if  the  seller  had  a  violation  against  the 
premises  dismissed,  and  to  be  paid  to  the  buyer 
if  he  did  the  work  necessary  to  have  the  viola- 
tion dismissed,  the  latter  must  show  that  the 
violation  was  removed  and  the  work  paid  for 
by  himself,  in  order  to  recover  the  deposit. — 
Levy  y.  Freiman  (Sup.)  996. 

S  198.  A  contractor  required  to  repair  a 
building  damaged  by  fire,  held  not  required  to 
remove  loose  bricks  in  the  wall. — Hughes  ▼. 
Harbor  &  Suburban  Bldg.  &  Sav.  Ass*n  (Sup.) 
320. 

1 .202.  A  contract  relating  to  the  privilege  of 
furnishing  carriages  for  a  hotel  held  not  a  lease, 
but  a  license  or  privilege.— Lynch  y.  Robert  P. 
Murphy  Hotel  Ck>.  (Sup.)  465. 

V.  PEBFOBMANGE  OB  BBSACH. 

Liability  of  architect  to  third  person  for  inju- 
ries resulting  from  permitting  a  departure 
from  plans  and  specifications,  see  Master  and 
Servant,  {  310. 

Measure  of  damages  for  breach,  see  Damages. 
S  124. 

I  290.  Defendant  held  to  have  waived  a 
clause  in  a  contract  for  digging  a  well.— Foley 
V.  Utica  Sanitary  Milk  Co,  (Sup.)  418. 

§  300.  Under  a  contract  to  move  furniture 
from  one  building  to  another,  particular  ex- 
pense and  delay  held  not  chargeable  to  the 
contractor.— Mehrle  v.  American  Bridge  (3o.  of 
New  York  (Sup.)  724. 

f  303.  A  contractor  was  excused  from  full 
performance  by  the  owners  breaking  an  agree- 
ment to  pay  for  the  work  as  it  progressed.— 
Schlesinger  v.  Ritchie  (Sup.)  116. 

§  303.  Where,  under  his  contract,  plaintiff 
was  in  charge  of  his  work  and  materials,  he 
was  obliged  to  replace  articles  installed  and 
stolen  before  the  contract  waa  completed.— 
Yule  V.  Piatt  (Sup.)  136. 

§  303.  Under  a  contract  to  audit  bills  for 
electricity  and  obtain  rebate  for  overcharges, 
held,  that  defendant  cannot  be  held  for  breach 
of  contract,  in  the  absence  of  a  showing  that 
bills  of  overcharge  were  presented  to  him.— 
Ernst  y.  Electrical  Audit  &  Rebate  0>.  (Sup.) 
731. 
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S  819.  A  contractor  who  abandons  the  work 
without  juBtificatlon  cannot  recover  for  the  work 
done.— D'Ugo  v.  Cirenza  (Sup.)  151. 

§  319.  The  general  rule  is  that,  when  one 
who  hires  a  contractor  prevents  him  from  com- 
pleting his  contract,  he  may  recover  for  the 
work  already  done  according  to  contract.— 
Thacke  v.  Hemsheim  (Sup.)  216. 

VI.  ACTIONS  FOB  BREACH* 

Joinder  of  causes  of  action,  see  Action,  §  45. 
Splitting  causes  of  action,  see  Action,  f  53. 

§  324.  A  special  remedy  for  breach  of  a  con- 
tract held  not  exclusive,  unless  it  is  apparent 
that  such  was  the  intention  of  the  parties. — 
J.  L.  White  Furnace  Co.  v.  C.  W.  Miller  Trans- 
fer Co.  (Sup.)  625. 

§  328.  If  persons  contract  to  do  work  for  an- 
other on  premises  not  in  his  possession,  which 
they  knew,  and  they  agree  to  obtain  possession 
at  their  own  expense,  it  would  be  a  good  defense 
to  an  action  for  damages  based  on  the  fact  that 
they  could  not  obtain  possession.— Indelli  v. 
I>esster  (Sup.)  46. 

§  334.  The  failure  of  the  complaint  to  allege 
consideration  for  the  contract  in  suit  is  a  de- 
murrable defect,  unless  the  contract  is  one 
which  imports  a  consideration. — Poland  v.  Hol- 
lander (Sup.)  1042. 

I  350.  In  an  action  by  a  contractor  for  the 
cost  of  articles  installed  in  defendant's  building 
in  place  of  those  stolen  before  the  contract  was 
completed,  evidence  held  insufficient  to  show  a 
promise  by  defendant  to  pay  for  the  replaced 
articles.— Yule  v.  Piatt  (Sup.)  136. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  S  398. 

CONTRIBUTION. 

Among  insurers,  see  Insurance,  f  603. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §§  80,  85. 
Of  passengers,  see  Carriers,  $  333. 
Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads,  §  99. 

CONVERSION. 

Of  goods  by  broker,  see  Brokers,  §  35. 
Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

§  19.  Real  estate  is  generally  deemed  to  be 
converted  into  personalty  at  testator's  death, 
unless  a  different  intent  appears.— Liveright  v. 
Sternberger  (Sup.)  349. 

§  19.  Will  construed,  and  held  not  to  convert 
testator's  realty  into  personalty  prior  to  the 
leath  of  testator's  widow.— Liveright  v.  Stem- 
t>erger  (Sup.)  349. 


CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey^ 

ances. 
In  trust,  see  Trusts,  §  44. 

Conveyances  hy  or  to  ptHrtioular  eUaseM  of 
penons. 
See  Corporations,  §{  439,  440;    Guardian  and 
Ward,  f  83;   Husband  and  Wife,  S  40i^. 

Conveyances  of  particular  species  of,  or  estates 

or  interests  in,  property. 
See  Easements,  {{  26-36. 

Particular  classes  of  conveyances. 
See  Assignments  for  Benefit  of  Creditors;  Chat- 
tel Mortgages;    Deeds;    Mortgages. 

COPY. 

Of  county  records,  authority  to  make,  see  Coun- 
ties, S  113. 

CORPORATIONS. 

Mandamus,  see  Mandamus,  f  131. 
Quo  warranto,  see  Quo  Warranto. 
Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  §|  153,  391. 

Particular  classes  of  corporations. 

See  Building  and  Loan  Associations;  Munic- 
ipal Corporations;  Railroads;  Street  Rail- 
roads. 

Ranks,  see  Banks  and  Banking. 

Electric  companies,  see  Electricity,  S  4. 

Insurance  companies,  see  Insurance. 

Water  companies,  see  Waters  and  Water  Cours- 
es, S  201. 

H.   CORPORATE  EXISTENCE.  AND 
FRANCHISE. 

S  31.  Franchise  of  a  corporation  defined.— 
People  V.  Consolidated  Gas  Co.  (Sup.)  393. 

IV.   CAPITAL,  STOCK,  AND   DIVI- 
DENDS. 

(B)  SUBSCRIPTION    TO    STOCK. 

S  80.  A  subscriber  for  stock  in  a  new  cor- 
poration pursuant  to  a  syndicate  agreement 
ncld  not  authorized  to  sue  another  for  construe- 
tive  fraud.— Heckscher  v.  Edeuborn  (Sup.)  673. 

(C)  ISSUE   OF   CERTIFICATES. 

S  110.  A  corporation  held  to  have  no  cause 
of  action  because  of  a  sale  of  its  stock  in  con- 
travention of  rights  of  stockholders  to  have  the 
first  opportunity  to  buy.— Waters  v,  Horace 
Waters  &  Co.  (feup.)  432. 

§  110.  Evidence  held  to  show  an  issue  of 
stock  was  not  a  fraud  on  the  corporation.— 
Waters  v.  Horace  Waters  &  Co.  (Sup.)  432. 

(D)  Transfer  of  shares. 

S  121.  The  measure  of  damages  for  failure 
to  deliver  stock  according  to  contract  is  the 
difference  between  the  purchase  price  and  the 
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market  price  when  It  should  have  been  deliyer- 
ed— Sloan  t.  McKane  (Sup.)  648. 

$  121.  A  purchaser's  risht  to  damages  for 
breach  of  a  contract  to  Bell  stock,  to  be  deliv- 
ered on  demand,  held  to  have  been  fixed  by  a 
demand  authorising  the  seller  to  draw  on  him 
for  the  purchase  price.— S)oan  y.  McKane 
(Sup.)  648. 

(B)  INTEREST,  DIVIDENDS.  AND  NEW 
STOCK. 

I  158.  A  sale  of  stodc  of  a  corporation  held 
not  ultra  vires.— Waters  y.  Horace  Waters  & 
Co.  (Sup.)  432. 

V.  BCEMBEB8   AHD    STOCKHOLDERS. 

(A)  BIQHTS  AND  LIABILITIES  AS  TO 
CORPORATION. 

f  175.  An  assessment  against  a  stockholder 
to  pay  estimated  expenses  of  the  corporation 
during  the  current  year  held  not  authorized  by 
a  by-law.— Delaware  Valley  Telephone  Co.  y. 
Tiffany  (Sup.)  867. 

(B)  MEETINGS. 

S  198.  An  injunction  pendente  lite  will  lie 
to  restrain  a  trustee  from  voting  stock  held  in 
trust  for  an  unauthorised  purpose.— Byington 
y,  Piasza  (Sup.)  9ia 

(0)  SUING  OR  DEFENDING  ON  BEHALF 
OP  CORPORATION. 

I  202.  Where  the  facts  constitute  no  cause 
of  action  in  behalf  of  the  corporation,  but,  if  at 
all,  one  in  behalf  of  a  stockholder,  held,  he  can- 
not maintain  an  action  in  its  behalf.— Waters 
V.  Horace  Waters  &  Co.  (Sup.)  432. 

(D)  LIABILITY  FOR  CORPORATE  DEBTS 
AND  ACTS. 

S  223.  Where  goods  are  left  in  the  posses- 
sion of  a  corporation,  and  by  the  action  of  the 
president  thereof  are  converted,  the  president 
held  liable  individually.— McCrea  v.  SlcClena- 
han   (Sup.)  720. 

«  237.  Under  Laws  1851,  pp.  234,  235,  c 
122,  §§  1,  5,  stockholder  of  a  corporation  held 
not  liable  for  deficiency  on  a  purchase-money 
mortgage.— Leighton  v.  Knapp  (Sup.)  1040. 

f  268.  A  complaint  in  an  action  to  enforce  a 
stockholder's  liability,  which  does  not  show  that 
the  debt  was  one  which  the  corporation  was  au- 
thorized to  contract,  is  demurrable. — Leighton 
v.  Knapp  (Sup.)  1040. 

VI.  OFFIG£B8  AND   AGENTS. 

(C)  RIGHTS.  DUTIES,  AND  LIABILITIES 

AS  TO  CORPORATION  AND  ITS 

MEMBERS. 

^  814.  Directors  and  agents  of  a  corporation 
held  to  impliedly  undertake  to  give  the  corpora- 
tion the  benefit  of  their  best  judgment  and  to 
use  their  powers  solely  in  the  interest  of  the 
corporation.— McCloekey  v.  Goldman  (Sup.)  189. 

§  314.  An  officer  of  a  corporation  has  no 
authority  to  transfer  an  account  due  to  it  to  a 
business  concern  in  which  'he  is  interested,  and 


use  the  account  as  a  set-off  against  the  amount 
due  from  such  concern  to  the  debtor. — Mc- 
Clo^ey  V.  Goldman  (Sup.)  189. 

VH.  CORPORATE  POWERS  AND 
LIABIIiITIEB. 

(A)  EXTENT  AND  EXERCISE  OP  POW- 

ERS IN  GENERAL. 

§  891.  Rule  respecting  control  of  the  state 
over  corporations  statea.^City  of  New  Tork 
V.  Bryan  (Sup.)  551. 

(B)  REPRESENTATION   OF   CORPORA- 

TION BY  OFFICERS  AND 
AGENTS. 

Illegality  of  contract  to  pay  director  for  pro- 
curing emi^Ioyment,  see  Contracts,  S  113. 

Notice  to  general  counsel  of  corporation,  see 
Attorney  and  Client,  f  82. 

S  397.  An  assignment  of  a  claim  by  a  private 
business  corporation,  evidenced  by  an  instru- 
ment under  seal,  signed  and  attested  by  the 
executive  officers,  held  sufficient^  without  a  vote 
of  the  directors.— Imbrie  y.  Schlicht  Combustion 
Process  (>>.  (Sup.)  333. 

$  398.  A  stockholder  cannot,  as  such,  bind 
the  corporation  by  acts  or  admissions. — Mc- 
Closkey  y.  Goldman  (Sup.)  189. 

S  400.  A  company  which  took  defendant 
company's  notes  held  not  bound  by  laws  limit- 
ing defendant's  president  and  treasurer's  pow- 
ers, where  it  did  not  know  thereof.— Bacon  t. 
Montauk  Brewing  Co.  (Sup.)  617. 

5  423.  The  agent  of  the  directors  of  a  cox^ 
poration  to  prepare  a  contract  cannot  be  held 
to  have  bound  them  by  an  arrangement  with 
the  other  party,  the  purpose  of  which  was  to 
deceive  them  as  to  the  obligations  of  the  con- 
tract.—Callanan  y.  Keeseville,  A.  C.  &  L.  C.  R. 
Co.  (Sup.)  779. 

6  429.  Persons  dealing  with  a  brewing  com- 
pany could  assume  that  its  president  and  treas- 
urer were  authorized  to  make  notes  to  discharge 
notes  made  by  another  company  in  which  it 
was  interested.— Bacon  y*  Montauk  Brewing 
Co.  (Sup.)  617. 

S  430.  Acts  of  officers  of  a  corporation  in  a 
transaction  in  which  they  individually  and  the 
corporation  are  interested  do  not  bind  the  cor- 
poration, except  as  to  innocent  parties,  unless 
specifically  authorized  or  ratified  by  the  corpora- 
tion.—McCloskey  V.  Ck>;dman  (Sup.)  189. 

f  430.  One  dealing  with  an  officer  of  a  cor- 
poration, who  assumes  to  act  for  it  in  matters 
in  which  the  interests  of  the  corporation  and 
the  officer  are  adverse,  is  put  on  inquiry  as  to 
the  authority  and  good  faith  of  the  officer.— Mc- 
Closkey V.  Goldman  (Sup.)  189. 

(O  PROPERTY  AND  CONVEYANCES. 

f  439.  One  owning  all  the  stock  and  fran- 
chises of  a  corporation  could  sell  them,  the  sale 
not  being  invalid  as  a  sale  by  the  corporation  of 
its  property  and  franchises.— Eppley  y.  Kennedy 
(Sup.)  360. 
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f  440.  Under  Laws  1851,  pp.  234,  235,  c.  122. 
§§  1,  5,  a  purchase-money  mortgage  of  a  cor- 
poration held  enforceable.— Leigh  ton  t.  Knapp 
(Sup.)  1040. 

(D)  CONTRACTS  AND  INDEBTEDNESS. 

§  447.  A  corporation  held  to  have  no  power 
to  Incur  indebtedness,  except  that  conferred  by 
the  act  under  which  it  was  incorporated.— 
Leighton  ▼.  Knapp  (Sup.)  1040. 

§  458.  A  contract  to  sell  the  stock  and  asseu 
of  a  corporation  for  a  certain  sum,  a  part  to  be 
paid  on  delivery  of  the  contract  and  the  re- 
mainder at  stipulated  times,  only  required  the 
stock  and  assets  to  be  turned  over  by  the  seller 
upon  payment  of  the  whole  amount,  and  not  in 

Sroportionate  parts  as  the  installments  became 
ue,— Eppley  v.  Kennedy  (Sup.)  360. 

§  467.  A  corporation  can  neither  make  nor 
indorse  commercial  paper  for  accommodation, 
though  paid  therefor,  but  the  rule  does  not  ap- 
ply where  a  corporation  assumes  another's  ob- 
ligation to  protect  its  own  interests.— Bacon  v. 
Montauk  Brewing  Co.  (Sup.)  617. 

(F)  CIVIL  ACTIONS. 

§  507.  Under  Code  Civ.  Proc.  |  431,  a  service 
of  summons  on  the  acting  cashier  or  treasurer 
of  a  life  insurance  companv  was  a  valid  serv- 
ice on  the  company.— Russell  v.  Pittsburgh  Life 
&  Trust  Co.  (Sup.)  950. 

§  515.  The  defense  of  ultra  vires  must  be 
pleaded  to  be  available  in  an  action  against  a 
corporation  on  a  note.— Bacon  v.  Montauk 
Brewing  Co.  (Sup.)  617. 

9  519.  Evidence  held  insufficient  to  show  a 
corporation  liable  for  tort  of  its  officer.— Bailey 
V.  William  Lynch's  Sons  (Sup.)  131. 

VIU.  IN80I.VEKGT  AND  BEOEITERS. 

§  544.  The  property  of  a  corporation  is  a 
trust  fund  for  the  payment  of  its  debts,  and 
its  creditors  have  a  lien  thereon,  and  may  fol- 
low it  into  the  hands  of  the  directors  or  stock- 
holders.—Hubbard*  V.  United  Wireless  Tele- 
graph Co.  (Sup.)  1016. 

XI.   DI880I.UTIOH  AND  FORFEITURE 
OF  FRANCHISE. 

I  630.  As  a  stock  corporation  is  not  governed 
by  General  Corporation  Law  (Laws  1892,  p. 
1811,  c.  687)  J  30,  but  by  Stock  Corporation 
Law  (Laws  1806,  p.  994,  c  932)  §  57,  an  action, 
after  voluntary  dissolution,  for  negligence  for 
which  the  corporation  was  answerable,  con- 
tinues against  the  corporation,  and  not  against 
the  directors.— Cunningham  v.  Glauber  (Sup.) 
259. 

Xn.   FOREIGN   CORPORATIONS. 

Actions  in  municipal  courts,  see  Courts,  |  189. 

S  648.  Under  Gen.  Corp.  Law  (Laws  1892, 
p.  1805.  c.  687)  §  15,  a  foreign  corporation  with 
no  office  in  the  state,  and  only  taking  orders 
for  furnaces  to  be  furnished  and  installed,  is 


not  compelled  to  obtain  a  certificate.— J.  L. 
White  Furnace  Co.  v.  C.  W.  Miller  Transfer 
Co.  (Sup.)  625. 

^  661.  Neither  a  foreign  corporation  nor  its 
assignee  can  maintain  an  action  on  a  contract 
made  in  New  York,  unless  prior  to  the  making 
thereof  it  has  obtained  the  license  required  by 
General  Corporation  Law  (Laws  1892,  p.  1805, 
c.  687)  S  15.— Manufacturers'  Commercial  Co. 
V.  Blitz  (Sup.)  402. 

S  662.  Under  €ode  Civ.  Proc.  §  1780,  a  resi- 
dent may  sue  foreign  corporations  to  set  aside 
a  fraudulent  transfer  of  property.— Hubbard 
V.  United  Wireless  Telegraph  Co.  (Sup.)  1016. 

S  668.  Service  of  process  on  foreign  corpora- 
tion held  properly  made  on  its  managing  agent, 
within  Code  Civ.  Proc.  §  432.— Russell  v.  Pitts- 
burgh Life  &  Trust  Co.  (Sup.)  990. 

^  672.  Rale  governing  pleading  in  an  action 
by  foreign  corporation  on  contracts  made  in  the 
state,  as  affected  by  General  Corporation  Law 
(Laws  1890,  p.  1063,  c.  563)  1 15,  stated.— Amer- 
ican Mfg.  Co.  V.  Weintraub  (Sup.)  88. 

§  673.  A  foreign  corporation,  organized  to 
buy  and  sell  accounts,  make  contracts,  and  pur- 
chase outstandings,  will  be  presumed  to  l^  a 
stock  corporation.— Manufacturers*  Commercial 
Co.  V.  Blitz  (Sup.)  402. 

I  673.  In  an  action  by  an  assignee  of  a  for- 
eign corporation's  contract,  made  In  New  York, 
the  burden  was  on  plaintilT  to  show  that  the 
corporation  acquired  the  license  to  do  business, 
required  by  General  Corporation  Law  (Laws 
1892,  p.  1805,  c  687)  {  16,  prior  to  making  the 
contract— Manufacturers'  Commercial  Co.  v. 
Blita  (Sup.)  402. 

CORRECTION. 

Of  judgment,  see  Judgment.  I  310. 
Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal, S  648. 

COSTS. 

In  action9  hy  or  against  particular  classes  of 
persons. 
See  Municipal  Corporations,  {  1040. 

In  particular  actions  or  proceedings. 

Foreclosure,  see  Mortgages,  §  582. 

For  separate  maintenance,   see   Husband   and 

Wife,  §  301. 
To  construe  will,  see  Wills,  $  707. 

L  NATURE,  OROUimS,  AHD  EXTENT 
OF  BIGHT  IN  OENEBAI.. 

f  32.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1585,  c  680)  {  332.  and  Municipal 
Court  Rule  2,  subd.  "d,"  a  plaintiff  obtaining  a 
judgment  held  entitled  to  costs. — Smith  y.  Her- 
ring-Hall-Maryin  Safe  Co.  (Sup.)  204. 

I  82.  Where  judgment  was  in  part  for  plain- 
tiff and  in  part  for  defendant,  no  costs  should 
be  allowed.— Cataract  Power  &  Conduit  Co.  t. 
City  of  Buffalo  (Sup.)  1045. 
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IV.  SECURITY  FOR  PATMEKT. 

§  112.  Absolute  right  to  security  for  costs 
because  of  nonresidence  of  plaintiff  must  be 
claimed  before  service  of  answer.— Nassar  v. 
Elias  (Sup.)  106. 

V.  AM OI7HT,  RATE,  AHD  ITEMS. 

Extra  allowance  in  action  to  construe  will,  see 
Wills,  f  707. 

S  149.  On  a  new  trial,  after  reyersal,  the 
prevailing  party  held  not  entitled  to  tax  two 
items  of  costs  before  and  after  notice  of  the 
trial.— Berrent  v.  Simpson  (Sup.)  693. 

VI.  TAXATION. 

{  214.  Where  costs  are  improperly  awarded 
on  dismissal  in  the  Municipal  Court,  plaintiff's 
remedy  is  by  motion  for  retaxation,  under  Mu- 
nicipal Court  Act  (Laws  1902,  p.  1689,  c. 
580)  I  a42,  and  not  by  appeal.— Loewer  v.  New 
York  Taxicab  Co.  (Sup.)  127. 

Vn.  ON  APPEAIi  OR  ERROR,  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR^ 

f  234.  Where  the  appeal  was  from  the  entire 
order  allowing  an  amendment  to  the  complaint, 
and  the  order  was  only  modified  on  appeal  by 
requiring  the  payment  of  additional  costs,  the 
order  will  be  affirmed,  as  modified,  without 
costs.— Audley  v.  Townsend  (Sup.)  145. 

$  251.  In  analogy  to  the  provision  of  <3ode 
Civ.  Proc.  S  3256,  entitling  one  to  whom  costs 
are  awarded  to  include  in  his  bill  of  costs  his 
necessary  disbursements,  an  award  of  costs 
on  appeal  from  a  surrogate's  decree  included 
disbursements;  a  judgment,  *'with  costs,"  al- 
ways including  disbursements,  except  on  ap- 
peals from  orders.— In  re  Perry  (Sup.)  744. 

Vm.  PAYMENT    AND    REBGEDIES 
FOR  OOIXECTION. 

§  270.  The  denial  of  a  motion  to  offset  costs 
held  not  such  an  abuse  of  discretion  as  to  war- 
rant interference  by  the  appellate  court.— Feist 
v.  Weingarten  Bros.  (Sup.)  539. 

§  272.  Costs  of  dismissal  of  appeal  from 
denial  of  a  motion  which  the  Municipal  Court 
had  no  authority  to  entertain  (Code  Civ.  Proc. 
§  3347,  subds.  13,  14;  Municipal  Court  Act,  f 
20)  should  be  deducted  from  costs  improperly 
imposed  on  denial  of  the  motion,  any  balance  to 
be  returned.— Chapman  v.  Preszburg  (Sup.)  160. 

§  277.  In  an  action  at  law  for  damages,  de- 
fendant held  not  entitled  to  a  stay  of  proceed- 
ings until  payment  of  a  judgment  for  costs  re- 
covered by  him  in  a  prior  equitable  action  by 
plaintiff.— Maass  v.  Rosenthal  (Sup.)  4. 

§  281.  The  surrogate  has  no  authority  to 
enforce  payment  of  costs  by  contempt  proceed- 
ings.—In  re  Grant  (Sup.)  283. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTIES. 

See  Municipal  Corporations. 

County  as  proper  luirty  in  action  against  state 

far  injuries  from  conatruction  of  road,   see 

States,  f  184. 

U.  GOVERNMENT  AND  OFFICESS. 

(Q)  CX)UNTY  BOARD. 

§  47.  The  board  of  supervisors  of  a  county 
is  the  ag^nt  of  the  county,  possessing  the  pow- 
ers defined  by  statute,  and  acts  beyond  the  stat- 
ute are  illegal  and  void.— Wadsworth  v.  Board 
of  Sup'rs  of  Livingston  County  (Sup.)  8. 

(D)  OFFICERS  AND  AGENTS. 

Validity  of  contract  for  payment  in  addition  to 
fees  allowed  by  law  as  affected  by  public  pol- 
icy, see  Contracts,  §  125. 

{  72.  A  county  clerk,  making  new  indexes 
for  deeds  in  his  office,  held  to  perform  worii  re- 
quired by  Real  Property  Law  (Laws  1896,  p. 
615.  c.  547)  §  265,  and  a  contract  with  the  coun- 
ty fixing  his  compensation  for  the  work  is  ul- 
tra vires.— Wadsworth  v.  Board  of  Sup'iB  of 
Livingston  County  (Sup.)  8. 

m.  PROPERTY,  CONTRACTS,  ANB 
XJABIXiITIES. 

(B)  CONTRACTS. 

§  113.  New  indexes  for  deeds  in  the  office  of 
the  county  clerk  of  a  county  held  not  copies  of 
existing  indexes,  within  County  Law  (Laws 
1892,  p.  1751,  c  686)  ff  26.— Wadsworth  v. 
Board  of  Sup'rs  of  Livingston  County  (Sup.)  8. 

f  113.  The  certificate  of  the  county  judge  or 
a  justice  of  the  Supreme  Court,  called  for  br 
County  Law  (Laws  1892,  p.  1751,  c  686)  |  2^ 
must  be  in  writing. — Wadsworth  v.  Board  of 
Sup'rs  of  Livingston  County  (Sup.)  8. 

§  113.  County  Law  (Laws  1892,  pp.  1745- 
1756,  c.  686)  art.  2,  §§  10-38,  and  (Seneral  Cor- 
poration Law  (Laws  1892,  p.  1804^  c.  687)  S  11, 
held  not  to  expressly  or  impliedly  authorize  the 
board  of  supervisors  of  a  county  to  contract 
with  the  county  clerk  for  new  indexes  for  deeds 
in  the  clerk's  oflSce.— Wadsworth  v.  Board  of 
Supers  of  Livingston  County  (Sup.)  8. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 

DEBT,   SECURITIES,  AND 

TAXATION. 

f  196.  An  action  by  a  taxpayer  to  restrain 
the  levying,  assessment,  and  collection  of  a 
claim  of  an  individual  against  a  county  pursu- 
ant to  a  resolution  of  the  board  of  supervisors 
held  a  statutory  action.— Wadsworth  v.  Board 
of  Sup*rs  of  Livingston  County  (Sup.)  8. 

V.  CLAIMS  AGAINST   COUNTT. 

S  264.  An  attempted  compromise  between  a 
county  and  a  claimant  of  certiorari  proceetlings 
to  review  the  disallowance  of  the  claim,  and  the 
audit  of  the  board  of  supervisors  of  the  claim 
at  a  less  amount  than  originally  demanded,  are 
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void,  where  the  original  claim  is  invalid.— Wads- 
worth  V.  Board  of  Sup'ra  of  Livingston  County 
(Sup.)  & 

§  204.  A  county  officer,  whose  compensation 
is  fixed,  cannot  rightfully  claim  anything  beyond 
it;  and  any  audit  of  any  claim  for  which  the 
county  is  not  liable  is  void  for  want  of  juris- 
diction.—Wadsworth  V.  Board  of  Sup'rs  of  Liv- 
ingston County  (Sup.)  8. 

S  206.  The  powers  exercised  by  boards  of  au- 
dit are  judicial ;  but  such  boards  are  limited  to 
the  power  conferred  on  them  by  statute,  and  an 
illegal  audit  may  be  attacked  directly  or  collat- 
erally.—Wadsworth  V.  Board  of  Sup'rs  of  Liv- 
ingston County  (Sup.)  8. 

COUNTY  BOARD. 

See  Counties,  |  47. 

COURTS. 

Justices*  courts,  see  Justices  of  the  Peace. 
Mandamus  to  mferior  courts,  see  Mandamus, 

}  61. 
Oi  claims,  see  States,  f  184. 
Review  of  decisions,   see  Appeal. 
Right  to  trial  by  jury,  see  Jury,!  25.        _^ 
Trial  by  court  without  jury,  see  Trial,  {  879. 

n.  ESTABUSIDfENT,    OBOAinZA- 

TION,  AND   PROOEDUBE  IN 

OENERAIi. 

(O  RULES  OF  COTTRT  AND  CONDUCT  OF 
BUSINESS. 

$  78.  The  court  cannot  in  advance,  on  mo- 
tion, give  instruction  as  to  future  procedure  in 
an  action.— Milovich  v.  American  Servian  So- 
ciety (City  Ct)  851. 

(D)  RULES  OF  DECISION,  ADJUDICA- 
TIONS. OPINIONS,  AND  RECORDS. 

§  91.  The  Special  Term  must  follow  the  de- 
cision of  the  Appellate  Division  in  the  same  de- 
partment where  there  is  a  conflict  between  such 
decinion  and  that  of  the  Appellate  Division 
of  another  department.— Haass  v.  Rosenthal 
(Sup.)  4. 

IV.  COURTS  OF  UMITfiD  OB  INFE- 
BIOB  JUBISDIOTION. 

Recovery  of  costs  on  review  ofproceedings  of 

municipal  court,  see  Costs,  $  272. 
Right  of  prevailing  party  in  municipal  court  to 

costs,  see  Costs,  %  32. 

f  1S8.  Under  the  direct  provisions  of  Mu- 
nicipal Court  Act  (Laws  1902,  p.  1488,  c  580) 
$  1.  subd.  6,  that  court  has  no  jurisdiction  of  an 
action  on  a  judgment  of  a  court  of  record.— 
Swing  V.  Kaufman  (Sup.)  143. 

S  188.  The  New  York  Municipal  Court  has 
no  equity  jurisdiction.— Erkins  v.  Tucker  (Sup.) 
256. 

S  189.  The  Municipal  Court  held  to  have  no 
power  to  impose  costs  on  denial  of  motion  to 
open  default.— Martin  v.  Lefkowitz  (Sup.)  64. 


1:. 


S  189.  The  Municipal  Court  held  to  have  no 
power  to  give  judgment  on  the  pleadings  under 
Code  Civ.  Proc.  S  547,  as  added  by  Laws  1908, 

.  462,  c  166;    Code  Civ.  Proc.  J  3347,  subd. 

.—Martin  v.  Lefkowitx  (Sup.)  (54. 

§  189.  The  Municipal  Court  held  to  have  no 
power  to  strike  out  pleadings  as  frivolous.— Mar- 
tin V.  Lefkowitz  (Sup.)  64. 

§  189.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1497,  c  580)  S  25,  subd.  3,  a  complaint 
alleging  that  plaintiff  was  a  foreign  corporation, 
and  failing  to  show  that  any  of  the  parties  re- 
sided in  the  city,  held  not  demurrable,  as  show- 
ing want  of  jurisdiction.— American  Mfg.  Co.  v. 
Weintraub  (Sup.)  88. 

§  189.  An  Older  setting  aside  a  verdict  as 
contrary  to  the  evidence,  but  omittlnx  to  set 
the  case  for  retrial,  as  required  by  ftfunicipal 
Court  Act  (Laws  1902.  p.  1563,  c  580)  {  254, 
held  error.— Murphy  v.  Joline  (Sup.)  108. 

5  189.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1563,  c.  580)  <  254,  the  trial  justice 
held  to  have  power  to  amend  and  modify  the 
judgment— Janson  v.  Potruch  (Sup.)  111. 

I  189.  An  order  of  the  Municipal  (Dourt,  not 
only  vacating  the  judgment,  but  dismissing  the 
action,  held  void  as  exceeding  the  court's  juris- 
diction, under  Municipal  (Ik>urt  Act  (Laws  1902, 
p.  1562,  c.  580)  S  253.— Lasker  y.  Guterman 
fSnp.)  114. 

6  189.  Where  defendants  were  summoned  to 
appear  in  the  Municipal  Court  to  answer  the 
complaint,  but  no  complaint  was  filed,  the  ac- 
tion could  be  dismissed  upon  motion,  though 
plaintiff  had  filed  a  bill  of  particulars.— Johnson 
V.  Pelletreau  (Sup.)  129. 

8  189.  Parties  duly  may  go  to  trial  in  the 
Municipal  (Ik)urt  on  an  issue,  though  the  action 
could  have  been  dismissed  on  motion,  because  of 
failure  to  file  a  complaint.— Johnson  v.  Pelle- 
treau (Sup.)  129. 

§  189.  Municipal  Court  Act  (Laws  1902,  p. 
1536,  c.  580)  8  14i>,  subd.  2,  held  not  to  restrict 
demurrers  to  complaints  which  are  in  writing. 
—Spitz  V.  New  York  Taxicab  Co.  (Sup.)  247. 

§  189.  The  statement,  "Omplaint,  personal 
injuries,  etc.,"  indorsed  on  a  summons  in  the 
Municipal  Court,  is  not  a  statement  of  facts 
constituting  a  cause  of  action,  and  a  demurrer 
thereto  should  be  sustained,  and  plaintiff  allow- 
ed to  amend,  under  Municipal  Ourt  Act  (Laws 
1902,  p.  1536.  c  580)  (  145,  subd.  4,— Spitz  v. 
New  York  Taxicab  Co.  (Sup.)  247. 

S  189.  A  complaint  not  stating  a  cause  of 
action  could  not  be  aided  by  a  bill  of  particulars 
served  eight  days  after  joinder  of  issue,  since 
it  could  not  create  an  issue  of  fact  not  thereto- 
fore tendered  defendant.— Spitz  v.  New  York 
Taxicab  Co.  (Sup.)  247. 

S  189.  Under  Municipal  CouTt  Act  (Laws 
1902,  p.  1496,  c  580)  ^  20,  Code  Civ.  Proc.  § 
740,  relating  to  proof  of  authority  of  an  attor- 
ney to  confess  judgment,  applies  to  causes  in 
the  Municipal  Courts.— Miller  v.  Allen  (Sup.) 
253. 


For  cases  In  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date  ft  Indexes  see  same  topic  ft  section  (8)  NUMBER 


Digitized  by 


Google 


1176 


115  NEW  TOBK  SUPPLEMENT. 


§  189.  Rule  respecting  substitntion  of  parties 
in  summary  proceedings,  as  affected  by  Munici- 
pal Court  Act  (Laws  1902,  p.  1546,  c,  580)  fi 
187,  and  CJode  Civ.  Proc.  i  2244,  stated.— 
Erkins  v.  Tucker  (Sup.)  256. 

§  189.    A  bill  of  particulars  containing  two 
^f  causes  of  action,  filed  after  joinder  of  issues  on 
one  cause,  held  not  to  require  an  election  be- 
tween causes.— Ernst  y.  Electrical  Audit  &  Re- 
bate Co.  (Sup.)  731. 

§  189.  Under  Laws  1907,  p.  554,  c.  804,  fi 
253,  Municipal  Court  Act  (Laws  1902,  p.  1570, 
c.  580)  fi  277,  Code  Civ.  Proc.  fifi  1261,  1264, 
and  Municipal  Court  Act  (Laws  1902,  p. 
1572,  c  580)  fi  284,  subd.  9,  a  Municipal  Court 
held  authorized  to  set  aside  at  any  time  a  de- 
fault judgment,  although  the'  judgment  has  been 
paid  and  a  satisfaction  piece  entered.— Linden- 
bom  V.  Vogel  (Sup.)  962. 

6  189.  Rights  of  a  plaintiff  in  the  New 
York  MuDicipal  Court  respecting  the  framing 
of  the  complaint  stated.— Reed  v.  Landau  (Sup.) 
1068. 

fi  189.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1535,  c.  580)  fi  145,  subd.  1,  an  indorse- 
ment on  a  summons  under  an  oral  complaint 
held  insufficient.— Reed  v.  Landau  (Sup.)  1068. 

fi  190.  Appeal  held  not  to  lie  from  a  default 
judgment.— Martin  v.   Lefkowitz   (Sup.)   64. 

fi  190.  An  order  of  the  Municipal  Court,  void 
as  exceeding  its  jurisdiction,  under  Municipal 
Court  Act  (Laws  1902,  p.  1562,  c.  580)  fi  2o3, 
held  not  appealable.— Lasker  y.  Guterman 
(Sup.)  114. 

fi  190.  Where  costs  are  improperly  awarded 
on  dismissal  in  the  municipal  court,  plaintiffs 
remedy  is  by  motion  for  retaxation,  under  Mu- 
nicipal Court  Act  (Laws  1902,  p.  1589,  c.  580) 
fi  342,  and  not  by  appeal.— Loewer  v.  New  York 
Taxicab  CJo.  (Sup.)  127. 

fi  190.  On  a  motion  to  determine  which  of 
conflicting  orders  was  the  order  of  the  court,  a 
defense  to  the  entering  of  plaintiff's  order  held 
of  no  avail.— Feist  y.  Weingarten  Bros.  (Sup.) 
539. 

V.   COURTS  OF  PROBATE  JURISDIC- 
TION. 

Authority  of  surrogate  to  enforce  payment  of 
costs  by  contempt  proceedings,  see  Coata,  fi 
281. 

fi  198.  A  Surrogate's  Court  held  without  ju- 
risdiction to  vacate  a  deed  bv  an  executrix  and 
receipts  by  legatees.— Farrelly  y.  Skelly  (Sup.) 
522. 

§  202.  Under  Code  Civ.  Proc.  fi  2481,  subd. 
6,  the  moving  papers  on  a  motion  to  modify  a 
surrogate's  decree  must  point  out  the  grounds 
of  the  motion.— In  re  Peck's  Estate  (Sup.)  239. 

fi  202.  Under  Code  Civ.  Proc.  fi  2481,  subd. 
6,  the  surrogate  held  without  authority  to  modi- 
fy a  decree  for  judicial  error  therein ;  but  the 
remedy  of  the  party  aggrieved  is  by  appeal, 
authorized  bv  sections  2568,  2572.— In  re  Peck's 
Estate  (Sup.)  239. 


Vm.   CONCURREKT  ANB  COHFIilGT- 

HC O  JURISDICTION,  AND 

COMITT. 

(C)  CJOURTS  OF  DIFFERENT  STATES  OR 
COUNTRIES. 

(  516.  Injunction  granted  to  restrain  action 
in  foreign  state  pending  action  in  the  state.— 
Webster  y.  Columbian  Nat.  Life  Ins.  Co.  (Sup.) 

892. 

COVENANTS. 

In  lease,  see  Landlord  and  Tenant,  {{  48»  125. 

COVERTURL 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  {{  321-888L 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  Creditors'  Suit ;  Fraudulent  Conyey- 
ances. 

Of  intestate,  see  Descent  and  Distribution,  f 
119. 

Of  testator,  see  Wills,  fi  827. 

Remedies  against  surety,  see  Principal  and  Sure- 
ty, fi  139. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conyeyanceo, 
see  Fraudulent  Conyeyances,  fifi  221-312. 

Right  to  maintain  action  against  foreign  cor- 
porations, see  Corporations,  fi  662, 

fi  7.  The  power  of  a  court  of  equity  to  take 
jurisdiction  of  a  judgment  creditor's  suit  in  aid 
of  an  execution  is  not  limited  to  the  creditor's 
action  specified  in  Code  Ciy.  Proc.  fifi  1871- 
1879,  nor  to  those  in  which  a  question  of  fraud 
is  involved.— Hubbard  y.  United  Wireless  Tele- 
graph Co.  (Sup.)  1016. 

fi  8.  In  a  judgment  creditor's  suit  in  aid  of 
an  execution,  personalty  as  well  as  realty  may 
be  reached,  wnere  it  is  alleged  that  the  same 
was  disposed  of  in  fraud  of  the  judgment  cred- 
itor.—Hubbard  y.  United  Wireless  Telegraph 
Co.  (Sup.)  lOia 

CRIMINAL  LAW. 

Grand  Jury,  see  Grand  Jury. 

Particular  oifenses. 
See  Adulteration;  Health,  fi  32;  Homicide;  Lar» 

ceny;    Nuisance,  fi  92;    Vagrancy. 
Bastardy,  see  Bastards,  fifi  61,  65. 
Violation  of  food  laws,  see  Food,  fifi  14,  21* 

X.  EVIDENCE. 

In  particular  criminal  prosecutions. 
See  Homicide,  fi  237 ;   Vagrancy,  fi  5. 
Bastardy  proceedings,  see  Bastards,  §fi  61-65. 
For  violation  of  food  laws,  see  Food,  fi  21. 
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A.)  JUDICIAL  NOTICE,  PRESUMPTIONS, 
AND  BURDEN  OF  PROOF. 

S  304.  The  court  may  take  judicial  notice 
hat  towns  are  adjoining  towns  in  the  same 
ounty.— People  v.  Loris  (Sup.)  236. 

(C)  OTHER  OFFENSES,  AND  CHARAC- 
TER OF  ACCUSED. 

S  309.  Evidence  directly  tending  to  prove  de- 
PD'lant  guilty  is  not  rendered  inadmissible  be- 
au se  it  also  tends  to  prove  him  guilty  of  other 
rimes.— People  v.  Dudenhausen  (Sup.)  374. 

S  371.  Where  there  is  a  question  of  intent  to 
e  proved,  facts  showing  uie  condition  of  ac- 
uspd's  mind  at  or  about  the  time  the  crime  was 
ommitted  is  held  admissible,  though  such  facta 
'ould  tend  to  convict  him  of  another  crime. — 
V^ople  V.  Dudenhausen  (Sup.)  374. 

§  371.  Evidence  of  similar  transactions  at 
bout  the  same  time  held  admissible  to  show 
ef^ndant's  fraudulent  intention,  where  he, 
laiming  to  have  a  customer  for  a  necklace,  ob- 
iined  one  of  L.,  on  a  statement  that  it  was  to 
emain  the  property  of  L.,  but  with  power  to 
?H  it  and  account  for  the  proceeds,  and  im- 
led lately  pawned  it— People  y.  Weber  (Sup.) 
53. 

ft  372.  In  a  prosecution  of  a  physician  for 
racticing  under  an  assumed  name  in  violation 
f  Public  Health  Law  (Laws  1893,  p.  1547,  c. 
61.  as  amended  by  Laws  1895.  p.  258,  c.  398), 

153,  evidence  that  accused  had  treated  persons 
ther  than  the  one  named  in  the  indictment  and 
t  other  times  and  places  held  inadmissible.— 
'eople  v.  Dudenhausen  (Sup.)  374. 

(D  OPINION  EVIDENCE. 

S  456.  Mere  opinions,  characterizations,,  and 
onclusions  of  a  nonexpert  witness  as  to  the  in- 
anity of  accused  are  incompetent— People  v. 
ones  (Sup.)  800. 

(M)  WEIGHT  AND  SUFFICIENCY. 

i  556.  The  testimony  of  a  private  detective 
mployed  to  procure  evidence  of  illegal  sales  of 
qnor  mast  be  received  with  great  caution  and 
is  trust,  though  he  is  not  an  accomplice.— 
'eople  V.  Loris  (Sup.)  236. 

Xin.  MOTIONS    FOB    NEW    TBIAI. 
AND  IN  ARRS8T. 

S  923.  Where  accused  fails  to  challenge  a 
iror,  as  authorized  by  Code  Cr.  Proc.  §§  369. 
70,  he  cannot  ask  for  a  new  trial  on  the  ground 
lat  the  juror  was  over  70  years  of  age.— People 
.  Thayer  (Co.  Ct.)  855. 

I  938.  The  power  to  grant  a  new  trial  in  a 
rosecution  for  homicide  is  limited  to  the  provi- 
ions  of  CJode  Cr.  Proc.  §§  463,  465.— People  v. 
ones  (Sup.)  800. 

§  938.  A  motion  by  accused  for  a  new  trial 
3r  newly  discovered  evidence  is  addressed  to 
ie  sound  discretion  of  the  trial  court— People 
.  Jones  (Sup.)  800. 

§  941.  Newly  discovered  evidence  is  cumula- 
vo.  where  it  is  of  the  same  nature  as  that 


previously  produced  to  establish  accused's  In- 
sanity.— People. V.  Jones  (Sup.)  800. 

XIV.  JUDGMENT,  SENTENCE,  AND 
FINAL   CplfMITBfENT. 

(  999.  A  commitment  under  Laws  1882,  p. 
1,  c.  410,  as  amended  by  Laws  1903,  p.  1022, 
c.  436,  not  reciting  the  age  of  the  person  com- 
mitted, held  invalid.— People  v.  Superintendent, 
Agent,  or  Warden  of  Protestant  Episcopal  House 
of  Mercy  (Sup.)  94& 

ZV.  APPEAL  AND  EBBOB,  AND 
CEBTIORABL 

(Q  PROCEEDINGS   FOR  TRANSFER  OF 
CAUSE,  AND  EFFECT  THEREOF. 

S  1073.  Statement  of  test  of  propriety  of 
granting  a  certificate  of  reasonable  doubt  for 
stay  pending  appeal  from  conviction.— People 
V.  Meadows  (Sup.)  656. 

(G)  REVIEW. 

§  1168.  Where  it  does  not  appear  that  a 
witness  rejected  as  incompetent  knew  or  could 
testify  to  the  matter  under  inquiry,  no  exception 
to  the  rejection  lies.- People  v.  Loris  (Sup.)  236. 

CROSS-EXAMINATION. 

See  WitneMea,  H  268,  276. 

CUMULATIVE  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  I  941. 


see  Habeas 


CUSTODY. 

Of  child,  see  Infants,  i  16. 
Of  child,  habeas  corpus  to  secure. 
Corpus,  S  99. 


CUSTOMS  AND  USAGES. 

S  18.  An  allegation  of  a  custom  of  trade 
must  show  the  custom  to  be  general  and  uni- 
form, and  that  it  has  existed  for  a  suflldent 
time  to  bind  defendant,  or  that  defendant  dealt 
with  a  knowledge  of  the  custom.— Poland  ▼• 
Hollander  (Sup.)  1042. 

i  18.  A  general  custom  or  usage,  such  as 
may  be  judicially  noticed,  may  be  noticed  on 
demurrer  without  being  alleged;  but  a  local 
custom  or  usage  of  a  particular  trade  cannot 
be.— Poland  y.  Hollander  (Sup.)  1042. 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 
see  Eminent  Domain,  {{  69-157. 

Damaoe9  for  partUmlar  injuriei. 
See  Fraud,  I  59;  Nuisance,  91  72,  76. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  Sales,  §  4ia 
Breach  of  covenants  in  lease,  see  Landlord  and 

Tenant,  §  48. 
Breach  of  warranty,  see  Sales,  i  442. 
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Failure  to  deliver  corporate  stock  to  parcbaaer, 

see  Corporations,  f  121. 
Wrongful  discharge  of  servant,  see  Master  and 

Servant,  f  41. 

n.  irOMIKAIi  DAMAGES. 

For  fraud,  see  Fraud,  S  69. 

m.   GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTINGENT, 

OR  PROSPECTIVE,  CONSEQUENCES 

OR  LOSSES. 

f  23.  Where  a  company  contracted  with  a 
third  person  to  perform  certain  acts  which  the 
company  had  agreed  to  have  performed  for 
another,  and  the  third  person  knew  of  the 
agreement,  it  would  be  liable  to  the  company, 
upon  breach  of  its  contract,  for  damages  the 
company  would  sustain  from  failure  to  have 
the  acts  performed  as  it  had  agreed.— Klauck 
V.  Federal  Ins.  Co.  (Sup.)  1049. 

§  36.  Evidence  that  plaintiff  would  suffer 
from  miscarriages  could  not  be  used  as  a  basis 
of  damages  for  pecuniary  loss  by  being  deprived 
of  future  offspring.— Devine  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  2C3. 

§  46.  If  a  tenant  breached  his  covenant  to 
repair,  the  landlord's  measure  of  damages 
would  be  the  reasonable  cost  of  making  such 
repairs,  regardless  of  whether  he  had  expended 
money  in  making  them.— Niles  v.  Iroquois  Real- 
ty Co.  (Sup.)  602. 

(C)  INTEREST,   COSTS.   AND   EXPENSES 
OF  LITIGATION. 

§  68.  Interest  held  not  recoverable  on  a  per- 
centage of  the  contract  price  of  work  retained 
until  completion  of  the  work,  where  under  the 
contract  nothing  was  due  until  completion  of 
the  work.— O'Rourke  v.  City  of  New  York 
(Sup.)  398. 

§  68.  Interest  on  a  principal  sum  not  sued 
for  cannot  be  allowed  as  part  of  the  damages.- 
O'Rourke  v.  City  of  New  York  (Sup.)  398. 

IV.  UQUIDATED   DAMAGES  AND 
PENAI.TIES. 

9  76.  The  rule  stated  as  to  when  a  stipu- 
lated amount  will  be  deemed  liquidated  dam- 
ages.—Levy  V.  Freiman  (Sup.)  996. 

J  77.  The  intent  of  the  parties  must  control  in 
determining  whether  a  sum  to  be  forfeited  on 
breach  of  a  contract  was  intended  as  a  penalty 
or  as  liquidated  damages.— Salzer  v.  Sheffield 
Farms  Slawson  Decker  Co.  (Sup.)  81. 

§  79.  The  cases  stated  when  an  amount  stip- 
uhited  in  a  contract  will  be  considered  as  liqui- 
dated damages  and  not  as  a  penalty. — Salzer  v. 
Sheffield  Farms  Slawson  Decker  Ck).  (Sup.)  81. 

§  80.  Rule  for  determining  whether  damages 
for  breach  of  contract  are  liquidated  determin- 
ed.—Holland  Torpedo  Boat  Co.  v,  Nixon  (Sup.) 
573. 

§  81.  Where  the  seller  of  property  deposited 
a  sum  ill  escrow,  to  be  returned  if  he  removed 


a  violation  against  the  premises,  and  to  be 
paid  to  the  buyer  if  the  buyer  did  the  work 
necessary  to  remove  the  violation,  upon  re- 
moving the  violation  by  doins  the  work,  th^ 
buyer  neld  entitled  to  recover  the  whole  sum  as 
liquidated  damages.— Levy  y.  Freiman  (Snr.' 
886. 

i  86.  Party  to  contract  held  liable,  on  failure 
to  complete  within  a  reasonable  time,  only  f^*: 
actual  damages.— Holland  Torpedo  ^at  Co. 
T.  Nixon  (Sup.)  673. 

VI.  MEASUBJB  OF  DAMAGES. 

Breach  of  covenants  in  lease,  see  Landlord  and 

Tenant,  fi  48. 
Failure  to  deliver  corporate  stock  to  purchaser, 

see  <>>rporationB,  {  121. 

(CD  BREACH  OF  CONTRACT. 
i  124.  Where  a  contractor  abandoned  th? 
work  on  the  owners'  failing  to  pay  aa  the  work 
progressed,  as  agreed,  he  could  reoover  euu 
profits  as  would  reeult  from  full  performance.— 
Schlesinger  v.  Ritchie  (Sup.)  116. 

§  124.  The  general  rule  is  that  a  contractor, 
prevented  by  his  hirer  from  oompletinff  his  con- 
tract, and  entitled  to  recover  for  work  alreadj 
done  according  to  contract,  may  tecover  the  full 
contract  price,  less  the  cost  of  completing  tbe 
same.— Thacke  v.  Hemshelm  (Sup.)  21€k 

VH.  INADEQUATE    AND    EXGE8SIVI 
DAMAGES. 

(  130.  A  verdict  of  $250  in  a  personal  injuir 
action  held  not  so  manifestly  excessive  as  to 
justify  setting  It  aside.— Maloney  v.  Silbermao 
(Sup.)  1076. 

I  182.  Ten  thousand  dollars  for  loss  of  oce 
hand  and  further  injury  to  the  other  held  no: 
excessive.— Deegan  v.  Gutta  Percha  &  Rublie: 
Mfg.  Co.  (Sup.)  291. 

§  132.  A  verdict  in  a  personal  injury  actioc 
held  not  excessive. — Hughes  v.  Harbor  &  Sub- 
urban Bldg.  &  Sav.  As8*n  (Sup.)  320. 

Vm.  PIJ5ADINO,  EVIDEHOS;  AHD 
ASSESSMENT. 

(A)  PLEADING. 

S  142.  Special  damages  from  breach  of  core- 
nant  in  a  lease  of  carrying  capacity  of  a  ficj: 
held  required  to  be  pleaded.— Scheffler  Press  t. 
Perlman  (Sup.)  40. 

f  142.  To  entitle  plaintiff  to  recover  the  dnis- 
ages  which  naturally,  but  not  necessarily,  resuit 
they  must  be  specifically  alleged. — laman  t. 
Loring  (Sup.)  833. 

I  157.  In  an  action  for  fraud,  plaintiff,  on 
a  general  allegation  of  damages,  la  entitled  tt' 
recover,  in  addition  to  nominal  damages,  th^ 
damages  which  necessarily  result.- Isman  t. 
Loring  (Sup.)  838. 

(B)  EVIDENCE. 

S  168.  On  an  issue  of  damages  for  personal 
injury,  it  was  competent  to  show  that  plaintif  s 
capacity   to   conceive  would   continue,  but  sl« 
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would  continually   suffer  from   miscarriages.— 
Devine  v.  Brooklyn  Heights  R.  Co.  (Sup.)  263. 

(C)  PROCEEDINGS  FOR  ASSESSMENT. 

$  216.  To  charge  that  plaintiff,  suing  for 
personal  injuries,  is  entitled  to  recover  "for  the 
deprivation  of  her  natural  powers,"  is  strictly 
correct,  and  does  not  intimate  that  damages  may 
be  given  for  pecuniary  loss  by  being  deprived 
of  future  children.— Devine  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  263. 

DEATH. 

Suspension  of  running  of  statute  of  limitation, 
see  Ldmitation  of  Actions,  ^  83. 

II.   ACTIONS    FOB    0AV8INO    DEATH. 

Action  based  on  theory  of  nuisance,  see  Nui- 
sance, S  76. 

(D)  PLEADING  AND  EVIDENCE. 

9  48.  Complaint  in  an  action  in  New  York 
by  an  administrator  for  negligent  injuries  re- 
sulting in  death  occurring  in  New  Jersey  held 
insufficient  to  sustain  an  action  therefor  in  this 
state. — Howlan  v.  New  York  &  N.  J.  Telephone 
Co.  (Sup.)  316. 

DE  BONIS  NON. 

Administrators,  see  Executors  and  Administra- 
tors, §  37. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  Creditors'  Suit ;  Fraudulent  Convey- 
ances. 

DECEDENTS.     • 

Estates,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  §  150. 

DECEIT. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading,  t  68. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  {  273. 

DEEDS. 

Absolute  deed  as  mortgage,  see  Mortgages,  H 

37,  38. 
Admissions  by  grantor,  see  Evidence,  §  233. 
By  or  to  guardian  or  ward,  see  Guardian  and 

Ward,  $  83. 
By  or  to  husband  or  wife,  see  Husband  and 

Wife,  I  49%. 
In  fraua  of  creditors,  see  Fraudulent  Convey- 


Of  easement,  see  Easements,  |{  26-^6. 

Parol   or  extrinsic  evidence,   see   Evidence,   §1 

391-459. 
Reformation,  see  Reformation  of  Instruments. 
Trust  deeds,  see  Mortgages. 
Will  distinguished  from  deed,  see  Wills,  t  8& 

X.  REQUISITES  AND  VAUDITT. 

(D)  DELIVERY. 

S  66.  Under  the  facts,  held,  there  was  a  de- 
livery of  a  deed,  and  a  consequent  change  of  in- 
terest, avoiding  a  fire  policy. — Sewell  v.  Home 
Ins.  Co.  (Sup.)  345. 

(E)  VALIDITY. 

S  70.  A  grantee's  misrepresentation  as  to 
his  intention  as  to  the  kind  of  a  building  he 
intended  to  erect  on  the  lot  held  in  effect  a 
misrepresentation  of  fact,  so  as  to  avoid  the 
deed  on  the  ground  of  fraud.— Adams  v.  Gillig 
(Sup.)  999. 

n.   BEOOBDINO  AND  BEOISTRA- 

Tioir. 

Authority  of  board  of  county  supervisor  to  con- 
tract for  making  copies  of  indexes  for  deeds 
in  cleik's  office,  see  Counties,  |  113. 

III.  ooirsTBiroTioir  and  opera- 
tion. 

(a)  general  rules  of  construc- 
TION. 

§  100.  The  construction  of  a  deed  must  be 
confined  to  its  languaf^e,  but  surrounding  cir- 
cumstances may  be  considered.— Ray  v.  Grube 
(Sup.)  737. 

(O  ESTATES  AND  INTERESTS  CREATED. 

§  132.  A  grantee's  interest,  other  than  a  life 
estate  conveyed  to  him,  held  to  be  an  estate  in 
expectancy,  a  future  estate  termed  a  remain- 
der, and  as  such  descendible,  devisable,  and 
alienable,  the  same  as  an  estate  in  possessiou, 
under  Real  Property  Law  (Laws  189ti.  pp."* 
564,  567,  c.  547)  9f  26-28,  49.— Ray  v.  Grube 
(Sup.)  737. 

§  132.  A  deed  hdd  not  only  to  convey  a  life 
estate  to  a  grantee,  but  a  remainder  vesting  in 
him  on  its  delivery,  pursuant  to  Real  Property 
Laws  (Laws  1896,  p.  593,  c.  547)  §  209.— P.ay  v. 
Grube  (Sup.)  737. 

(E)  CONDITIONS    AND    RESTRICTIONS. 

Reformation  bv  insertion  of  restrictive  cove- 
nant, see  Reformation  of  Instruments,  §  25. 

S  145.  A  provision  of  a  deed  will  be  con- 
strued as  a  covenant,  rather  than  a  condition 
subsequent.  If  possible.— Freer  v.  Glen  Springs 
Sanitarium  Co.  (Sup.)  734. 

§  154.  Instrument  construed,  and  held  not  a 
present  grant  of  a  future  estate. — Boon  v.  Cas- 
tle (Sup.)  583. 

S  155.  Requirement  of  deed  that  land  con- 
veyed be  used  for  cemetery  purposes  hdd  not  a 
condition  subsequent,  the  breach  of  which  would 
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work  a  forfeiture.— Freer  ▼.  Glen  Springs  Sani- 
tarium Co.  (Sup.)  734. 

§  156.  The  right  to  re-enter  for  the  breach 
of  a  condition  subsequent  in  a  deed  of  land  may 
be  exercised  only  by  the  grantor  or  his  heirs. — 
Van  Meter  v.  Kelly  (SupO  94a 

§  168.  Evidence  held  not  to  establish  a  re-en- 
try on  land  for  breach  of  conditions  subsequent 
in  deed  to  school  district,  so  as  to  bind  an  heir 
of  the  grantor.— Van  Meter  y.  Kelly  (Sup.)  943. 

IV.  PLEADING  AND  EVIDENCE. 

{  211.  In  a  suit  to  set  aside  a  deed  to  a  lot 
as  being  procured  by  fraud,  evidence  held  to 
sustain  a  finding  that  defendant  intended  to 
erect  a  garage  thereon,  when  be  purchased  the 
lot,  representing  that  he  intended  to  erect 
dwelUngs.— Adams  v.  Glllig  (Sup.)  999. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  SS  101-145. 

DELIVERY. 

Of  deed,  see  Deeds,  J  56. 
Of  goods  sold,  see  Sales,  S  201. 
Of  property   taken  in  replevin,   see  Replevin, 
I  54. 

DEMAND. 

For  payment  of  bill  or  note,  see  Bills  and  Notes, 

DEMURRER. 

In  pleading,  s«e  Pleading,  H  193-222. 

DENIALS. 

In  pleading,  aee  Pleading,  M  120,  121. 

DEPOSITIONS. 

See  Affidavits;  Witnesses. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  H  140,  154. 

DERRICKS. 

Injuries  to  servants  caused  by,  see  Master  and 
Servant,  $  97. 

DESCENT  AND  DISTRIBUTION. 

See  E}xecutor8  and  Administrators;   Wills. 
Inheritance  and  transfer  taxes,  see  Taxation,  ( 

883. 

n.   PERSONS   ENTITIiEB  AND  THEIR 
RESPECTIVE  SHARES. 

(A)  HEIRS  AND  NEXT  OF  KIN. 

S  47.  A  will  held  not  to  contain  such  "men- 
tion" of  an   after-born   child   as  was  contem- 


plated by  Rev.  St.  (Ist  Ed.)  pt  2,  c.  6,  tit  1, 
art.  8,  §  49,  as  amended  by  Laws  1869.  p.  40. 
c.  22,  and  hence  to  entitle  daughters  bosn  after 
its  execution  to  share  in  the  testator's  estate  as 
the  statute  provides.— Tavshanjian  v.  Abbott 
(Sup.)  938. 

III.  RIGHTS  AND  LIABIIilTIES  OF 
HEIRS  AND  DISTRIBITTEES. 

(A)  NATURE    AND    ESTABUSHMENT   OP 
RIGHTS  IN  GENERAL. 

Right  of  heirs  of  grantor  to  re-enter  for  breach 
of  conditions  subsequent  in  deed,  see  Deeds,  § 
156. 

(C)  DEBTS  OF  INTESTATE  AND  INCUM- 
BRANCES ON  PROPERTY. 

Computation  of  time  in  action  against  heirs 
or  distributees,  see  Limitation  of  Actions,  §  S3. 

fi  119.  Code  Civ.  Proc  1 1643,  authorizing  an 
action  against  heirs  to  subject  real  estate  de- 
scended to  them  to  the  payment  of  the  decedent's 
debts,  does  not  provide  a  new  absolute  remedy, 
but  one  concurrent  with  that  prescribed  by  sec- 
tion 2750.— Hill  V.  Moore  (Sup.)  289. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  Wills.  $  531. 
Of  parties  in  action,  see  Parties,  S$  68-73. 
Of  property  conveyed,  see  Boundaries,  I  20. 
Of  property  demised,  see  Landlord  and  Tenant, 

f  125. 
Of  property  devised  or  bequeathed,  see  Wills, 

}585. 
Or  property  for  taxation,  see  Taxation,  §  431. 
Of  property  mortgaged,  see  Chattel  Mortgages, 

§  127. 

DETECTIVES. 

Proof  of  iirterest  or  bias  as  witnesses,  see  Wit- 
nesses, I  369. 
Weight  of  evidence,  see  Criminal  Law,  t  535w 


See  Replevin. 


See  Wills.. 


DETINUE. 
DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  S  177. 

DISABILITIES. 

Contributory   negligence  of  persons  under  dis- 
ability, see  Negligence,  I  85. 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client,  i  44. 

DISCHARGE 

From  employment,  see  Master  and  Servant,  §S 

80-45. 
Of  one  committed  for  vagrancy,  see  vagrancy, 

15. 
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From  indehtednetMy  oUigaiiont  wr  liahUity. 

See  Accord  and  Satisfaction;  Bankruptcy,  §§ 
419-426;  Compromise  and  Settlement;  Re- 
lease. 

Liability  as  assignee,  see  Assignments  for  Ben- 
efit of  Creditors,  §  402. 

Liability  as  indemnitor,  see  Indemnity,  I  12. 

Liability  as  insurer,  see  Insurance,  9  w&. 

DISCLOSURE. 

Of  client's  address  by  attorney,  see  Attorney 
and  Client,  i§  74%. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  and  Nonsuit,  |  19. 

DISCOUNTS. 

Unlawfnl  grant  of  discount  to  cbauffenr  nnder 
agreement  for  repair  of  automobile,  see  Con- 
tracts, i  105. 

DISCOVERY. 

Compelling  attorney  to  disclose  client's  address 
so  as  to  be  able  to  serve  order  on  bim,  see  At- 
torney and  Client,  §  74 1^. 

II.   UNDER  8TATTJTOBT  PBOVI- 
8IONS. 

(A)  INTERROGATORIES  AND  EXAMINA- 
TION OF  PARTIES  AND  OP 
OTHER  PERSONS. 

§  42.  Defendant  is  entitled  to  an  order  re- 
quiring plaintiflTs  attorney  to  disclose  plaintiff's 
present  address  before  defendant  could  be  com- 
pelled to  try  the  action.— Bobling  y.  Bronson 
(Sup.)  29. 

§  55.  In  a  proceeding  to  examine  the  defend- 
ant before  trial  of  an  action  for  libel,  an  affi- 
davit held  to  show  the  materiality  and  necessi- 
ty of  the  testimony,  as  required  by  Code  Civ. 
Proc.  §  872,  subd.  4,  and  Gen.  Prac.  Rule  82. 
—Irving  V.  Higgins  (Sup.)  254. 

DISCRETION  OF  COURT. 

Amendment  of  pleading,  see  Pleading,  {  236. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  i  109. 

DISMISSAL  AND  NONSUIT. 

Appealability  of  void  order  of  municipal  court 

dismissing  action,  see  Courts,  §  190. 
Procedure  in  municipal  court,  see  Courts,  $  189. 

I.  VOLUNTABT. 

%  19.  The  court  in  its  discretion  may  deny 
a  motion  to  discontinue  on  payment  of  costs, 
where  a  counterclaim  has  been  interposed.— 
Zuckerman  v.  Witkowski  (Sup.)  157. 

§  19.  Denial  of  a  motion  to  discontinue  on 
payment  of  cos^cs  held  an  abuse  of  discretion. — 
Zuckerman  v.  Witkowski  (Sup.)  157. 


II.  mVOIiITllTABT. 

§  60.  The  excuse  for  delay  of  3%  years  in 
bringing  an  action  to  trial  held  insufficient,  and 
that  the  cause  should  be  dismissed.-^Mannion 
V.  Steflfens  (Sup.)  1087. 

S  60.  The  fact  that  a  cause  has  been  placed 
on  the  trial  calendar  in  good  faith  is  not  a  suffi- 
cient reason  for  denial  of  a  motion  by  defend- 
ant to  dismiss  for  want  of  prosecution.— Man- 
nion  V.  Steffens  (Sup.)  1087. 

S  71.  Plaintiff  has  the  burden  of  showing  a 
reasonable  excuse  for  his  delay  in  bringing  the 
action  to  trial,  and  without  such  excuse  the 
court  has  no  discretion  to  deny  defendant's  mo- 
tion to  dismiss.—Mannion  v.  Steffens  (Sup.) 
1087. 

DISSOLUTION. 

Of  corporation,  see  Corporations,  t  630. 
Of  partnership,  see  Partnership,  {  322. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  t  269. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distribu- 
tion. 

DIVERSION. 

Of  water  course,  see  Waters  and  Water  Cours- 
es, S  7& 

DIVORCE. 

Annulment  of  marriage,  see  Marriage,  {  65. 
Separate  maintenance,  see  Husband  and  Wife, 
ft  279,  301. 

nr.  juBisDicTioir,  PBooEEDiiros, 

AND   BELIEF. 

(H)  FEES  AND  COSTS. 

Compelling  attorney  to  disclose  client*s  address 
to  enable  plaintiff  to  serve  order  for  payment 
of  counsers  fees,  see  Attorney  and  Client,  i 
74%. 

V.  AI.IMONT,  AltlfOWANOES.  AND 
DISPOSITION  OF  PROPERTY. 

§  269.  A  divorced  husband  who  had  paid  ali- 
mony according  to  the  decree  held  not  punish- 
able for  contempt  for  failure  to  pay  according 
to  a  contract  made  after  the  decree.— <^lark  v. 
Clark  (Sup.)  500. 

DOCKETS. 

Of  causes  for  trial,  see  Trial,  i  13. 


DOCKS. 


See  Wharves. 


DOCUMENTS. 

As  evidence  in  civil  actions,  see  EJvidence,  {  873. 
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See  Gifts. 


DONATIONS. 
DRAINS. 


In  cities,  see  Municipal  Corporations,  §|  834r- 

846. 

DUE  PROCESS  OF  LAW. 

See  Constitational  Law,  i§  240»  319. 

EASEMENTS. 

Public  easements,  see  Highways. 

I.   CREATION,  ESaSTENCE,  AKB  TEB* 
lOKATION. 

$  26.  Where  a  person  subdivided  a  tract,  and 
in  his  original  grants  to  purchasers  of  lots  con- 
veyed the  right  of  way  over  an  alley  laid  out. 
the  right  can  be  defeated  only  by  showiug  that 
it  has  been  waived  or  lost  in  some  way  known 
to  the  law.— Rupprecht  v.  St.  Mary*s  Church 
Society  of  Batavia  (Sup.)  926. 

§  30.  Demurrer  to  complaint  in  action  to 
declare  abandonment  of  easement  under  Code 
Civ.  Proc.  i  1639,  overruled.— Norris  v.  Hoff- 
man (Sup.)  890. 

§  30.  An  easement  may  be  lost  by  abandon- 
ment; but  there  must  be  clear  and  convincing 
proof  of  an  intention  in  the  owner  to  abandon 
It  as  such.— Rupprecht  v.  St.  Mary's  Church 
Society  of  Batavia  (Sup.)  926. 

§  32.  An  easement  may  be  lost  by  an  ad- 
verse possession  of  20  years.- Rupprecht  v.  St. 
Mary's  Church  Society  of  Batavia  (Sup.)  926. 

§  36.  Evidence  held  to  show  that  the  owner 
of  a  lot  adjoining  an  alley  had  held  adverse  pos- 
session of  part  of  the  alley  for  the  statutory 
period,  so  as  to  extinguish  an  easement— Rup- 
precht V.  St.  Mary's  Church  Society  of  Batavia 
(Sup.)  926. 

ELECTIONS. 

Iiocal  option  elections,  see  Intoxicating  Liquors, 
§§  31-33. 

IV.   aVAIiIFIOATIOirS  OF  VOTEBS. 

i  65.  At  an  election  under  Village  Law 
(Laws  1897,  p.  411.  c.  414)  §  128,  on  the  propo- 
sition to  issue  bonds  for  village  waterworks, 
the  votes  of  women  should  not  be  received.— 
People  V.  Moir  (Sup.)  1029. 

ELECTRICITY. 

Electric  power  plants  as  nuisances,  see  Nui- 
sance, §§  65,  92. 

§  4.  An  ordinance  granting  a  power  com- 
pany the  right  to  furnish  power,  etc.,  upon  con- 
dition that  the  structures  erected  be  sufficient 
for  another  company,  which  additional  space 
the  city  should  have  the  right  to  use  within 
ten  years,  held  to  require  the  company  to  erect 
all  of  its  structures  within  ten  years,  and,  if 
it  did  not  do  so,  to  give  the  city  additional 


time  after  their  construction  to  occupy  the  ad- 
ditional space.— Cataract  Power  &  Conduit  Co. 
v.  City  of  Buffalo  (Sup.)  1045. 

S  4.  Uuder  au  ordinance  giving  a  power 
company  the  right  to  furnish  water  and  power 
on  condition  that  the  city  have  the  right  to 
occupy  certain  additional  space  in  the  struc- 
tures erected  for  any  public  purpose  not  yield- 
ing a  revenue,  the  city  held  not  entitled  to  use 
such  additional  space  for  certain  purposes  with- 
out paying  compensation. — Cataract  Power  & 
Conduit  Co.  v.  City  of  Buffalo  (Sup.)  1045. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal CorporatioDS,  f|  266-512. 

H.  OOBfPBNSATION. 

(A)  NECESSITY   AND    SUFFICIENCY    IN 
GENERAL. 

S  69.  Where  the  L^islature  authorizes  a 
thing  which  may  injure  private  persons,  it  will 
be  presumed  that  payment  of  compensation  is 
a  condition  precedent.— People  v.  Transit  De- 
velopment Co.  (Sup.)  297. 

{  76.  Under  Code  Civ.  Proc.  i  8380,  an  an- 
swer in  a  condemnation  proceeding,  designed  to 
defeat  the  taking  of  immediate  possession,  held 
properly  treated  as  stating  no  value.— New  York 
Cent  &  H.  R.  R.  Co.  v.  Lally  (Sup.)  897. 

(O  MEASURE  AND  AMOUNT. 

i  127.  Where  a  naked  fee  in  the  street  op- 
posite an  abutting  lot  is  all  that  remains  in  the 
original  lot  owner  of  a  tract  who  dedicated  the 
street  to  the  public,  it  is  of  nominal  value  on- 
ly, and  a  substantial  award  should  not  be  made 
therefor,  in  proceedings  to  open  the  street. — In 
re  Opening  of  Beverly  Road  in  City  of  New 
York  (Sup!)  208 ;    Appeal  of  McCulIy,  Id. 

(D)  PERSONS  ENTITLED  AND  PAYMENT. 

i  153.  Where  the  owner  of  a  lot  abutting  on  a 
street  dedicated  to  the  public  conveys  the  same, 
it  does  not  carry  with  it  his  right  to  collect  an 
award  of  damages  for  the  taking  of  the  fee  in 
the  street,  confirmed  before  the  deed  was  made. 
—In  re  (Opening  of  Beverly  Road  in  City  of 
New  York  (Sup5  208;   Appeal  of  McCully,  Id. 

§  157.  If,  in  opening  a  street  dedicated  to  the 
public,  substantial  damages  are  awarded  for  the 
taking  of  a  fee  in  a  strip  which  was  still  retain- 
ed by  the  original  tract  proprietor,  the  award 
is  properly  apportioned  by  allowing  the  nomi- 
nal sum  of  $1  to  the  owner  of  the  fee  and  the 
rest  to  the  owner  of  the  abutting  lot. — La  re 
Opening  of  Beverly  Road  in  City  of  New  York 
(Sup.)  208;    Appeal  of  McCuUy,  Id. 

m.  PROCEEDINGS  TO   TAKE   PROP- 
EBTT  AND  ASSESS   COM- 
PENSATION. 

S  186.    Laws  1905,  p.  2023,  c.  723,  8  2,  A  eld 

not  to  exclude  from  its  operation  a  whole  terri- 
tory in  which  a  city  has  incidentally  secured 
some  part  of  its  water  supply.— Queens  CJounty 
Water  Co.  v.  O'Brien  (Sup.)  495. 
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XV.  BEMEDXES  OF  OWNERS  07 
PBOPEBTT. 

S  276.  Ck>Ddition8  stated  on  which  an  In- 
janction  would  be  granted  to  an  abutting  owner 
against  the  operation  of  a  trolley  road  on  a 
street,  title  to  which  was  in  him,  without  his 
consent.— Shaw  ▼.  Rochester,  S.  &  B.  B.  Co. 
(Sup.)  1026. 


EMPLOYES. 

See  Master  and  Servant 

ENCROACHMENT. 

On  property  of  adjoining  landowner,  see  Adjoin- 
ing Landowners,  §  9. 

ENGINEERS. 

Who  are  fellow  servants  of,  see  Master  and 
Servant,  i  198. 


ENTRY. 


le-entry  b; 
§§  285-^1 


01. 


EQUITABLE  CONVERSION. 

See  Conversion. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {§  67,  91. 

EQUITY. 

Body  execution  in  equity  suit,  see  Bzecation, 

I  423. 
E)qui table  conversion,  see  Conversion. 
Equitable  estoppel,  see  Estoppel,  H  67,  94. 
Stay  of  action  at  law  until  payment  of  costs 

in  prior  suit  in  equity,  see  Costs,  §  277. 

Partiouiar  MuhjeeU  of  equitable  jurisdiction  and 
equitaUe  remedies. 

See  Account;  Cancellation  of  Instruments; 
Creditors'  Suit;  Fraudulent  Conveyances;  In- 
junction; Nuisance,  9  23;  Partition,  H  48, 
77;  Receivers;  Reformation  of  Instruments: 
Trusts. 

[.  JUKISDIOTION,   PRINOIPLES,  AMD 
MAXIMS. 

Jurisdiction  of  municipal  court,  see  Courts,  $ 

J.OO. 

[B)  REMEDY  AT  LAW  AND  MULTIPLIC- 
ITY OP  SUITS. 

S  43.  Equitable  relief  will  not  be  awarded, 
inless  it  is  shown  that  complainant  has  ex- 
lausted  his  legal  remedies.>-'Lovejo7  v.  Chapin 
Sup.)  947. 

ESTABLISHMENT. 

3f  courts,  see  Courts,  {§  78,  91. 

3f  highways,  see  Highways,  $f  75,  77. 


Of  public  schools,  see  Schools  and  School  Dis< 

tricts,  S  11. 
Of  railroads,  see  Railroads,  $  118. 
Of  trusts,  see  Trusts,  §  361. 
Of  will,  see  Wills,  %  SG2, 

ESTATES. 

See  Life  Bstates. 

Created  bv  deed,  see  Deeds,  |  132. 
Decedents*^  estates,  see  Descent  and  Distribu- 
tion ;    Executors  and  Administrators, 
instates  for  years,  see  Landlood  and  Tenant. 

ESTOPPEL 

By  Judgment,  see  Judgment,  §§  588,  609.  717. 

To  allege  error  on  appeal,  see  Appeal,  $}  882- 
oo4. 

To  raise  constitutional  questions,  see  Constitu- 
tional Law,  {  43. 

TO  take  appeal,  see  Appeal,  {$  154,  158. 

m.  EQUITABUS  E8TOPPEI.. 

(B)  GROUNDS  OP  ESTOPPEL. 

f  67.  A  party  introducing  a  contract  in  sup- 
port of  his  case  cannot  at  the  same  time  repu- 
diate a  i>art  of  its  terms.— Jonasson  v.  Weir 
(Sup.)  6. 

S  94.  The  equitable  owner  of  land  under  a 
deed  to  defendant  intended  to  operate  as  a  mort- 
gage estopped  herself  to  claim,  relief  a^^alnst  a 
purchaser  from  defendant  by  permitting  the 
purchaser  to  deal  with  the  defendant  as  own- 
er.—Richardson  ▼.  Beaber  (Sup.)  821. 

EVICTION. 

Of  tenant,  effect  on  rent,  see  Landlord  and  Ten- 
ant, §  190. 

Of  tenant  of  demised  premises  in  general,  see 
Landlord  and  Tenant,  |  172. 

EVIDENCE. 

See  Affidavits;    Discovery;   Witnesses. 
Admissibility  of  evidence   under  pleading,   see 

Pleading,  {  382. 
Applicability   of   instructions   to  evidence,   see 

Trial,  S  252. 
Conformity  of  judgment  to  proofs,  see  .Judgment. 

§  251. 
Questions  of  fact  for  jury,  see  Trial,  (  148. 
Reception  at  trial,  see  Trial,  §  54. 
Verdict  or  findings  contrary  to  evidence,  see 

New  Trial,  U  68,  74. 

A$  to  particular  facta  or  issues. 

See  Damages,  §  168:  Deeds,  §  211;  Fraudulent 
Conveyances,  §  300;  Gifts,  §  47;  Partner- 
ship, §  54. 

Application  of  payment,  see  Payment,  $  68. 

Authority  of  attorney,  see  Attorney  and  Client, 
f  72. 

Character  of  deed  as  mortgage,  see  Mortgages. 
§§  37,  38. 

Claims  against  decedent's  estate,  see  Executors 
and  Administrators,  §  221. 
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Contract   for  carriage  of  goods,  see  Carriers, 

S  ia4. 

Delivery  of  goods  to  carrier,  see  Carriers,  §  134. 
Employment  by  partner,  see  Partnership,  §  217. 
Bzistence  of  easement,  see  Easements,  §  36. 
Rescission  of  sale,  see  Sales,  {  128. 
Validity  of  contract,  see  Contracts,  t  99. 

In  actions  hy  or  offainat  particular  doMti  of 
persons. 

See  Brokers,  §S  84-<86;  Carriers,  §S  316-318: 
Corporations.  §  519;  Husband  and  Wife,  { 
23%;    Street  Railroads,  §§  11^-114. 

Banks,  see  Banks  and  Banking,  S  154. 

Foreign  corporations,  see  Corporations,  |  673. 

Trustee  in  bankruptcy,  see  Bankruptcy,  {  308. 

In  particular  ciuil  actions  or  proceedings. 

See  Fraud,  §  50 ;  Negligence,  §§  121,  134 ;  Re- 
plevin, §  72. 

For  breach  of  contract,  see  Contracts,  §  850. 

For  breach  of  warranty,  see  Sales,  fi  441. 

For  compensation  of  broker,  see  Brokers,  §$ 
84-86. 

For  injuries  caused  by  servant,  see  Master  and 
Servant,  8  330. 

For  injuries  from  defects  in  demised  premises, 
see  Landlord  and  Tenant,  §  169. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  |§  112-114. 

For  injuries  from  sewers  or  drains,  see  Munici- 
pal Corporations,  §  846. 

For  injuries  to  passenger,  see  Carriers,  St  316- 
318, 

For  injuries  to  servant,  see  Master  and  Servant, 
S§  265-280. 

For  rent,  see  Landlord  and  Tenant,  f  231. 

For  wrongful  act  or  negligence  of  broker,  see 
Brokers,  f  38. 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  $  41. 

On  bill  or  note,  see  Bills  and  Notes,  §f  497-499, 
527. 

On  insurance  policy,  see  Insurance^  646. 

Probate  proceedings,  see  Wills,  8  302. 

To  recover  bank  deposit,  see  Banks  and  Bank- 
ing, 9  154. 

In  criminal  prosecutions. 

See  Criminal  Law,  IS  304r-555;    Homicide,  S 

237. 
Bastardy  proceedings,  see  Bastards,  {}  61-65. 
For  violation  of  food  laws,  see  Food,  i  21. 

Review    and    procedure    thereon    in    appellate 
courts. 

Harmless  error  In  rulings  on,  see  Appeal,  IS 

1060-1056. 
Review  on  appeal,  see  Appeal,  ${  1009-1012. 

I.  JUDIOIAI.  NOTICE. 

S  35.  Judicial  notice  cannot  be  taken  of  the 
laws  of  a  foreign  state,  which  must  be  both 
pleaded  and  proved.— Electro-Tint  Engraving 
Co.  y.  American  Handkerchief  Co.  (Supl)  84. 

II.  PRESUMPTIONS. 

As  to  particular  facts  or  issues. 
See  Gifts,  8  47. 


In  particular  civU  actions  or  proceedings. 

For  compensation  of  broker,  see  Brokers,  f  &*. 
For  injuries  to  passenger,  see  Carriers.  8  31(>. 
For  injuries  to  servant,  see  Master  and  Servant, 

On  billor  note,  see  Bills  and  Notes,  8  497. 

8  63.  Sanity  is  presumed.— Dodd  t.  Anderson 
(Sup.)  688. 

6  64.  One  is  presumed  to  intend  the  natural 
consequences  of  his  acts.— Ampersand  Hotel  Co. 
T.  Home  Ins.  Co.  (Sup.)  480. 

S  65.  All  persons  are  presumed  to  know  the 
law  governing  a  public  body  and  limiting  its 
powers.— Wadsworth  v.  Board  of  Sup'ra  of  Liv- 
ingston County  (Sup.)  8. 

8  77.  There  can  be  no  presumption  in  favor 
of  a  plaintiff,  because  defendant  foiled  to  call  a 
material  witness  who  was  present  in  courts 
whereon  the  plaintiff  subsequently  calling  such 
witness,  defendant  made  him  hia  witness.— Fleck 
V.  Cohn  (Sup.)  652. 

HI.  BURDEN  OF  PROOF. 

As  to  particular  facts  or  issues. 
Payment  of  note,  see  Bills  and  Notes,  8  499. 

In  particular  civU  actions  or  proceedings. 
For  compensation  of  broker,  see  Brokers,   88 

84^6. 
For  injuries  from  operation  of  street  railroad, 

see  Street  Railroads,  8  112. 
For  injuries  to  servant,  see  Master  and  Servant, 

8  265. 
On  bill  or  note,  see  Bills  and  Notes,  8  4^- 
On  insurance  policy,  see  Insurance,  8  646. 

IV.  RELEVANCY,  MATERIAI.ITT,  AND 

OOMPETENCT  IN  OENERAI.. 

(E)  CJOMPBTBNCJY. 

8  150.  In  an  action  for  injuries  to  plaintiff's 
truck  at  a  crossing,  the  admission  of  certain 
evidence  as  to  an  experiment  showing  at  what 
distance  a  light  on  the  truck  could  have  been 
seen  held  error.— Green  y.  Long  Island  R.  Co. 
(Sup.)  590. 

V.  REST  AND  SECONDARY  EVIDENCE. 

8  179.  Secondary  evidence  of  written  con- 
tract may  be  introduced,  where  adverse  party 
has  original  and  refuses  to  produce.— King  t. 
Will  J.  Block  Amusement  Co.  (Sup.)  243. 

8  181.  It  is  error  to  receive  in  evidence  a  copy 
of  a  bill  of  lading,  without  foundation  laid  for  the 
introduction  of  secondary  evidence.— lieberman 
V.  Baltimore  &  O.  B.  Co,  (Sup.)  1034. 

VII.  ADBCISSIONS. 

(A)  NATUBB,  FORM,  AND  INOIDBNTS  IN 
GENERAL. 

8  215.  In  an  action  for  the  price  of  supplies 
and  work  in  repairine  an  automobile,  letters 
written  by  plaintiff  held  admissible  against  him 
as  an  admission  against  interest,  as  showing  a, 
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Tiolation  by  him  of  Pen.  Code,  (  384r.— Gener^ 
al  Tire  Repair  Co.  v.  Price  (Sup.)  171. 

(C)  BY    GRANTORS,    FORMER    OWNERS. 
OR  PRIVIES. 

i  233.  Certain  testimony  held  inadmissible 
as  showing  the  declarations  of  a  douor,  de- 
feating the  claim  or  title  of  a  donee.— Moore  t. 
Fingar  (Sup.)  1035. 

(B)  PRCKDF  AND  EFFECT. 

S  264.  Statements  by  defendant  that  a  lot 
of  the  whisky  in  its  warehouse  was  musty,  and 
that  a  suit  was  pending  against  it  for  selling 
musty  whisky,  was  not  an  admission  that  bond- 
ed whisky,  which  defendant  had  agreed  to  ofter 
aa  security  for  a  loan  to  be  procured  by  i)Iain- 
tiff,  was  musty.— Holliday  y.  Roxbury  Distilling 

Co.  (Sup.)  m. 

Vm.  DECLARATIONS. 

(A)  NATURE,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

I  273.  Admissions  by  a  wife  in  reference  to 
a  sayingB  bank  account  in  the  names  of  her- 
•elf  and  husband  held  incompetent  as  declara- 
tions against  interest.— Moore  y.  Fingar  (Sup.) 
1035. 

S  273.  In  determining  the  title  to  a  say- 
ings bank  account  deposited  in  the  names  of  a 
deceased  husband  and  wife,  declarations  made 
by  either  in  the  presence  and  hearing  of  each 
other  are  admissible  to  avoid  the  conclusion, 
based  on  the  account  itself,  that  she  became 
the  owner  on  his  death.— Moore  y.  Fingar  (Sup.) 
1035. 

IX.  HEARSAY. 

S  318.  An  affidayit  that  a  bank  was  ready 
and  willing  to  make  a  loan  secured  by  a  pledge 
of  whisky,  but  dlscoyered  that  the  whisky  was 
musty  and  not  pure  as  represented,  held  hearsay, 
and  not  competent  eyidence  of  those  facts.— Hol- 
liday y.  Roxbury  Distilling  Co.  (Sup.)  383. 

X.  DOOUMENTART  EVIBENOE. 

(D>  PRODUCTION,  AUTHENTICATION, 
AND  EFFECT. 

S  373.  It  is  error  to  receiye  in  evidence  a 
paper  purporting  to  be  a  copy  of  a  bill  of  lad- 
iufc,  but  not  shown  to  be  such.— Lieberman  y. 
Baltimore  &  O.  R.  Co.  (Sup.)  1034. 

XI.    PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)  CONTRADICTING,  VARYING.  OR  ADD- 
ING TO  TERMS  OF  WRITTEN 
INSTRUMENT. 

f  391.  Eyidence  as  to  conyersations  regard- 
ing disposition  of  furniture  occurring  prior  to 
a  bill  of  sale  thereof  executed  by  a  diyorced  wife 
to  her  husband  held  erroneously  received. — Less- 
ter  y.  Columbia  Storage  Warehouses  (Sup.)  61. 


S  400.  Where  a  contract  for  the  sale  of  clt7 
lots  is  based  on  a  map  which  shows  the  depth 
of  the  lots  as  71  feet,  the  purchaser  in  a  suit 
to  recoyer  the  money  paid  cannot  show  that  it 
was  represented  that  the  lots  were  100  feet  deep. 
— Dowiing  y.  Miller-Kendig  Real  Estate  Co. 
(Sup.)  154. 

S  408.  Parol  evidence  as  to  the  yalue  of 
goods  expressed  or  as  to  conversations  between 
the  plaintifiTs  clerk  and  the  defendant's  driver 
held  inadmissible  to  yary  the  express  receipt.— 
Jonasson  y.  Weir  (Sup.)  6. 

§  411.  The  rule  stated  as  to  when  parol  ev- 
idence is  admissible  to  show  the  entire  contract, 
where  the  writing  does  notpurport  to  cover  the 
whole  contract—Gelb  v.  Waller  (Sup.)  201. 

(O  SEPARATE  OR  SUBSEQUENT  ORAL 
AGREEMENT. 

(  441.  The  rule  prohibiting  parol  evidence 
yarying  or  modifying  a  written  agreement  does 
not  apply  to  a  separate,  independent,  or  collat- 
eral undertaking.— Indelli  y.  Lesster  (Sup.)  46. 

§  441.  Evidence  of  prior  conyersations,  in 
which  the  seller  agreed  to  deliver  more  books 
than  proyided  for  in  the  written  contract,  held 
inadmissible.— St.  Dunstan  Society  y.  Picard 
(Sup.)  1070. 

S  442.  The  rule  prohibiting  parol  evidence 
varying  or  modifying  a  written  agreement  does 
not  apply  where  the  original  contract  was  ver- 
bal and  entire,  and  a  part  only  was  reduced  to 
writing.— Indelli  y.  Lesster  (Sup.)  46. 

I  443.  A  verbal  agreement  by  contractors 
held  collateral  to  a  written  agreement  and  prov- 
able in  defense  to  their  claim  for  damages  for 
refusal  to  allow  the  contractors  to  proceed  with 
their  work.— Indeia  y.  Lesster  (Sup.)  40. 

(D)  CONSTRUCTION  OR  APPLICATION  OF 
LANGUAGE  OF  WRITTEN 
INSTRUMENT. 

§  448.  Where  a  written  contract  is  ambigu- 
ous or  clearly  incomplete,  parol  evidence  is  ad- 
missible to  explain  and  complete  the  contract, 
but  not  to  yary  its  terms.— Smith  v.  Herring- 
Hall-Marvin  Safe  Co.  (Sup.)  204. 

S  459.  If  a  company  made  a  contract  for 
bene6t  of  a  third  person  to  the  knowledge  of 
the  other  party,  and  was  sued  for  the  contract 
price,  and  couuterelaimed  for  breach  of  a  proyi- 
sion  therein,  and  the  company  recoyered,  it 
could  be  shown  to  be  liable  as  trustee  to  the 
third  person  as  cestui  que  trust— Klanck  y. 
Federal   Ins.   Co.   (Sup.)   1040. 

XIL  OPINION  EVIDENCE. 

(A)  (INCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

i  601.  One  who  testifies  as  to  the  yalue  of  his 
seryices  in  negotiating  a  contract  tfor  another 
should  be  required  to  state  the  facts  on  which 
his  opinion  is  based.— Barnes  v.  American  China 
Development  CJo.  (Sup.)  703. 
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(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 

9  506.  Qaestions  asked  of  an  expert  witness 
held  improper,  as  placing  him  in  the  seat  of 
the  court.— Prime  v.  City  of  Yonkers  (Sup.)  805. 

§  528.  In  examining  a  witness  as  to  injury 
to  the  womb,  for  the  purpose  of  showing  the  de- 

free,  it  was  held  proper  to  ask  what  effect  it 
ad  on  the  womairs  capacity  to  bear  children. 
— Devine  ▼.  Brooklyn  Heights  R.  Go.  (Sap.)  268. 

I  529.  Eznert  testimony,  amQonting  merely 
to  opinions  from  facts,  not  based  on  scientific 
knowledge,  held  inadmissible.— Ferdon  y.  New 
York,  O.  4  W.  Ry.  Co.  (Sup.)  352. 

ZIV.  WEIGHT  AND  SVFFICIENOT. 

A$  to  ptrtioukir  facta  or  isMet. 

Application  of  payment,  see  Payment,  I  75. 
Character  of  deed  as  mortgage,  see  Mortgages, 

8  38. 
Contract  for  carriage  of  goods,  see  Carriers,  $ 

Delivery  of  goods  to  carrier,  see  Carriers,  { 
134. 

In  particular  civil  aotiom  or  proceedings. 

See  Replevin,  |  72. 

For  breach  of  contract,  see  Contracts,  S  350. 

For  breach  of  warranty,  see  Sales,  ft  441. 

For  compensation  of  brewer,  see  Brokers,  §  86. 

For  injuries  from  defects  in  demised  premises, 
see  Landlord  and  Tenant,  §  169. 

For  injuries  from  operation  of  street  railroads, 
see  Street  Railroads,  ft  114. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, H  276-280. 

For  rent,  see  Landlord  and  Tenant,  \  231. 

On  bill  or  note,  see  Bills  and  Notes,  f  527. 

To  establish  tmst,  see  Trusts,  {  44. 

f  588.  Though  from  the  nature  of  the  case 
it  is  impossible  to  show  facts  directly  contra- 
dicting a  claim  of  ownership  of  personal  prop- 
erty, if  the  veracity  of  all  the  claimant's  wit- 
nesses is  seriously  impeached,  their  testimony 
mav  be  disregarded.— Yalovitz  v.  Schutz  (Sup.j 

8  507.  A  verdict  cannot  be  based  on  surmise 
or  conjecture.— Lucas  v.  International  Paper 
Co.  (Sup.)  814. 

§  598.  In  an  action  for  services,  evidence  held 
insufficient  to  show  by  a  preponderance  that  de- 
fendant authorized  the  employment  of  plaintiff. 
-Parkus  y.  Credit  Clearing  Honse  (Sup.)  08. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery,  68 

42,  65. 
Of  witnesses  in  general,  see  Witnesses,  88  268, 

275. 

*    EXCEPTIONS. 

Necessity  for  purpose  of   review,   see  Appeal, 

§§  262,  266. 
To  pleading,  see  Pleading,  81  193-222. 


EXCESSIVE  DAMAGES. 

See  Damages,  H  130,  132. 

EXCISE 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXCLUSIVE  PRIVILEGES. 

Restraining  revocation  of  contract  by  hotel  oom- 
pany  granting  exclusive  privilege  of  carrias^ 
service,  see  Injunction,  8  o9. 

EXECUTION. 

See  Garnishment. 

Duty  of  sheriff  under  execution  as  to  removal  of 

encroachment  on  adjoining  land,  see  Adjoia- 

ing  Landowners,  8  9. 
Exemptions,  see  Exemptions. 

I.   KATIXBE  AJTO  EMEimAIJt  IH 
QEXEXLAL, 

8  8w  No  execution  can  issue  on  an  irregnlar 
judgment.— Simon  v.  Underwood  (City  Ct)  ftS. 

n.  PBOPEBTT  SUBJECT  TO  EXECU- 

Tioir. 

8  41.  Laws  1903,  p.  1071,  c  461,  as  amend- 
ed by  Laws  1905,  p.  370,  c.  175,  amending  Code 
Civ.  Proc,  I  1391,  authorizing  levy  of  an  exe- 
cution on  the  income  of  trust  funds,  held  no: 
retroactive.— Demuth  v.  Kemp  (Sup.)  28. 


m.  I88ITANC: 


FOBM,    AND 
OF  WBIT. 


REQUI- 


Necessity  of  issnance  of  execution  against  joint 
defendants  as  a  condition  precedent  to  action 
to  set  aside  fraudulent  conveyance  by  one  d*>- 
fendant,  see  Fraudulent  Conveyances,  8  241. 

X.   SUPFUSMEIITABT  PBOGEEDIHGS. 

Effect,  of  appearance,  see  Appearance,  8  25. 

8  360.  No  order  for  examination  in  a  supple- 
mentary proceeding  can  be  granted  on  an  irreg- 
ular judgment.— Simon  v.  Underwood  (Cltj  CD 
65. 

8  877.  An  examination  in  supplementary  pro- 
ceedings may  be  had  where  the  name  of  defend- 
ant is  given  as  fictitious  if  there  is  added  a  de- 
scription identifying  the  person  intended.— Si- 
mon V.  Underwood  (City  (X)  65. 

8  420.  Where  a  fictitious  name  is  used  for 
the  defendant,  and  the  true  name  is  thereaftt^r 
discovered,  the  supplementary  proceedings  mus: 
be  amended  to  set  forth  such  true  name. — Simon 
V.  Underwood  (City  Ct)  65. 

XI.  EXEOUnON  AOAIKST  THE 
PEBSON. 

8  423.  A  suit  held  to  be  in  eqaity,  so  that 
there  was  no  right  to  a  body  execution. — ^Fentoo 
V.  Duckworth  (Sup.)  686. 

6  423.  One  of  several  causes  of  action  sned 
on  in  the  same  action  being  purely  equitable,   > 
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held,  a  body  execution  was  not  Justified.— Fenton 

V.  Duckworth  (Sup.)  686. 

S  433.  The  right  to  a  body  execution  held 
required  to  be  determined  by  the  allegations  of 
the  complaint,  in  view  of  the  provisions  of  Code 
riv.  Proc  f  549.— Fenton  v.  Duckworth  (Sup.) 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Wills. 

Courts  of  probate,  see  Courts,  ft  198,  202. 

Effect  of  administration  on  limitation,  see  Lim- 
itation of  Actions,  §  83. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  decedents, 
see  Witnesses,  %  150. 

IL   APPOnfTMEKT,    QUAItlFIOATIOlf » 
AND   TENUBJB. 

S  37.  There  is  no  propriety  in  granting  let- 
ters of  administration  wltn  the  will  annexed  un- 
less it  appears  there  are  unadministered  assets. 
-In  re  Bedford's  Will  (Sup.)  472. 

f  37.  Surrogate  Jield  in  error  in  accepting  as 
proof  allegations  of  a  petition  under  Code  Civ. 
Proc.  S  2643,  for  the  appointment  of  an  admin- 
is«trator  with  the  will  annexed  where  the  alle- 
gations were  denied  by  answer.— In  re  Bedford's 
Will  (Sup.)  472. 

IV.   OOIXECnON  AND  ICANAOEBfENT 
OF  ESTATE. 

(A)  IN  GENERAL. 

S  77.  At  common  law  an  executor  could  do 
anything  before  probate  which  did  not  call  upon 
him  to  produce  the  evidence  of  his  authority. — 
Dodd  V.  Anderson  (Sup.)  688. 

$  104.  Executor  and  testamentary  trustee 
hrld  not  chargeable  with  interest  on  funds  of 
the  estate  deposited  in  a  national  bank  of  which 
he  was  part  owner.—In  re  Sexton  (Sur.)  973. 

I  111.  One  named  as  executor  held  entitled 
to  recover  from  the  estate  of  decedent  the  neces- 
sary and  reasonable  expenses  incurred  in  an  un- 
successful eflfort  to  prove  the  will  where  pro- 
bate was  denied.~Dodd  v.  Anderson  (Sup.)  688. 

§  111.  Expenses  incurred  by  an  administra- 
trix in  a  suit  held  not  a  charge  against  the  es- 
tate.—In  re  Ordway's  Estate  (Sup.)  817. 

§  111.  An  administrator  held  not  entitled  to 
costs  of  litigation  because  ill  advisedly  incur- 
red.—In  re  Hufs  Estate  (Sur.)  984. 

S  111.  Under  CJode  Civ.  Proc.  S  2730,  held, 
that  credits  for  expenses  of  an  administrator 
for  litigation  can  be  allowed  when  the  expenses 
were  necessary  and  for  a  reasonable  amount- 
In  re  Hufs  Estate  (Sur.)  984. 

VI.  AIXOWANOE  AND  PAYMENT  OF 

CLAIMS. 

(A)  LIABILITIES  OF  ESTATE. 

§  221.  In  an  action  against  an  administrator 
on  notes  of  decedent,  where  the  defense  was 
that  decedent  had  paid  the  notes,  evidence  held 


sufficient  to  support  a  judgment  against  the  ad- 
ministrator.—Lynch  T.  Lyons  (Sup.)  227. 

XI.  AOOOUNTINO  AND  SETTIiEMENT. 

(D)  COMPENSATION. 

{  500.  The  court  held  not  authorized  to  de- 
pnve  an  administratrix  of  commissions  allowed 
by  law  for  administering  the  estate.— In  re  Ord- 
way*s  Estate  (Sup.)  817. 

(E)  STATING,    SETTLING,    OPENING. 
AND  REVIEW. 

§  511.  A  decree  modifying  a  decree  of  the 
Surrogate's  Court  settling  the  account  of  an 
executrix,  with  costs  to  appellant,  did  not  con- 
template payment  of  the  costs  out  of  the  estate, 
not  having  expressly  so  provided.— In  re  Perry 
(Sup.)  744. 

i  513.  Under  Code  Civ.  Proc.  I  2742,  a  final 
accounting  decree  held  not  conclusive  on  the 
question  of  the  right  of  the  administratrix  to 
bonds  not  accounted  for  by  her.— In  re  Peck's 
Estate  (Sup.)  239. 

§  513.  Under  Code  Civ.  Proc.  fS  2742,  2743, 
a  surrogate's  decree  held  not  to  preclude  suit  to 
impress  a  trust  on  land  purchased  with  money 
belonging  to  an  estate.— Farrelly  v.  Skelly  (Sup.) 
522. 

EXEMPTIONS. 

IV.  PROTECTION    AND    ENFORCE- 
MENT OF  RIGHTS. 

I  148.  Evidence  held  to  authorize  a  finding 
that  property  levied  on  was  not  exempt  within 
Code  Civ.  Proc.  §  1390.— McCarthy  v.  McCabe 
(Sup.)  829. 


EXPENSES. 


Recovery  in  action  for  services,  for  expenses  In- 
curi*ed  in  connection  with  the  services,  see 
Work  and  Labor,  §  S%, 

EXPERIMENTS. 

Results  of  as  evidence,  see  Evidence,  |  150. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  |§  501-^29. 
In  criminal  prosecutions,  see  Criminal  Law,  i 
456. 

EXPRESS  COMPANIES. 

Authority  of  driver  of  express  wagon  to  bind 
express  company,  see  Carriers,  $  47. 

Limitation  as  to  time  of  presenting  claim  for 
loss  of  or  injury  to  goods,  see  Carriers,  {  159. 

Limitation  of  amount  of  liability  for  loss  of  or 
injury  to  goods,  see  Carriers,  {  158. 

FACTORIES. 

Duty  of  master  to  provide  fire  escapes,  see  Mas- 
ter and  Servant,  $  107. 


-  —  '      .'■  .      .  .. 
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FACTORS. 

See  Brokers;    Principal  and  Agent. 

I  46.  A  complaint  for  factor's  commissions 
held  insufficient  in  failing  to  allege  that  any 
amount  was  realized  by  defendant  asproceeds 
of  sales  by  plaintiff.—Polaud  t.  Hollander 
(Sup.)  1042. 

S  46.  The  complaint  in  an  action  for  factor's 
commissions  on  sale  of  goods  held  insufficient 
because  of  failure  to  allege  any  consideration 
to  support  the  alleged  agreement  by  defend- 
ant—Folaud  T.  Hollander  (Sup.)  1042. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FEES. 

In  foreclosure,  see  Mortgages,  8  582. 

Of  attorney,  see  Attorney  and  Client,  f  167. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  it  177-201* 

FERRIES. 

X.  ESTABUSHMEKT  AND  KAHfTE- 

NANCE. 

Mandamus  to  compel  city  to  offer  lease  of  ferry, 
see  Mandamus,  fi  S4. 

II.  BEOUIA.TION   AND    OPERATION. 

Mandamus  to  compel  city  to  maintain  and  oper- 
ate ferry,  see  Mandamus,  H  23,  80. 

J  28.  Purchasers  at  foreclosure  sale  of  an  in- 
vent lessee  of  certain  ferries  cannot  be  com- 
pelled by  injunction  to  operate  the  same.— Wurs- 
ter  V.  City  of  New  York  (Sup.)  192. 

§  28.  Under  Montgomerie  Charter  Jan.  15, 
1730.  S  37.  the  city  of  New  Torlc  was  granted  a 
special  franchise  to  operate  particular  ferries 
on  specified  routes,  and  the  acceptance  of  such 
franchise  imposed  on  the  city  the  duty  to  oper- 
ate them  under  the  powers  granted  by  the  Legis- 
lature.--In  re  Wheeler  (Sup.)  605. 

FICTITIOUS  NAMES. 

Of  defendant  in  supplementary  proceedings, 
amendment  on  discovery  of  true  name,  see 
Execution,  |  420. 

Validity  of  default  judgment  against  defendant 
sued  hy  fictitious  name,  see  Judgment,  §  101. 

FILING. 

Marriage  contract,  see  Marriage,  i  20. 

FINDINGS. 

Review  on  appeal,  see  Appeal,  §{  1009-1012. 
Setting  aside,  see  New  Trial,  §$  68,  74. 


FIRE  ESCAPES. 

Duty  to  provide,  see  Health,  §  32. 

Liability  of  master  for  injuir  to  servant  result- 
ing from  failure  to  provide,  see  Master  and 
Servant,  $  107. 


FIRE  INSURANCE 


See  Insurance. 


FISH. 


Act  requiring  owner  of  dam  to  eonstmct  fish- 
way  as  interfering  with  vested  rights,  see 
Constitutional  Law,  S  93. 

fi  1.  Fish  in  a  river,  while  unconfined.  are 
fene  naturte,  and  the  common  property  of  the 

gsople  of  the  state.— In  re  Delaware  River  at 
tilesville  (Sup.)  745. 

§  8.  A  riparian  owner's  right  to  maintain  a 
dam  in  a  stream  held  subject  to  the  state's  ri^ht 
to  require  the  construction  of  fishways  therein. — 
In  re  Delaware  River  at  Stilesville  ^(Sup.)  745. 

§  8.  The  Legislature  may  regulate  the  tak- 
ing of  fish  from  either  the  public  or  private  wa- 
ters of  the  state.— In  re  Delaware  River  at 
Stilesville  (Sup.)  745. 

I  8.  An  order  requiring  petitioner  to  main- 
tain a  fishway  through  its  dam  in  a  river  should 
have  been  limited  to  the  spawning  season  be- 
tween March  1st  and  June  i6th  of  each  year.— 
In  re  Delaware  River  at  Stilesville  (Sap.)  745. 

FIXTURES. 

S  7.  Ice  boxes  in  an  apartment  house  held 
fixtures.— Williams  v.  London  (Sup.)  547. 

FLATS. 

Ice  boxes  in  apartment  houses,  as  fixtures,  see 

Fixtures,  |  7. 
Ice  boxes  in  apartment  houses,  as  subjects  of 

mechanics*  liens,  see  Mechanics'  Liens,  |  30. 

FOOD. 

Adulteration  as  a  public  offense,  see  Adultera- 
tion. 

§14.  In  a  prosecution  for  wrongful  sale  of 
oleomargarine,  m  violation  of  Agricultural  Law 
(Laws  1893,  p.  663,  c.  338)  fi  26,  the  gist  of  the 
offense  is  the  sale  of  oleomargarine  manufactur- 
ed or  produced  "in  imitation  or  semblance  of 
natural  butter."— People  v.  Teele  (Sup.)  212. 

(  21.  Evidence  held  to  warrant  a  finding  that 
defendant  sold  oleomargarine  manufoctured  or 
produced  in  imitation  or  semblance  of  natural 
butter,  in  violation  of  Agricultural  Law  (Laws 
1863,  p.  663,  c  338)  fi  26.-People  y.  Teele 
(Sup.)  ^12. 

fi  21.  In  a  prosecution  for  a  wrongful  sale 
of  oleomargarine,  that  the  substance  sold  for 
butter  was  colored  was  suflicient  to  raise  the 
presumption  that  it  was  colored  to  immitate  but- 
ter.—People  V.  Teele  (Sup.)  212. 
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FORECLOSURE. 

Of  lien,  see  Mechanics'  Liens,  §§  254-268. 
Of  mortgage,  see  Chattel   Mortgages,   i  282; 
Mortgages,  H  456-662. 

FOREIGN  CORPORATIONS. 

See  Corporations,  §$  648-673. 

FORFEITURES. 

Of  franchise,  see  Corporations.  (  630. 
Of  insurance,  see  Insurance,  H  o28,  333. 

FORMER  ADJUDICATION. 

See  Jadgment,  U  588,  609,  717. 

FORMS  OF  ACTION. 

See  Action,  it  20,  27;   Replevin;   Trover  and 
Conversion. 

FRANCHISES. 

Corporate  franchises,  see  Corporations,  t  81. 
Forreitnre,  see  Corporations,  I  630. 
Grant  by  municipality,  see  Municipal  Corpo- 
rations, I  266. 

FRAUD. 

See  Fraudulent  Conveyances. 
Effect  on  limitation,  see  Limitation  of  Actions, 
i  100. 

In  particular  classes  of  conveyancet,  contraoU, 

tran9aciion$,  or  proceeding$. 
See  Contracts,  $  94 ;   Deeds,  §  70. 
In  insurance  contract,  see  Insurance,  f  264. 
Subscriptions  to  corporate  stock,  see  Corpora- 
tions, fi  80. 

I.  DECEPTION  OONSTITITTINO 

FRAUDt   AND    UABILITT 

THEREFOR. 

§  1.  "Fraud*'  defined.— Wadsworth  v.  Board 
of  Sup'rs  of  Livingston  County  (Sup.)  8. 

§  12.  Fraud  cannot  be  predicated  solely  up- 
on a  promise  not  performed,  even  if  the  prom- 
isor never  intended  to  fulfill  his  promise.— Ad- 
ams V.  GiUig  (Sup.)  999. 

§  12.  Representations  alleged  in  a  complaint 
for  fraud  held  not  to  furnish  basis  for  the  ac- 
tion.—Henry  W.  Boettger  Silk  Finishing  Co. 
V.  Electrical  Audit  &  Rebate  Co.  (Sup.)  1102. 

§  22.  Representation  by  vendor  held  one  of 
fact,  on  which  vendee  was  entitled  to  rely.— 
Isman  v.  Loring  (Sup.)  933. 

II.  ACTIONS. 

Bar  of  action  by  former  judgment,  see  Judg- 
ment, fi  588. 

(B)  PARTIES  AND  PLEADING. 

§  41.  Complaint  in  action  for  fraud  held 
good  as  agamst  demurrer.— Isman  v.  Loring 
(Sup.)  933. 


(Q  EVIDENCE. 

i  50.  When  a  judgment  is  based  on  a  finding 
of  fraud,  there  must  be  evidence  of  fraud  justi- 
fying the  finding.-nBarr  v.  Sofranski  (Sup.)  533. 

(D)  DAMAGES. 

S  59.  Where  a  contract  has  been  induced 
by  fraud,  the  person  defrauded  is  entitled  to  at 
least  nominal  damages.— Isman  v.  Loring  (Sup.). 
933 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWER  FOR 

DEBT,  DEFAULT  OR  MISOAR- 

UAOE  OF  ANOTHER. 

§  83.  A  promise  hM  an  original  promise 
founded  on  a  new  consideration  within  the 
statute  of  frauds.— A.  Schwoerer  &  Sons  v. 
Stone  (Sup.)  440. 

Vm.   REQUISITES  AND  SUFFIOIENCT 
OF  WRITING. 

§  118.  A  deed  of  land  and  an  agreement  by 
the  grantor  to  repurchase  after  a  year  held, 
when  construed  together,  to  constitute  an  en- 
forceable agreement  to  repurchase,  notwith- 
standing Real  Property  Law  (Laws  1890.  p. 
602,  c.  547)  i  224.— Van  Name  v.  Queens  Land 
&  Title  Co.  (Sup.)  905. 

IZ.  OPERATION  AND  EFFECT  OF 
STATUTE. 

I  125.  In  action  to  foreclose  a  mortgage,  de- 
fense that  plaintiff  had  agreed  to  buy  the  same 
for  defendant,  but  took  an  assignment  there- 
of in  his  own  name,  held  to  set  up  a  contract 
void  under  the  statute  of  frauds.-— Jenkins  y. 
Bishop  (Sup.)   1011. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  Bankruptcy,  it  159,  166. 
By  mortgajror  of  chattels,   see  Chattel  Mort- 

I.  TRANSFERS  AND  TRANSACTIONS 

nrvAiiiD. 

(D)  INDEBTEDNESS,  INSOLVENCY,  AND 
INTENT  OF  GRANTOR. 

I  66.  A  transfer  to  defendant's  daughter  of 
all  her  property  in  consideration  of  future  sun- 
port,  pending  an  action  against  defendant,  held 
fraudulent  as  against  creditors.— Lovejoy  v. 
Chapin  (Sup.)  947. 

(B)  CONSIDERATION. 

§  80.  A  conveyance  of  property  in  considera- 
tion of  a  cash  payment  and  the  future  sup- 
port of  the  grantor  held  not  fraudulent  as 
against  his  vendor.—Snyder  v.  Snyder  (Sup.) 

I  87.  A  transfer  by  a  bankrupt  to  an  estate 
of  which  he  is  trustee  sustained,  as  not  made 
with  intent  to  hinder  and  defraud  creditors, 
within  Personal  Property  Law  (Laws  1897,  p. 
.^)11,  c.  417)  if  24,  25,— Allen  v.  Gray  (Sup.) 
928. 
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(F)  CONFIDENTIAL  RELATIONS  OF 
PARTIES. 

S  104.  ,In  an  action  by  a  creditor  of  a  hus- 
band to  subject  to  his  debt»  his  interest  in  a 
life  estate  title  to  the  remainder  wherein  was 
in  the  wife,  evidence  held  to  show  that  by  a 
conveyance  by  the  husband  and  wife  the  husband 
had  no  interest  in  the  premises.— National  Ezch. 
Bank  of  Clayton  y.  Nims  (Sup.)  562. 

ni.  BXMXDIEB   OF   CIUEDITOBS  AND 
PintCHASEBS. 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

§  221.  A  pudgment  creditor  hM  entitled  to 
sue  to  set  aside  a  fraudulent  conveyance  made 
by  his  judgment  debtor.— Hubbard  v.  United 
Wireless  Telegraph  Co.  (Sup.)  1016. 

(C)  RIGHT  OF  ACTION  TO  SET  ASIDE 
TRANSFER,  AND  DEFENSES. 

$  241.  'Where  judgment  was  recovered 
against  two  defendants,  and  execution,  issued 
in  the  county^  where  only  one  resided,  was  re- 
turned unsatisfied,  plaintiff  held  not  entitled 
to  have  a  fraudulent  conveyance  of  such  de- 
fendant set  aside  until  he  had  issued  execution 
against  the  other  defendant  in  the  county  of 
his  residence.— Lovejoy  v.  Chapiu  (Sup.)  947. 

(F)  PLEADING. 

Allegations  on  information  and  belief,  see  Plead- 
ing, §  68. 

S  264.  In  a  complaint  to  set  aside  fraudulent 
conveyances,  the  allegation  on  information 
and  belief  that  the  debtor  has  no  property  sub- 
ject to  execution  other  than  that  conveyed,  held 
an  insufficient  substitute  for  an  allegation  of 
judgment  and  return  of  execution  unsatisfied. — 
Kraemer  v.  Williams  (Sup.)  721. 

(G)  EVIDENCE. 

§  300.  In  an  action  to  set  aside  a  convey- 
ance to  defendant  as  in  fraud  of  creditors,  evi- 
dence held  to  show  that  defendant  agreed  to 
pay  $3,000,  in  addition  to  the  other  considera- 
tion named  in  the  deed,  and  actually  paid  that 
amount  two  months  after  the  deed  was  execut- 
ed.—Snyder  V.  Snyder  (Sup.)  993. 

(J)  JUDGMENT  OR  DECREE  AND  EXE- 
CUTION. 

§  312.  In  an  action  by  a  vendor  to  set  aside 
an  alleged  fraudulent  conveyance  by  his  vendee, 
or  in  the  alternative  to  establish  a  vendor's  lien 
on  the  land,  plaintiff  could  not  recover  an 
amount  paid  his  vendee  by  the  alleged  fraudu- 
lent transferee  as  a  part  of  the  purchase  price 
and  afterward  given  to  the  latter  as  a  gift. — 
Snyder  v.  Snyder  (Sup.)  993. 

FREIGHT. 

Sec  Carriers,  $  192. 

GAME. 

See  Fish. 


GARNISHMENT. 

See  Execution. 

VI.   PROCEEDniGS  TO  SUPPORT  OR 
ENFORCE. 

(  189.  An  employer  refused  to  pay  plaintiff 
in  garnishment  the  amount  of  an  order  obtained 
under  Code  Civ.  Proc.  S  1391.  Held,  that  the 
remedy  for  plaintiff  was  by  action  under  snch 
section,  and  not  by  proceedings  for  contempt. 
— Kahn  v.  Coles  (Sup.)  885. 

GAS. 

Right  of  attorney  general  to  maintain  action 
to  prevent  exercise  of  gas  company's  rights 
in  street,  see  Quo  Warranto,  $  17. 

GIFTS. 

Between  husband  and  wife,  see  Hustuusd  and 

Wife,  §  49^. 
Charitable  girts,  see  Charities. 
Transfer  taxes,  see  TSxation,  §  883. 

X.   INTER  VIVOS. 

S  47.     The  law  does  not  presume 
Lynch  t.  Lyons  (Sup.)  227. 


A  gift— 


GOOD  FAITH. 

Of  purchaser,  see  Bills  and  Notes,  S|  330-370. 

GOVERNOR. 

Right  to  remove  officer,  see  Officers,  |  7L 

GRAND  JURY. 

§  1.  Courts  defined  and  grand  Jury  held  a 
constituent  part  thereot— People  v.  Rotole  (Co. 
Ct.)  864. 

§  30.  An  indictment  by  grand  Jury  held  not 
found  while  it  was  organized  for  the  transaction 
of  business,  and  invalid.— People  r.  Rotole  (Co. 
Ct.)  854. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 
Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  i  33. 

GUARDIAN  AND  WARD. 

IV.   8AIJB8    AND    OONVETANOES    17K- 
DER  ORDER  OF  COURT. 

§  83.  Code  Civ.  Proc  S  2340.  providing  that, 
where  an  application  to  sell  an  infant's  land  on 
behalf  of  an  infant  14  years  old  or  upwards, 
the  infant  must  join  therein,  is  Jurisdictional, 
and  the  failure  of  such  an  infant  to  Join  vitiates 
the  sale.— Rosenfeld  v.  Miller  (Sup.)  682. 

§  83.  Under  Code  Civ.  Proc  §  2340,  an  in- 
fant over  14  years  old  must  Join  in  an  applica- 
tion to  sell  the  land  by  the  general  gitardian.  or 
the  guardian  of  the  property,  as  well  as  when 
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the  application  is  by  a  relative.— Rosenfeld  t. 
Miller  (Sup.)  692. 

Vm.   IJABIUTIE8  ON  OVABDIAN- 
SHIP  BONDS. 

§  177.  Under  Code  Civ.  Proc  i  812,  aa 
amended  by  Laws  1901,  p.  1200,  c.  524,  a  surety 
on  a  ^ardian's  bond  is  entitled  to  be  discharged 
from  liability  as  a  matter  of  right  on  notice  to 
the  principal.— In  re  American  Surety  Qp.  of 
New  York  (Sur.)  860. 

S  177.  On  discharge  of  surety  on  guardian's 
bond,  the  court  cannot  impose  as  condition  re- 
turn of  premium  paid,  without  the  written  de- 
raend  required  by  Code  Civ.  Proc.  j  812,  as 
amended  by  Laws  1901,  p.  1290,  c.  524.— In  re 
American  Surety  Co.  of  New  York  (Sur.)  860. 

HABEAS  CORPUS. 

JX.   JUBISDIOTION,    PROOEEPINOS, 
AND  BJBUEF. 

S  99.  Care  of  infant  child  given  to  its  uncle 
under  the  evidence.— People  v.  Duell  (Sup.)  886. 

HARMLESS  ERROR. 

In  dvil  actions,  see  Appeal,  {{  1032-1070. 

HEALTH. 

See  Food. 

Adulteration  as  a  public  offense,  see  Adultera- 
tion. 

H.    REOUIiATIONS  AND  OFFENSES. 

S  32.  At  common  law  the  owner  of  a  build- 
ing need  not  provide  fire  escapes.— Maiorca  v. 
Myers  (Sup.)  92S ;  Gasparo  v.  Same  (Sup.)  925. 

HEARSAY  EVIDENCE 

In  civil  actions,  see  Evidence,  t  818. 

HEIRS. 

See  Descent  and  Distribution. 

HIGH  SCHOOLS. 

See  Schools  and  School  Districts,  I  11. 

HIGHWAYS. 

See  Municipal  Corporations,  §S  663,  705,  762- 
821 ;   Navigable  Waters,  i  1. 

As  boundary,  see  Boundaries,  {  20. 

Repair  of  bv  street  railroads,  see  Street  Rail- 
roads, U  37-39. 

I.   ESTABIiISHBCENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(C)  AI/TERATION,  VACATION,  OR  ABAN- 
DONMENT. 

$  75.  Under  Laws  1890,  p.  1192,  c.  568,  | 
80,  amended  by  Laws  1904,  p.  985,  c.  387,  I 
1,  only  those  owners  are  entitled   to  damages 


who  own  land  through  or  adjacent  to  wliich  the 
highway  ran.— People  v.  Newell  (Sup.)  399. 

i  77.  An  owner  of  premises  not  adjacent  to 
a  discontinued  highway  held  not  entitled  to 
review  the  action  discontinuing  the  highway 
under  Laws  1890,  p.  1192,  c.  568,  i  80,  amend- 
ed by  Laws  1904.  p.  985.  c  387,  {  l.~People 
V.  Newell  (Sup.)  399. 

I  77.  Laws  1890,  p.  1192,  c.  568,  i  80, 
amended  by  Laws  1904,  p.  985,  c.  387,  i  1,  held 
to  give  the  commissioners  of  hifrhways  authori- 
ty to  determine  whether  a  highway  had  become 
useless  and  might  be  discontinued.— People  v. 
Newell  (Snp.)  399. 

S  77.  Certiorari  to  review  the  action  of  the 
commissioners  of  highways  discontinuing  a  high- 
way under  Laws  1890,  p.  1192.  c.  568,  |  80, 
amended  by  Laws  1904,  p.  985,  c.  387,  fi  1, 
brings  up  the  question  only  wiiether  the  c(»n- 
missioaers  acted  within  authority.— People  v. 
Newell  (Sup.)  399. 

t  77.  That  relator  might  more  frequently  nse 
a  discontinued  highway  than  persons  living  at 
a  greater  distance  therefrom  was  not  such  spe- 
cial injury  as  entitled  him  to  review  the  ac- 
tion of  Uie  commissioners  discontinuing  the 
road.— People  v.  Newell  (Sup.)  399. 

m.   CONSTRUCTION,  niFROTBBIENT, 
AND  BEPAIB. 

Claim  against  state  for  damages  from  oonatruc- 
tion,  see  States,  i  184. 

HOMESTEAD. 

See  Exemptions. 

HOMICIDL 

VH.  EVIDENCE. 

(E)  WEIGHT  AND  SDFFIOIBNCT. 

i  237.  Facts  held  not  to  establish  that  ac- 
cused was  insane  at  the  time  he  committed  the 
homicide  in  question.— People  v.  Jones  (Sup.) 
800 

HUSBAND  AND  WIFL 

See  Divorce;   Marriage. 

Fraudulent  conveyances  between*  see  Fraudu- 
lent Conveyances,  t  104. 

I.  MUTUAI.  BIGHTS,  DUTIES,  AND 
IJABIUTIES. 

§  23%.  In  an  action  against  a  married  wo- 
man for  groceries,  a  nass  book  in  defendant's 
possession  is  admissible  to  show  whether  de- 
fendant was  actiiig  for  herself,  or  as  agent 
for  her  husband.— Blendermann  v.  Mann-Wray 
(Sup.)  1081. 

m.  CONVEYANCES,  CONTRACTS,  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

I  49^.  A  savings  bank  account  in  the  names 
of  a  husband  and  wife,  "payable  to  either  or 
the  survivor,'*  imports  a  gift  to  her,  and  such 
an  interest  as  gives  her  equal  right  to  draw  it 
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during  their  Joint  lires,  and  resti  her  with  ab- 
solute title  in  case  she  sonriyes.— Moore  t. 
Fingar  (Sup.)  1035. 

V.  WIFZrS  SEP  ABATE  ESTATE. 

(C)  LIABILITIES  AND  OHARGBS. 

I  149.  In  the  absence  of  eyidence  that  a 
mortgagee  authorized  her  husband's  debt  to  the 
mortgagor  to  be  credited  on  the  mortgage  debt, 
such  debt  cannot  be  treated  as  a  payment  there- 
on.—Niccloj  y.  Treasure  (Sup.)  1030. 

VI.  ACTIONS. 

i  285.  Eyidence  in  an  action  against  a  mar- 
ried woman  for  groceries  furnished  held  to  raise 
a  question  for  the  Jury  as  to  whether  the  goods 
were  furnished  deiendant  on  her  own  account, 
or  as  agent  for  her  husband.— Blendermann  y. 
Mann-Wraj  (Sup.)  1081. 

Vm.  SEPARATION    AND    SEPARATE 
MAINTENANCE. 

i  279.  In  an  action  by  a  wife  for  separation 
and  maintenance,  prior  agreement  with  the  hus- 
band and  conyeyance  of  certain  realty  held  not 
to  include  the  rights  of  the  wife  to  support 
among  the  differences  settled  by  such  agreement 
—Kelly  y.  Kelly  (Sup.)  587. 

t  801.  An  attorney  may  recoyer  from  a  hus- 
band for  seryices  rendered  the  wife  in  her  ac- 
tion for  a  separation,  upon  proof  that  the 
suit  was  for  the  protection  and  support  of  the 
wife,  and  that  the  conduct  of  the  husband  was 
such  as  to  render  its  instigation  and  prosecution 
reasonable  and  proper.— Hendrick  y.  Silver 
(Sup.)  1093. 

f  301.  Disclosures  by  a  wife  to  attorneys 
bringing  a  separation  suit  held  not  such  as  to 
afford  them  probable  cause  for  belieying  that  the 
prosecution  of  the  suit  was  reasonable  and  prop- 
er for  the  wife*8  protection  and  support,  so  as 
to  entitle  them  to  recover  fees  for  services  from 
the  husband.^Hendrick  y.  Silver  (Sup.)  1098. 

ICE. 

See  Waters  and  Water  Courses,  §  294. 
Duty  of  person  cuttinsr  ice  to  guard  the  open- 
ings, see  Nuisance,  §§  67,  76. 

ICE  BOXES. 

In  ^artment  houses  as  fixtures,  see  Fixtures, 

In  apartment  houses,  as  subjects  of  mechanics' 
liens,  see  Mechanics*  Liens,  |  30. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  tS  321-398. 

IMPLIED  CONTRACTS. 


See  Money  Paid ;    Use  and  Occupation ; 
and  Labor. 


Work 


IMPLIED  WARRANTY. 

In  lease  as  to  fitness  of  property  for  purpose 
intended,  see  Landlord  and  Tenant,  §  125k 

IMPRISONMENT. 

See  Arrest;    E^xecution,  H  423,  433. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Liens,  see  Mechanics*  Liens. 

On  premises  demised,  see  Landlord  and  Tentnt, 
H  150,  150. 

Public  improvements,  see  Municipal  Corpora- 
tions, ifi  26^-^12. 

INCORPORATION. 

See  Municipal  Corporations,  i  S. 

INCUMBRANCES. 

On  premises  demised,  see  Landlord  and  Tenant, 

S149. 
On  property  devised  or  bequeathed,  see  WUlf. 

i  S2T. 


tril 


property  ( 
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INDEBTEDNESS. 

Of  fraudulent  grantor,  see  Fraudulent  Convey- 
ances, i  66. 
Of  tesUtar,  see  Wills,  |  827. 

INDEMNITY. 

See  Principal  and  Surety. 
Cancellation  of  indemnitv  bond,  see  CancelU- 
tion  of  Instruments,  S  3. 

§  6.  Mode  of  oonstruing  indemnity  bond  giv- 
en by  an  assignee  of  a  municipal  contractor  oo 
payment  to  him  by  the  city  of  the  amount  due 
under  the  contract.— City  of  New  York  ▼.  Me- 
chanics' &  Traders*  Bank  of  City  ot  New  Yoik 
(Sup.)  709. 

I  9.  Where  an  indemnity  bond  was  signed  in 
blank  with  the  agreement  that,  when  filled  out 
a  clause  would  be  inserted  limiting  the  makers 
liability  to  a  certain  amount,  but  by  mistake 
this  clause  was  not  inserted,  the  maker  should 
be  held  liable  to  the  amount  of  his  original 
agreement.— Biudseil  v.  Federal  Union  Surety 
Co.  (Sup.)  447. 

I  12.  An  indenmitor  held  dischai]ged  by  th« 
act  of  the  indemnitee  in  compromising  a  judg- 
ment, though  the  indenmitor  was  a  party  to  th« 
judgment  and  failed  to  prosecute .  an  appeal 
therefrom.— City  of  New  York  v.  Mechanics*  & 
Traders'  Bank  of  City  of  New  York  (Sup.)  769. 

I  13.  Where  one  without  fault  has  been  hdi 
legally  liable  for  damages  caused  by  the  faalc 
of  another,  the  former  may  recover  the  suina 
paid.— Vogemann  v.  American  Dock  &  Trust  Co. 
(Sup.)  741. 
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§  14.  Seller  of  property,  reimbarsini?  Pur- 
chaser for  defects  in  his  title,  held  required  to 
affirmatively  establish  as  a^inst  Jiis  grantor  by 
independent  proof  the  defect  in  his  grantor's 
title.— Barascn  v.  Kramer  (Sup.)  176. 

§  14.  A  judgment  obtained  by  an  owner 
against  his  contractor  for  the  failure  of  a 
third  person  to  perform  his  agreement  with 
the  contractor  held  to  conclusively  establish 
the  third  i>er8on's  liability  to  the  contractor.— 
Coming  y.  Bpelman  (Sup.)  866. 

S  14.  A  judgment  against  charterers  of  a  ves- 
sel  under  their  liability  as  carriers  for  dam&ges 
to  a  cargo  by  the  collapse  of  a  pier  held  to  es- 
tablish the  damages  sustained  and  the  liabilitv 
of  the  owner  of  the  pier.—Vogemann  v.  Ameri- 
can Dock  &  Trost  Ck>.  (Sup.)  741. 

§  14.  Notice  to  the  owners  of  a  pier  of  an 
action  against  charterers  under  their  liability  as 
carriers  for  damages  to  a  cargo  held  sufficient  to 
render  the  judgment  against  the  charterers  bind- 
ing on  the  owners.— Vogemann  v,  Americap 
Dock  &  Trust  Co.  (Sup.)  741. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  §S  315,  316. 

INDEX. 

Authoritr  of  board  of  county  supervisors  to  con- 
tract for  making  copies  of  indexes  for  deeds 
in  clerk's  office,  see  Counties,  |  118. 

INDICTMENT  AND  INFORMATION. 

See  Qrand  Jury. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory   note,   see 

Bills  and  Notes,  M  330-370. 
On  process  in  municipal  courts,  see  Courts,  | 

INFANTS. 

See  Quardian  and  Ward. 

Contributory  negligence  on  part  of  children, 
see  Negligence,  t  85. 

Habeas  corpus  to  secure  custody  of,  see  Ha- 
beas 0>rpus,  I  99. 

XL   0V8TODT  AND  FROTEOTXON. 

§  16.  A  commitment  of  a  minor,  under 
Laws  1892,  p.  897,  c.  439,  to  the  House  of 
Good  Shepherd,  is  properly  in  the  alternative, 
duriug  minority  or  until  discharged.— People  v. 
Mother  Superior  of  House  of  Good  Shepherd 
(Sup.)  887. 

i  10.  Commitment  under  Laws  1892,  p.  897, 
c.  489.  to  the  House  of  Good  Shepherd,  held  a 
commitment  during  minority.— People  v.  Mother 
Superior  of  House  of  Good   Shepherd  (Sup.) 

INFERIOR  COURTS. 

Bee  Conrts,  ff  188-190. 


INHERITANCL 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  |  883. 

INJUNCTION. 

Compelling  operation  of  ferry,  see  Ferries,  | 
28. 

Relief  against  particular  acts  or  prooeedingt. 
See  Nuisance,  fi  28. 

Actions  in  foreign  state,  see  Courts.  I  516^ 
Levy  of  county  tax,  see  Counties,  §  196. 
Transfer  of  assets  by  mutual  insurance  com- 
pany, see  Insurance,  %  55. 
Voting  corporate  stock,  see  Ck)rporations,  %  198. 

n.  8UBJECT8   OF  FKOTECTION  AHD 
BELIEF. 

(C)  CONTRACTS. 

S  59.  Injunction  will  not  lie  to  restrain  the 
revocation  by  a  hotel  company  of  its  contract 
whereby  it  frave  to  another  the  privilege  of 
carriage  service  for  the  hotel.— Lynch  y.  Robert 
P.  Murphy  Hotel  Co.  (Sup.)  465. 

(G)  PERSONAL  RIGHTS  AND  DUTIES. 

{  96.  The  publication  of  one's  portrait  can 
be  restrained,  under  Laws  1903,  p.  308,  c.  132.— 
Kunz  V.  Bosselman  (Sup.)  650. 

nie  AOTION8    FOR   UTJUNCTIONS. 

i  118.  In  a  suit  to  restrain  the  publication 
of  a  portrait,  under  Laws  1903,  p.  808,  c  132, 
a  complaint  hM  to  suffidentlv  allege  that  the 
acts  complained  of  were  committed  m  the  state 
of  New  York.— Kunz  v.  Bosselman  (Sup.)  650. 

IV.  PRBLTMTNARY  AND  INTERIiOOV. 
TORT  INJVNOTIONS. 

(A)  GROUNDS  AND  PROCEEDINGS  TO 
PROCURE. 

%  187.  An  injunction  to  prevent  the  violation 
of  a  contract  which  is  unfair  will  be  denied.— 
Shubert  Theatrical  Co.  v.  Coyne  (Sup.)  968. 

INMATES. 

Of  charitable  institutions,  liability  for  injuries 
tO|  see  Charities,  §  45. 

INNKEEPERS. 

I  2.  A  statute  modifying  the  common-law 
liability  of  an  innkeeper  will  be  strictly  con- 
strued.—Jones  V.  Hotel  Latham  Co.  (Sup.)  1084. 

8  11.  Certain  articles  held  not  jewels  or  orna- 
ments, within  the  statute  relieving  an  innkeeper 
from  liability  for  loss  of  jewels  or  ornaments, 
where  he  has  provided  a  safe  and  posted  notice 
thereof.— Jones  v.  Hotel  Latham  Co.  (Sup.) 
1084. 
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IN  PAIS. 

Estoppel,  see  Estoppel,  H  67,  94. 

INSANE  PERSONS. 

Presumption  as  to  sanity,  see  Evidence,  |  63. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  GreditoxB; 
Bankruptcy. 

Of  corporation,  see  Corporations.  I  544. 

Of  fraudulent  grantor,  see  Fraudulent  Con- 
veyances. <  66. 

Of  mutual  insurance  company,  see  Insurance, 

INSTRUCTIONS. 

In  civil  actions,  see  New  Trial,  f  40;  Trial, 
i§  25^296. 

INSURANCE. 

Construction  and  operation  of  contract  by  In- 
surer for  benefit  of  insured,  see  Contracts, 
S  187. 

n.  nrsiTRANCE  oompahhubl 

(B)  MUTUAL  COMPANIES. 

S  55.  Policy  bolder  in  mutual  life  insurance 
company  can  restrain  transfer  of  assets  to  a 
foreign  corpora tiou.— Russell  v.  Pittsburgh  Life 
&  Trust  Co.  (Sup.)  950. 

§  55.  Receiver  appointed  to  preserve  assets 
of  life  insurance  company  about  to  be  trans- 
ferred for  inadequate  consideration  to  a  for- 
eign corporation.— Russell  v.  Pittsburgh  Life  & 
Trust  Co.  (Sup.)  960. 

i  69.  The  acceptance  of  a  policy  of  insurance 
issued  by  a  foreign  mutual  insurance  company 
held  to  make  insured  a  member  of  the  company, 
and  he  is  concluded  by  the  proceedings  in  the 
foreign  jurisdiction  dissolving  the  companv  and 
fixing  the  liabilities  of  the  members.— Swmg  v. 
Kaufman  (Sup.)  143. 

m.  INSURAMCE    AOEHTB    AND 
BROKERS. 

(B)  AGENCY  FOR  APPLICANT  OR 
INSURED. 

S  112.  Where  insured  accepted  for  returned 
premium  the  check  of  a  person  assuming  to  act 
as  his  agent,  such  agency  was  ratified.— Swing 
V.  Kaufman  (Sup.)  143. 

IV.  IN SURABrE  INTEREST. 

i  115.  A  pledgee  of  personal  property  held 
an  owner  thereof,  within  the  meamng  of  an 
insurance   policy.— Whalen   v.    Goldman   (Sup.) 

1006. 

Vin.   CANCELLATION,     SURRENDER* 
ABANDONMENT,   OR  RESCIS- 
SION OF  POLICY. 

Application  by  surety  company  to  be  discharged 
from  guardian's  bond,  see  Guardian  and 
Ward,  §  177. 


Return  of  premium  paid  on  discharge  of  sur^ 
ty  company  from  guardian's  bond,  see  Guard- 
ian ana  wapd,  i  177. 


IX.  AVOIDANCE  OF  POLICY  FOR] 

REPRESENTATION,  FRAUD,  OB 
BREACH  OF  WARRANTY  OB 
CONDITION. 

(A)  GROUNDS  IN  GENERAL. 

i  264.  Where  the  blanks  on  a  poilcr  for  war- 
ranties were  neither  signed  nor  filled  out,  the 
policy  cannot  be  avoided  for  breach  of  warraniT. 
— Frankel  y.  United  States  Casualty  Co.  (Sup.) 
631. 

X.  FORFEITURE     OF     POIilOY     FOB 

BREACH  OF  PROIOSSORY  IXTAB- 
RANTY,  COVENANT,  OR  CONDI- 
TION  SUBSEQUENT. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

Sufficiency  of  delivery  of  deed,  see  Deeda,  |  56. 

S  828.  Under  the  facts,  held,  there  was  a 
change  of  possession  from  that  of  tenant  to  a 
vendee  in  possession,  avoiding  a  fire  policy.— 
Sewell  V.  Home  Ins.  Co.  (Sup.)  345. 

S  833.  Facts  stated  held  a  defense  to  an  ac- 
tion on  a  fire  policy,  which  provided  that  it 
^ould  become  void  on  the  hazard  being  increas- 
ed by  any  means  within  insured's  control.— Am- 
persand Hotel  Co.  Y.  Home  Ins.  0>.  (Sup.)  4SU. 

Xin.  EXTENT   OF  LOSS  AND   UA- 
RII.ITY  OF  INSURER. 

(B)  INSURANCE  OF  PROPERTY  AND 
TITLES. 

i  507^.  Liability  of  title  insurance  company, 
on  discovery  of  certain  assessments  not  spec- 
ified, determined.— Palliser  v.  Title  Ins.  Ca 
(Sup.)  545. 

XIV.  NOTICE  AND   PROOF   OF  I.088. 

t  559.  Want  of  proof  of  loss  is  waived  by 
the  insurer's  deujring  liability.^Miles  ▼,  Casu- 
alty Co.  of  America  (Sup.)  1. 

XV.  ADJUSTMENT  OF  LOSS. 

i  570.  A  provision  for  appointment  of  ap- 
praisers in  case  of  loss  held  satisfied*  wh^e 
the  appraisers  have  no  interest  in  the  result 
of  the  arbitration.— Whalen  v.  (Goldman  (Sop.) 
1006. 

XVn.  PAYMENT  OR  DISCHARGE, 
CONTRIRUTION,  AND  SUB- 
ROGATION. 

§  008.  A  contract  between  the  owner  of 
insured  vessels  and  the  insurer  as  to  release  of 
the  insurer's  liability,  construed.— Klauck  v. 
Federal  Ins.  Co.  (Sup.)  1049. 

XVm.  ACTIONS  ON  POUCIES. 

f  623.  An  absolute  denial  of  liability  pre- 
cludes the  insurer  from  relying  on  the  defease 
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hat    the  suit  was  prematarely  brought— Miles 
^    Casualty  Co.  of  America  (Sup.)  1. 

§  633.  A  complaint  in  an  action  on  a  fire 
>oIicy  on  personal  property  held  to  sufficiently 
'how  plaintifiTs  ownership  of  the  property  at  the 
line  of  the  destruction  thereof  by  fire.— Colum- 
bus I>ry  Goods  Co.  v.  Globe  &  Rutgers  Fire  Ins. 
::o.    (Sup.)  1106. 

§  636.  .A  complaint  in  an  action  on  a  fire 
policy  held  not  to  show  that  plaintiff  has  ob- 
tained satisfaction  from  other  inRurance.—Co- 
tiimbus  Dry  Goods  Co.  v.  Globe  &  Rutgers  Fire 
Ins.   Co.  (Sup.)  1106. 

f  640.  A  defense  to  a  complaint,  on  a  renewal 
?on  tract  of  insurance  indemnifying  against  the 
dishonesty  of  a  bank  cashier,  held  not  demur- 
rable.— Stapleton  Nat.  Bank  v.  United  States 
Fidelity  &  Guaranty  C#.  (Sup.)  372. 

§  O40.  The  implied  condition  in  an  insur- 
ance contract  as  to  the  truth  of  all  the  repre- 
sentations of  the  insured  held  not  required  to 
he  pleaded.— Stapleton  Nat.  Bank  v.  United 
States  Fidelity  &  Guaranty  Co.  (Sup.)  372. 

§  645.  The  defense  that  suit  on  a  policy  is 
premature  is  unavailable  under  an  answer  de- 
nying liability. — Miles  y.  Casualty  Co.  of  Amer- 
ica  (Sup.)  1. 

§  646.  Under  section  92  of  the  insurance 
law  (Laws  1802,  p.  1792,  c.  690),  proof  of  pay- 
ment of  premiums  hfild  not  essential  to  recovery 
on  the  policy.— Auspits  v.  Equitable  Life  Assur. 
Society  of  the  United  States  (Sup.)  109. 

§  066.  Where  the  policy  provided  that  the 
amount  to  be  paid  thereon  should  not  exceed 
three-fourths  ox  the  cash  value  of  the  horse 
at  its  death,  and  its  cash  value  was  $125,  plain- 
tiff was  only  entitled  to  $93.75.— Young  v.  New 
York  Horse  Ins.  Co.  of  New  York  (Sup.)  1075. 

INTENT. 

Fraudulent,  see  Fraudulent  Conveyances,  f  66. 

INTEREST. 

Element  of  damages,  see  Damages,  I  68. 
Liabilities  of  particular  classes  of  persons. 

See   Executors   and  Administrators,  f   104. 

Pecuniary  interest  in  particular  sulject-matter. 

Effect  as  to  credibility  of  witness,  see  Witness- 
es, i  869. 

Individual  interest  of  corporate  agents  in  trans- 
actions, see  Corporations,  §  314. 

Insurable  interest,  see  Insurance,  |  115. 

m.  TIME  AND  OOMPUTATIOlf. 

§  44.  When  interest  accrued  under  a  particu- 
lar selling  agency  contract  stated. — Keis  & 
O'Donovan  v.  Automatic  Mail  Delivery  (Do. 
(Sup.)  168. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |  137. 


INTERLOCUTORY  JUDGMENT. 

Review  on  appeal,  see  Appeal,  S  870. 

INTERPRETATION. 

Of  contract  of  sale,  see  Sales,  f  62. 

INTERSTATE  COMMERCL 

Regulation,  see  Commerce. 

INTERVENTION. 

In  actions  In  general,  see  Parties,  fS  88,  54. 
In  proceedings  to  cancel  liquor  license,  see  In- 
toxicating LdQuors,  i  108. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

m.  IiOOAXi  OPTION. 

S  81.  Laws  1903,  p.  1062,  c.  458,  permit- 
ting submission  to  a  town  i^hether  liquor  should 
be  sold  in  a  hamlet  therein,  held  to  permit  a 
temporary  deviation  from  Liquor  Tax  Law 
(Laws  1896.  p.  45,  c.  112),  and  not  to  require  the 
subject  of  liquor  selling  to  be  submitted  sep- 
arately for  the  hamlet  at  sabsequent  elections.— 
Killinger  v.  Clement  (Sup.)  407. 

§  32.  An  acknowledgment  to  a  petition  for 
a  local  option  election  held  to  show  that  the  pe- 
tition was  signed  and  acknowledged  as  required 
by  Liquor  Tax  Law  (Laws  1896.  p.  57,  c.  112) 
S  16.— In  re  Livingston  (Co.  Ct.)  ^(59. 

{33.  A  notice  of  the  submission  of  local 
option  questions,  as  provided  by  Liquor  Tax 
Law  (Laws  1896,  p.  57,  c.  112)  {  16,  held  suffi- 
cient,—In  re  Livingston  (Co.  Ct.)  269. 

IV.  IJCEM8E8  AND  TAXES. 

S  108.  Under  Liquor  Tax  Law,  f  17,  subd. 
8  (Laws  1896,  p.  60,  c.  112,  as  amended  by 
Laws  1908,  p.  406,  c.  144),  the  owner  or  les- 
sees of  premises  on  which  liquor  is  sold  held 
entitled  to  intervene  and  defend  a  proceeding 
to  cancel  a  liquor  tax  certificate  for  a  violation 
of  the  liquor  law  on  such  premises.- In  re 
Jennings  (Sup.)  457. 

§  108.  The  rule  that  the  holder  of  a  liquor 
tax  certificate  is  not  required  to  admit  or  deny 
the  allegations  of  a  petition  to  cancel  it  does 
not  apply  to  an  intervener.— In  re  Jennings 
(Sup.)  457. 

§  108.  The  owner  of  property  or  lessee,  on 
being  i>ermitted  to  intervene  in  proceedings  to 
cancel  a  liquor  tax  certificate,  may  contest  the 
proceedings  at  all  stages  and  may  appeal.— In 
re  Jennings  (Sup.)  457. 

S  108.  Intervener  in  a  proceeding  to  cancel  a 
liquor  tax  certificate  held  not  entitled  to  a  jury 
tnal.— In  re  Jennings  (Sup.)  457. 
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Vm.  CBIMINAX.  FROSECVnONB. 

Evidence  of  private  detectives,  aee  Criminal 
Law,  S  555. 

IX.  SEARCHES,  SEIZURE8,  AHB  FOB- 
FEirUBES. 

Laws  relating  to  destruction  of  vessels  in  which 
liquors  are  illegally  kept  as  denial  of  due 
process  of  law,  see  Constitutional  Law,  f  319. 

ISSUES. 

In  civil  actions,  see  Pleading,  |  3S2. 

JOINDER. 

Of  causes  of  action,  see  Action,  ||  46-48. 

JOINT  ADVENTURES. 

t  7.  Either  of  two  joint  contractors  is  the 
agent  of  the  other  in  the  prosecution  of  a  com- 
mon enterprise.— Thadce  v.  Hemsheim  (Sup.) 
210. 

$  8.  Where  one  contracted  to  do  work,  and 
sues  for  work  done  on  the  contract,  which  he 
was  not  allowed  to.  complete,  payment  to  his 
partner  released  defendant  to  the  extent  of  the 
amount  due  at  the  time  of  plaintiflTs  dismissal. 
— Thacke  v.  Hemsheim  (Sup.)  216. 

JOINT  LIABILITIES. 

Limitation  of  action  against  Joint  contractors 
as  dependent  on  time  of  commencement  of 
suit,  see  Limitation  of  Actions,  i  119. 

JOINT-STOCK  COMPANIES. 

See  Associations. 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 
Mandamus  to  judge,  see  Mandamus,  {  61. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  S 

91. 
Enforcement  by  creditors'  suit,  see  Creditors' 

Suit. 

In  particular  civil  aciion$  or  proccedingt. 

See  Replevin,  f  107. 

In  justice's  court,  see  Justices  of  the  Peace. 
fiS  122,  130. 

In  municipal  court,  see  Courts.  §  189. 

On  appeal,  see  Appeal,  ff  1106-1201. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  f  312. 

In  criminal  proseoutiond. 
See  Criminal  Law,  S  999. 

RevietD, 
See  Appeal. 

Presumptions  as  to  an  appeal,  see  Appeal,  I 
934. 


HI.   ON  CONSEKT,  OFFER,  OR  AD- 
MISSION. 

Procedure  in  municipal  court,  see  Courts,  I  189. 

IV.  BY  DEFAUI.T. 

In  justice's  court,  see  Justices  of  the  Peace, 
I  122. 

(A)  REQUISITES  AND  VALIDITY. 

Appealability  of  default  judgment  in  municipsi 
court,  see  Courts,  |  190. 

I  101.  Where  defendant  has  been  sued  by  a 
wrong  name,  a  judgment  by  default  is  a  nulli- 
ty.—Simon  V.  Underwood  (City  Ct)  65. 

§  101.  A  judgment,  where  defendant  is  sued 
by  a  fictitious  name  an^  falls  to  appear,  held  ir- 
regular, unless  the  summons  and  judgment  cod- 
tain  -a  description  identifying  defendant  as  re- 
quired by  Code  Civ.  Proc.  §  451.— ^Simon  v.  Un- 
derwood (City  Ct.)  65. 

I  106.  In  an  action  on  an  assigned  claim  for 
services,  in  which  the  pleadings  are  unverified, 
defendant  is  properly  defaulted  for  failure  to 
file  and  serve  an  affidavit  of  merits,  as  provided 
by  rule  28  of  the  general  rules  of  practice.— 
Ziegler  v.  Smith  (Sup.)  99. 

(B)  OPENING  OR  SETTING  ASIDE 

DEFAULT. 

Authority  of  municipal  court  to  impose  condi- 
tions, see  Courts,  §  189. 
In  municipal  courts,  see  Courts,  %  189. 

i  143.  The  rule  as  to  when  a  default  win 
be  set  aside  stated.— Ziegler  v.  Smith  (Sup.)  9^. 

§  143.  The  oversight  of  an  attorney's  clert 
by  which  an  affidavit  of  merits  was  not  served 
by  defendant,  held  a  sufficient  ground  to  set 
aside  a  default  judgment— Ziegler  y.  Smith 
(Sup.)  99. 

I  145.  The  rule  as  to  when  a  defiiult  will 
be  set  aside  stated.— Ziegler  v.  Smith  (Sup.)  99. 

VI.   ON  TRIAIi  OF  issues: 

(O  CONFORMITY  TO  PROCESS.  PLEAD- 
INGS, PROOFS,  AND  VERDICT 
OR  FINDINGS. 

Sufficiency  of  service  on  one  member  of  part- 
nership to  authorise  judgment  against  firm, 
see  Partnership,  f  219. 

fi  251.  Where,  in  an  action  for  goods  sold  and 
delivered,  defendant  admits  plaintiffs  claims  to 
a  certain  amount,  a  judgment  for  defendant  is 
erroneous.— Kleinberg  v.  Deutsch   (Sup.)   9L 

vm.  AMENDMENT,    OORREGTIOK. 
AND  REVIEW  IN  SABffE  COURT. 

Procedure  in  municipal  court,  see  Ck)iirts,  $  1^- 
Procedure   in  surrogate  court,    see   (Courts,  i 
202. 

§  310.  When  proper  name  of  defendant  is 
known,  the  judgment  will  be  amended  before 
any  other  proceedings  are  had  on  objection 
made.— Simon  v.  Underwood  (City  Ct.)  65. 
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IZ.   OPENING   OK  VAOATINO. 

Appealibility  of  Toid  order  of  municipal  court 
setting  aside  judgment,  see  Ck>urts,  §  190. 

XH.   OONSTKUCTION   AND   OPERA- 
TION  IN   OENEBAI..- 

Justice^s  judgment,  see  Justices  of  the  Peace, 
I  130. 

Xin.  MERGER  ANB  BAR  OF  0AV8E8 
OF  ACTION  AND  DEFENSES. 

(B)  CAUSES  OP  ACTION  AND  DEFENSES 
MERGED,  BARRED,  OR  CONCLUDED. 
I  568.  An  unsatisfied  judgment  for  work, 
labor,  and  materials  held  not  to  preclude  a  sub- 
sequent action  for  fraud  in  inducing  plaintiff 
to  contract,  discovered  by  plaintiff  after  obtain- 
ing the  first  judgment.~Kahn  y.  Witkoski  (Sup.) 

$  609.  That  two  causes  of  action  may  spring 
out  of  the  same  contract  does  not  ipso  facto 
render  a  judgment  on  one  a  bar  to  an  action  on 
the  other.— 'La  Haye  y.  Borated  Specialty  Co. 
(City  Ct.)  848. 

§  609.  A  judgment  for  salary  And  expenses  to 
date  of  discharge  held  not  a  bar  to  an  action  for 
wrongful  dipcbarge.— La  Haye  v.  Borated  Spe- 
cialty Co.  (City  Ct.)  843. 

XIV.   OONOI^USIVENESS    OF  ADJUDI- 
CATION. 

Conclusiveness,  as  against  indenmitor  of  for^ 
mer  adjudication  against  indemnitee,  see  In- 
demnity, S  14. 

(C)  MATTERS  CONCLUDED. 
S  717.     A  decree  is  limited  in  its  operation 
to  the  matters  actually  before  the  court— In  re 
Peck's  Estate  (Sup.)  238. 

XX.  PAYMENT,  SATISFACTION, 
MERGER,  AND  DISCHARGE. 

In  municipal  courts,  see  Courts,  f  189. 

XXI.  ACTIONS   ON  JUDGMENTS. 

Jurisdiction  of  municipal  court,  see  Courts, 
§188. 

JUDICIAL  NOTICE. 

In  ciyil  actions,  see  Evidence,  I  85. 
In    criminal    prosecutions,   see   Criminal   Law, 
i  304. 

JUDICIAL  SALES. 

Of  property  of  infant,  see  Guardian  and  Ward, 

I  83. 
On  foreclosure  of  ferry  lease,  see  Ferries,  |  28. 

JURAT. 

Of  notary,  see  Affidavits,  i  12. 

JURISDICTION. 

Effect  of  appearance,  see  Appearance. 

Of  habeas  corpus,  see  Habeas  Corpus,  S  99. 


Of  mandamus,  see  Mandamus,  f  187. 
Of  particular  courts,  see  0>urts. 

JURY. 

See  Grand  Jury. 

Disqualification  ground  for  new  trial,  see  Crim- 
inal Law,  i  923. 

Grounds  for  reference  instead  of  trial  by  jury, 
see  Reference,  §§  8,  11. 

Instructions  in  civil  actions,  see  Trial,  !§  252- 
296. 

Questions  for  jury  in  civil  actions,  see  Trial, 
i  143. 

Taking  case  or  question  from  jury  at  trial, 
see  Trial,  ||  14o-177. 

Verdict  in  d^l  actions,'  see  Trial,  i  343. 

n.  BIGHT  TO  TBIAI.  BT  JUBT. 

Right  of  intervener  in  proceedings  to  cancel 
liquor    license,    see    Intoxicating    Liquors,    | 

Waiver  of  right  of  review  of  order  denying 
jury  trial,  see  Appeal,  I  154. 

§  25.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1557,  c.  580)  §  231,  failure  of  defendant 
to  demand  a  jury  trial  on  the  joining  of  issues 
under  the  original  pleadipgs  held  not  a  waiver 
of  his  right  to  such  trial  on  the  joining  of  issues 
under  the  amended  pleading8.—Steven8on  v. 
Brooks  (Sup.)  118. 

V.   OOMPETENCT  OF  JUBOBS,  OHAI«. 
IJSMOE8,  AHD   OBJEOTIONS. 

Disqualification  ground  for  new  trial,  see  Crim- 
inal Law,  I  923. 

§  127.  Under  Code  Or.  Proc.  |§  369,  370,  an 
objection  to  a  particular  juror  on  the  ground 
that  he  is  disqualified  must  be  taken  before  the 
juror  is  sworn.— People  v.  Thayer  (Co.  Ct.)  855. 

JUSTICES  OF  THE  PEACE. 

TV.  PBOOEDUBE  IN   OIVII.  CASES. 

I  98.  Under  Civ.  Code  Proc  If  501,  2938, 
2945,  a  counterclaim  for  goods  sold  and  deliv- 
ered, interposed  in  an  action  in  justice's  court 
for  conversion,  held  required  to  show  that  it 
arises  out  of  the-  transaction  set  forth  in  the 
complaint  or  is  connected  with  the  subject  of 
the  action.->Smith  v.  Rensselaerville  Creamery 
Co.  (Sup.)  273. 

5  93.  The  rule  that  a  counterclaim  in  an 
action  in  a  justice's  court  must  contain  a  state- 
ment showing  that  it  arises  out  of  the  transac- 
tion set  forth  in  the  complaint  or  connecting  it 
with  the  subject  of  the  action  applies  to  all 
counterclaims,  whether  in  tort  or  on  contract,  in 
actions  not  on  contract. — Smith  v.  Rensselaer- 
ville Creamery  Co.  (Sup.)  273. 

i  122.  Under  Ck)de  Civ.  Proc.  i  2891,  as 
amended  by  chapter  291,  p.  681,  Laws  1906,  an 
answer  to  a  complaint  which  set  up  a  plea  by 
way  of  confession  and  avoidance  J^eld  to  put 
the  burden  of  proof  on  the  defendant,  and  that 
plaintiff  was  not  compelled  to  introduce  proof  to 
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sustain  a  judfnnent  for  him.— Altman  t.  Coch- 
rane (Sup.)  870. 

§  130.  In  an  action  for  conversion  of  a  piano, 
a  justice's  judgment  held  conclusive  that  a  re- 
newal note,  on  which  was  indorsed  a  payment  of 
tl25,  remained  wholly  unpaid.— Duprey  v. 
teams  (Sup.)  507. 

V.  REVIEW   OF   FBOCEEDINQ8. 

(A)  APPBAL. 

§  171.  Under  Code  Civ.  Proc.  |  3068^  a 
counterclaim  interposed  in  an  action  in  a  jus- 
tice's court  held  not  to  give  defendant  the 
right  to  a  new  trial  in  the  County  Court  on 
appeal.— Smith  t.  Rensselaerville  Creamery  Co. 
(Sup.)  273. 

S  185.  Statement  of  when,  under  Code  Civ. 
Proc.  S  3003,  as  amended  by  Laws  1900,  p. 
1277,  c.  553.  a  judgment  of  a  justice  can  be  re- 
versed by  the  County  Court  as  against  weight 
of  evidence.— Van  Dey  Mark  v.  Corbett  (Sup.) 
911. 

JUVENILE  DELINQUENTS. 

See  Infants,  |  16. 

landlord' AND  TENANT. 

See  Use  and  Occupation* 

n.  LEA8E8   AHP   AOBEEMENTS   ZH 
OENEKAIi. 

Ferry  leases,  see  Ferries,  |  28. 

(B)  CONSTRUCTION  AND  OPERATION. 

Discharge  of  surety  of  lessee,  see  Principal  and 
Surety,  i  160. 

I  48.  Statement  of  measure  of  damages  for 
breach  of  covenant  in  a  lease  of  carrymg  ca- 
pacity of  a  floor.— Scheffler  Press  v.  Perlman 
(Sup.)  40. 

XV.  TSBM8  FOB  TEAB8. 

(B)  ASSIGNMENT.    SUBLETTING.   AND 
MORTGAGE. 

Right  of  assignee  of  tenant  to  recover  against 
sublessees  for  use  and  occupation,  see  Use 
and  Occupation,  §  3. 

(Q  EXTENSIONS,  RENEWALS,  AND  OP- 
TIONS TO  PURCHASE  OR  SELL. 

Pleading  election  to  renew  as  conclusion  of  law, 
see  Pleading,  f  8. 

VH.  PREMISES,  AND  ENJOYMENT 
AND   USE  THEREOF. 

(A)  DESCRIPTION,    EXTENT,   AND   CON- 
DITION. 

i  125.  A  lease  held  not  to  contain  an  implied 
warranty  of  fitness  of  the  premises  for  the  pur- 
pose for  which  they  were  leased.— Scheffler  Press 
V.  Perlman  (Sup.)  40. 


(O  INCUMBRANCES,  TAXES,  AND  AS- 
SESSMENTS. 

i  149.  In  the  absence  of  an  agreement  by  th^ 
landlord  to  pay  the  water  rents,  the  tenant  must 
pay  the  same.— New  York  University  v.  Amer- 
ican Book  Co.  (Sup.)  103. 

(D)  REPAIRS.  INSURANCE,  AND  IM- 
PROVEMENTS. 

Expenditures  not  actually  made  in  money  as 
element  of  damages  for  tenant's  breach  of 
covenant  to  repair,  see  Damages,  I  40. 

I  150.  Under  a  lease  of  entire  premises,  tbe 
tenant  is  bound  to  make  all  repairs,  in  the  ab- 
sence of  a  contrary  provision.— Zelzer  v.  Cook 
(Sup.)  178, 

§  159.  In  an  action  involving  breach  of  cove- 
nant to  repair,  evidence  held  inadmissible- 
Miles  V.  Iroquois  Realty  Co.  (Sup.)  602. 

(E)  INJURIES  FROM  DANGEROUS  OR 
DEFECTIVE  CONDITION. 

I  100.  A  tenant,  whose  goods  are  injured  by 
breach  of  duty  bv  the  landlord  to  repair  tbe 
roof  of  the  building,  if  not  himself  at  fault. 
may  recover  from  the  landlord  for  such  dama^'^ 
as  results  to  his  goods.— Levy  y.  Roosevelt 
(Sup.)  475. 

i  167.  Landlord  who  undertakes  to  make  re- 
pairs at  the  tenant's  request,  though  not  bound 
to  do  so,  is  liable  for  injury  resulting  from  de- 
fective performance  of  the  work.— Zeker  v. 
Cook  (Sop.)  173. 

I  167.  Liability  of  a  landlord  ont  of  poss«s- 
sion  for  an  after-occurring  nuisance  stated.— 
Zelzer  v.  Cook  (Sup.)  173. 

i  167.  Evidence  held  to  show  prima  faci« 
that  a  pedestrian's  injury,  caused  by  a  defectire 
cover  to  a  coal  hole,  resulted  from  negligence  of 
the  landlord  of  the  abutting  premises.— Zelxer 
V.  Cook  (Sup.)  173. 

i  169.  Evidence  in  an  action  for  injury  to 
a  pedestrian  caused  by  a  defective  cover  to  a 
coal  hole  held  to  warrant  a  finding  that  thp 
tenant  of  the  abutting  premises  was  not  negli- 
gent—Zelaer  V.  Cook  (Sup.)  17a 

S  160.  A  complaint  by  a  tenant  against  a 
landlord  for  damages  from  failure  to  repair  a 
roof  held  to  state  caofie  of  action  for  breach  of 
the  lease,  whether  a  cause  for  negligence  was 
stated  or  not. — Levy  v.  Roosevelt  (Sup.)  475. 

S  4^*  ^^  ^^  action  by  a  tenant  of  a  store  for 
damages  to  a  stock  of  goods,  alle^red  to  have  been 
caused  by  the  landlord's  negligence,  evidence 
held  not  to  justify  a  finding  for  plaintiff.— Rob- 
erts V.  Komblum-  (Sup.)  616. 

(F)  EVICTION. 

S  172.  Facts  held  .to  warrant  the  defense  of 
constructive  eviction  in  an  action  for  rent- 
Madden  V.  BuUock  (Sup.)  723. 

Vm.   BENT  AHD  ADVAHCE8. 

(A)  RIGHTS  AND  LIABILITIES. 
I  190.    Facts  held  to  constitute  an  ouster  of 
a  tenant,   entitling  him  to  recover  the  rental 
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value  of  the  premises  for  the  balance  of  the 
term.— Kaiser  t.  Marks  (Sap.)  119. 

fi  200.  Under  agreement  as  to  renting,  the 
tenant,  in  the  absence  of  proof  of  exercise  of 
option  not  to  use  beating  plant,  held  not  entitled 
to  deduction  from  rent  on  account  thereof.— 
Chapman  v.  Preszbnrg  (Sup.)  160. 

I  211.  A  tenant,  in  the  absenoe  of  agreement, 
held  not  entitled  to  allowance  on  account  of 
repairs  and  care  of  lawn.— Chapman  v.  Press- 
burg  (Sup.)  160. 

§  211.  ProTision  in  a  renting  agreement  as  to 
allowance  to  the  tenant  for  moving  in  case  pos- 
session was  desired  held  not  to  avail  him,  where 
he  remained  till  end  of  term  and  made  no  claim 
on  account  thereof.— Chapman  t.  Preszburg 
(Sup.)  160. 

(B)  ACTIONS. 

f  231.  Evidence  in  an  action  for  rent  held 
to  sustain  a  Judgment  for  defendants.— Gold- 
smith V.  Crowley  (Sup.)  140. 

§  233.  A  counterclaim  in  an  action  for  rent 
held  properly  dismissed,  and  judgment  rendered 
on  the  lease.— Metropolitan  Printing  Co.  y.  Bon 
Bon  Co.  (Sup.)  200. 

(D)  DISTRESS. 

I  269.  A  landlord  cannot  refuse  to  return  to 
the  owner  articles  loaned  to  the  tenant  and 
placed  by  him  on  the  rented  premises.— Yudel- 
man  y.  Louis  (Sup.)  126. 

XX.  BE-SMTRT   AND    BBOOVERT   OF 
POSSESSION  BT  I.ANDI<OBD. 

Procedure  in  municipal  court  in  summary  pro- 
ceedings, see  Courts,  f  189. 

i  285.  Evidence,  in  an  action  by  a  landlord 
to  recover  possession  on  the  ground  that  the 
house  was  used  as  a  disorderly  house,  held  not 
to  show  such  use.— Friedenstein  y.  Canning 
(Sup.)  1083. 

i  29a  Under  Ck>de  Civ.  Proc.  i  2231,  effect 
of  payment  of  debt  by  tenants  in  a  summary 
proceeding  by  a  landlora  for  nonpayment  of  rent 
stated.— Erlcins  y.  Tuclcer  (Sup.)  256. 

i  301.  Under  Code  Civ.  Proc  I  2244,  one 
claiming  rents  under  an  assignment  b^  the  land- 
lord as  collateral  security  held  not  entitled  to  in- 
tervene in  a  proceeding  by  the  landlord  against 
the  tenant  for  nonpayment  of  rent.— Erkins  y. 
Tuclcer  (Sup.)  256. 

LAPSE. 

Of  legacy,  see  Wills,  S  775. 

LARCENY. 

I.   OFFENSES    AND    KESPONSIBIXiITT 
THEBEFOR^ 

§  3.  The  intention  to* defraud,  an  essential 
element  of  the  crime  of  larceny,  where  defend- 
ant, claiming  to  have  a  customer  for  a  necklace, 
obtained  one  of  L.,  on  a  statement  that  it  was 
to  remain  the  property  of  L.,  but  with  power 
to  sell  it  and  account  for  the  proceeds,  and 


shortly  afterwards  pawned  it,  held  required  to 
have  been  of  the  time  of  receiving  the  article. 
—People  v.  Weber  (Sup.)  453. 

LEASES. 

See  Landlord  and  Tenant 
Ferry  leases,  see  Ferries,  S  28. 


LEGACIES. 


See  \nilB. 


LEGACY  TAX. 

See  Taxation,  S  883. 

LEGISLATIVE  POWER.' 

See  Municipal  Ck)rporation8,  if  64,  67. 

LEVY. 

Of  taxes,  see  Taxation,  %  296. 

LIBEL  AND  SLANDER. 

IV.  ACTIONS. 

(B)  PARTIES,  PRELIMINARY  PROCEED- 
INGS, AND  PLEADING. 
i  81.  An  alleged  libelous  statement  by  defend- 
ant that  plaintiff  bribed  defendant's  solicitor  to 
give  plaintiff  a  list  of  defendant's  clients  held 
not  to  charge  a  violation  of  Pen.  Ck>de,  {  384r 
as  added  by  Laws  1905,  p.  225,  c.  136,.  mak- 
ing it  a  misdemeanor  to  give  an  agent  a  gift 
without  his  principal's  consent  with  intent  to 
influence  the  agent's  conduct  as  to  the  prin- 
cipal's business.— fCemble  &  Mills  of  Pittsburgh 
y.  Kaighn  (Sup.)  809. 

i  89.  A  libelous  statement  concerning  a  cor- 
poration must  necessarily  and  directly  occasion 
pecuniary  injuries  to  be  libelous  per  se;  and  a 
complaint  charging  only  a  statement  concerning 
a  corporation  held  not  actionable  without  alle- 
gations of  special  damage.— Kemble  &  Mills  of 
Pittsburgh  v.  Kaighn  (Sup.)  809. 

(B)  TRIAL,  JUDGMENT,  AND  REVIEW. 

§  123.  Where  the  alleged  libel  is  susceptible 
of  more  than  one  construction,  its  libelous  char- 
acter is  for  the  jury.— Noonan  v.  Pretw  Pub.  Co. 
(Sup.)  379. 

LICENSES. 

For   sale   of   intoxicating   liquors,    see   Intoxi- 
cating Liquors,  |  lOS. 

I.  FOB  OCCVPATIOHB  AND  FRIVI. 
IiEOES. 

Carrying  on   business  by  foreign   corporation, 
sen  Corporations,  §  648. 

LIENS. 

Particular  €la98e$  of  lima. 
See  Mechanics'  Liens. 
Mortgage,  see  Chattel  Mortgages,  |  141. 


For  cases  In  Dec.  Dig.  ft  Amer.  Digs.  1M7  to  date  ft  Indexes  sec 


Munt  topic  ft  section  (i)  NUMBBR 

Digitized  by ' 


/Google 


1200 


116  NBW  TOBK  8UPPLBMBNT. 


Of  carrier,  see  Carriers^  I  182. 

Of  municipality  for  expenses  incurred  in  re- 
moving debris  of  collapsed  building,  see  Mu- 
nicipal Corporations,  I  623. 

Pledge,  see  Pledges. 

Vendor's  lien  tin  lands  sold,  see  Vendor  and 
Purchaser,  U  261,  266. 

LIFE  ESTATES. 

i  21.  Where  a  mother  received  money  for 
her  support,  remainder,  if  any,  to  go  to  her 
daughter,  and  arranged  with  her  son  to  support 
her  for  life  in  consideration  of  the  sum  ana  he 
fulfilled  the  agreement,  the  daughter  could  not 
recover.^Zimmerman  t.  Hobbs  (JSup.)  541. 

LIFE  INSURANCE 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

Limitations  In  actions  on  insuranoe  poUcyt  tea 

Insurance,  |  623. 
Limitations   in   actions   to  enforce   mechanics' 

lien,  see  Mechanics'  Liens,  f  260. 

n.  COMP17TATION  OF  PEBIOD  OF 
UMXTATION. 

(A)  ACCRUAL  OP  RIGHT  OF  ACTION  OR 
DEFENSB. 

I  65.  In  an  action  for  injuries  claimed  to  be 
caused  by  the  negligence  of  a  city  in  respect  to 
a  waterway,  damages  for  injuries  done  six  years 
before  the  suit  was  begun  cannot  be  recovered.^ 
Prime  y.  City  of  Xonkers  (Sup.)  805. 

(D)  DEATH  AND  ADMINISTRATION. 

I  83.  Code  Civ.  Proc.  $  1844.  prohibiting 
suit  on  the  debt  of  a  decedent  until  three  years 
after  administration  granted,  is  a  prohibition 
within  section  406,  taking  such  time  out  of  the 
time  limited  for  the  commencement*  of  the  ac- 
tion.—HUl  y.  Moore  (Sup.)  289. 

§  83.  Limitations  against  an  action  by  de- 
cedent's creditor  against  decedent's  heirs  held  to 
have  started  from  the  date  of  decedent's  last 
payment  on  the  debt,  and  not  from  the  date  of 
his  death,  under  Code  Ciy.  Proc.  H  406,  1843, 
1844.— Hill  y.  Moore  (Sup.)  289. 

(F)  IGNORANCJE.   MISTAKE,  TRUST, 

FRAUD,  AND  CONCEALMENT 

OF  CAUSE  OF  ACTION. 

S  100.  Where  a  contract  has  been  induced 
by  fraud,  an  action  for  damages  accrues  im- 
mediately, and  limitations  begin  to  run  im- 
mediately on  the  contract's  execution  or  dis- 
covery of  the  fraud.— Isman  y.  Loring  (Sup.) 
933. 

(H)  COMMENCEMENT  OF  ACTION  OR 
OTHER  PROCEEDING. 

I  119.  The  owner  of  the  premises  and  a  con- 
tractor for  work  thereon  are  not  joint  contract- 
ors as  to  a  subcontractor,  or  otherwise  united 
in  interest,  within  the  meaning  of  Code  Ciy. 
Proc.  §  399.— Martens  y.  O'Neill  (Sup.)  280. 


in.  AOKHOWUBDOlIEirT*   HBW 

PBOMISE«  AHD  PABT 

PATMEHT. 

S  159.  A  sale  of  goods,  and  allowing  the  price 
to  be  applied  on  the  amount  found  due  the  buyer 
on  a  prior  settlement,  stops  the  running  of  lim- 
itations.—Sandel  y.  Sommers  (Sap.)  357. 

LIMITATION  OF  LIABILITY. 

Of  ctLTHeT,  Bee  Carriers,  {{  155-159. 

LIQUIDATED  DAMAGES. 

See  Damagea,  |f  76-85. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

Conclusiyeness  of  decision  on  motion  to  can- 
cel lis  pendens,  see  Motions,  |  64. 

Pendency  of  other  action  ^und  for  abate- 
ment, see  Abatement  and  Keyiyal,  H  5-8. 

{  7.  Lis  pendens  held  not  created  by  mere 
commencement  of  action,  unless  process  or  com- 
plaint be  filed,  stating  the  claim  upon  the  prop- 
erty.—Barasch  y.  Kramer  (Sup.)  176. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Assodationi. 

LOCAL  LAWS. 

See  Sutntea,  t  Tl. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  If  31-13. 

MACHINERY. 

Dangerous  machinery,  see  Negligence,  |  22. 

Liability  of  employer  for  defects,  see  Master 
and  Seryant,  H  107-124. 

Production  and  use  of  electricity,  see  Elec- 
tricity. 

MALICL 

Blement  of  tort,  see  Torts,  S  4. 

MALICIOUS  PROSECUTION. 

V.  AOTIONS. 

§  49.  Complaint  in  action  for  malidons  pros- 
ecution hM  8Qfficient.~Beall  y.  Dadirrias  (Sup.) 
196. 

MANDAMUS. 

I.  NATURE  AHD  GROUNDS   IN  OEH- 

i  23.  A  priyate  citizen  has  sufficient  interest 
in  the  duty  of  a  city  to  operate  a  ferry  franchise 
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to  entitle  him  to  bring  mandamns.— In  re  Wheel- 
er (Sup.)  e05. 

H.   SUBJECTS  AND  PUBPOSES  OP 
BEUEF. 

(A)  ACTS    AND    PROCEEDINGS    OF 
COURTS,  JUDGES,  AND  JUDI- 
CIAL OFFICERS. 

i  61.  A  writ  of  mandamus  will  issne  com- 
pelling the  commissioner  of  corrections,  within 
two  days  atter  the  commitment  of  a  person  for 
vagrancy,  to  direct  such  person's  discharge  at 
the  end  of  five  days  if  he  has  not  been  previous- 
ly committed,  under  Greater  New  York  Charter 
(Laws  1901,  p.  298,  c  466)  |  710,  as  amended 
by  Laws  1905,  p.  1568,  c.  638.— People  v.  Bar- 
ry (Sap.)  104. 

i  61.  On  conviction  for  violation  of  Tene- 
ment House  Act  (Laws  1901,  p.  920,  c.  334)  f 
141,  the  conmiissioner  of  correction  must  order 
the  discharge  of  defendant,  under  Greater  New 
York  Charter  (Laws  1901,  pp.  297,  298,  c  466) 
II  708,  710.-People  v.  Coggey  (Sup.)  195. 

(B)  ACTS  AND  PRCKTE^EDINGS  OF  PUB- 

LIC OFFICERS  AND  BOARDS 
AND  MUNICIPALITIES. 

I  80.  The  duty  of  the  city  of  New  York  to 
maintain  and  operate  ferries  between  the  oor- 
oughs  of  Brookivn  and  Manhattan  in  accord- 
ance with  franchises  granted  by  Montgomerie 
Charter  Jan.  15,  1730,  may  be  imposed  by  man- 
da  mu8.~In  re  Wheeler  (Sup.)  605. 

I  84.  Writ  of  mandamus  granted  to  require 
the  city  of  New  York  to  offer  leases  of  ferries 
at  public  auction  under  Greater  New  York 
Charter  (Laws  1897,  p.  298,  c.  378)  |  826,  as 
amended  by  Laws  1905,  p.  1201,  c.  533,  unless 
the  ferries  are  leased  by  private  agreement  or 
proceedings  begun  to  acquire  land  for  a  munici- 
pal operation,  as  authorized  by  City  Charter 
(Laws  1907,  jp.  983,  c.  450)  |  824a.-In  re 
Wheeler  (Sup.)  605. 

(C)  ACTS   AND   PROCEEDINGS   OF   PRI- 

VATE CORPORATIONS  AND 
INDIVIDUALS. 

I  131.  The  proper  method  to  compel  a  cor- 
poration to  perform  a  duty  imposed  upon  it  by 
charter  is  mandamus,  and  not  a  suit  in  equi- 
ty.—Wurster  V.  City  of  New  York  (Sup.)  192. 

m.  JVBISDICTIOll.  PBOOEEDINOS, 
AHD   lUBLIEF. 

§  187.  Newspaper  in  which  election  notices 
were  published  by  the  city  of  New  York  because 
of  a  writ  of  mandamus  directing  the  board  of 
elections  to  publish  the  same  held  entitled  to  re- 
cover, though  the  order  directing  the  writ  was 
thereafter  reversed  and  the  designation  of  the 
newspaper  revoked.— Morning  Telegraph  Co.  t. 
City  of  New  York  (Sup.)  549. 

MANDATE. 

See  Mandamng. 

To  lower  court  on  decision  on  appeal,  see  Ap- 
peal, I  1201. 


MARKETABLE  TITLE. 

Of  Tendor,  see  Vendor  and  Purchaser,  |  130. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife. 

I  20.  Failure  to  file  a  contract  of  marriage, 
under  Laws  1901,  p.  933,  c.  839,  hdd  not  to 
invalidate  the  marriage.— Kahn  v.  Kahn  (Sup.) 
1028. 

I  65.  Code  Civ.  Proc  |  1774,  relating  to  ac- 
tions for  annulment  of  marriage  held  retroac- 
tive.—Brown  V.  Brown  (Sup.)  1039. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALS. 

Of  dty,  see  Municipal  Ck>rporationfl,  |  188. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

Employ^  of  municipal  corporations,  see  Ma- 
nicipal  Orporations,  ||  218,  220. 

I.  THE  BEIiATIOlf. 

(A)  CRBATION  AND  EXISTBNCB. 

I  8.  A  contract  of  employment  construed, 
and  held,  that  the'employd  contracted  in  contem- 
plation of  the  requirements  of  the  employer, 
who  might  designate  the  locality  where  the  em- 
ploy4  should  perform  his  duties.— Smith  v.  Her- 
ring^Hall-Marvin  Safe  Co.  (Sup.)  204. 

(C)  TERMINATION  AND  DISCHARGE. 

Judgment  for  salary  and  expenses  up  to  date 
of  discharge  as  bar  to  action  for  wrongful 
discharge,  see  Judgment,  |  609. 

I  30.  A  master  has  the  right  to  give  reason- 
able orders  to  the  servant,  who  must  obey  them ; 
but  the  servant  is  not  bound  to  obey  unreasona- 
ble orders.— Smitb  ?.  Herring-Hall-Marvin  Safe 
Co.  (Sup.)  204. 

I  30.  An  order  of  an  employer,  directed  to 
his  employ^,  held  reasonable,  justi^ing  the  em- 
ploye's discharge  for  refusal  to  obey  .--Smith  t, 
Herring-Hall-Marvin  Safe  Co.  (Sup.)  204. 

I  35.  On  wrongful  discharge  of  a  salesman, 
whose  compensation  was  commissions  on  net 
sales,  his  claim  rests  on  damage  from  wrongful 
discharge,  and  not  for  wages,  unless  for  wages 
actually  earned.— Durante  v.  Raim<m  (Sup.)  110. 

I  41.  On  breach  of  contract  of  employment, 
plaintiff  held  entitled  to  recover  difCerenoe  be- 
tween what  she  would  have  earned  under  the 
contract  and  what  she  actually  did  earn.— King 
V.  Will  J.  Block  Amusement  Co.  (Sup.)  243. 

I  41.  In  an  action  for  breach  of  an  employ- 
ment contract^  evidence  that  during  the  term 
for  which  plaintiff  sought  to  recover,  after  his 
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discharge,  he  worked  for  N.,  hM  admiflaible. 
—Goldberg  v.  Weinberger  (Sup,)  lO&S, 

TL   SERVICES    AHB    COBfPEMSATXOlf. 

(B)  WAGES  AND  OTHER  REMUNERA- 
TION. 

Default  judgment   in  action  for  services,   see 
Judgment,  i  106. 

$  70.  Contract  of  employment  as  salesman 
construed  as  to  compensation.— Durante  v.  Rai- 
mon  (Sup.)  115. 

I  80.  An  empl074,  discharged  before  the  ter- 
mination of  the  term  of  his  employment,  held 
not  entitled  to  sue  for  salary  due  after  his  dis- 
charge ;  but  his  remedy,  if  any,  was  to  sue  for 
an  accounting.—Woolf  v.  Turkel  (Sup.)  250. 

m.  MASTER^S  IiIABIXiITT  FOR  IH- 
JURI8S  TO  SERVANT. 

(A)  NATURE  AND  EXTENT  IN  GENERAL. 
t  85.    At  common  law  a  master's  duty  was 

to  furnish  a  safe  place  of  work,  competent  and 
a  sufficient  number  of  servants,  and  reasonably 
safe  appliances.— Farley  v.  Robert  White  En- 
gineering Co.  (Snp.)  63a. 

I  07.  The  doctrine  of  famishing  a  safe  place 
to  work  held  not  to  apply  to  make  a  master  lia- 
ble for  injuries  sustained  by  a  servant  in  a  part 
of  a  flue  other  than  that  which  the  master  was 
employed  to  repair.— Farley  v.  Robert  White 
Engineering  Co.   (Sup.)  635. 

3  07.  If  the  falling  of  a  derrick  by  which  a 
servant  was  killed  was  an  unavoidable  accident, 
the  master  would  not  be  liable  for  his  death.— 
McDonnell  v.  Metropolitan  Bridge  &  (instruc- 
tion Co.  (Sup.)  865. 

(B)  TOOLS,    MACnaiNBRY,   APPLIANCES, 

AND  PLACES  FOR  WORK. 

S  107.  Labor  Law  (Laws  1897,  p.  481,  c 
415)  i  82,  held  applicable  to  New  York  City, 
under  Revised  Charter  1901  (Laws  1901,  p. 
179,  c,  466)  §  407,  making  the  owner  of  a  fac- 
tory building  liable  for  injury  caused  by  his  fail- 
ure to  provide  fire  escapes.— Maiorca  v.  Myers 
(Sup.)  923;    Gaspero  v.  Same  (Sup.)  925. 

§  116.  Planks  laid  on  arch  beams  in  a  build- 
ing in  process  of  construction  held  scaffolds, 
within  Laws  1897,  p.  467,  c.  415,  8  18.— Nixon 
V.  Thompson-Starrett  Co.  (Sup.)  130. 

i  116.  A  master  is  bound  to  furnish  proper 
and  sufficient  material  to  construct  a  scaffold, 
though  he  is  not  responsible  for  the  manner  ot 
its  construction  by  the  servant.— Chiavaroll  v. 
Union  Bag  &  Paper  Co.  (Sup.)  327. 

S  116.  Defendant  held  negligent  in  furnish- 
ing certain  jacks  for  the  construction  of  a  scaf- 
fold, by  the  fall  of  which  plaintiff  was  injured. — 
Chiavaroli  v.  Union  Bag  &  Paper  Co.  (Sup.) 
327. 

§  124.  In  an  action  for  injuries  caused  by 
falling  from  the  upper  deck  of  a  hoisting  trav- 
eler, defendant's  foreman  held  not  negligent  in 
failing  to  ascertain  the  condition  of  the  upper 


deck  before  sending  decedent  there  to  inspe<' 
it.— De  Bock  v.  American  Bridge  Co.  (Sup. 
461. 

f  129.  Absence  of  a  shifter,  with  which  a 
mill  for  grinding  rubber  could  have  been  sto!>- 
ped,  held  the  proximate  cause  of  further  injur;; 
after  the  operator  of  the  mill  got  a  hand  caught 
between  the  rollers.— Deegan  v.  Gutta  Percha  & 
Robber  Mfg.  Co.  (Sup.)  291. 

I  129.  Any  negligence  of  defendant's  foreman 
in  not  passing  a  rope  through  a  pulley  in  raising 
a  column  from  the  cellar  of  a  building  by  a  der- 
rick, which  caused  the  derrick  to  fall,  held  noi 
the  proximate  cause  of  decedent's  death.— De 
Bock  V.  American  Bridge  Co.  (Sop.)  461. 

S  129.  In  an  action  for  a  servant's  death  br 
the  falling  of  the  mast  of  a  derrick  and  a  su^ 
porting  timber  while  decedent  was  on  the  ma?t 
assisting  to  raise  the  other  supporting  timber, 
by  the  latter  timber  falling  against  the  one  al- 
ready attached  to  the  mast  and  knocking  them 
both  over,  the  rottenness  of  the  attached  timber 
held  not  the  proximate  cause  of  the  accident- 
McDonnell  V.  Metropolitan  Bridge  &  Construc- 
tion Co.  (Sup.)  865. 

(D)  WARNING  AND  INSTRUCTING 
SERVANT. 

I  155.  The  existence  of  suction  created  b; 
rapidly  moving  machinery  is  a  matter  of  coiu- 
mon  knowledge,  concerning  which  one  need  not 
instruct  his  employ^.— Lucas  v.  Intemationi. 
Paper  Co.  (Sup.)  814. 

(B)  FELLOW  SERVANTS. 

S  177.  If  the  falling  of  a  derrick  by  whicb 
a  servant  was  injured  was  due  to  the  negIigeDo« 
of  fellow  servants,  the  master  would  not  b» 
liable.— McDonnell  v.  Metropolitan  Bridge  A 
Construction  Ck>.  (Sap.)  865. 

§  180.  Where  there  Is  no  proof,  us  require 
by  the  Barnes  act  (Laws  190$  p.  16S2,  c  607>. 
as  to  the  negligence  of  an  engineer  or  other  vict 
principal  as  to  loading  coal  which  fell  from  a 
tender  and  Injured  a  switchman,  he  must  staci 
on  his  conunon-law  rights,  and,  if  the  coal  was 
improperiy  loaded,  it  was  the  negligence  of  co- 
employ^,  for  which  he  cannot  recover. — Ute5> 
V.  Erie  R.  Co.  (Sup.)  889. 

§  180.  Laws  1906,  p.  1682,  c.  657.  hdd  con- 
stitutional.—Vioom  V.  New  York  Gent.  &  & 
R.  R.  Co.  (Sup.)  1063. 

{  181.  The  provisions  of  the  Barnes  act 
(Laws  1906,  p.  1682,  c.  657),  making  vice  prin 
dpals  of  railroad  employes  having  physical  ct^r 
trol  or  direction  of  the  movement  of  an  en^ii." 
car,  or  train,  hdd  to  apply  to  the  case  of  a 
brakeman  injured  by  the  negligence  of  an  es- 
gineer  in  starting  too  quickly,  when  signaled  by 
him  to  start  slowly,  and  to  permit  a  recoTe:? 
therefor.— Breed  v.  Lehigh  Valley  R.  Co.  (Sap 
1019. 

t  182.  An  employ^  held  exerdainc  the  pov- 
era  of  superintendent,  so  as  to  render  his  em- 
ployer liable  for  his  acts  whereby  another  ser- 
ant  is  injured.~Anderson  v.  Pennsylvania  Ste^ 
Co.  (Sup.)  570. 
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§  190.  An  employer  held  not  liable  for  inju- 
ries to  a  servant  caused  by  the  negligence  of  hiB 
superintendent  in  directing  the  servant  to  go  to 
a.  place  which  the  master  was  not  working  on 
and  had  not  furnished  as  a  place  of  work.— Par- 
ley V.  Robert  White  Engineering  Co.  (Sup.)  633. 

$  10&  At  common  law  an  engineer  and  a 
brakeman  on  the  same  train  would  be  fellow 
Bervant8.—Breed  v.  Lehigh  Valley  R.  Co.  (Sup.) 
1019. 

§  201.  Where  a  master  furnished  insufficient 
appliances,  by  which  a  servant  was  injured,  it 
i^as  no  defense  to  the  master's  liability  that  a 
fellow  servant  used  the  appliances  unskillfully. 
— ChiaTaroli  t.  Union  Bag  &  Paper  Co.  (Sup.) 
327. 

(FJ  RISKS  ASSUMED  BY  SERVANT. 

§  217.  A  servant  assumes  not  only  the  risk 
incident  to  his  employment,  but  obvious  dangers, 
and  so  if  he  voluntarily  enters  into  or  continues 
in  the  service,  having  knowledge  or  means  of 
knowing  of  the  danger  involved,  he  assumes  the 
risk.— Utess  t.  Brie  R.  Co.  (Sup.)  389. 

(G)  CONTRIBUTORS  NEGLIGENCE  OF 
SERVANT. 

f  227.  If  ti  servant's  death  by  the  falling  of 
a ,  derrick  was  due  to  liis  own  negligence,  his 
employer  would  not  be  liable.— McDonnell  v. 
Metropolitan  Bridge  &  Constrnction  O).  (Sup.) 
StJ5. 

i  230.  Evidence  held  to  warrant  a  finding 
that  injury  to  a  contractor's  employ^,  caused 
by  a  descending  elevator,  was  caused  by  the  ele- 
vator operators  negligence.— Schwartz  v.  On- 
ward Const.  Co.  (Sup.)  380. 

I  240.  In  an  action  b^^  a  brakeman  for  in- 
juries caused  by  the  negligence  of  an  engineer, 
heldy  that  on  the  facts  as  claimed  by  plain tifif 
he  was  using  due  care.— Breed  t.  Lehigh  Val- 
ley R.  Co.  (Sup.)  1019. 

$  246.  An  employ^  held  not  guilty  of  contrib- 
utory negligence  by  his  action  in  sudden  peril. — 
Gorman  y.  Brooklyn  Heights  R.  Co.  (Sup.)  662. 

(H)  ACTIONS. 

Error  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Trial,  f  296. 

Striking  out  irrelevant  matter  in  answer,  see 
Pleading,  §  364. 

§  252.  A  notice  of  injury  to  an  employ^  held 
insufficient,  within  the  employer's  liability  act 
(Laws  1902,  p.  1748,  c.  600).— Galino  v.  Fleisch- 
mann  Realty  &  Const.  Co.  (Sup.)  334. 

S  265.  The  burden  is  on  an  employ^  suing  for 
negligent  injury  to  show  that  the  accident  was 
caused  aa  claimed.— Lucas  v.  International  Pa- 
per Co.  (Sup.)  814. 

$  265.  One  suing  for  a  servant's  death  most 
prove  that  the  negligence  complained  of  proxi- 
mately caused  the  accident  resulting  in  the 
servant's  death,  and  such  fact  must  be  proved 
by  evidence,  and  cannot  be  left  to  conjecture.— 
McDonnell  v.  Metropolitan  Bridge  &  0>nstruc- 
tion  Co.  (Sup.)  865. 


§  205.  It  will  be  presumed  that  a  railroad 
employ^  who  rides  to  and  from  his  home  on  a 
pass  does  so  as  the  employ^  of  tiie  company.— 
Vroom  V.  New  York  Cent.  &  H.  R.  R.  Co.' 
(Sup.)  1063. 

$  270.  Where  a  servant  'was  injured  by  the 
collapse  of  a  scaffold  built  on  jacks,  evidence 
that  thumbscrews  used  to  tighten  the  jacks 
would  gradually  become  loose  held  admissible.— 
Chjavaroli  v.  Union  Bag  &  Paper  Co.  (Sup.) 

§  276.  In  an  action  for  injuries  caused  by 
falling  through  the  upper  deck  of  a  traveler, 
evidence  held  not  to  show  that  the  running  of  a 
rope  over  the  edge  of  the  traveler  without  mak- 
ing an  angle  by  a  pulley  increased  the  vibration 
of  the  traveler  so  as  to  displace  planks  on  which 

SlaintifTs  intestate  was  expected  to  walk.— De 
lock  ▼.  American  Bridge  (>>.  (Sup.)  46L 

§  276.  Evidence  held  insufficient  to  show  that 
injury  to  a  paper  mill  employ^  who  was  drawn 
into  machinery  was  caused  by  electrical  condi- 
tions or  an  air  current.— Lucaa  v.  International 
Paper  Co.  (Sup.)  814. 

f  278.  An  employ^,  suing  contractors  for  in- 
juries caused  by  being  hit  by  a  brick  falling 
from  a  floor  above,  mui^t  show  what  caused  it 
to  fall,  that  bricks  had  fallen  before,  and  that 
defendants  had  notice.— Mulleny  t.  McDonald 
(Sup.)  30. 

§  278.  E>vidence  held  to  establish  a  prima  fa- 
cie case  of  the  employer's  negligence  in  the  con- 
struction of  a  scaffold  in  a  building  in  process 
of  erection,  in  violation  of  Laws  1897,  p.  467, 
c.  415,  §  18.— Nixon  v.  Thompson-Starrett  Co. 
(Sup.)  180. 

i  278.  Evidence  held  to  authorize  a  finding 
that,  had  the  mill  for  grinding  rubber  been 
e<)uipped  with  a  shifter,  its  operator,  after  get- 
ting his  right  hand  caught  between  the  rollers, 
could  have  reached  the  shifter,  and  therewith 
have  stopped  the  machine  and  prevented  further 
injury.— Deegan  v.  Gutta  Percha  &  Rubber  Mfg. 
Co..  (Sup.)  &1. 

S  278.  Evidence  in  an  action  for  injury  to  a 
stationary  engineer  caused  by  a  defective  pulley 
held  insufficient  to  show  that  the  employer  was 
negligent.— Kimball  v.  0*Dell  &  Eddy  Co.  (Sup.) 

ol«7.  , 

S  278.  In  an  action  for  a  servant^s  injury, 
caused  by  the  breaking  of  a  wrench  which  he 
was  using  to  pull  in  a  three-ton  building  beam, 
evidence  held  not  to  sustain  a  finding  tnat  the 
wrench  was  an  unsafe  appliance,  or  that  it  was 
furnished  by  defendant  for  the  purpose  for 
which  it  was  used  by  plaintiff,  so  that  defend- 
ant was  not  negligent— Aitken  v.  J.  B.  &  J.  M. 
Cornell  Co.  (Sup.)  342. 

i  280.  Ehridence,  in  an  action  by  a  switch- 
man for  personal  injuries,  held  to  conclusively 
establish  that  be  assumed  the  risk  of  danger  re- 
sulting from  obstructions  near  the  track. — Utess 
V.  Erie  R.  Co.  (Sup.)  389. 

i  288.  In  an  action  for  injuries  to  a  servant 
by  a  fall  from  a  scaffold,  whether  plaintiff  as- 
sumed the  risk  was  for  the  jury,  under  Employ- 
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en'  Liability  Act  (Laws  1902,  p.  1750,  c  600) 
i  3.— Quigg  y.  Poet  &  McCord  (Sap.)  147. 

IV.  UABUJTIES   FOB   INJURIES   TO 

THIRD  PERSONS. 

(A)  ACTS  OR  OMiSSIONS  OP  SERVANT. 

I  801.  A  hotel  company  owed  a  contractor's 
employ^  the  duty  to  uae  reasonable  care  to  avoid 
injuring  him  while  at  work  in  an  elevator  shaft. 
—Schwartz  y.  Onward  Const.  Co.  (Sup.)  880. 

I  801.  To  establish  the  liability  of  one  per- 
son for  an  injury  by  the  tort  of  another,  it 
must  be  shown  that  the  relation  of  master  and 
servant  existed  between  the  wrongdoer  and  the 
person  sought  to  be  charged.— McCarthy  y.  Mc- 
Cabe  (Sup.)  829. 

I  801.  Evidence  held  to  show  that  the  serv- 
ants of  a  party  while  assisting  a  constable  in 
levying^  on  goods  were  not  the  servants  of  such 
party.— McCarthy  v.  McCabe  (Sup.)  829. 

I  3(K2.  The  employer  held  not  liable  for  con- 
version because  of  act  of  servant  not  within 
the  scope  of  his  employment. — Van  Dey  Mark 
T.  CJorbett  (Sup.)  911. 

I  804.  A  hotel  company  is  liable  for  injuiy 
to  a  contractor's  employ^  while  at  work  in  an 
elevator  shaft,  caused  by  negligence  of  an  ele- 
vator operator.— Schwarts  v.  Onward  Const. 
Co.  (Sup.)  380. 

I  810.  A  breach  of  an  architect's  contract 
with  the  owner  to  supervise  the  construction  of 
the  bnilding,  by  permitting  a  departure  from  the 
plans  and  specincations,  or  failure  to  condemn 
improper  work,  does  not  render  the  architect 
liable  to  a  third  person  for  injuries  resulting 
from  the  collapse  of  a  walL— Potter  v.  Gilbert 
(Sup.)  425. 

(B)  WORK  OF  INDEPENDENT  CON- 
TRACTOR. 

S  315.  The  owner  of  a  building  under  con- 
struction held  not  liable  for  injuries  to  an  em- 
ploy^  of  a  contractor.— Silverman  y.  Binder 
(Sup.)  54. 

§  316.  Stevedores  employed  by  charters  of 
a  steamship  to  unload  cargoes  held  independent 
contractors. — Vogemann  v.  American  Dock  & 
Trust  Co.  (Sup.)  741. 

(O  ACJTIONS. 

S  330.  In  an  action  against  the  owners  of  a 
building  under  construction  by  an  independent 
contractor,  evidence  is  admissible  that  defend- 
ants had  nothing  to  do  with  the  cause  of  the 
injury  to  a  servant  of  a  contractor.— Silverman 

V.  Binder  (Sup.)  54. 

S  332.  Whether  a  contractor's  employ^,  in- 
jured by  a  descending  elevator,  was  guilty  of 
contributory  negligence,  or  assumed  the  risk, 
heldt  under  the  evidence,  a  jury  question. — 
Schwarti  y.  Onward  Const  Co.  (Sap.)  380. 

MATERIALITY.   . 

Of  alteration  of  written    instrument,   see   Al- 
teration of  Instruments. 


MEASURE  OF  DAMAGES. 

Sea  Damages,  |  124. 

MECHANICS'  LIENS. 

n.  BIGHT  TO  UEH. 

(A)  NATURE  OP  IMPROVEMENT. 

S  30.  Ice  boxes  furnished  in  apartment  hons** 
for  the  use  of  the  tenants,  though  not  attaobf^i 
to  the  walls  or  floors,  are  a  part  thereof,  and 
subject  to  mechanic's  lien.— Williams  y.  London 
(Sup.)  547. 

(B)  SUBCONTRACTORS  AND  CONTRACT- 
ORS' WORKMEN  AND  MATERIAL.M£N. 

I  97.  The  lien  of  a  subcontractor  attachet 
perforce  of  the  owner's  indebtedness  to  the  con- 
tractor.—Martens  V.  O'Neill  (Sap.)  260. 

S  97.  The  subcontractor's  claim  against  the 
contractor  rests  on  their  contract,  while  his 
claim  against  the  owner  is  perforce  of  his  righ: 
to  garnish  or  attach  the  amount  due  from  the 
owner  to  the  contractor,  and  to  proceed  to  fore- 
closure.—Martens  V.  O'Neill  (Sup.)  260. 

§  115.  Payment  to  the  contractor  of  the  full 
contract  price  in  good  faith  may  defeat  the  right 
of  the  subcontractor.— Martens  ▼.  O'Neill  (Sup.) 
260. 

VZ.  WAIVER,  DI8CHABOB,  RKTiKASK, 
AND  8ATISFAOTIOH. 

(Q  EXTINGUISHMENT,  RELEASE.  OR 
PAYMENT. 

I  235.  Where  an  action  to  foreclose  is  not 
begun  or  an  order  to  continue  a  lien  secured 
within  one  year  from  time  of  filing  it.  the  ll^c 
is  discharged  without  an  order  of  court;  Me 
chanic's  Lien  Law  (Laws  1897,  p.  523,  c  4is< 
I  IS,  being  self-operative.— Martens  ▼.  O'Neil) 
(Sup.)  260: 

VII.  ENFOROEMEHT. 

Supplemental  pleading  in  suit  to  enforce,  see 
Pleading,  f  279. 

i  254.  Under  a  contract  for  the  sale  of  for 
naces.  held,  that  the  purchaser's  remedy  for 
breacn  of  warranty  was  not  limited  to  the  od« 
prescribed  by  the  contract  of  sale. — J.  L.  Whit** 
Furnace  O.  v.  C.  W.  Miller  Transfer  Co.  (Sup.) 
625. 

i  260.    To   keep   a  mechanic's    Hen    alive  a 
claimant  must  have  begun   foredosare   withio  , 
one  year  after  filing  his  notice  of  lien,  as  re- 
quired by  Mechanic's  Lden  Law  (Laws  1897,  p,  \ 
522,  c  418)  i  la—Martens  v.  O'NeiU  (SupJ 
200.  I 

S  260.    The  service  of  the  summons  and  con* 
plaint  on  the  contractor  is  not  a  commencement  I 
of   the  action  against  the  owner.— Martens  t.  j 
O'Neill  (Sup.)  260.  | 

f  263.  Code  Civ.  Proc  S  3402,  does  not  enu- 
merate the  contractor  as  a  party  defendant,  aD4 
he  is  not  united  in  interest  with  the  owner.  » 
as  to  be  required  to  be  joined  by  section  448  ia 
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a  suit  to  foreclose  the  lien,  and  he  need  not  be 
made  a  defendant.— Martens  v.  O'Neill  (Sup.) 
260. 

I  28a  Pursuant  to  Code  Qv.  Proc  |  1674, 
the  court  could  and  should  have  directed  the 
cancellation  of  a  notice  in  a  suit  to  foreclose  a 
lien  discharged  by  Mechanic's  Lien  Law  (Laws 
1S97,  p.  523,  c.  418)  §  18,  for  failure  to  sue  in 
time.--Marten8  t.  O'Neill  (Sup.)  260. 

MEETINGS. 

Of  stockbolders,  see  Corporations^  |  19a 

MEMBERS. 

Of  mutual  insurance  companies,  see  Insurance, 
i  55. 

MEMORANDA. 

Required  hj  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  I  iia 

MERGER. 

Of  cause  of  action  in  Judgment,  see  Judgment, 
«  588,  609. 

MINORS. 

See  Infants. 

MISBRANDING. 

Food,  see  Adulteration,  §  7. 

MISCARRIAGE 

Danger  of,  as  ground  for  damages  resulting 
from  deprivation  of  future  offspring,  see  Dam- 
ages, if  86,  16a 

MISREPRESENTATION. 

See  Fmud. 

By  insured,  see  Insurance,  f  264. 

MISTAKE. 

Gr  round  for  reformation  of  instruments,  see  Ref- 
ormation of  Instruments,  H  19,  25. 

MONEY  PAID. 

§  1.  In  order  to  support  an  action  to  recover 
noney  voluntarily  paid  for  another,  a  request 
for  such  payment  on  the  part  of  the  person 
>enefited  must  be  shown.~Sterling  v.  Chelsea 
Idarble  Works  (Sup.)  1096. 

§  1.  Where  plaintiffs  paid  the  premiums  on 
certain  insurance  in  accordance  with  their  em- 
>Ioyment,  a  request  therefor,  in  order  to  enable 
)la  in  tiffs  to  recover  the  amount  paid,  would  be 
mplied.— Sterling  v.  Chelsea  Marble  Works 
Sup.)  1096. 

MONEY  RECEIVED. 

Recovery  of  costs  paid,  see  Costs.  §  272. 


MORTGAGES. 

By  or  to  corporations,  see  Corporations,  f  440. 
Of  personal  property,  see  Chattel  Mortgages. 

I.  BEQUISITES  AUD  VAXiIDITT. 

(A)  NATURE  AND  ESSENTIALS  OF  CON- 
VEYANCES AS  SECURITY. 
i  87.  In  an  action  to  be  declared  the  equita- 
ble owner  of  land,  plaintiff  could  show  by  parol 
that  a  conveyance  to  defendant  by  a  third  per- 
son was  intended  as  security  for  money  ad- 
vanced by  defendant  on  plaintiff's  behalf.— Rich- 
ardson V.  Beaber  (Sup.)  821. 

S  38.  Degree  of  proof  required  in  a  suit  to 
be  declared  owner  of  land  conveyed  under  a 
deed  claimed  to  be  Intended  as  a  mortgage,  stat- 
ed.—Richardson  V.  Beaber  (Sup.)  821. 

i  38.  Evidence  held  to  show  that  a  deed  from 
the  third  person  to  defendant  was  intended  to 
operate  as  a  mortgage  to  secure  plaintiff's  debt 
—Richardson  v.  Beaber  (Sup.)  821. 

§  38.  On  an  issue  whether  a  deed  was  in- 
tended to  operate  as  a  mortgage,  verbal  admis- 
sions are  entitled  to  little  weight.— Richardson 
V.  Beaber  (Sup.)  821. 

V.  ASSIGNMENT   OF  MORTGAGE   OR 
DEBT. 

Requirements  of  statute  of  frauds  as  to  agree- 
ment to  secure  assignment,  see  Frauds,  Stat- 
ute of,  i  125. 

i  226.  Where  land  conveyed  under  a  deed 
intended  to  operate  as  a  mortgage  has  been  sold 
by  the  grantee,  measure  of  mortgagor's  recov- 
ery, stated.— Richardson  v.  Beaber  (Sup.)  821. 

X.  FORE0I.OSURE  BT  ACTION. 

(B)  RIGHT  TO  FORECLOSE  AND 
DBFEINSES. 

Liabilities  of  stockholders  for  deficiency  on  cor- 
porate mortgage,  see  Corporations,  §  ^7. 

(F)  PLEADING  AND  EVIDENCE. 

I  456.  In  an  action  to  foreclose  a  mortgage, 
an  oral  agreement  set  up  bv  defendant,  being 
an  affirmative  defense,  and  no  reply  having 
been  required  by  the  court  on  the  application 
of  defendant,  no  reply  was  necessary  under 
0)de  Civ.  Proc.  U  614r-516,  522.-Jenkin8  t. 
Bishop  (Sup.)  1011. 

(G)  INJUNCTION  AND  RECEIVER. 

i  468.  Plaintiff  in  mortgage  foreclosure  is 
not  entitled  to  a  receiver,  where  he  fails  to  show 
that  the  pronerty  is  inadequate  security. — Ra- 
binowits  v.  Power  (Sup.)  266. 

(J)  SALE. 

S  544.  Under  Real  Property  Law  (Laws 
1896,  p.  689,  c.  647)  {  194,  Code  Oiv.  Proc.  § 
2231,  subd.  1,  and  section  2232,  subd.  4,  held, 
that  the  purchaser  at  foreclosure  sale  cannot 
obtain  possession  from  tenants  of  mortgagor  by 
summary     proceedings.— Commonwealth     Mort- 
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gAge  Co.  T,  De  Waltoif  (Sap.)  1090;    Same  t. 
Carruth,  Id. 

(K)  DEFICIENCY  AND  PERSONAL 
LIABILITY. 

Requirements  of  statute  of  fraud  as  to  agree- 
ment relative  to  assignment  of  mortgage  as  af- 
fecting use  of  such  agreements  as  a  defense 
to  foreclosure,  see  Frauds,  Statute  of,  f  125. 

(N)  FEES  AND  COSTS. 

I  582.  Expenses  incurred  on  foreclosure  sale 
are  ordinarily  paid  out  of  the  proceeds  or  by 
mortgage,  but  cannot  be  enforced  by  summary 
proceedings.— Carter  v.  Builders'  Const  Co. 
(Sup.)  339. 

S  582.  Where  a  referee  proceeds  with  a  sale 
without  requiring  the  judgment  creditor  to  ad- 
vance expenses,  his  only  remedy  is  by  action.— 
Carter  y.  Builden'  Const.  Co.  (Sup.)  339. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  H  345^369. 
For  particular  purpo9u  or  rdief. 

See  Dismissal  and  Nonsuit,  f  71. 

Arrest  of  judgment  in  criminal  prosecutions, 
see  Criminal  Law,  if  023-941, 

Change  of  venue  in  civil  actions,  see  Venae,  ff 
52.  (58. 

Continuance  in  civil  actions,  see  Continuauce. 

For  direction  of  verdict  in  civil  actions,  see 
Trial,  I  177. 

New  trial  in  civil  actions,  see  New  Trial,  §  161. 

New  trial  in  criminal  prosecutions,  see  Crimi- 
nal Law,  SS  928-941. 

Opening  or  setting  aside  default  judgment,  see 
Judgment,  $f  143.  145. 

For  presentation  of  objections  for  review,  see 
Appeal,  I  231. 

S  (>4.  In  an  action  relating  to  real  property, 
against  plaintiff's  partner  and  a  creditor  of  the 
firm,  the  denial  of  a  motion  by  the  creditor  de- 
fendant to  cancel  a  lis  i)endens  filed  held  not 
res  judicata  of  a  subsequent  motion  by  the  oth- 
er defendant  to  cancel  it.— Wessel  v.  Sakmann 
(Sup.)  245. 

i  04.  In  an  action  relating  to  realty,  the  de- 
nial of  a  motion  by  one  of  defendants,  made  up- 
on the  pleadings,  and  not  upon  terms,  to  can- 
cel a  lis  pendens  filed  therein,  would  not  pre- 
clude a  subsequent  motion  for  the  same  relief  by 
another  defendant,  accompanied  by  an  offer  of 
security,  pursuant  to  Code  Civ.  Proc  f  1671.— 
Wessel  V.  Sakmann  (Sup.)  245. 

MOTOR  VEHICLES. 

As  dangerous  instrumentalities,  see  Negligence, 
8  22. 

On  streets,  proximate  cause  of  personal  inju- 
ries, see  Municipal  Corporations,  f  705. 

Validity  of  contract  for  supplies  and  repairs 
as  affected  by  unlawful  grant  of  discount  to 
chauffeur,  see  Contracts.   §  105. 


MUNICIPAL  CORPORATIONS. 

See  Counties ;    Schools  and  School  Districts,  U 

11,  144. 
Mandamus,  see  Mandamus,  {{  80,  84. 
Municipal  courts,  see  (JourU,  H  188-190. 
Oi*dinances  relating  to  intoxicating  liquois,  see 

Intoxicating  Liquois. 
Street  railroads,  see  Street  Railroada. 
Water  supply,  see  Waters  and  Water  CouEses, 

S  201. 

I.   CREATIOH,    ALTERATION,    EXIST. 
£NOE,  AMB  DISSOLUnOJr. 

(A)  INCORPORATION  AND  INCIDENTS 
OF  EXISTENCE. 
I  8.  In  construing  the  QreaUr  New  Tork 
City  charter,  a  construction  should  be  adopted 
that  will  give  effect  to  the  purpose  of  the  Leg- 
islature and  obviate  the  anticipated  evils  which 
were  sought  to  be  guarded  against.— People  v. 
Aheam  (Sup.)  664. 

IIL  LEGISLATIVE  CONTROL  OF  ICU- 

NICIPAL  ACTS,  BIGHTS,  AND 

LIABILITIES, 

f  64.  A  municipal  corporation  la  the  creature 
of  statute,  and  the  adjustment  of  its  powers 
and  duties  and  of  its  righu  relative  to  those  of 
citizens  is  the  province  of  the  Legislatare.— 
Scott  y.  Village  of  Saratoga  Springs  (Sup^i 
796. 

f  67.  Laws  1902,  p.  1196,  c  506,  providing 
for  the  appointment  of  highway  commissioners. 
held  not  invalid  as  depriving  the  people  of  tbe 
village  of  the  right  of  local  government,  in  vio- 
lation of  Const,  art.  10,  S  2.— Scott  v.  Village 
of  Saratoga  Springs  (Sup.)  796. 

f  67.  The  Legislature  may  prescribe  reason- 
able tests  to  secure  candidates  properly  quali- 
fied to  fill  appointive  municipal  offices. — Scott  t. 
Village  of  Saratoga  Springs  (Sup.)  796. 

S  67.  Laws  1902,  p.  1196.  c.  506,  held  co: 
invalid  as  arbitrarily  aisqualifying  nontaxpavers 
from  holding  the  office  of  highway  commi^^f^ioa- 
ers.— Scott  v.  Village  of  Saratoga  Springs  (Sup » 
796. 

V.  OFFICERS,  AGENTS,  AND   EM* 

plot£s. 

(a)  municipal  officers  in  general 

I  129.  Filling  a  vacancy  in  the  office  ff 
borough  president  by  the  New  York  City  boAr-l 
of  aldermen,  under  (Greater  New  York  Charttt 
1006,  p.  227,  I  302,  held  an  "appointment" 
within  Const,  art.  10,  I  2.— People  v.  Aber.ra 
(Sup.)  664. 

S  155.  The  act  of  the  Governor  in  removlK 
a  borough  president  under  Greater  New  York 
Charter  1906,  pp.  78,  227,  §S  122,  302.  aad 
Const,  art.  10,  |  1,  though  ail  executive  act  a:. J 
not  reviewable,  held  not  to  be  performed  ar'-i-j 
trarily  without  preferring  charges  and  percii:- 
ting  a  defense.— People  ▼.  Aheam  (Sup.)  6*^.  i 

§  160.  Where  a  borough  president  of  N*^' 
York   CJity   with  a  term   of  four  years   uD*^i 
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Greater  New  York  Charter  1906,  p.  227,  $  302, 
"^-as  removed  for  cause  by  the  Governor  under 
Oonst.  art.  10.  S  1,  and  Charter  1906,  pp.  78, 
1^27,  §§  122,  302,  held,  that  the  board  of  alder- 
men conld  not  under  charter  1906,  $  302,  ap- 
I>oint  him  to  serve  for  the  remainder  of  the 
term.— People  v.  Aheam  (Sup.)  664. 

(B)  MUNICIPAL  DEPARTMENTS  AND 
OFFICERS  THEREOF. 

ft  183.  Under  Municipal  Court  Act  (Laws 
1902.  p.  1577,  c.  580)  §  304/ and  Ck)de  Civ.  Pioc. 
§  8S5,  subd.  1,  suit  against  a  marshal  of  New 
York  Citv  for  wrongful  attachment  levy  held 
barred  after  one  year.— Kirschberg  v.  Coghlan 
<Sup.)  1078. 

%  185.  The  failure  of  the  superintendent  of 
the  telegraph  and  electrical  service  in  the  police 
department  in  the  city  of  New  York  to  perform 
a  specified  act  held  not  ground  for  his  dismis- 
sal  from  the  service.— People  v.  Bingham  (Sup.) 
639. 

S  1S5.  The  failure  of  the  superintendent  of 
toleffraph  and  electrical  service  in  the  police 
department  in  the  city  of  New  York  to  keep  a 
proper  account  of  the  electrical  supplies  held 
not  a  ground  for  his  dismissal  from  the  serv- 
ice.—People  V.  Bingham  (Sup.)  639. 

f  185.  The  fact  that  the  superintendent  of 
telegraph  and  electrical  service  in  the  police 
department  in  the  city  of  New  York  technically 
violated  a  rule  of  the  department  held  not  to 
justify  his  dismissal  from  the  service.— People 
V.    Bingham  (Sup.)  639. 

f  185.  The  fact  that  the  superintendent  of 
telegraph  and  electrical  service  in  the  police  de- 
partment in  the  city  of  New  York  so  exposed 
the  wires  leading  into  police  headquarters  that 
malicious  persons  might  tamper  with  them  held 
not  to  justify  his  dismissal  from  the  service.- 
People  V.  Bingham  (Sup.)  639. 

§  185.  The  court  on  certiorari  to  review  the 
dismissal  of  a  member  of  the  police  department 
of  the  city  of  New  York  will  be  slow  in  revers- 
ing the  action  of  the  commissioner  based  on 
conflicting  evidence  on  an  issue  of  fact.— Peo- 
ple V.  Bingham  (Sup.)  639. 

f  185.  The  charges  against  a  member  of  the 
police  department  of  the  city  of  New  York  to 
warrant  his  dismissal  from  the  service  must  be 
substantial,  and  show  some  dereliction  or  neg- 
lect of  duty,  or  something  affecting  his  charac- 
ter and  fitness  for  the  position.— People  v.  Bing- 
ham (Sup.)  639. 

(C)  AGBNTS   AND   EMPLOYfiS. 

{  2ia  Under  Greater  New  York  Charter 
(Laws  1901,  p.  636,  c.  466)  ft  1543,  and  civil 
service  rules  11  and  19,  a  person  appointed  in 
the  noncompetitive  civil  service  as  water  tender 
in  the  department  of  docks  and  ferries  held  sub- 
ject to  removal  for  being  absent  without  leave.— 
People  V.  Bensel  (Sup.)  214. 

$  220.  A  person  appointed,  after  civil  service  i 
examination,  to  a  position  with  the  city  of 
New    York,    and    removed    summarily,    can    re- ' 


cover  the  salary  lost  thereby.— Sutlifte  ▼.  City 
of  New  York  (Sup.)  186. 

VTL  COHTRACTS  IN  OENEBAIi. 

Supplemental  pleading  in  action  to  enforce  lien 
of  subcontractor,  see  Pleading,  §  279. 

§  254.  A  city  held  liable  to  a  contractor  em- 
ployed to  remove  the  material  of  a  collapsed 
building.— In  re  Jenkins  (Sup.)  885. 

IX.  PUBUO  IMPBOVZaiEim. 

(A)  POWER  TO  MAKE  IMPROVEafENTS 

OR  GRANT  AID  THEREFOR. 
I  266.  "Laying  or  relaying,"  with  reference 
to  sidewalks,  as  used  in  Buffalo  City  Charter,  | 
288  (Laws  1891,  p.  200,  c.  105,  as  amended  by 
Laws  1901,  p.  661,  c,  228,  §  8),  defined.— Kono- 
walski  V.  City  of  Buffalo  (Sup.)  467. 

(B)  PRELIMINARY   PROCEEDINGS    AND 
ORDINANCES    OR   RESOLUTIONS. 

fi  297.  Under  Yonkers  City  Charter  (Laws 
1895,  p.  1372,  c.  635)  tit  7,  §  4,  remainder  own- 
ers of  property  dn  a  proposed  street  held  not 
entitled  to  join  in  a  remonstrance  to  its  open- 
ing; only  the  life  tenant  being  entitled  to  re- 
monstrate.—In  re  Glenwood  Ave.  in  City  of 
Yonkers  (Sup.)  654. 

(O  CONTRACTS. 

f  340.  Under  Laws  1891,  p.  228,  c.  105 
(Buffalo  City  Charter)  fifi  404-6i  407,  408,  and 
Laws  1902,  p.  1361,  c.  568«  §f  1,  2,  3,  as  amend- 
ed by  Laws  1906,  p.  1725,  c.  665,  had,  that 
assessments  for  improvements  of  the  Buffalo 
river  in  the  respects  specified  in  Laws  1902,' 
p.  1361,  c.  668,  f  1,  were  valid,  though  not 
made  until  after  the  contracts  for  the  work 
had  been  made.— People  ▼.  City  of  Buffalo 
(Sup.)  1057. 

§  347.     The  assignment  of  the  money  due  a 
contractor  held  not  an  alteration  of  the  con- 
tract, 80  as  to  release  the  contractor's  surety 
from  its  obligation  to  complete  the  wori[  after     \ 
abandonment.— City  of  New  Rochelle  v.  iStna      ' 
Indemnity  O.  (Sup.)  135. 

S  360.  A  sewer  contractor  may  recover  from 
a  city,  where  its  engineer  compels  him  to  do 
work  against  objection,  on  the  wrongful  insist- 
ence that  it  is  within  the  contract- Borough 
Const.  Co.  T.  City  of  New  York  (Sup.)  697. 

f  375.  A  city  held  entitled  to  set  off  against 
the  claim  of  a  contractor  a  judgment  recovered 
by  a  third  person  and  the  money  legitimately  ex- 
pended by  the  city  on  an  appeal  therefrom.— 
Murphy  v.  City  of  Yonkers  (Sup.)  591. 

(E)  ASSESSMENTS  FOR  BENEFITS,  AND 
SPECIAL  TAXES. 

f  414.  The  building  of  a  neyr  concrete  side- 
walk in  the  place  of  a  plank  walk  held  not  a 
repair,  but  a  reconstruction,  which  the  commis- 
sioner of  public  works  of  Buffalo  had  no  power 
to  do  at  the  expense  of  abutting  property,  under 
Buffalo  City  Charter,  fi  288  (Laws  ISOl.  p.  200, 
c.  105,  as  amended  by  Laws  1901,  p.  661,  c.  228, 
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k8),  withoat  a  resolution  of  the  citr  coancil.— 
onowalski  v.  City  of  Buffalo  (Sup.)  467. 

f  414.  A  repair  of  sidewalks,  as  distinguished 
from  a  reconstruction,  involves  neither  a  change 
of  materials,  regrading  or  a  change  of  surface 
lines.— Konowalski  v.  City  of  Buffalo  (Sup.) 
467. 

f  445.  The  making  of  a  contract  for  a  local 
improvement  in  violation  of  Laws  1891,  p.  223, 
c.  105  (Buffalo  City  Charter)  I  408,  does  not 
affect  the  validity  of  the  assessment.— People  v. 
City  of  Buffalo  (Sup.)  1057. 

i  512.  Under  Laws  1891.  p.  153.  c.  105 
(Buffalo  City  Charter)  §  101,  subd.  5,  the  court 
may  on  certiorari  direct  illegal  local  assess- 
ments to  be  returned  to  the  common  council 
for  reassessment— People  v.  City  of  Buffalo 
(Sup.)  1057. 

Z.  FOUCE  POWER  AND  BEOUUL- 
TION8. 

(A)  DBffiBGATION,  EXTENT,  AND  EXER- 
CISE OF  POWER. 

I  623.  Under  Building  CWe.  ff  153-155, 
157,  158,  a  city  held  not  to  have  a  lien  on 
premises  for  the  removal  of  the  material  of  a 
collapsed   building   thereon   and   the   bodies  of 

ople  buried  thereunder.— In  re  Jenkins  (Sup.) 


XL  USE  AND  BEOUIATION  OF  PVB- 

IJO   PI.ACE8.  PBOPEBTT, 

AND  WORKS. 

(A)  STREETS  AND  OTHER  PUBLIC 
WAYS. 

Liability  of  pedestrian  tripping  over  projection 
in  sidewalk  for  breaking  window  of  abutting 
owner,  see  Negligence,  f  80. 

Remedies  of  abutting  owners  for  taking  of  prop- 
erty in  exercise  or  power  of  eminent  domain, 
see  Eminent  Domain,  I  276. 

I  663.  Title  to  the  Harlem  road  held  to  have 
vested  in  New  York  City.— Pooler  ▼.  Sammet 
(Sup.)  578. 

§  663.  Title  to  the  old  Harlem  road,  hav- 
ing been  in  New  York  City»  held  not  to  revert 
to  the  abutting  owners  by  mere  abandonment  of 
public  use  of  the  road  and  the  closing  thereof. 
—Pooler  V.  Sammet  (Sup.)  578. 

f  705.  The  act  of  boys  In  starting  an  elec- 
tnc  motor  truck  and  running  it  into  plain- 
tiff's store,  after  the  chauffeur  had  properly 
turned  off  the  power  and  set  the  brakes  upon 
leaving  it  in  the  street,  held  the  proximate  cause 
of  the  resulting  injuries;  it  not  being  negli- 
gence to  leave  the  machine  in  the  street.— Vin- 
cent V.  Crandall  &  Godley  Co.  (Sup.)  600. 

Xa.  TORTS. 

(B)  ACTS  OR  OMISSIONS  OP  OFFICERS 
OR  AGBNq^S. 
I  745.  That  an  old  abutment  in  a  city  water- 
way did  not  cause  injury  until  after  dams 
were  taken  down,  and  that  this  was  done  by  an 
agent  for  which  the  city  was  not  responsible. 


held  not  to  MM  it,  if  the  abutment  then  made 
the  waterway  inadequate,  and  the  city  omitted 
reasonable  care  in  maintaining  IL — ^Prime  v. 
City  of  Yonkers  (Sup.)  305. 

i  751.  Where  a  city  lets  the  repairing  or  con- 
struction of  a  road  to  an  independent  contract- 
or, the  city  remains  bound  to  keep  the  street  iu 
a  safe  condition ;  but  it  is  not  liable  for  tor- 
tious acts  of  the  contractor's  servants  which  n- 
suit  in  injury  to  the  vehicle  of  one  using  the 
street— McManua  v.  City  of  New  York  (Sup.^ 
150. 

(O  DEFECTS  OR  OBSTRUC3TIONS  IN 

STREETS  AND  OTHER  PUB- 

Lie  WAYS. 

Liability  of  pedestrian  tripping  over  projection 
in  sidewalk  for  breaking  window  of  abutting 
owner,  see  Negligence,  §  80. 

I  762.  A  coal  hole  in  a  sidewalk,  left  un- 
guarded or  without  safe  covering,  is  a  nuisance, 
and  all  persons  who  are  responsible  for  it  are 
liable,  irrespective  of  negligence,  for  injury  to 
a  pedestrian.— Zelzer  v.  Cook  (Sup.)  173. 

S  814.  Under  Laws  1902,  p.  1196,  c.  506,  an 
action  for  injuries  received  by  a-  peaestrian  on 
a  defective  sidewalk  must  be  brought  against 
the  commissioners  of  highways,  and  not  against 
the  village.— Scott  ▼•  Village  of  Saratoga  Springs 
(Sup.)  796. 

f  821.  In  an  action  against  a  city  for  inju- 
ries to  an  automobile  from  an  obstruction  in  a 
street  upon  which  work  was  being  done  for  the 
city  by  an  independent  contractor,  held  a  ques- 
tion for  the  jury  whether  the  injury  resulted 
from  the  city's  negligence,  or  whether  It  was  the 
result  of  tortious  acts  of  the  contractor's  serv- 
ants.—McManns  ▼.  City  of  New  York  (Sup.) 
150. 

(D)  DEFECTS  OR  OBSTRUCTIONS  IN 

SEWERS,  DRAINS,  AND  WATER 

COURSES. 

Admissions  by  demurrer  in  action  aniinst  city 
to  abate  nuisance,  see  Pleading,  §  214. 

Limitation  of  actions,  see  Limitation  of  Actions, 
S  55. 

S  834.  Under  Buffalo  City  Charter  (I^aws 
1891,  p.  221,  c.  105)  $  395,  Section  405,  as 
amended  by  Laws  1900,  p.  1302,  c  571,  i  1. 
and  Laws  1906,  p.  1439,  c.  527,  the  city  hdd 
not  under  the  absolute  duty  of  abating  the 
nuisance  occasioned  by  the  periodical  overflow 
of  the  Buffalo  river,  but  the  duty  is  discretion- 
ary.—White  V.  City  of  Buffalo  (Sup.)  1021. 

S  845.  In  an  action  for  a  city's  negligence 
as  to  a  water  course  wherein  it  left  an  old 
abutment  after  removal  of  dams,  it  was  compe- 
tent to  inquire  as  to  the  skill  and  propriety  of 
the  construction  of  the  wall,  as  to  the  protection 
of  the  bank  which  washed  away.— Prime  v. 
City  of  Yonkers  (Sup.)  305. 

§  845.  A  complaint  In  an  action  against  the 
city  of  Buffalo  for  damages  for  a  nuisance 
occasioned  by  the  periodical  overflow  of  the 
Buffalo  river,  held  demurrable,  notwithstandinjf 
the  allegations  with  reference  to  the  placing  of 
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obstructions  in  the  rlyer  and  thereby  increasing 
the  damages  caused  by  the  nuisance.— White 
▼.  City  of  Buffalo  (Sup.)  1021. 

§  846.  Testimonv  of  an  expert  witness,  in  an 
action  by  a  city  for  negligence,  as  to  an  old 
abutment  left  in  a  waterway,  considered,  and 
held  not  to  warrant  a  claim  that  it  did  not 
support  plaintiffs.— Prime  ▼.  City  of  Yonkers 
(Sup.)  305. 

Xm.  FISOAI.  MANAGEMENT.  PVB- 

IJO  DEBT,  SECURITIES,  AND 

TAXATION. 

(A)  POWER  TO  INCUR  INDEBTEDNESS 
.  AND  EXPENDITURES. 

8  860.  A  provision  of  the  Public  Service 
Commissions  Law  (Laws  1907,  p.  889,  c.  429) 
held  not  to  provide  for  the  creation  of  indebt- 
edness, within  Const,  art.  8,  §  10.— Oubner  v. 
McClellan  (Sup.)  755. 

(Q  BONDS  AND  OTHER  SECnjRITIBS, 
AND  SINKING  FUNDS. 

Right  of  women  to  vote  on  proposition  for  is- 
suance of  bonds  for  establishment  of  water- 
works, see  Elections,  §  65. 

Xnr.   OLAIMS  AGAINST  CORPORA- 
TION. 

§  1010.  A  municipal  corporation  haq  no  new- 
er to  compromise  a  contract  which  it  had  no 
power  to  make,  unless  it  is  to  the  extent  of 
eliminating  from  it  the  illegal  or  unauthorized 
elements.— Wadsworth  v.  Board  of  Sup*rs  of 
Livingston  Ck>unty  (Sup.)  8. 

ZV.  AOTIONS. 

i  1040.  Where  plaintiff  recovers  a  judgment 
in  an  action  against  the  board  of  education,  he 
can  recover  the  costs,  under  Code  Civ.  Proc.  § 
3245,  if  his  claim  before  suit  was  duly  presented 
to  the  auditing  department  of  the  defendant.— 
Eagan  ▼.  Board  of  Education  (Sup.)  167. 

MUNICIPAL  COURTS. 

See  Coarts,  {{  188-190. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  §f  55,  09. 

NAMES. 

Designation  of  parties  to  action,  see  Parties,  fl 
6a-73. 

Prosecution  for  practicing  medicine  under  a 
false  name,  evidence  of  other  offenses,  see 
Criminal  Law,  I  372. 

Supplementaiy  proceedings  against  defendant 
under  fictitious  name,  amendment  on  discov- 
ery of  true  name,  see  Execution,  §  420. 

Yalidity  of  default  judgment  against  defendant 
sued  by  wrong  or  fictitious  name,  see  Judg- 
ment, i  101. 


NAVIGABLE  WATERS. 

See  Ferries;  Waten  and  Water  Courses; 
Wharves. 

I.  BIGHTS   OF  PUBUC. 

Act  requiring  owner  of  dam  to  construct  fish- 
way  as  interfering  with  vested  rights,  see 
Constitutional  Law,  I  93. 

Right  to  require  owner  of  dam  to  construct  and 
maintain  fish  ways,  see  Fish,  §  8. 

§  1.  "Navigable  river**  defined.—In  re  Dela- 
ware River  at  Stilesville  (Sup.)  745. 

ni.  BIPABIAlf  AND  UTTOBAIi 
BIGHTS. 

Act  requiring  riparian  owner  maintaining  dam 
to  construct  fishway  as  interfering  with  vest- 
ed rights,  see  Constitutional  Law,  §  03. 

Right  to  require  riparian  owner  maintaining 
dam  to  construct  fishways  therein,  see  Fish, 

NAVIGATION. 

See  Navigable  Waters,  f  1. 

NEGLIGENCE. 

Causing  death,  see  Death,  $  48b 

By  particular  ola»$eM  of  pertont. 
See  Carriers,  §§   134,   155-159.  180.  282-320; 

Municipal  Corporations,  ff  745-846. 
Employers,  see  Master  and  Servant,  §§  85-288. 

Condition  or  use  of  particular  speoiea  of  prop- 
erty, icorkt,  machinery^  or  other  inetru- 
tnentalit%€8. 
See  Electricity:    Street  Railroads,  !§  99-117; 

Wharves,  $  20. 
Demised  premises,  see  Landlord  and  Tenant,  $1 
160-109. 

I«  AOT8  OB  OMISSIONS  CONSTITUT- 
ING  HEGUGEKCE. 

(B)  DANGEROUS    SUBSTANCES,    MA- 
CHINERY,  AND  OTHER   IN- 
STRUMENTALITIES. 

f  22.  A  motor  vehicle  held  not  a  dangerous 
instrumentality,  within  the  rule  governing  the 
use  of  such  instrumentalities.— Vincent  v.  Cran- 
dall  &  Godley  Co.  (Sup.)  600. 

(Q  CONDITION    AND    USE    OF    LAND, 
BUILDINGS,  AND  OTHER 
STRUCTURES, 
f  35.     One  in  possession  and  control  of  tall 
buildings,  beneath  which  pedestrians  walk,  must 
exercise   care   commensurate   with   the   danger 
to    protect    passers-by.— Hughes    v.    Harbor    & 
Suburban  Bldg.  &  Sav.  Ass'n  (Sup.)  320. 

§  50.  A  contractor,  employed  to  repair  a 
tall  building  damaged  by  fire,  held  required  to 
take  precautions  to  prevent  pedestrians  on  the 
sidewalk  from  being  injured  by  brick  falling 
from  the  building.— Hughes  v.  Harbor  &  Sub- 
urban Bldg.  &  Sav.  Ass'n  (Sup.)  320. 
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§  54.  An  owner  of  a  building  damaged  by  fire 
and  a  contractor  employed  to  repair  it  held 
guilty  of  breaching  the  affirmative  duty  to 
guard  against  danger  to  pedestrians,  rendering 
both  liable  for  injuries  to  a  pedestrian  struck  by 
a  brick  falling  from  the  building.— Hughes  ▼. 
Harbor  A  Suburban  Bldg.  &  Sav.  Ass'n  (Sup.) 

H  55.  A  contractor,  employed  to  repair  a 
building  damaged  by  fire,  is  alone  responsible 
for  an  injury  to  a  pedestrian  struck  by  a  brick 
falling  from  the  building,  where  the  wall  there- 
of was  not  left  in  a  dangerous  condition,  or 
where  the  brick  fell  solely  because  of  his  negli- 
gence.—Hughes  y.  Harbor  &  Suburban  Bldg.  & 
Sav.  Ass'n  (Sup.)  320. 

II.  PROXIMATE   CAUSE   OF   IHJUBT. 

S  61.  An  owner  of  a  tall  building  damaged 
by  fire,  who  employed  a  contractor  to  make  re- 
pairs, held  required  to  take  precautions  to 
protect  pedestrians  using  the  sidewalk  from  in- 
juries by  falling  brick.— Hughes  v.  Harbor  A 
Suburban  Bldg.  A  Sav.  Ass'n  (Sup.)  320. 

m.   CONTBIBUTOBT   NEGUOENCE. 

Of  passenger,  see  Carriers,  §  383. 

Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads,  f  90. 

Of  sen^ant,  see  Master  and  Servant,  H  227- 
246. 

(A)  PERSONS    INJURED    IN    GENERAL. 

§  80.  Plaintiff  held  not  entitled  to  recover 
for  the  breaking  of  a  window,  caused  by  de- 
fendant tripping  over  a  trapdoor  maintained  in 
a  dangerous  condition  by  plaintiff.— Dempsey  v. 
Eberspacher  (Sup.)  589. 

(B)  CHILDREN    AND    OTHERS    UNDER 

DISABILITY. 

§  85.  The  vquestions  of  the  degree  of  intelli- 
gence of  .a  child  five  years  old.  and  of  his  con- 
tributory negligence,  held  for  the  jury.— Batche- 
lor  V.  Degnon  Realty  &  Terminal  Improvement 
Co.  (Sup.)  93, 

IV.  ACTIONS. 

(A)  RIGHT  OF  ACTION,  PARTIES,  PRE- 

LIMINARY  PROCEEDINGS.  AND 

PLEADING. 

§  111.  A  complaint  against  an  architect  for 
damages  from  the  collapse  of  a  wall,  which 
merely  alleges  the  making  of  unsafe  plans  and 
specifications  for  the  building,  is  insufficient  if 
it  fails  to  allege  that  the  accident  resulted  from 
the  defects  in  such  plans  and  specifications. — 
Potter  V.  Gilbe^  (Sup.)  425. 

§  111.  A  complaint  against  an  architect  for 
damages  from  the  collapse  of  a  wall,  which  al- 
leges a  departure  from  the  plans  and  specifica- 
tions, is  insufilcient  if  it  fails  to  allege  that  de- 
fpndant  permitted  the  departure,  or  had  knowl- 
eflpe  thereof  in  time  to  remedy  the  defects  in 
the  work  before  the  accident.— Potter  v.  Gilbert 
(Sup.)  425. 


(B)  EVIDENCa 

I  121.  Proof  that  a  brick  fell  from  the  wall 
of  a  tall  building  damaged  by  fire,  injuring  a 
pedestrian  on  the  sidewalk,  held  proof  of  the 
negligence  of  the  owner,  within  the  mle  of  res 
ipsa  loquitur.— Hughes  v.  Harbor  &  Snbnrban 
Bldg.  &  Sav.  Ass'n  (Sap.)  320. 

S  134.  In  an  action  against  the  owners  of 
a  building  under  construction  for  injuries  to  a 
servant  of  a  contractor  for  a  portion  of  the 
work,  evidence  held  insnfficient  to  show  that  de- 
fendants were  negligent.— Silverman  t.  Binder 
(Sup.)  54. 

(C)  TRIAL,    JUDGMENT,    AND    REVIEW. 

i  186.  Evidence  held  not  to  show  as  a  matter 
of  law  that  defendant,  maintaining  cars  on  a 
temporary  track  in  a  street,  was  not  guilty  of 
negligence  resulting  in  injury  to  a  pedestrian.— 
Batchelor  v.  Degnon  Realty  &  Terminal  Im- 
provement Co.  (Sup.)  93. 

I  186.  Where  the  brick  wall  of  a  building 
damaged  by  fire  was  in  a  dangerous  condition 
because  of  the  liability  of  materials  to  fall  from 
it,  the  owner  who  knew  the  facts  held  required 
to  protect  pedestrians.— Hughes  v.  Harbor  & 
Suburban  Bldg.  &  Sav.  Ass'n  (Sup.)  320. 

S  139.  In  an  action  against  the  owner  of  a 
building  damaged  by  fire  and  the  contractor  em- 
ployed to  repair  It  for.  injuries  to  a  pedestrian 
struck  by  a  brick  falling  from  the  building,  tb^ 
construction  of  Building  0>de,  |  80,  held  not  to 
arise  in  view  of  the  instructions.— Hughes  v. 
Harbor  ft  Suburban  Bldg.  ft  Sav.  Ass*n  (Sup.) 
320. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial,  see  Criminal  Law,  §S 
938,  941. 

NEWSPAPERS. 

Certiorari  by  party  aggrieved  to  review  pro- 
ceedings of  council  designating  official  paper, 
see  Certiorari,  S  83. 

NEW  TRIAL 

In   criminal   prosecuti<m8,   see   Criminal    Law, 

f§  923-941. 
Procedure  In  municipal  courts,  see  Courts,  § 

189. 
Remand  by  appellate  court  for  new  trial,  see 
1,  i  1201. 


Appeal, 


XI.  OBOUNDS. 


(C5)  RULINGS    AND    INSTRUCTIONS    AT 
TRIAL. 

f  40.  Wbere  incompetent  evidence  was  not 
excepted  to  when  offered,  it  was  error  to  set 
aside  the  verdict  on  the  ground  of  its  admis- 
sion.—Maloney  V.    Silberman  (Sup.)   1075. 
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(F)  VERDICT  OR  FINDINGS  CONTRARY 
TO  LAW  OR  EVIDENCE. 

f  68.  A  yerdict  directed  by  the  court  should 
be  set  aside  under  Code  Civ.  Proc.  {  999.  where 
it  is  contrary  to  the  evidence.—Sandel  v.  Som- 
mers  (Sup.)  357. 

§  74.  Where  one  entitled  to  recover  the 
reasonable  value  of  materials  furnished  and 
work  done  gave  evidence  of  the  value,  a  judg- 
ment for  much  less  must  be  set  aside. — Losier 
Motor  Co.  T.  Zeigler  (Sup.)  134. 

hl  proceedings  to  pbooube 
new  tbiai.. 

f  161.  Where  the  facts  have  been  submitted 
to  the  jury,  and  its  verdict  is  not  in  accordance 
therewith,  a  new  trial  may  be  ordered,  without 
posts.— Joseph   ▼.   New   York   City   Ry.   (Sup.) 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

A«  affecting  particular  rights,  duties,  and  UahUi- 

ties. 
Repavement  of  street  by  street   railroad  com- 
pany, see  Street  Railroads,  §  38. 

Of  particular  facts,  acts,  or  proceedings  not 

judicial. 

Authority  of  corporate  agent,  see  Corporations, 

I  429. 
Injury  to  servant,  see  Master  and  Servant,  § 

252. 
Local  option  election,  see  Intoxicating  Liquors, 

§  33. 
Loss  insured  against,  see  Insurance,  {  559. 
Nonpayment  or  protest  of  bill  or  note,  see  Bills 

and  Notes,  S  403. 

Of  particular  judicial  proceedings. 
See  L*is  Pendens ;   Trial,  %  2. 
Pendency  of  action  to  foreclose  mechanic's  lien, 
see  Mechanics'  Liens,  S  268. 

NUISANCE. 

I.  PBIVATE  NinSANOES. 

(A)  NATURE   OF   INJURY,   AND   LIA- 
BILITY THEREi^OR. 

I  1.  "Private  nuisance*'  defined.— People  ▼. 
Transit  Development  Co.  (Sup.)  297. 

§  4.  In  a  suit  for  an  alleged  private  nuisance 
caused  by  the  carrying  on  of  a  lawful  business, 
the  gist  of  the  action  is  whether  the  use  of 
defendant's  premises  is  reasonable  with  refer- 


ence to  the  time,  place,  and  circumstances.— 
People  V.  Transit  I>evelopment  Co.  (Sup.)  297. 

(O  ABATEMENT  AND  INJUNCmON. 
Admissions  by  demurrer,  see  Pleadings,  f  214. 

%  23.  Where  a  nuisance  was  called  to  de- 
fendant's attention  before  suit,  and  he  contend- 
ed he  was  not  causing  it,  and  he  is  shown  to  bo 
the  cause,  there' is  no  ground  to  hold  that  he 
had  no  notice  of  the  nuisance  and  opportunity 
to  abate  it.— Groening  v.  Wolff  (Sup.)  158. 

n.  PUBUO  NiraSANCES. 

(A)  NATURE   OF   INJURY,   AND   LIA- 
BILITY THEREIj^OR. 

§  59.  "Public  or  common  nuisance*'  defined.— 
People  V.  Transit  Development  Co.  (Sup.)  297. 

§  65.  Where  legislative  authority  is  pleaded 
as  a  defense  to  a  prosecution  for  a  public  nui- 
sance, it  must  have  been  within  the  contempla- 
tion of  the  Legislature  and  permitted  by  it.— 
People  V.  Transit  Development  Co.  (Sup.)  21>7. 

§  65.  Power  plants  necessary  for  the  opera- 
tion of  street  railroads  in  Brooklyn,  under  leg- 
islative authority,  held  not  a  public  nuisance. — 
People  V.  Transit  Development  Co.  (Sup.)  297. 

f  67.  Pen.  Code,  f  429,  requiring  one  cutting 
ice  to  fence  the  hole,  is  a  condition  of  the  right 
to  cut  ice,  so  that  a  failure  to  do  so  at  a  place 
used  for  skating,  so  as  to  endanger  the  Hvok  of 
many  persons,  was  a  nuisance  within  Pen.  Code, 
S  385.— Linzey  v.  American  Ice  Co.  (Sup.)  707. 

(B)  RIGHTS  AND  REMEDIES  OF  PRI- 
VATE PERSONS. 
§  72.  A  private  person  cannot  sue  for  a 
public  nuisance,  unless  his  property  is  injured 
in  a  manner  different  from  oiat  suffered  by  the 
public  at  large.— People  v.  Transit  Develop- 
ment Co.  (Sup.)  297. 

§  76.  Contributory  negligence  held  not  a  de- 
fense to  an  action  for  a  boy's  death  by  Kkating 
into  a  hole  out  of  which  defendant  took  ice 
without  having  fenced  it,  as  required  by  Pen. 
Code,  §  429.  but  if  the  boy  voluntarily  and  de- 
liberately skated  into  the  hole,  plaintiff  could 
not  recover.— Linzey  v.  American  Ice  Co.  (Sup.) 
767. 

(D)  CRIMINAL  PROSECUTIONS. 

9  92.  In  a  prosecution  of  defendant  for  main- 
taining a  public  nuisance  consisting  of  a  power 
plant,  evidence  of  the  incorporation  of  the 
railroads  comprising  the  Brooklvn  rapid  transit 
system,  the  relations  existing  between  defend- 
ant and  such  system,  and  that  defendant  sold 
all  the  power  to  the  system,  held  admiKHible.— 
People  y.  Transit  Development  Co.  (Sup.)  297. 

OBSTRUCTIONS. 

Of  water  course,  see  Waters  and  Water  Cours- 
es, I  53. 

OCCUPATION. 

Of  real  property,  see  Use  and  Occupation. 
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OFFER. 

Of  proof,  iee  Trial,  I  54. 

OFFICERS. 

Mandamos,  see  Mandamus.  §f  80,  84. 
Quo  warranto,  see  Quo  Warranto. 

Partieular  cla9$e$  of  oMoera. 
See  Justices  of  the  Peace;   ReceiTers;   Sheriffs 

and  Constables. 
Ck>rporate   officers,   see    Corporations,    ff    814, 

397-430. 
County  officers,  see  Counties,  f  72. 
Municipal  officers,  see  Municipal  Corporations, 

fS  m-220,  745,  751. 

X.  APPOiyTMEHT.    QUAUnOATION, 
AND  TEITDBE. 

(A)  OFFICES,  AND  POWER  TO  APPOINT 
TO  AND  REMOVE  FROM  OFFICE. 

I  1.  Nature  and  attributes  of  a  public  of- 
fice stated.— People  v.  Abeam  (Sup.)  664. 

(G)  RESIGNATION.  SUSPENSION,  OR 
REMbVAL. 

f  71.  Where  the  Governor  has  exercised  his 
constitutional  power  of  removal  of  an  officer  un- 
der Const,  art.  10,  f  1,  his  act  is  a  final  and 
conclusive  determination  that  the  officer  is  unfit 
to  continue  to  hold  the  office  for  the  remainder 
of  his. term.— People  v.  Abeam  (Sup.)  604. 

OPENING. 

Judgment,  see  Judgment,  H  143,  145. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  f§  501-529. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
45G. 


Of  courts, 


OPINIONS. 

Conrts,  I  91. 

ORDERS. 


Of  court,  see  Motions. 

Review  of  appealable  orders,  see  Appeal. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Oorpora- 
tions,  II  63,  297. 

ORIGINAL  PACKAGES. 

Taxation  of  debts  due  for  imported  goods  sold 
in  original  packages,  see  Commerce,  |  77. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward ;   Infants. 
Habeas  corpus  to  secure  custody  of  diild,  see 
Habeas  Corpus,  |  99. 


PAROL  EVIDENCE. 

In  cItU  actions,  aee  BFidence,  H  391-430. 

PARTICULARS. 

Bill  of,  Me  Pleading,  |{  817-323. 

PARTIES. 

Compelling  attorney  to  disclose  client* a  address, 
see  Attorney  and  Client,  |  74%. 

.  In  particular  ociianM  or  proceedings. 

See  Negligence,  |  111 ;   Partition,  |  48. 

For  injuries  from  defective  streets,  see  Munic- 
ipal Corporations,  |  814. 

In  municipal  court,  see  Courts,  I  189. 

On  firm  obligation,  see  Partnership,  %  322, 

To  cancel  liquor  license,  see  Intoxicating  liq- 
uors, I  108. 

To  inforce  mechanic's  lien,  see  Medianics 
Liens,  |  263. 

Judgment  and  relief  ae  to  parties,  and  partia 
affected  hy  judgments  or  proceedings  thereon. 

Correction  of  judgment  as  to  parties,  see  Judg- 
ment, I  310. 

To  conveyances,  contracts,  or  other  transactionL 

See  Contracts,  |  187. 

Joint  interests,  see  Joint  Adventures. 

m.  HEW  PARTIES  AND  OHAKOE  OF 
PARTIES. 

In  proceedings  to  cancel  liquor  license,  see  In- 
toxicating Liquors,  I  108. 

Substitution  of  parties  in  municipal  court,  see 
Courts,  I  189. 

f  38.  There  cannot  be  two  plaintiffs  to  an 
action,  each  appearing  by  a  different  attorney 
and  setting  up  different  claims.— Guardian  Trusc 
Co.  of  New  York  v.  Straus  (Sup.)  247. 

I  54.  Before  additional  parties  can  be 
brought  in,  an  amended  or  supplemental  sum- 
mons must  be  issued  on  leave  obtained. — Bob- 
inson  t.  Thomas  (Sup.)  921. 

IV.  DESIGNATION  AND  DESCRIP- 
TION. 

I  68.  Where  a  person  uses  two  names,  he 
may  be  sued  by  either  description  and  a  record 
containing  either  name  would  be  regular. — Si- 
mon V.  Underwood  (City  Ct.)  65. 

I  71.  In  an  action  against  an  assignee  for 
the  benefit  of  creditors,  m  order  to  determine 
whether  the  defendant  is  sued  in  his  represenu- 
tive  capacity,  the  titie,  allegations,  and  demand 
are  to  be  considered  as  a  whole.— Standard  Aud- 
it 0>.  V.  Robotham  (Sup.)  152. 

I  78.  Plaintiff  is  not  allowed  to  use  a  ficti- 
tious name  for  defendant  at  his  discretion,  bot 
only  when  he  is  ignorant  of  the  true  name.— 
Simon  y.  Underwood  (City  Ct.)  65. 

V.  DEFEGTS,  OBJEOTIONS,  AND 
AMENDBCENT. 

I  05.  Under  C3ode  Civ.  Proc  {  723,  whert 
a  summons  and   complaint  has  been   properly 
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Mired  on  the  xeceiven  of  a  railroad,  the  court 
bad  power  to  permit  an  amendment  showing 
that  they  were  in  fact  sued  as  receivers  of  an- 
other corporation  from  that  named  in  the  com* 
plaint.— Limbert  v.  Joline  (Sap.)  1089. 

PARTITION. 

n.  ACTIONS  FOB  PABTITIOir. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

Sufficiency  of  re-entry  on  breach  of  conditions 
in  deed  to  revest  property  in  grantor  so  as  to 
include  same  in  partition  pnx^edings  by  heir, 
see  Deeds,  §  16S. 

(B)  PROCEEDINGS  AND  RELIEF. 

i  48.  An  heir,  suing  for  the  partition  of  the 
real  estate  of  nis  ancestor,  other  than  that 
which  he  had  conveyed  on  a  condition  subse- 
quent, which  had  been  breached,  held  not  re- 
quired to  make  the  grantee  and  the  person  in 
possession  of  the  land  conveyed  to  the  gran- 
tee parties  defendant— Van  Meter  v.  Kelly 
(Snp.)  943. 

§  77.  In  a  suit  for  the  partition  of  three 
parcels  of  laud,  the  court  held  authorized  to  set 
aside  one  parcel  to  one  of  the  parties,  not- 
withstanding a  sale  of  the  other  parcels  was 
directed.— Van  Meter  v.  Kelly  (Sup.)  943. 

S  77.  In  partition,  the  evidence  held  to  jus- 
tify a  sale  and  a  division  of  the  proceeds 
anaong  the  parties  entitled  thereto.— Van  Meter 
T.  KeUy  (Sup.)  943. 

PARTNERSHIP. 

See  Associations;    Joint  Adventures. 
I.  THE  RELATION. 
(Q  EVIDENCE. 

§  54.  In  an  action  against  two  persons  on 
their  promise  to  pay  plaintiff  for  work,  plain- 
tiff held  not  authorized  to  recover  on  the  theory 
that  defendants  were  partners.— Ageloff  v.  Lakin 
(Sup.)  1082. 

IV.   BIGHT8   AND  LIABIUTIES   A8 
TO  THIRD  PERSONS. 

(B)  NATURE  AND  EXTENT  OF  FIRM 
LIABILITIES. 

Release  of  partner  from  firm  obligation  as  re- 
lease of  copartner,  see  Release,  $  28. 

(D)  ACTIONS  BY  OR  AGAINST  FIRMS  OR 
PARTNERS. 

$  197.  A  complaint  by  copartners,  brought 
in  a  company  name,  alleged  to  be  a  copartner- 
ship of  which  the  partners  named  are  mem- 
bers, shows  on  its  face  that  the  plaintiff  has 
not  legal  capacity  to  sue.— Union  Wine  Co.  v. 
Green  (Sup.)  921. 

i  213.  One,  suing  two  persons  on  their  agree- 
ment to  pay  him  certain  prices  for  work,  may 
recover  on  an  oral  complaint  alleging  the  prom- 
ise, but  not  alleging  that  the  two  are  partners. 
— Ajfploff  v.  Lakm  (Sup.)  1082. 


f  217.  In  an  action  for  services  of  expert 
accountants,  evidence  held  to  show  that  the  ac- 
countants were  hired  by  one  of  the  partners  in- 
dividually, and  not  for  the  partnership.— Kon- 
heim  v.  Meryash  (Sup.)  96. 

§  219.  Service  of  process  on  one  member  of 
a  firm  is  sufficient  to  authorize  judgment  against 
a  firm.— Lutz  v.  Kalmus  (Sup.)  280. 

VI.  PEATH  OF  PARTNER,  AND  8UR- 
VIVINO  PARTNERS. 

Effect  of  death  of  partner  on  scheduling  part- 
nership claim  agidnat  bankrupt,  see  Bank- 
niptey,  |  81. 

Vn.  PISlOIiUnON,   lEmiEHENT, 
AND  ACCOtTNTINO. 

(D)  ACTIONS  FOR  DISSOLUTION  AND 
ACCOUNTING. 
I  822.  An  action  on  a  firm  obligation, 
brought  doring  the  existence  of  the  firm,  must 
make  the  partners  parties.— Barber  v.  Davidson 
(Sup.)  sia 

PART  PAYMENT. 

Within  statute  of  limitations,  see  Liinitation  of 
Actions,  f  159. 

PASSENGERS. 

See  Carriers,  U  282-838. 

PAVING. 

of  street  railroad,  see  Street  Railroads, 

PAYMENT. 

See  Accord  and  Satisfaction;   Compromise  and 

Settlement. 
Part  payment  within  statute  of  limitations,  see 

Limitation  of  Actions,  {  159. 
Recovery  for  money  paid,  see  Money  Paid, 

Of  partieular  classes  of  ohligaUan§  or  liahilitieM. 

See  Coste,  U  270-281 ;  Insurance,  S  603 ;  Me- 
chanics' Liens,  f  235. 

Compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  §f  153,  157. 

I.   BEQiriSITES  AND  SUFFICIENCY. 

i  6.  The  general  rule  is  that,  where  no  place 
of  payment  is  named,  payment  must  be  made 
at  the  creditor's  residence ;  and,  if  the  latter 
has  a  known  residence  in  another  state  when 
the  contract  is  made,  the  debtor  must  pay  there, 
unless  the  contract  provides  to  the  contrary.— 
Weyand  v.  Randall  (Sup.)  270. 

IV.  PIJBADINO,  EVIDENCE.  T^IAIi, 
AND  REVIEW. 

f  68.  Where  there  Is  a  pre-existing  debt  of 
one  person  to  another,  and  the  one  makes  pay- 
ments to  the  other,  the  presumption  is  that 
the  payments  are  on  account  of  the  existing 
debt.-  Lynch  v.  Lyons  (Sup.)  227. 


Du^ 
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i  75.  ^Vhere  a  payment  was  made  by  one 
person  to  another,  between  whom  a  pre-existing 
(lobt  existed,  held,  that  slight  evidence  is  suffi- 
cient to  overcome  the  presupiption  that  the  pay- 
ment was  in  satisfaction  of  the  pre-existing  debt 
--Lynch  v.  Lyons  (Sap.)  227. 

V.  BEOOVEBT  OF  FATMENTS. 

Recovery  of  costB  paid,  see  Costs,  f  272. 

PENALTIES. 

For  adulteration  of  food,  see  Adulteration,  {  7. 
Under  contracts,  see  Damages^  §§  76-85. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  Lis  Pendens. 

PERSONAL  INJURIES. 

Particular  eaiues  or  meant  of  injiMry. 
See  Negligence ;   Street  Railroads>  H  90-117. 

Particular  cla99e9  of  persona  injured* 
Employ^,  see  Master  and  Servant.  fS  S5-288. 
Passenger,. see  Carriers,  H  282-320. 
Traveler  on   highway,  see  Municipal  Cozpora- 
tions,  §S  762-821. 

PERSONAL  PROPERTY. 

Right  to  subject  to  creditor's  suit,  see  Creditors* 
Suit,  I  8. 

PETITION. 

In  bankruptcy,  see  Bankruptcy,  H  81,  100 
In  pleading,  see  Pleading,  |  68. 

PHOTOGRAPHS. 

Restraining  use  of  portrait  for  advertisiog  pur- 
poses, see  Injunction,  f  96. 

PHYSICIANS  AND  SURGEONS. 

Prosecution  for  practicing  under  a  false  name, 
evidence  of  other  offenses,  see  Criminal  Law. 
%  372. 

PICTURES. 

Restraining  publication  of  one's  portrait  as  an 
advertisement,  see  Injunction,  |  96. 

PIERS. 

See  Wharves. 

PLEA. 

In  civil  actions,  see  Pleading,  S§  99-121. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 
Trial.  «  252. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, §  251. 

To  Riistain  default  judgment,  see  Judgment,  § 
101. 


AXLegationg  os  to  particular  faet9,  oeis,  or  frsst- 

actions. 
See  Customs  and  Usages,  {  18:    Damages,  H 

142,  157. 
Existence   of   partnership,    see    Partnership,  | 

213. 

In  adionM  hy  or  aaaintt  particular  clasia  of 
persons. 

See  Associations,  i  20;  Broken,  |  82;  Corpo- 
rations, i  515 ;  Receivers,  {  183 ;  Street  Rail- 
roads, f  110. 

Foreign  corporations,  see  Corporations,  S  672. 

In  particular  actions  or  proceedings. 

See  Fraud,  S  41;  Injunction,  f  118;   Libel  aod 

Slander,  §|  81,  89 ;    Malicious  Prooecution,  i 

49;   Negligence,  S  111. 
For  breadi  of  contract,  see  Contracts,  f  33^ 
For  causing  death,  see  Death,  f  48. 
For  compensation  of  broker,  see  Brokers,  I  81 
For  compensation  of  factor,  see  Factors,  |  46. 
Foreclosure,  see  Mortgages^  §  456. 
For  injuries  from  detects  m  demised  premis«^ 

see  Landlord  and  Tenant,  f  169. 
For  injuries  from  operation  of  street  railroad, 

see  Street  Railroads,  I  110. 
For  injuries  from  sewers  or  drains,  see  Mum^ 

ipal  Con>orations,  f  845. 
In  justice  s  court,   see  Justices  of  the   Peac«. 

i  93. 
In  municipal  court,  see  Courts,  %  189.. 
On  bill  or  note,  see  Bills  and  Notes,  f  467. 
On    insurance   policy,   see   Insurance,   $|  633- 

645. 
Suits  to  set  aside  fraudulent  conveyances,  se 

Fraudulent  Conveyances,  |  264. 
To  construe  will,  see  Wills,  f  702. 
To  enforce  stockholder's  liability,  see  Oorpon- 

tions,  f  202. 

Review  of  decisions  and  pleading  in  appeUsk 

courts. 
Presumptions  as  to  an  appeal,  see  Appeal,  I 
919. 

X.  FORM  AKD  ALLEQATIOHB  TB 
OEHERAIt. 

f  8.  Where  the  lease  allowed  the  lessor  to 
grant  a  renewal  or  pay  the  tenant  the  value  of 
a  building  on  the  premises,  held  the  allegatkc 
of  a  complaint  that  he  ''elected*'  to  pay  the  ti^ 
ue  of  the  building  was  one  of  fact,  and  no:  1 1 
conclusion.— Eisner  v.  Pringle  Memorial  HaBU 
(Sup.)  58.  j 

i  8.    Conclusions  of  fact  may  be  pleaded  so?  ' 
ject  to  the  ri^ht  of  the  adverse  oarty  to  moTe 
for  more  specific  averments.— Ranken  v.  Probr; 
(Sup.)  832. 

S  34.  On  demurrer  an  alternative  allegatiot 
is  to  be  construed  against  the  pleader,  and  m<kc 
favorably  to  the  party  demurring. — Potter  «• 
Gilbert  (Sup.)  425. 

{  34.  In  determining  the  sufficiency  of  i 
pleading,  facts  reasonably  dedncible  from  thf  «■ 
legations  must  be  considered,  as  well  as  such  ii- 
legations.— Ampersand  Hotel  Co.  ▼.  Home  Ui 
Co.  (Sup.)  480. 
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I  34.  The  rale  a8  to  liberal  eonstniction  of 
a.  complaint  stated.— Wright  v.  United  Traction 
Co.  (Sup.)  630. 

II.  DEOLARATION,   COMPI«AiyT,   PE- 
TITION, OR  STATEMENT. 

In  action  on  bill  or  note,  see  Bills  and  Notes, 
§  467. 

I  68.  In  a  complaint  to  set  aside  fraudulent 
conveyances,  allegation  that  the  debtor  has  no 
other  property  subject  to  execution  than  that 
conveyed  may  be  made  on  information  and  be- 
Iief.--Kraemer  v.  Williams  (Sup.)  721. 

in.  PLEA  OB  ANSWEB,  OBOSB-OOM- 
PI.AINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  DEFENSES  IN  GENERAL. 

§  03.  Inconsistent  defenses  held  allowable, 
under  CJode  Civ.  Proc.  §  507.— Johnston  y.  Simp- 
son Crawford  Co.  (Sup.)  141. 

(C)  TRAVERSES  OR  DENIALS  AND 
ADMISSIONS. 

9  120.  A  material  fact  alleged  is  not  put  in 
issue  by  a  statement  inconsistent  witn  the 
facts  alleged,  or  from  which  a  general  denial 
may  be  implied  or  inferred.— Altman  v.  Ck)ch- 
raue  (Sup.)  870. 

f  121.  Denial  in  an  answer  of  any  knowledge 
or  information  sufficient  to  form  a  belief  held 
proper,  under  Code  Civ.  Proc.  §  500.— John- 
ston V.  Simpson  Crawford  Co.  (Sup.)  141. 

I  121.  A  denial,  in  the  answer  to  a  com- 
plaint against  a  city,  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  wheth- 
er the  claim  was  presented  to  the  comptroller 
and  he  failed  to  allow  and  pay  it,  held  frivolous. 
—Borough  Const.  Ck).  v.  City  of  New  York 
(Sup.)  6&7. 

▼.  DEMUBBER  OB  EXOEPTION. 

Procedure  in   municipal  court,   see   Courts,   | 
189. 

I  103.  Objection  that  the  suit  to  settle  a 
testamentary  trustee's  accounts,  brought  in  the 
Supreme  Court,  is  one  for  the  surrogate,  held 
not  one  which  can  be  taken  by  demurrer  (CJode 
Civ.  Proc.  §  484).— Mildeberger  v.  Franklin 
<Sap.)  908. 

§  193.  The  question  whether  plaintiff,  suing 
a.  foreign  corporation,  is  a  resident  or  nonresi- 
dent, cannot  be  reached  by  demurrer  to  the  com- 
plaint, silent  as  to  the  residence.— Hubbard  v. 
tJnited  Wireless  Telegraph  Co.  (Sup.)   1016. 

I  194.  A  defense  setting  up  new  matter,  but 
which  contains  denials  of  the  allegations  of  the 
iromplaint,  is  not  demurrable  until  the  denials 
aave  been  stricken  on  motion.— Barber  v.  David- 
son (Sup.)  819. 

I  214.  The  truth  of  allegations  of  the  com- 
plaint, in  an  action  against  the  city  of  Buffalo 
for  damages  for  a  nuisance,  held  determined 
from   an  examination  of  the  city  charter  and 


legislative  acts,  and  not  admitted  by  demurrer.— 
White  v.  City  of  Buffalo  (Sup.)  1021. 

f  214.  A  general  allegation  of  indebtedness  is 
not  admitted  by  a  demurrer.— Poland  v.  Hol- 
lander (Sup.)  1042. 

S  214.  Upon  demurrer  to  counterclaims,  the 
facts  alleged  therein  will  be  taken  as  true  in 
passing  upon  their  sufficiency.— Klauck  v.  Fed- 
eral Ins.  Ck).  (Sup.)  1049. 

§  217.  On  demurrer  to  a  reply  for  insuffi- 
ciency, plaintiff  may  attack  counterclaims  as 
not  sufficient  to  constitute  defenses  to  the  ac- 
tion.—Klauck  V.  Federal  Ins.  Co.  (Sup.)  1049. 

S  222.  Under  Code  Civ.  Proc.  I  497,  a  de- 
fendant whose  demurrer  has  been  overruled  as 
frivolous  must,  to  be  i)ermitted  to  answer,  show 
that  the  demurrer  was  interposed  in  good  faith 
and  that  he  has  a  valid  defense.- ^IcNeil  v. 
Board  of  Sup'rs  of  Suffolk  County  (Sup.)  215. 

VI.  AMENDED  AND   SUPPLElfENTAIi 
PI.EADINOS  AND  BEPIiEADEB. 

Procedure  in  municipal  court,   see  Courts,  § 
189. 

f  286.  In  an  action  for  breach  of  an  indem- 
nity given  a  Wisconsin  sheriff  by  an  attomev 
representing  nonresident  creditors,  an  amend- 
ment to  the  complaint  alleging  that  under  the 
Wisconsin  law  the  attorney  had  authority  to 
indemnify  the  sheriff  for  nonresident  clients 
held  within  the  court's  discretion.— Audley  v. 
Townsend  (Sup.)  145. 

I  236.  The  denial  of  an  amendment  to  the 
answer  alleging  the  facts  constituting  the  al- 
leged fraud  which  defendant  pleaded  as  a  de- 
fense held  within  the  trial  court's  discretion.- 
Eppley  V.  Kennedy  (Sup.)  360. 

f  236.  The  granting  of  leave  to  serve  an 
amended  complaint,  as  well  as  the  imposition  of 
costs  as  a  condition,  were  within  the  sound 
discretion  of  the  trial  court.— People  v.  Munn 
(Sup.)  808. 

I  238.  Leave  to  serve  an  amended  complaint 
wnl  not  be  granted,  unless  the  proposed  amend- 
ed complaint  is  submitted  to  the  court  with 
the  motion  papers.— Robinson  r.  Thomas  (Sup.) 
921. 

f  239.  The  court  may  not.  on  the  second 
trial,  amend  a  complaint  without  imposing  as 
a  condition  the  payment  of  the  costs  and  dis- 
bursements of  the  action  to  tlie  date  of  the 
granting  of  the  amendment.— Purcell  v,  Hoff- 
man House  (Sup.)  778. 

§  239.  The  granting  of  leave  to  serve  an 
amended  complaint,  as  well  as  the  imposition 
of  costs  as  a  condition,  were  within  the  sound 
discretion  of  the  trial  court.— People  v.  Munn 
(Sup.)  803. 

§  246.  Though  a  complaint  allege  a  conclu- 
sion instead  of  a  fact,  held,  plaintiff  should  have 
been  allowed  to  amend.— Eisner  v.  Pringle  Me- 
morial Home  (Sup.)  58. 

$  2r>3.  An  allegation  added  to  the  complaint 
by  amendment,  allowed  without  objection  from 
defendant,   who  fails   to  amend  his  answer  so 
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as  to  deny  it,  is  deemed  admitted.— McGloskey 
V.  Goldman  (Sup.)  189. 

I  259.  The  answer  admitting  liability  in  a 
certain  amount,  held,  it  may  not  be  amended  by 
withdrawal  of  the  admission.— Demuth  Glass 
Mfg.  Go.  y.  Early  (Sup.)  072. 

I  279.  A  supplemental  complaint  in  a  suit 
by  a  subcontractor  to  foreclose  a  mechanic's 
lien  upon  money  due  to  the  principal  contractor 
on  a  building  contract  with  the  city  of  New 
York  held  in  aid  of  the  case  made  by  the  orig- 
inal complaint.— Muglers'  Iron  Works  y.  City 
of  New  York  (Sup.)  916. 

IX.   BILL   OF   PABTIOUXiABS  AND 
COPT  OF  AOCOinVT. 

In  municipal  courts,  see  'CourtB,  |  189. 
Procedure  in  municipal  court,  see  Courts,  1 189. 

I  317.  In  an  action  by  a  sculptor  to  charge 
members  of  an  association  with  kability  for  his 
seryices  in  making  a  statue,  based  on  a  writ- 
ten contract  with  the  chairman  of  a  committee, 
the  particulars  set  forth  which  plaintiff  should 
furnish  or  not  furnish  in  a  bill  demanded  by 
a  defendant— Ward  y.  Hodges  (Sup.)  899. 

!|  318.     In  an  action  on  a  claim  assigned  to 

Slaintiff  by  a  bank,  plaintiff  held  entitled  to  a 
ill  of  particulars  as  to  an  alleged  payment  re- 
lied on  by  defendant.— Sittig  y.  Cohen  (Sup.) 
332. 

§  323.  An  affidayit  by  plaintifTs  attorney  for 
a  bill  of  particulars,  merely  stating  that  plain- 
tiff had  no  personal  knowledge  of  the  matters 
pleaded  by  the  answer,  held  insufficient,  under 
Code  Ciy.  Proa  S  631.— Casassa  y.  A.  Cuneo 
0>.   (Sup.)  124. 

XI.  MOTIONS. 

Authority  of  municipal  court,  see  Courts,  |  189. 
In  municipal  courts,  see  C]k>urtB,  |  189. 

f  845.  A  complaint  held  to  state  a  cause  of 
action  for  commissions  on  sales  of  lard  branded 
with  a  trade-name  originated  by  plaintiff,  and 
so  made  it  error  to  grant  a  judgment  on  the 
pleadings  under  Code  Ciy.  Proc  f  547,  amended 
by  Laws  1908,  p.  462,  c  166.— Searle  y.  Hal- 
stead  &  Co.  (Sup.)  405. 

*  §  349.  <  Where,  in  an  action  on  a  contract  for 
certain  pictures,  defendant  pleaded  no  defense 
as  to  the  pictures  deliyered  under  the  contract, 
plaintiff  was  entitled  to  a  severance  and  to  judg- 
ment for  the  amount  due  for  those  delivered,  un- 
der Ode  Ciy.  Proc  §1  511,  547  (Laws  1908,  p. 
462,  c,  166).— Electro-Tint  Engraving  Co.  y. 
American  Handkerchief  Co.  (Sup.)  34. 

I  358.  ''Striking  out'*  a  pleading  as  frivolous 
held  not  authorized  by  Code  Ciy.  Proc.  §  537. 
—Johnston  v.  Simpson  Crawford  Co.  (Sup.)  141. 

§  358.  Striking  out  a  pleading  as  ^'frivolous" 
held  not  authorized,  under  Code  Civ.  Proc.  | 
538,  as  to  "sham"  answers  or  defenses.— John- 
ston y.  Simpson  Crawford  Co.  (Sup.)  141. 

§  363.  Applications  to  strike  out  portions  of 
a  pleading  as  irrelevant  or  redundant  are  ad- 
dressed to  the  sound  discretion  of  the  court— 
Indelli  v.  Lesster  (Sup.)  46. 


i  364.  Motions  to  strike  out  portions  of  t 
pleading  as  irrelevant  or  redundant  are  not  fa- 
vored, and  will  be  denied,  unless  the  court  can 
clearly  see  that  the  allegations  sought  to  be 
stricken  out  have  no  possible  bearing  on  the  sub- 
ject-matter of  the  litigation.— Indelli  t.  Lesster 
(Sup.)  46. 

I  864.  Applications  to  strike  out  portions  of 
a  pleading  as  irrelevant  or  redundant  are  grant- 
ed only  where  it  is  evident,  if  denied,  the  mov- 
ing party  will  be  prejudiced,  and  denied  unlen 
it  is  apparent  that  the  adverse  party  will  not 
be  harmed.— Indelli  y.  Lesster  (Sup.)  46. 

S  364.  An  answer,  in  an  action  for  injury 
to  an  employ^  putting  in  issue  the  question  of 
employment,  held  not  "irrelevant,"  within  Code 
Civ.  Proc  I  545,  as  to  striking  out  irrelevant 
matter  in  a  pleading.— Johnston  y.  Simpson 
Crawford  Co.  (Sup.)  141. 

I  367.  A  motion,  in  the  altematiye,  to  re- 
quire defendant  to  make  the  answer  more  defi- 
nite and  certain,  or  serve  a  bill  of  particnlan, 
was  bad  in  form.— Casassa  y.  A.  Cimeo  Co. 
(Sup.)  124. 

f  368.  A  motion  to  compel  plaintiff  to  num- 
ber the  paragraphs  of  the  complaint,  which  con- 
sists of  five  pages,  will  be  granted.— Schultheis 
y.  Fishman  (Sup.)  102. 

f  869.  In  an  action  on  an  oral  contract  lo 
perform  certain  work,  a  ruling  of  the  trial  court 
compelling  defendant  to  elect  on  which  defense 
he  would  stand  held  error.— Benedict  t.  McMu^ 
try  (Sup.)  87. 

XII.  ISSUES,  FBOOF*  AHB  VABIAHCK 

In  action  on  insurance  policy,  see  Insurance, 
I  645. 

§  882.  The  general  rule  as  to  what  is  admis- 
sible under  a  general  denial  stated. — Ziegler  t. 
Smith  (Sup.)  99. 

S  382.  In  an  action  on  an  assigned  daim  for 
seryices,  certain  evidence  held  admissible  under 
a  general  denial.— Ziegler  t.  Smith  (Sup.)  99. 

Zm.  DEFECTS   AKD   OBJEOnONS* 

WAIVER.  AND  AIDEB  BY  VEB>- 

DICT  OB  JUDGMEHT. 

f  409.  Plaintiff  was  not  bound  to  demur  to 
the  defense  of  foaud  set  up  to  avoid  a  contract 
of  sale,  but  could  take  advantage  on  the  trisl 
of  the  insufficiency  of  the  allegations  as  to  fraud 
to  plead  what  he  was  compelled  to  prove.— 
Eppley  y.  Kennedy  (Sup.)  360. 

PLEDGES. 

Insurable  interest  of  pledgee,  see  Insurance.  } 
115. 

I  43.  A  pledgee,  advancing  money  to  t^s 
pledgor,  will  be  protected  as  against  a  transfer?? 
of  the  pledgor*s  equity  of  which  he  has  no  nc- 
tice.— Whalen  v.  Goldman  (Sup.)  1006. 

I  50.    There  being  no  eyidence  of  mala  fi<itf 
on  the  part  of  a  pledgee  of  railroad  bonds,  ir  : 
could  only  be  compelled  to  surrender  the  bocdi  ' 
on  payment  of  the  amount  for  which  they  were 


Topics,  divisions,  &  section  (S)  NUMBERS  in  this  Index,  ft  Dec.  A  Amer.  Digs,  ft  Reporter  Indexes  agrtt 

Digitized  by ' 


/Google 


INDBZ-DIGB8T. 


1217 


pledg«d.~-Ga]lanan  y.  Keeseville,  A.  GL  ft  L.  0. 
K.  Co.  (Sup.)  779. 

POLICE. 

See  Municipal  Corporations,  §§  183,  185. 

POLICE  POWER. 

Of  municipality,  see  Municipal  Goiporationa,  | 
63. 

POLICY- 

Of  Insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

kfaffrage,  see  Elections. 

PORTRAIT. 

Restraining  publication  of  one's  portrait  at  an 
advertisement,  see  Injunction,  |  98. 

POSSESSION. 

Of  demised  premises,  see  Landlord  and  Ten- 
ant, f  I  285-301. 

Of  mortgaged  chattels,  see  Chattel  Mortgages, 
I  162. 

POWER  PLANTS. 

Electric  power  plants  as  nuisances,  see  Nui- 
sance, 0  65»  92. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 

PRACTICE. 

Prosecution  of  actions  in  general,  see  Action, 
I  64. 

In  pmriicuUr  oivtl  ttdtUnu  or  proeeedinffB. 
See  Habeas  Corpus,  f  99;    Mandamus,  f  187; 

Replevin. 
Accounting  by  executor  or  administrator,  see 

Ezectttors  and  Administrators,  ff  511,  513. 
Condemnation  proceedings,  see  Eminent  Domain, 

§  186. 

Particular  proceedinjfB  im  ooMmis. 
See  Abatement  and  Revival;    Affidavits;    Ap- 

?earance ;   Continuance :  Costs ;   Damaees,  f| 
42-216 ;   Dismissal  and  Nonsuit ;    Evidence : 
Execution;    Judgment;   Jury;    IJmitatioB  of 
Actions;    Motions ;    Parties ;    Pleading;    Pro- 
cess; Reference;  Trial;   Venue. 
Verdict,  see  Trial,  |  348. 

Particular  rcmedieM  in  or  incident  ia  aeiitHu, 

See  Arrest,  |  31;  Discovery;  Garnishment; 
InJQix!tion;    Receivers. 

Procedure  in  criminal  proeeoutiona. 
See  Criminal  Law. 
Bastardy  proceedings,  see  Bastards,  S§  61,  65. 


Procedure  in  etferdee  of  epedal  or  limited  /iiHt- 

diction. 
In  bankruptcy,  see  Bankruptcy,  f|  31,  100. 
In  equity,  see  Equity. 

In  Justices'  courts,  see  Justices  of  the  Peace, 
i§  93-130. 

Procedure  in  or  hy  particular  courte  or  trihunalB, 
See  Courts ;  Justices  of  the  Peace,  H  171,  185. 

Procedure  on  review. 
See  Appeal;   New  Trial. 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, U  159,  166. 

PREJUDICL 

Ground  for  reversal  in  civil  actions,  see  Ap- 
peal, fl  1082-lOTO. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  |  137. 

PREMATURE  ACTION. 

On  insurance  policy,  issues  and  proof,  see  In- 
surance, I  645. 

PRESENTATION. 

Of  bin  <«  note,  we  Bills  and  Note*,  (  408. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  H  64-77. 
On  appeal,  see  Appeal,  n  919,  964. 

PRINCIPAL  AND  AGENT. 

Agency  in  particular  relatione,  o^cei,  or  oo- 

eupatione. 
See  Attorney  and  Client;    Brokers;    Factors; 

Joint  Adventures,  {  7. 
Corporate  agents,  see  Ck>rporatioBS,  %%  814,  397- 


Insurance  agents,  see  Insurance,  {  112. 
Municipal  agents,  see  Municipal  Corporations, 
i§  218.  220,  745,  751. 

I.  THE  BELATION. 

(A)  CBBATION  AND  BXISTENOID. 
f  8.    Allegations  of  fraud  In  a  sale  of  corpo- 
rate stock  and  assets  held  mere  conclusions  and 
insuflcient  to  let  in  evidence  of  fraud.— fippley 
▼.  Kennedy  (8up.)  860. 

(B)  TERMINATION. 

§  33.  Where  the  contract  of  a  traveling 
salesman  could  be  terminated  on  his  failure  to 
UMike  sales  aggregating  a  specified  amount  dur- 
ing the  fall  and  spring  seasons,  the  meaning  of 
the  word  "season^*  Is  to  be  determined  by  its 
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meaning  in  tlie  territorj  in  wliich  tlie  sales  ars 
to  be  made.— Wolfsheimer  y.  Fraukel  (Sup.) 
968. 

XI.  MUTTTAI.  RIGHTajDUTIES,  AMD 
UABII.ITIE8. 

(A)  BXBOUTION  OF  AOBNOY. 

I  69.  Tlie  rule  disqualifying  an  agent  from 
representing  his  principal  in  any  transactioa 
in  which  bis  substantial  personal  interests  are 
opposed  to  the  interests  or  the  principal  applies 
to  all  cases  where  there  is  danger  that  the  agent 
may  be  induced  to  nse  his  powers  for  his  own 
advantage. — McCloskey  y.  Goldman  (Sup.)  189. 

(B)  COMPENSATION  AND  LIEN  OP 
AGENT. 

Right  to  interest  on  commissions,  see  Interest, 
f  44. 

i  81.  A  selling  agency  contract  held  to  entitle 
the  agents  to  no  commission  under  a  contract 
of  sale  which  was  to  become  effectiye  only  on 
the  happening  of  a  contingency  not  shown  to 
have  happened.— Reis  y.  O'Donovan  y. »  Auto- 
matic Mail  Deliyery  Co.  (Sup.)  168. 

i  81.  An  order  for  goods  subject  to  cancel- 
lation by  the  vendee  is  not  a  ''sale,**  under  a 
contract  entitling  the  salesman  to  a  commis- 
sion on  sales.— wolfsheimer  y.  Frankel  (Sup.) 
958. 

i  82.  Under  the  contract  of  a  traveling 
salesman  on  commission,  held  that,  where  his 
commissions  did  not  exceed  the  amount  advanc- 
ed for  compensation  and  expenses,  his  em- 
ployer could  not  recover  the  difference,  in  the 
absence  of  a  provision  therefor.— Wolfsheimer 
V.  Frankel  (Sup.)  958. 

I  87.  A  landlord,  seeking  to  recover  on  a  note 
given  as  security  for  the  rent,  must  show  a 
default  of  the  tenant.— Revel  Realty  ft  Securi- 
ties Co.  V.  Maxwell  (Sup.)  1088. 

HI.  BIGHTS  AWD  UABSLITCBfl  AS  TO 
THIRD  PEBSONS. 

(A)  POWERS  OF  AGENT. 
I  98.    Though  an  agent's  authority  is  limited 
to  a  particular  business,  it  may  be  as  seneral  as 
though   its   range  were   unlimited.— Magnus   v. 
Piatt  (Sup.)  824. 

(0)    UNAUTHORIZED  AND  WRONGFUL 
ACTS. 

S  160.  In  an  action  on  a  note  executed  by  a 
tenant  and  another  as  security  for  the  rent, 
evidence  of  a  variation  of  the  terms  of  the 
lease,  relieving  the  surety  from  liability,  Is  ad- 
missible.—Revel  Realty  &  Securities  Oo.  t«  Maz- 
weU  (Sup.)  1033. 

(D)  RATIFICATION. 

S  175.  Where  evidence  showed  the  authority 
of  defendant's  chauffeur  to  contract  for  mate- 
rials and  work  on  defendant's  automobile,  plain- 
tiff was  entitled  to  recover  the  value  of  the 
same.- liozier  Motor  Co.  v.  Zeigler  (Sup.)  184. 


I  176.  A  vendor  held  net  entitled  to  repo- 
diate  tiie  agency  of  the  person  making  the  con- 
tract of  sale.— Van  Name  y.  Queens  Land  k 
Tide  Oo.  (Sup.)  906. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

Liabilities  of  sureties  on  bonds  for  perfomumc* 

of  duties  of  office  or  trust,  see  Guardian  tod 

Ward.  1 177. 

X.  OBEAnON  AND  EXISTEHOE  OF 
BEI.ATION. 

(B)  SURETY  COMPANIES. 

Application  by  surety  company  to  be  discharged 
from  guardian's  bond,  see  Guardian  and  Ward, 
I  177: 

Liability  on  bond  for  faithful  transmission  of 
money  to  foreign  country,  right  of  surety  cod* 
panjr  to  attack  constitutionality  of  act  r- 
bond,  see  Constitutional  Law,  H  ^ 


quiring 


XI.  NATURE  ANB  EXTEHT  OF  LIA^ 
BIIJtTT  OF  SUBETT. 

f  71.  Annual  guaranty  bonds  executed  b; 
stockholders  of  a  corporation  to  a  bank  hell 
independent  agreements,  so  that  a  bond  of  on* 
year  was  not  terminated  by  the  execution  of  i 
new  bond  for  the  following  year. — EM  est  Nat 
Bank  v.  Story  (Sup.)  421. 

m.  DISCHARGE  OF  SUBSTT. 

Discharge  of  surety  on  bond  of  municipal  coa- 
tractor,  see  Municipal  Corporations,  |  347. 

XV.  REBCEDIES  OF  OREDITOR8. 

f  189.  Where  the  principal  was  a  bankrop'M 
a  demand  on  him  for  the  payment  of  the  obli- 
gation was  not  necessary  to  sustain  an  acti^i 
against  the  surety.— First  Nat.  Bank  t.  Stoiy 
(Sup.)  421. 

PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  |  141 

PRIVATE  NUISANCES. 

Sm  NniMinoe,  ||  1-28. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE. 

Contract  granting  excliflhi^e  privilege   of  oi^ 
riage  service  for  hotel,  see  Contracts,  |  392: 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  il  201 
219.  ^^ 

PRIVITY- 

Admissions  by  privies,  see  Evidence,  f  233. 
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PROBATE. 

Of  win.  Me  WUla,  {  802. 

PROBATE  COURTS. 

See  Courts.  H  108,  202. 

PROCEDURL 

See  crofls^referenceB  under  Practice. 

PROCESS. 

E}ffect  of  appearance,  tee  Appearance. 

In  actions  affainsi  particular  classes  of  persons. 

See  Corporations^  I  507. 

Foreign  corporations,  see  Corporations,  f  668. 

In  particular  actions  or  proceedings, 
[n  municipal  court,  see  Courts,  S  189. 

Particular  forms  of  u>rits  or  other  process. 
See    Arrest;     Execution;     Garnishment;     In- 
junction;   Mandamus;    Quo  Warranto;    Re- 
plevin. 

U  HATUBE,   I88UANOB.   REQUISITES, 
AKD  VAIiIDITT. 

In  municipal  court,  see  Courts,  f  189. 

§  34.  The  court  acquired  jurisdiction  by  serv- 
ice of  summons,  stating  that  judgment  would  be 
taken  for  a  certain  sum  if  defendant  did  not  ap- 
pear, though  it  was  not  accompanied  by. affidavit 
:>T  complaint,  and  did  not  state  the  nature  of  the 
cause  of  action,  as  plaintiff  could  set  up  any 
?ause  of  action  when  defendant  appeared. — John- 
stone ▼.  Weibel  (Sup.)  255. 

H.   SEBVIOE. 

Service  of  process  at  commencement  of  action, 
see  Action,  §  64. 

A)  PERSONAL  SERVICE  IN  GENERAL. 

!*fecessity  of  amended  or  supplementary  process 

on  bringing  in  new  parties,  see  Parties,  §  54. 

HI.  DEFECTS,    OBJECTIONS,   AND 
AMENDMENT. 

S'ecessity  of  amended  or  supplementary  process 
on  bringing  in  new  parties,  see  Parties,  |  54. 

PROHIBITION. 

>f  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

>f  looB  insured  against,  see  Insurance,  I  659. 

PROPERTY. 

iee  Fish;    Fixtures. 

Adjoining  lands,  see  Adjoining  Landowners. 


Constitutional  guaranties  of  rights  of  property, 

see  Constitutional  Law,  M  9^,  240,  819. 
Taking  for  public  use,  see  Eminent  Domain. 

PROTEST. 

Of  bill  or  not^  we  BiUa  and  Notes,  |  403. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
Damages,  §S  23-46. 

Of  injury,  see  Negligence,  S  61. 

Of  injury  from  negligent  use  of  street,  see  Mu- 
nicipal Corporations,  f  705. 

Of  injury  to  servant,  see  Master  and  Servant,  S 
129. 

PUBLIC  DEBT. 

See  Counties,  §  106;  Municipal  Corporations, 
S  860. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
9<  26&-512. 

PUBLIC  NUISANCES. 

See  Nuisance,  ||  5^-^ 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  §1  11,  144. 

PUBLIC  SERVICE  COMMISSION. 

Local  or  private  acts,  see  Statutes,  U  106,  107. 

Subject  and  title  of  acts,  see  Statutes,  §  119. 

Validity  of  statutes  providing  for  payment  of 
salaries  and  expenses  of  commission,  see  Mu- 
nicipal Corporations,  f  860. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 
Water  companies,  see  Waters  and  Water  Cours- 
es, %  201. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses^  |  20L 

QUANTUM  MERUJT. 

See  Work  and  Labor. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  {  143. 

QUO  WARRANTO. 

X.  NATURE  AKD  OBOUNDS. 

I  17.    Attorney  General  held  not  entitled,  un- 
der Code  Civ.  Proc.  i  1948,  to  mainUin  an  ac- 
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tkm  agaliut  a  gai  oompsAj  to  prevent  farther 
exercise  of  its  rij^iits  in  certain  streets,  on  the 
groond  thst  municipal  grants  had  terminated.— 
People  T.  Consolidated  Gas  Co.  (Sup.)  ^83. 

RAILROADS. 

See  Street  Railroads. 
As  employers,  see  Master  and  Servant 
Carriage  of  goods  and  pasqenjnrs,  see  Carrien. 
Taxation  of  property  of,  see  Taxation,  f  391. 

I.   OOMTBOI.  ANB  BEGUI.ATIOJr  IH 


I  7.  Eridence  held  to  warrant  the  issuance 
of  a  certificate  of  convenience  and  necessity  un- 
der section  59  of  the  railroad  law  (Laws  1895, 
p.  817,  c.  545).— In  re  Buffalo  Frontier  Terminal 
R.  Co.  (Sup.)  483. 

J  9.  In  view  of  probable  changed  conditions 
aifecting  the  necessity  for  a  railroad  and  the 
rights  of  the  petitioner  for  a  certificate  of  con- 
vesienoe  aii4  necessity  in  proceedings  before 
the  Sute  Railroad  (Commission,  held,  on  review 
thereof,  that,  notwithstanding  evidence  before 
the  commission  entitled  the  petitioner  to  a  cer- 
tificate, the  case  would  be  remanded  to  the 
Public  Service  Commission,  its  successor  under 
Laws  1997,  p.  937,  c  429,  for  a  rehearing  on 
present  conditions.— In  re  Buffalo  Frontier  Ter- 
minal R.  Co.  (Sup.)  483. 

i  9.  The  court,  on  review  of  proceedings  to 
obtain  a  certificate  of  convenience  and  necessity 
for  a  railroad,  having  power  to  direct  the  Public 
Service  Commission  to  issue  the  certificate,  may 
also  remit  the  matter  for  a  rehearing.— In  re 
Buffalo  Frontier  Terminal  R.  Co.  (Sup.)  488. 

I  9.  The  power  of  the  Supreme  Court  to  re- 
view the  decision  of  the  Boara  of  Railroad  Com- 
missioners as  to  the  necessity  for  a  railroad  has 
been  exercised  for  so  long  a  time  that  it  Is  not 
an  open  question.— In  re  Buffalo  Frontier  Ter- 
minal R.  Co.  (Sup.)  483. 

n.  bahjeioad  ookpahies. 

f  14.  Cn  the  termination  of  the  corporate 
existence  of  a  railroad  company  organized  under 
the  general  railroad  law  of  1850  (Laws  1850,  p. 
211,  c.  140),  municipal  franchises,  etc.,  held  not 
to  have  ceased,  but  to  have  passed  to  the  direct- 
ors as  trustees,  under  Gen.  Corp.  Law  (Laws 
^1892,  p.  1811,  c  687),  §  80,  of  the  creditors, 
stockholders  and  members  of  the  company.— City 
of  New  York  v.  Bryan  (Sup.)  551. 

IV.  IiOCATION    OF    ROAD,    TEBMIKI, 

AND    STATIONS. 

Rescission  of  written  contract,   see  Cancella- 
tion of  Instruments,  |  3. 

VI.  CONSTRUCTION.    MAINTENANCE, 
ANB  EQUIPMENT. 

f  118.  Inability  for  negligence  of  a  railroad 
company,  widening  its  roadbed,  for  the  con- 
structing of  an  additional  track,  stated.— Ferdon 

V.  New  York,  O.  &  W.  Ry.  Go.  (Sup.)  352. 


Vn.  SALES,  IXAEBS.  TRAFFIC  COX- 
TRACTS,  ANB  COlrSOUBATION. 

f  127.  Where  a  provision  in  a  contract  re- 
quiring defendants  to  extend  a  railroad  tu 
subject  to  more  than  one  constroctioii,  it  woiLd 
be  construed  in  the  sense  defendants  knew  *Jic 
directors  of  the  railroad  understood  it  st  tl» 
time  the  contract  was  executed. — Callanan  t. 
Keeseville,  A.  C.  A  L.  G.  R.  Co.  (Sup.)  779. 

I  127.  A  contract  for  the  transfer  of  a  rail- 
road held  to  bind  the  directors  to  extend  the 
road  to  a  lake.— Callanan  v.  Keeseville,  A.  C.  & 
h,  C.  R.  Co.  (Sup.)  779. 

VIH.  niBEBTBUNESS,  SBOURTnSS, 
UEHS,  ANB  MORTQAGBS. 

(A)  NATURE  AND  EXTENT  OP  LIA- 

BIIilTIES. 
Rights  of  pledgee  of  bonds,  see  Pledces,  f  Sa 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  li 

175.  176. 
Of  act  of  insurance  agents,  see  Insurance,  {  IIZ 

REAL  ACTIONS. 

Sm  Paititioii. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

RECEIVERS. 

In  action  to  foreclose  mortgage,  see  Mortgage!, 
i  46& 

I.  NATURE  ANB  QROUNB8  OF  RE- 
CEIVERSHIP. 

(B)  GROUNDS  OP  APPOINTMSSNT  OF 

RECEIVER. 

§  16.  Tlie  appointment  of  a  temporary  recerr- 
er  held  not  Justified.— Joseph  v.  Herzig  (Sup.^ 
330. 

I  19.  In  an  action  by  an  executrix  against  &c 
executor,  who  was  alleged  to  have  failed  to  tc- 
count  for  certain  assets  of  a  firm  composed  c: 
decedent  and  defendant,  the  appointment  of  a 
receiver  held  not  justified.— Joseph  t.  Henil 
(Sup.)  330. 

VI.  ACTIONS. 

{  188.  In  an  action  against  a  receiver,  a  fail- 
ure to  allege  that  leave  to  sue  has  been  obtain- 
ed does  not  render  the  complaint  demurrable, 
though  plaintiff  can  be  held  in  contempt  of  cooit. 
— Di  Chiara  y.  Sutherland  (Sup.)  622. 

RECORDS. 

County  records,  see  Counties,  f  113. 
Transcript  on  appeal,  see  Aweal,  |  64& 

REDELIVERY. 

Of  property  taken  in  replevin,  see  R«pleiiB. 
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REDEMPTION. 

Of  pledge,  see  Pledges,  |  50. 

REFERENCE. 

L  NATURE.    GROUNDS,   AND   OBDEB 
OP  BEFEBENCE. 

§  S.  A  compnlsoiy  reference  under  Code  Civ. 
Proc  I  1013,  held  improper.— Barber  ▼.  Elling- 
wood  (Sup.)  43,  46. 

IS  11.  The  referability  of  an  action  is  to  be 
determined  in  general  by  the  complaint,  and  de-. 
fendant  cannot  make  the  action  referable  by 
pleading  a  counterclaim  embracing  an  examina- 
tion of  a  long  account.— Barber  v.  Ellingwood 
(Sup.)  43,  46. 

n.  BETEBEES  AND  PBOCEEDING8. 

I  41.  Any  Question  as  to  the  disqualification 
of  a  referee  held  waived  under  the  facts. — Fleck 
▼.  Cohn  (Sup.)  652. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

X.  BIGHT  OF  APTION  AND  DEFENSES. 

f  19.  A  contract  made  under  mistake,  or 
ignorance  of  material  fact,  may  be  rescinded. — 
Prindle  v.  Board  of  Education  of  Union  Free 
School  Dist  No.  6  of  Town  of  Dewitt  (Sup.) 

888. 

§  25.  Where  both  parties  to  a  deed  knew 
that  it  contained  no  provision  restricting  the 
use  of  land  to  ^he  erection  of  dwellings,  and 
did  not  intend  that  it  should,  the  grantor  could 
not  have  it  reformed  by  inserting  such  a  re- 
strictive covenant.— Adams  v.  Gillig  (Sup.)  999. 

n.  PBOGEEDINOS  AND  BEUEF. 

§  47.  Where  a  contract  originated  in  a  mis- 
take, not  mutual,  as  to  the  quantity  of  the 
land  to  be  conveyed,  the  court  will  rescind  the 
contract  and  direct  repayment  to  the  vendee  of 
money  already  paid  thereon.— Prindle  v.  Board 
of  Education  of  Union  Free  School  Dist.  No.  5 
of  Town  of  Dewitt  (Sup.)  SSa 

REFORMATORIES. 

Sufficiency  of  commitment  of  juvenile  delin- 
quent, see  Infants,  |  16. 

Validity  of  commitment,  see  Criminal  Law,  i 
999. 

REFRIGERATORS. 

[n  apartment  as  subject  of  mechanics'  liens,  see 

Mechanics'  Liens,  |  30. 
tn  apartment  houses  as  fixtures,  see  Fixtures, 

REHEARING. 

See  New  Trial. 

On  appeal,  see  Appeal,  f  835. 


RELEASE 

See  Aecord  and  Satisfaction;   Compromise  and 

Settlement;   Payment. 
Of  mechanic's  lien,  see  Mechanics'  Liens,  |  235. 

n.    GON8TBUGTION  AND  OPEBATION. 

S  28.  A  release  of  the  psrtner  from  a  firm 
obligation  held  a  release  of  the  copartner,  not- 
withstanding Code  Civ.  Proc.  f  1942.— Barber 
V.  Davidson  (Sup.)  819. 

f  31.  A  release  under  seal  held  to  be  a  gen- 
eral one.— Barnes  v.  American  China  Develop- 
ment Co.  (Sup.)  703. 

m.  PLEADING,  EVIDENOE,  TBIAX., 
AND  BEVIEW. 

I  58.  The  construction  of  a  release  is  for  the 
court.— Barnes  ▼.  American  China  Development 
Co.  (Sup.)  703. 

I  58.  Ehridence  relating  to  a  general  release 
under  seal  considered,  and  held  insufficient  to 
warrant  snlMnitting  to  the  jury  the  Question  of 
the  intent  of  the  parties  in  executing  it.— Barnes 
V.  American  China  Development  Co.  (Sup.)  703. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  |  150. 

REMAINDERS. 

See  Life  Estates. 

Creation  by  deed,  see  Deeds,  |  132. 

^'  cht  of  remainderman  to  remonst 

r<q;>osed  public  improvements,  see  Mui 


Right  of  remainderman  to  remonstrate  against 
pr<q;>osed  public  improvements,  see  MunidiMil 
Corporations,  S  297. 

REMAND. 

Of  cause  on  appeal,  see  Appeal,  t  1201. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Equity,  1 43. 

REMITTITUR. 

Of  cause  on  appeal,  see  Appeal,  |  1201. 

REMOVAL 

From  office  In  general,  see  Officers,  I  71. 

Of  encroachments  on  adjoining  land,  see  Ad- 
joining Landowners,  S  9.  ' 

Of  municipal  agents  or  servants,  see  Municipal 
Corporations,  fi  218. 

Of  municipal  officers,  see  HuiUcipal  Corpora- 
tions, if  67,  155,  160. 

Of  policemen,  see  Municipal  Corporations,  |  185. 

REMOVAL  OF  CAUSES. 

Ohange  of  Tcnne  or  place  of  trial,  aee  Venue, 
H  62,  6& 

RENT. 

See   Landlord  and  Tenant,   If   190-269. 


For  cas«t  in  Dec.  Dig.  ^  Amer.  Dlga.  1907  to  date  A  Indexes  see  same  topic  A  section  (§)  NUMBER 


Digitized  by 


Google 


1222 


115  NBW  TOBK  8UPPLBMBNT. 


REPAIRS. 

Of  premises  demised,  see  Landlord  and  Tenant, 
ff  150,  159. 

Of  streets  by  street  railroad,  see  Street  Bail- 
roads,  SI  37-39. 

REPEAL 

Of  statute,  see  Statutes,  |  162. 

REPLEVIN. 

ZH.  PBOC£EDIKOS  FOB  TAXING  AND 
REDELIVERY  OF  PROPERTY. 

I  54.  Plaintiff,  in  claim  and  deliyery  for  a 
safe,  could  waive  the  privilege  of  replevying 
the  safe  before  judgment,  and  await  possession 
obtained  by  bis  judgment—Jobnstone  v.  Weibel 
(Sup.)  255. 

IV.  PUIADING  AND  EVIDENCE. 

I  72.  Evidence  in  replevin  against  a  storage 
company  for  furniture,  the  defense  beinc  that 
plaintiff's  divorced  wife  was  the  owner,  held  not 
to  warrant  a  finding  of  title  in  wife.— Lesster  v. 
Columbia  Storage  Warehouses  (Sup.)  61. 

{  72.  In  replevin  to  recover  certain  chattels, 
evidence  held  to  establish  a  prima  facie  case 
for  plaintiff.— Rosenthal  ▼.  ttapaport  (Sup.) 
1073. 

$  72.  If,  in  an  action  for  personal  property, 
in  a  case  wherein  it  is  impossible  to  show  facts 
directly  contradicting  plaintiffs  claim,  his  wit- 
nesses are  impeached,  and  their  testimony  may 
be  disreioirded,  the  court  could  find  that  he  had 
not  sufficiently  proven  his  cause  of  action,  and 
dismiss  the  complaint;  but  Judgment  on  the 
merits  could  not  be  awarded.— Yalovitz  ▼. 
Schutz  (Sup.)  1080. 

VI.   TRIAL,  JUDGMENT,  ENFOROEp- 

MENT  OF  JUDGMENT,  AND 

REVIEW. 

I  96.  Where,  in  replevin,  defendant  claimed 
only  a  special  interest  in  the  property,  and  a 
general  verdict  for  defendant  ignored  an  instruc- 
tion that  the  jury  must  fix  the  value  of  the 
property,  as  required  by  Code  Civ.  Proc.  |  1726, 
the  refusal  of  a  new  trial  was  error.— Gary  Mfg. 
Co.  V.  Malone  (Sup.)  632. 

§  107.  Judgment  in  replevin  for  possession 
merely  is  good.— Johnstone  ▼.  Weibel  (Sup.) 
255.  ^     ■- ' 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  | 
255. 

RESCISSION. 

Cancellation  of  written  instrument,  see  (^ncel- 

lation  of  Instruments. 
Of   contract   for  sale  of  goods,   see   Sales,   Ifi 

120,  128. 
Of  contract  for  sale  of  land,  see  Vendor  and 

Purchaser,  §§  110,  126. 
Of  insurance  policy,   see  Insurance,  %  235. 


RESIDENCE. 

Statement  of  residence  of  creditors  in  schedule 
of  bankrupt,  see  Bankruptcy,  f  31. 

RES  JUDICATA. 

See  Judgment,  fS  588,  609,  717. 

RESTRICTIONS. 

In  deeds,  see  Deeds,  M  145-168. 
Reformation  of  deed  by  insertion  of  restrtctiTc 
covenant,  see  Reformation  of  Instruments,  f 

RETAINER. 

Of  attorney,  see  Attorney  and  CUient,  U  72-82. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal;  Certiorari;  Criminal  Law, §S  1073, 
1168;    Jostices  of  th^  Peace,  $S  171,  185. 

REVOCATION. 

Of  agency,  see  Principal  and  Agent,  |  33. 

RIGHT  OF  WAY. 

See  Basements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  U  40-78. 

RISKS. 

Assumed  by  employ^,  see  Master  and  Servant, 
$S  217,  m,  288. 

ROADS. 

See  Highvirays. 

Streets  in  cities,  see  Mnnidpal  Corporations,  H 
663,  705,  762-«2L 

RULES  OF  COURT. 

See  Courts,  |  7& 
Orders,  see  Motions. 

SALES. 

8ale9  of  particulftr  species  of,  or  estateM  or  in- 
terests in,  property. 

See  Intoxicating  Liquors;    Railroads,  f  127. 
Realty,  see  Vendor  and  Purchaser. 

Sales  on  judicial  or  other  proceedings. 

Of  property  of  infant  under  order  of  conrt,  see 

Guardian  and  Ward,  |  83. 
On  foreclosure  of  ferry  lease,  see  Ferries,  \  2S. 
On  foreclosure  of  mortgage,  see  Mortgages,  \ 

544. 
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I.  BEQUIBITES  AND  VAIilDITY  OF 
OONTBAOT. 

#  4.  Facts  held  to  constitute  a  sale,  and  not 
a.  bailment— Van  Dey  Mark  ▼.  Gorbett  (Sap.) 
Oil. 

lEI.   CONSTRUCTION     OF     CONTRACT. 

§  62.  Whether  a  contract  of  sale  is  severable 
depends  on  the  intention  of  the  parties.--E}q- 
-nitable  Trading  Co.  t.  Stoneman  (Sup.)  285. 

S  62.  A  contract  of  sale  held  seyerable,  so 
that  plaintiff's  failure  to  ship  the  entire  order 
was  no  defense  to  defendant  s  liability  for  the 
amount  shiDped.— Equitable  Trading  Co.  ▼. 
Stoneman  (Sup.)  286. 

m.  MODIFICATION    OR   RESCISSION 
OF  CONTRACT. 

(O  RESCISSION   BY    BUYER 
f  120.     The   buyer   cannot,   upon   breach   of 
warranty,  rescind  the  sale  and  return  the  goods. 
— Gelb  V.  Waller  (Sup.)  201. 

§  120.  Where  an  express  warranty  in  the  sale 
of  a  horse  is  untrue,  the  vendor  becomes  li- 
able in  damages  at  once;  but  the  purchaser 
cannot  for  that  reason  refuse  to  accept  the  horse 
or  return  it.— Giordano  v.  Nizzari  (Sup.)  719. 

f  128.  Evidence  held  insufiScient  to  show  a 
rescission  of  the  sale  by  right  or  by  agreement 
of  the  parties.--Gelb  v.  Waller  (Sup.)  201. 

TV.  PERFORMANCE    OF    CONTRACT. 

(Q  DELIVERY  AND  ACCEPTANCE  OF 
(JOODS. 

S  179.  Where  the  possession  of  books  sold 
has  been  retained  and  a  part  of  the  price  paid, 
held,  that  the  buyer  cannot  refuse  to  pay  the 
balance  on  the  ground  that  they  were  delivered 
in  a  damaged  condition.— St.  Dunstan  Society 
V.  Picard  (Sup.)  1079. 

V.  OPERATION  AND  EFFECT. 

(A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

{  199.  Facts  held  not  to  show  a  complete 
sale  With  transfer  of  title.— Van  Dey  Mark  v. 
Corbett  (Sup.)  911. 

I  201.  On  the  sale  and  delivery  of  a  horse, 
either  with  or  without  warranty,  the  title  at 
once  jpasses  to  the  purchaser.— Giordano  v.  Niz- 
zari (Sup.)  719. 

VI.  WARRANTIES. 

I  261.  Mere  words  of  description  held  not  a 
warranty,  so  as  to  entitle  the  buyer  to  recover 
for  a  breach  after  acceptance  of  the  goods.— 
Electro-Tint  Engraving  Ck>.  v.  American  Hand- 
kerchief CJo.  (Sup.)  34. 

I  263.  Vendor  of  premises  held  to  have  war- 
ranted his  title  to  certain  laundry  tubs  thereon, 
which  he  sold,  along  with  the  premises,  to  the 
purchaser  thereof.--!Barasch  v.  Kramer  (Sup.) 
176. 


VH.  REMEDIES  OF  SELLER. 

(A)  STOPPAGE  IN  TRANSITU. 
Joinder  of  causes  of  action,  see  Action,  |  48. 

(E)  ACTIONS   FOR  PRICE  OR  VALUE. 

i  348.  A  buyer  of  a  business  held  entitled  to 
counterclaim  for  the  money  paid  to  the  seller, 
suing  on  the  notes  given  for  the  price.— Schwarti 
T.  Smoke  (Sup.)  221. 

VIIL  REMEDIES  OF  RUTER. 

(Q  ACTIONS  FOR  BREACH  OF  CON- 
TRACT. 

I  418.  The  buyer,  being  informed  at  the  time 
of  the  contract  that  the  seller  did  not  have  the 
goods,  held  required  to  then  buy  elsewhere,  and 
not  entitled  to  wait  till  the  market  rose  and  re- 
cover the  difference.— Aronson  v.  H.  B.  Claflin 
Co.  (Sup.)  97. 

(D)  ACTIONS  AND  COUNTERCLAIMS  FOR 
BREACH  OF  WARRANTY. 

Right  to  counterclaim  for  damages  in  action 
to  foreclose  mechanics'  liens,  see  Mechanics' 
Liens,  §  254. 

§  425.  Contract  for  the  sale  of  furnaces  held 
modified  by  the  subsequent  conduct  of  the  par- 
ties.—J.  L.  White  Furnace  Co.  v.  O.  W.  Miller 
Transfer  (3o.  (Sup.)  625. 

§  441.  Evidence  held  insufficient  to  show  a 
warranty  of  quality  in  a  sale.— Krikorian  ▼. 
Preiser  (Sup.)  82. 

I  442.  Upon  breach  of  warranty  of  a  horse, 
the  buyer  could  not  return  the  horse  and  recover 
the  full  price  paid  in  an  action  for  damages  for 
breach  of  warranty.— Gelb  v.  Waller  (Sup.) 
201. 

§  445.  That  defendant's  damages  for  breach 
of  warranty  of  article  sold  him  by  plaintiff 
equaled  the  purchase  price  held  not  conclusively 
shown  so  as  to  authorize  direction  of  verdict-* 
Golding  ▼.  Russell  (Sup.)  359. 

IX.   CONDITIONAL  8ALE8. 

I  472.  Under  section  115  of  the  lien-  law 
(chapter  418,  p.  541,  Laws  1897).  record  or  de- 
livery of  a  duplicate  conditional  bill  of  sale 
held  not  to  establish  either  the  existence  or 
the  validity  of  the  conditional  bill  of  sale  upon 
the  merits.— Barasch  y.  Kramer  (Sup.)  176. 

I  472.  Purchaser  at  conditional  sale  held  pre- 
sumed to  have  acquired  title  to  the  goods  sold.— 
Barasch  v.  Kramer  (Sup.)  176. 

I  475.  The  taking  under  a  void  attachment 
of  goods  sold  conditionally  to  the  debtor  held 
to  constitute  a  conversion  as  against  the  as- 
signee of  the  bill  of  sale. — Picone  v.  Freeman 
(Sap.)  128. 

S  479.  The  seller,  under  a  contract  of  condi- 
tional sale  of  goods,  is  entitied  to  interest  on  the 
installments  from  the  date  when  due,  without 
demand.—Taylor  v.  Esselstyn  (Sup.)  1105. 

I  479.  The  seller,  on  a  conditional  sale,  can- 
not  sue   for  goods   sold   until   all   installments 
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are  due,  bat  may  elect  to  replevy  the  goods  or 
sue  for  the  price.— Taylor  ▼.  Esselstya  (Sup.) 
1105. 

SATISFACTION. 

See  Accord  and  Satisfaction;    Oompromlse  and 

Settlement;   Payment;  Release. 
Of  mechanic's  lien,  see  Mechanics'  Liens,  f  285. 

SCHEDULE. 

Of  bankmpt,  see  Bankroptcy,  |  81. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PVBUG  SGHOOI.8. 

(A)  ESTABLISHMENT.    SCHOOL    LANDS 

AND  FUNDS.  AND  REGULATION 

IN  GENERAL. 

f  11.  Under  Laws  1906,  p.  1181.  c.  478,  re- 
peaUng  Laws  1898,  p.  384,  c.  182,  |  96,  a  city 
board  of  education  held  empowered  to  provide 
for  a  high  school  of  commerce,  though  the  ex- 
penditures for  the  same  were  not  inclnded  in 
the  estimates  contemplated  by  the  statute  of 
1898  and  its  ameudments.— People  t.  Board  of 
Estimate  of  City  of  Troy  <Sup.)  907. 

(D)  DISTRICT  PROPERTY,   CONTRACTS, 
AND  LIABILITIES. 

Acts  constituting  re-entry  on  breadi  of  condi- 
tions in  deed  to  school  district,  see  Deeds,  I 
16a 

(G)  TEACHERS. 
I  144.  Teacher  in  public  school  held  entitled 
to  recover  unpaid  balance  of  salary,  to  be  de- 
termined on  the  basis  of  the  salary  provided 
for  in  schedule  prepared  by  board  of  education. 
— Eagan  v.  Board  of  Education  (Sup.)  165. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  U  179,  181. 

SECURITY. 

For  eosts,  see  Costs,  %  112. 

SENTENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

AQQ 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife,  f 
149. 

SEPARATION. 

See  Husband  and  Wife,  SS  279,  SOL 


SERVICES. 

Servant,  8$  70, 

SERVITUDES. 


See  Master  and  Servant,  S$  70,  80;   Work  and 
Labor. 


See  Easements. 


SET-OFF  AND  COUNTERCLAIM. 

Discontinuance  of  action  where  counterdaim 
has  been  interposed,  see  Dismissal  and  Non- 
suit, S  19. 

Offset  of  costs,  see  Costs,  f  270. 

Set-off  in  action  for  price  of  goods,  see  Sales, 
I  348. 

Set-off  in  action  for  rent,  see  Landlord  and 
Tenant,  {  233. 

H.   BUBJEGT-MATTER. 

I  24.  Certain  damages  due  from  defendant  to 
a  third  person  held  capable  of  being  coonier- 
claimed.— Klanck  v.  Federal  Ins.  Co.  (Sap.) 
1049. 

S  34.  Claim  for  tortious  injur7  to  defendani^' 
child  held  not  a  proper  one  for  counterclaim  b 
an  action  for  wages.— Weiss  v.  Rosenbaum 
(Sup.)  121. 

SETTLEMENT. 

See  Accord  and  Satisfaction :  Cyompromise  aad 
Settlement;   Payment;   Release. 

By  assignee  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  f  402. 

By  executor  or  administrator,  see  Executors  and 
Administrators,  li  500-513. 

SEWERS. 

Defects  or  obstructions,  see  Municipal  Coipo- 
rations,  ff  834r<846. 

SEX. 

Qualification  of  voters,  see  Elections,  S  65u 

SHERIFFS  AND  CONSTABLES. 

m.  POWSBS»  DUTIES,  AMD  I.TABTL1- 
TIES. 

Duty  of  sheriff  under  execution  as  to  remoTal 
of  encroachment  on  adjoining  land,  see  Ad- 
joining Landowners,  S  9. 

S  98.  Process  regular  on  its  face  issued  br 
a  court  having  jurisdiction  not  only  protects  i 
ministerial  officer  for  acts  done  under  it,  but 
those  whom  he  calls  to  his  assistance  in  the  ex- 
ecution thereof. — McCarthy  v.  McCabe  (Sup.) 
829. 

f  106.  In  an  action  against  executors,  to 
whom  testator  devised  his  estate  in  trust,  for 
specific  performance  of  a  contract  by  testator  for 
the  sale  of  land,  the  refusal  to  make  the  widov^ 
and  heirs  at  law  parties  defendant  held  proper. 
— Hald  V.  Claffy  (^np.)  561. 

SHIPPING. 

See  Ferries ;  Wharves. 

m.   GHABTEBS. 

Recovery  against  charterer  for  injui^  to  canro 
by  collapse  of  pier,  conclusiveness  or  indgm^^fi: 
as  against  owner  of  pier,  see  Indemnity.  |  M. 
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Steyedores  employed  by  charteren  as  indepen- 
dent contractors,  see  Master  and  Servant,  f 
316. 

VH.   OABRIAOE    OF    GOODS. 

Act  requiring  bond  for  faithful  transmission  of 
money  to  foreign  country  as  denying  equal 
protection  of  the  laws,  see  Constitutional  Law, 
1240. 

Vm.  CARRIAGE  OF  PASSENGERS. 

Laws  requiring  bonds  of  persons  and  corpora- 
tions engaged  in  selling  tickets  to  or  from  for- 
eign countries  as  class  legislation,  see  Con- 
stitutional Law,  I  208. 

Laws  requiring  bonds  of  persons  and  corpora- 
tions engaged  in  selling  tickets  to  or  from  for- 
eign countries  as  denial  of  equal  protection 
of  laws,  see  Constitutional  Laiw,  {  240. 

XXZ.  IXTRECK. 

Rights  of  set-oif  in  action  for  services  in  remov- 
ing stranded  vessel,  see  Set-Oft  and  Counter- 
claim, I  24. 

SIGNATURES. 

On  bill  or  note,  see  Bills  and  Notes,  |  64. 

SKATING. 

Right  to  use  creek  for  skating,  see  Waters  and 
Water  Courses,  §  294. 

SLANDER. 

See  Libel  and  Slander. 

societies! 

See  Associations. 

SPECIAL  LAWS. 

See  Statutes,  |  77. 

SPECIAL  PROCEEDINGS. 

As  constituting  another  action  pending,  see 
Abatement  and  Revival,  |  5. 


Previous  decision  of  appellate  division  as  eon- 
—  ~        I,  I  91. 


SPECIAL  TERM. 

ision  of  i 
trolling,  see  Courts, 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLiniNG  CAUSES  OF  ACTION. 

Bee  Action,  f  53. 

STARE  DECISIS. 

See  Courts,  |  91. 


STATEMENT. 

By   witness   inconsistent   with   testimony,   tee 

Witnesses,  |  879. 
Of  plaintiffs  claim,  see  Pleading,  f  68. 

STATES. 

Courts,  see  Courts. 

Legislative  power  over  municipal  corporation, 
see  Municipal  Corporations,  (f  64,  Oi. 

H.  OOVEBNMENT  AMD  OFFXGSB8. 

Power  to  remove  municipal  officers,  see  Munici- 
pal Corporations,  |  155. 

V.  CLAIMS   AGAINST    STATE. 

I  184.  Jurisdiction  of  Court  of  Claims  to  or- 
der bringing  in  of  other  parties  in  proceedings 
against  the  state,  under  Code  Civ.  Proc.  {§  264, 
281,  is  limited  to  cases  where  the  state  has  con- 
sented to  be  sued.— Elmore  &  Hamilton  Con- 
tracting Co.  V.  State  (Ot.  CI.)  1071. 

S  184.  Where  a  V;laim  is  presented  against 
the  state  for  damages  in  the  construction  of  a 
road  in  the  county  of  Orange,  a  motion  to 
bring  in  the  county  as  a  party  defendant  will 
be  denied,  under  Code  Civ.  Proc.  I  281.— El- 
more &  Hamilton  Contracting  Co.  y.  State 
(Ct.  CI.)  1071. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 
Statute  of  frauds,  see  Frauds,  Statute  of. 

II.   GElfERAL  AHD   SPEGIAI.  OR   LO- 
CAL LAWS. 

S  77.  ''Local  act"  defined.'-Gubner  v.  McClel- 
lan  (Sup.)  755. 

I  77.  "Private  bill"  defined.-Gubner  v.  Mc- 
Clellan  (Sup.)  755. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

9  105.  Purpose  of  Const,  art  8,  |  16,  relat- 
ing to  the  enactment  of  statutes,  stated.— Guh- 
ner  v.  McClellan  (Sup.)  755. 

I  106.  There  is  no  constitutional  objection 
to  embracing  several  separate  matters  in  a  gen- 
eral, as  distinguished  from  a  private  or  local, 
bill.-4^ubner  v.  McCleUan  (Sup.)  755. 

8  106.  Public  Service  CommUnions  law 
(Laws  1907,  p.  889.  c.  429)  held  a  general  law, 
and  hence  not  within  Const,  art.  3,  |  16,  relat- 
ing to  local  and  private  acts. — Gubner  v.  Mc- 
Clellan (Sup.)  755: 

§  107.  Under  a  rule  stated,  a  provision  of 
the  Public  Service  Commissions  law  (Laws 
1907,  p.  889,  c.  429)  held  not  to  constitute  a  lo- 
cal act  joined  with  general  legislation,  within 
Const,  art.  3,  I  16.— Gubner  v.  McClellan  (Sup.) 
755. 

S  119.  The  several  provisions  of  the  Public 
Service  Commissions  law  (Laws  1907,  p.  880, 
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c  429)  held  germane  to  the  title.— Oubner  ▼. 
McClellan  (Sup.)  755. 

f  120.  Under  Const,  art.  8,  S  16,  the  title  of 
Lews  1902,  p.  1196,  c.  506,  held  sufficient  to  em- 
brace certain  provisions.— Scott  v.  Village  of 
Saratoga  Springs  (Sup.)  796. 

V.  BSFEAI.,    8U8PENMON,    EZPIBA- 
TIOK,  AND  REVlVAIi. 

Repeal  of  statutes  relating  to  schools  or  school 
districts,  see  Schools  and  School  Districts, 
§11. 

§162.  The  general  tax  law  (Laws  1896,  p. 
795,  c.  908)  repeals  by  implication  the  special 
acts  of  Laws  1873,  p.  944,  c.  620,  and  Laws 


1875,  p.  71,  c  80,  relating  to  taxation  in  Suf- 
folk county  .--Cone  y.  Lauer  (Sup.)  644. 

VI.   GON8TBUCTION    AND    OPEKA- 
TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

Construction  as  mandatory  of  laws  relatiof  to 
fire  escapes  on  factories,  see  Master  and  S^erv- 
ant,  S  107. 

f  219.  l^e  opinions  of  the  Interstate  Com- 
merce Commission  interpreting  the  inteistat« 
commerce  act  are  entitled  to  great  respect  from 
state  courts  called  on  to  constme  the  act.— 
Greenwald  v.  Weir  (Sup.)  311. 


NEW  YORK. 

CONSTITUTION. 

Art  3,  I  16 756,  796 

Art.  3,  I  28 8 

Art.  a  1  10 755 

Art.  10,  f  1 604 

Art.  10,  i  2 664,  796 

CODE    OF    CIVIL    PROCE- 
DURE. 

f§  264,  281 1071 

385.  subd.  1 1078 

3i)9 260 

406 289 

if  431,  432 950 

I  448 260 

i  451 a5 

{  478^547 495 

484 903 

i  484,  subd.  9 445 

215 


49f. 

500 141 


501. 
507. 
511. 


273 

141 

34 

I  514-516,  522 1011 

531 124 

I  537,  638,  545 141 

I  647 34 

i  547.   Added  by  Laws 
1908,  p.  462,  cfa.  166... 

64,  405 

549 686 

t  549,  subd.  4 445 

i  723 1089 

740 253 

791,  subd.  2 1103 

812.  Amended  by  Laws 
1901,  p.  1290,  ch.  524. . .  860 

829 1035 

835 969 

872,  subd.  4 254 

987 629 

91»9 357 

1013 43 

1201,  12G4 9G2 

1.31X) 821) 

1391 885 


STATUTES  CONSTRUED. 

I  1391.  Amended  by  Laws 

1905,  p.  370,  ch.  175. ...  28 

{  16.'^9 890 

S  1671 245 

§  1674 260 

f  1726 632 

I   1774 1039 

I  1780 1016 

h  1843.  1844 289 

ftl  1871-1879 1016 

I  1942 819 

I  1948 393 

$  2127 275 

§  2231 256 

{  22,31,  subd.  1 1090 

jl  2232,  subd.  4 1090 

f  2244 256 

I   2349 692 

§  2481,  subd.  6 239 

SI  25(J8,  2572 239 

'  2643 472 

2730 984 

2742 239,  532 

2743 532 

2750 289 

2891 .  Amended  by  Laws 

1906.  p.  681.  ch.  291 870 

I  2938,  2945 273 

I  3063.  Amended  by  Laws 

1900,  p.  1277,  ch.  563. . .  911 

3068 273 

3245 167 

3256 744 

3280 8 

§  .3;^:^,  3334 495 

.3:^47,  subd.  4 64 

3347,  subds.  13,  14 160 

„  .3:380 897 

f  3402 260 


(X)DE  OF  CRIMINAL  PRO- 
CEDURE}. 

369,  370 855 

463,  465 800 


n 


PENAL  CODE. 

«   384r 171 

§§  .-{85.  429 767 


REVISED  STATUTES. 

First  Edition. 

Volume  2, 

Pt  2,  di.  6,  tit  1,  art.  3,  f 

49.     Amended   by   Laws 

1869,  p.  40,  cfa.  ^ 93$ 

CITY  CHARTEZR& 

Buffalo.      Laws    1891,    p. 

163»  ch.  106,  S  101,  subd. 

6 1067 

Buffalo.      Laws    1891,    p. 

200,     ch.     106,     f     2S8. 

Amended  by  Laws  1901, 

p.  661,  ch.  228,  §  8 4CT 

Buffalo.      Laws    18B1,    p. 

221,  di.  105,1396 1021 

Buffalo.      Laws    1891,    p. 

223,    dL    105,    H    4(H. 

405 iriT.T 

Buffalo.      Laws    1891,    p. 

223,     ch.     106,     S     405. 

Amended  by  Laws  1900, 

p.  1302,  ch.  671,  11 1021 

Buffalo.      Laws    1891,    p. 

223,     di.     106,    SS    407. 

408    1057 

Greater  New  Tork.     Laws 

1897,  p.  249.  ch.  37a  § 

710.     Amended  by  Laws 

1901,    p.    298,    di.    466; 

Laws  1905,  p.  1668^  ch. 

638,  I  4 SC6 

Qreater  New  York.     Laws 

1897,  p.  298,  ch.  37&  § 

826.     Amended  by  Laws 

1905,  p.  1201,  ch.  533. . .  6(6 
Greater  New  York,   Laws 

1901,  p.  1,  ch.  466 1103 

Greater  New  York.     Laws 

1901,     p.     1,     ch.     406. 

Amended  by  Laws  1907. 

p.  983,  ch.  450.  f  824a. .  &.(^ 
Greater  New  York.     Laws 

1901,  p.  179,  di.  466,  f 

407    .V??.:  923 

Greater  New  York.     Laws 

1901,   pp.   297,   298,    ch. 

466.  §§  708,  710 195 
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Greater  New  York.  Laws 
1901,  p.  298.  ch.  466, 
§  710.  Amended  by  Laws 
1«)5,  p.  1568.  ch.  638. . .  104 

Greater  New  York.  Laws 
1901,  p.  636,  ch.  466,  | 
1543    214 

Greater  New  York.  Laws 
1906.  pp.  78,  227.  {{  122, 
302 664 

New  York  (Montjromerie 
Charter)  Laws  1730,  §  37  605 

Yonkers.  Laws  1895,  p. 
1372,  cfa.  635,  tit.  7,  |  4  654 

LAWS. 

1730.  Montgomerie  Char- 
ter, 5  37 606 

1828.  p.  155,  ch.  142 745 

1S50,  p.  211.  ch.  140 651 

1851,  pp.  234,  235,  ch.  122, 

«  1,  5 1040 

1^.0.  p.  715,  ch.  411 876 

l^i9,  p.  40,  ch.  22 938 

1S70.  p.  1161,  di.  519 657 

1873,  p.  944,  di.  620 644 

1875,  p.  71,  ch.  80 644 

1882,  p.  1,  ch.  410.  Amend- 
ed  by  Laws  1903,  p.  1022, 

ch.  436 946 

1SH4,  p.  309,  di.  252 410 

l.^tX),  p.  1063,  ch.  563,  $  15    88 
181H),  p.  1111,  ch.  565,  I  95  410 
18fK),   p.   1112,   ch.   56o.   $ 
08    592,  872,  876 

1890.  p.  1192,  ch.  568,  §  80. 
Amended  by  Laws  1904, 

p.  985,  ch.  387.  I  1 399 

1891,  p.  153,  ch.  105,  § 
101,  subd.  6 1057 

1891,  p.  200,  ch.  105,  {  288. 
Amended  by  Laws  1901, 
p.  661,  ch.  228,  §  8 467 

1891,  p.  221,  ch.  105,  | 
395.: 1021 

1891,  p.  223,  ch.  105,  U 
404,  4057407,  408 1057 

1892,  -p.  897,  ch.  439 887 

1892,  p.  1656,  di.  681,  «  2      8 
1892,    p.     1702,-  ch.    683. 

Amended  by  Laws  1901, 
p.  1678,  ch.  657,  §  82...  599 
1892,  p.   1704,  di.   683,  I 
85.     Amended  by   Laws 

1894,  p.  186,  ch.  68 699 

1892,  pp.  1745-1756,  ch. 

686,  art.  2,  {§  10-38. . .   8 

1892,  p.  1792,  ch.  690,  f  92  109 

1892.  p.  1804,  ch.  687,  1 11   8 

1892,  p.  1806,  ch.  687.  S 

15 402,  625 

1892,  p.  1811,  ch.  687.  § 

30  259,  661 

1893,  p.  656,  ch.  838,  {  164. 
Amended  by  Laws  1903, 

p.  1191,  ch.  524 909 

1®3.  p.  655,  ch.  388,  S  165. 
Amended  by  Laws  1903, 
p.  1191,  ch.  524;  Laws 

1905,  p.  140,  ch.  100 909 

1893,  p.  663,  ch.  338,  {  26  212 


1893,  p.  1547,  ch.  661. 
Amended  by  Laws  1895, 
p.  258,  ch.  .398,  §  153. . .  374 

18,94,  p.  186,  ch.  68 6G9 

1895.  p.  258,  ch.  398,  f 
153  374 

1805,  p.  317.  ch.  545,  |  69  483 

1895,  p.  1372,  ch.  635,  tit 

7.  §  4 654 

180,'>,  p.  2037,  ch.  1006. . .  23 

1896,  p.  45,  ch.  112 407 

1896,  p.  57,  ch.  112,  {  16  269 
1890,  p.  60,  ch.  112,  I  17, 

subd.  8.  Amended  by 
Laws  1908,  p.  406,  ch. 
144  457 

1806,  p.  481,  ch.  908.  ^  131  644 
1806,  p.  564,  ch.  547,  §§  26- 

28 787 

1896,  p.  664,  ch.  647,  ${  80, 

31  981 

1806,  p.  567,  ch.  647,  I  49  737 
1896,  p.  689,  di.  647,  § 

194  : 1090 

1896,  p.  693,  ch.  647,  f  209  737 
1896,  p.  602,  ch.  647,  I  224  905 
1896,  p.  615,  ch.  547,  |  265   8 

1806,  p.  795,  ch.  908 644 

1896,  p.  994,  ch.  932,  §  67. .  259 

1897,  p.  249,  ch.  378,  {  710. 
Amended  by  Laws  1901, 
p.  298,  ch.  466;  Laws 
1905,  p.  1568,  ch.  638,  § 

4  836 

1897,  p.  298,  ch.  378,  §  826. 

Amended  by  Laws  1905, 

p.  1201,  ch.  533 605 

1897,  p.  411,  ch.  414,  f  _^ 

128  1029 

1897,  p.  467,  ch.  415,  f  18  130 

1807,  p.  481,  ch.  415,  J  82  923 
1897,  p.  611,  ch.  417,  §1  24,  _^ 

25  928 

1897,  pp.  522,  528.  ch.  418,  ^_ 
§§  16,  18 260 

1807,  p.  541,  ch.  418.  f  116  176 
1807,  p.  731,  ch.  612,  H  2,  _^ 

60.  61,  79,  91,  98 402 

1807,  p.  7aS,  ch.  612,  S  »8  596 

1898,  p.  384.  ch.  182,  I  96. 
Repealed  by  Laws  1906, 

p.  1131,  ch.  473 907 

1899,  p.  192,  ch.  1^  «  62  276 

1900,  p.  60,  ch.  20,  §1  208»  ^^^ 
209  746 

1000,  p.  1277,  ch.  553 911 

1900,  p.  1302,  ch.  571, 1 1.  .1021 

1001.  p.  1,  ch.  466 1103 

1901,  p.   1,   ch.   466. 
Amended  by  Laws  1907,  ^^ 
p.  983,  ch.  450,  f  824a. .  605 

1901,  p.  179.  ch.  466,  j  407  923 
1001.  p.  297.  ch.  466,  §  ^^ 

708 ;  105 

1001,  p.  298,  ch.  466,  I 

710 195,  836 

1901,  p.  298.  ch.  466,  S  710. 

Amended  by  Laws  1905, 

p.  1568.  ch.  638 104 

1001.  p.  636,  ch.  466,  | 

1543  214 


1901,  p.  661.  ch.  228,  §  8. .  467 
1901,  p.  920,  ch.  a34,  {  141  105 

1901,  p.  93.S,  ch.  330 1028 

1901,  p.  1290,  ch.  524 800 

1901,  p.  1678,  ch.  657,  S  82  599 

1902,  p  1196.  ch.  506 796 

1902,  p.  1361,  ch.  568.  §§ 

1-3.     Amended  by  Laws 

1906,  p.  1725,  ch.  665. .  .1057 
1902,  p.  1488.  ch.  580,  §  1, 

subd.  6 143 

1902,  p.  1496,  ch.  580,  If  20  253 
1902.  p.  1497,  ch.  580,  §  25, 

subd.  3 88 

1902,  p.  1535,  ch.  580,  § 

14,5,  subd.  1 1068 

1902,  p.  1536.  di.  580,  | 

145,  subds.  2,  4 247 

1902,  p.  1546,  ch.  580.  § 

187 :..  256 

1902,  p.  1667,  ch.  680,  S 

231 118 

1902,  p.  1662.  cfa.  680,  | 

253  .....VT; 114 

1902,  p.  1668^  di.  680.  f 

254 108.  Ill 

1902,  p.  1670,  ch.  580,  $ 

277  962 

1902,  p.*  '1572,'  'di'.  *  580, '  § 

J»4,  8ubd.9 962 

1902.  p.  1577,  ch.  580,  $ 

304 1078 

1902,  p.  1586,  ch.  580,  § 

332 204 

1902.  p.  1589,  di.  580,  | 

342  .: : 127 

1902,  p.  1748,  ch.  600 3.-^4 

1902,  p.  1750,  ch.  600,  {  3  147 

1903,  p.  308,  ch.  132. .... .  (3^0 

1903,  p.  1022,  ch.  436 046 

1903,  p.  1062.  ch.  458 407 

1903,  p.  1071.  ch.  461. 

Amended  by  I^aws  1905, 

p.  370,  ch.  175 28 

1903,  p.  1191,  ch.  524.  .803,  009 

1904,  p.  985,  ch.  387,  f  1. .  31»9 

1905,  p.  140,  ch.  100 909 

1905,  p.  225,  ch.  136 809 

1905,  p.  870.  ch.  175 liS 

1905,  p.  1201,  ch.  533 605 

1905,  p.  1668.  ch.  638 104 

1905,  p.  1568,  ch.  6:^8,  §  4  8.'Ui 

1905,  p.  2023,  ch.  723,  i  2  40r» 

1906,  p.  681,  ch.  291 870 

1906,  p.  1131,  ch.  473 907 

1906,  p.  1439,  ch.  527 1(>21 

1906,  p.  1682,  ch.  657...  8S$», 

1019,  10f>3 

1906,  p.  1725,  ch.  665 10.-i7 

1907.  p.  263,  ch.  185..  199,  W4 
1907,  p.  264,  ch.  185,  f  6  .  .S44 
1907,  p.  654,  ch.  304,  |  253  1M52 

1907,  p.  889.  ch.  429 755 

1907,  p.  905,  ch.  429,  $  28  8^.8 
1907,  p.  937.  ch.  429 4M 

1907,  p.  983,  ch.  450,  §  824a  605 

1908,  p.  406,  ch.  144 4.-.7 

1908,  p.  462,  ch.  166. . .  .34,  64, 

405 
1908,  p.  1041,  di.  350,  I  13  102 
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STOCK. 

Corporate  stock,  see  Corponttionfl,  ||  80-15S. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  ||  175-288. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

Exercise  of  power  of  eminent  domain,  see  E«mi- 

nent  Domain.  {  276. 
Taxation  of  earnings,  see  Taxation,  |  153. 

L  EBTABUSHMEHT.  GON8TRUGTIOK, 
ANB  BftAIHTEKAlf CE. 

Electric  power  plants  as  nuisances,  see  Nni- 
sance.  If  65,  92. 

§  37.  In  the  absence  of  statute  or  contract 
imposing  a  liability,  a  street  railroad  company 
is  not  required  to  pay  the  cost  of  a  new  pave- 
ment between  its  tracks.— City  of  New  York  v. 
Bleecker  St.  &  F.  F.  R.  Co.  (Sup.)  582. 

f  37.  A  notice,  served  on  a  company  main- 
taining its  tracks  in  a  public  street,  held  insuf- 
fioient  to  charge  it  with  liability,  under  Laws 
185)0.  p.  1112,  c.  565.  |  08,  for  the  cost  of  the 
paving  of  the  street. — City  of  New  York  ▼. 
Bleecker  St  &  F.  F.  R.  Co.  (Sup.)  692. 

I  38.  A  railway  company,  bound  by  statute 
or  by  contract  with  the  municipality  to  keep 
the  pavement  within  its  tracks  in  repair,  held 
bound  to  bear  its  proportion  of  the  expense  of 
constructing  a  new  pavement.— City  of  New 
York  V.  Bleecker  St.  &  F.  F.  R.  Co.  (Sup.)  592. 

f  38.  *  A  street  railway  company  must  keep 
the  portion  of  the  pavement  adjacent  to  or  a 
part  of  its  structure  in  repair  witii  the  mate- 
rials and  in  accordance  witn  any  new  improved 
Savement.— City  of  New  York  v.  Bleecker  St. 
:  F.  F.  R.  Co.  (Sup.)  592. 

I  38.  Rights  of  street  railway  companies  un- 
der Railroad  Law  (Laws  1890,  p.  1112,  c.  565)  | 
98.  stated.— City  of  New  York  v.  Broadway  & 
S.  A.  R,  Co.  (Sup.)  872. 

$  38.  Effect  of  Railroad  Law  (Laws  1890,  p. 
1112,  c.  565)  i  98,  relating  to  the  repair  of 
street  railway  tracks^  stated.— City  of  New 
York  V.  Broadway  &  S.  A.  R.  Co.  (Sup.)  872. 

I  38.  A  street  railway  company  held  to  have 
waived  notice  to  repave  its  tracks  under  Rail- 
road Law  (Laws  1890,  p.  1112,  c.  565)  §  98, 
entitling  the  department  of  public  works  to 
contract  for  the  company's  part  of  the  work.— 
City  of  New  York  v.  Broadway  &  S.  A.  R.  Co. 
(Sup.)  872. 

8  .S8.  Under  a  street  railway  frnnchise.  Laws 
18()0,  p.  715,  c.  411,  and  section  98  of  the  gen- 
eral railroad  law.  effective  May  1,  1891  (Laws 
1800,  p.  1112,  c.  565),  a  company  acting  under 
the  franchise  held  liable  to  the  city  for  the  cost 
of  repaving  along  the  tracks. — l^ity  of  New  York 
V.  Ninth  Ave.  R.  Co.  (Sup.)  876. 

8  38.  A  street  railway  companj  held  to  have 
waived  notice  by  the  city  to  repave  along  its 


track.— City  of  New  York  ▼.  Ninth  Are.  E.  Co. 
(Sup.)  876. 

9  38.  Liability  of  a  street  railway  compaay 
under  a  franchise  requiring  it  to  keep  the 
streets  in  repair  along  its  tracks  stated. — Cirj 
of  New  York  t.  Metropolitan  St.  Ry.  Co.  (Sup.) 
878. 

{  39.  A  street  railroad  company  held  requir- 
ed to  keep  its  structures  in  repair. — City  of 
New  York  ▼.  Bleecker  St.  &  F.  F.  R.  Co.  (Sup.) 
592. 

II.  BEOUIATION  ANB  OPERATIOH. 

Injufies  to  trespasser  on  car  caused  by  negli- 
gence or  wrongful  act  of  conductors,  see  Car- 
riers, t  282. 

I  99.  Negligence  held  to  bar  recovery  for  in- 
juries from  a  collision  between  plaintiff's  wagon 
and  a  street  car.— Fitsgibbon  ▼.  JoUne  (Sup.) 
12a 

§  99.  Care  required  of  a  driver  on  approach- 
ing a  street  railway  crossing  stated.— Enders  t. 
Brooklyn  Union  Elevated  R.  Co.  (Sup.)  lo^y. 

I  99.  Plaintiff  held  not  entitled  to  recover 
against  a  street  railway  company  for  injury  to 
a  wagoo  struck  by  a  car.— Hinode  Florist  C'X 
▼.  New  York  &  (^  C.  Ry.  Co.  (Sup.)  252. 

I  110.  In  an  action  for  injuries  to  one  wb<v« 
vehicle  was  struck  by  a  street  car,  the  com- 
plaint held  sufficient— Wright  T.  United  Trac- 
tion Co.  (Sup.)  630. 

I  112.  In  an  action  aaainst  a  street  railroad 
company  for  injury  received  at  a  crossing,  ttw 
buraen  was  on  plaintiff  to  show  that  he  exen^is- 
ed  due  care.— Enders  v.  Brooklyn  Union  Elevs:- 
ed  R.  Co.  (Sup.)  155. 

§  114.  In  an  action  against  a  street  railwsr 
company  by  a  person  struck  by  a  car,  evidence 
held  to  support  a  judgment  for  plaintiff.— Aoa- 
ten  V.  Brooklyn  Heights  R.  C5o.  (Sup.)  582. 

8  117.  The  question  of  contributory  negli- 
gence of  a  workman  in  a  street,  stru^  by  a 
street  car,  held  one  of  fact. — Rosa  ▼•  Jolioe 
(Sup.)  106. 

STREETS.. 

See  Highways ;  Municipal  Corporations,  (9  6^3, 

SUBROGATION. 

Of  insurer,  see  Insurance,  f  603. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporationa,  |  80l 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  Land- 
lord and  Tenant,  U  285-^1. 
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SUMMONS. 


See  Process. 


SUPPLEMENTAL  PLEADING. 

8«e  Pleadinx,  i  279. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  ii  360-420. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURRENDER. 

Of  insurance  policy,  see  Insurance^  f  235. 
Of  written  instrument  for  cancellation,  see  Can- 
cellation of  Instruments. 

TAXATION. 

Assessments  for  municipal   improyements,  see 

Municipal  Gorporations,  §§  414-512. 
Occupation  taxes,  see  Intoxicating  Liquors,  | 

in.   UABILITT  OF  PERSONS  AND 
PBOPEBTY. 

(A)  PRIVATE  PERSONS  AND  PROPERTY 
IN  GENERAL. 

§  93.  An  assessment  of  an  individual  interest 
of  a  nonresident  is  void.— Cone  y.  Lauer  (Sup.) 
644. 

(B)  CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 

I  153.  Under  Laws  1884,  p.  309,  c.  252,  and 
Railroad  Laws  (Laws  1890,  p.  1111.  c.  565)  | 
95.  a  street  railroad  company  held  liable  to 
pay  a  franchise  tax  on  its  receipts  derived  from 
the  operation,  under  trackage  agreements  of 
tracks  built  and  owned  by  other  companies. — 
City  of  New  York  v.  Fulton  St.  R.  Co.  (Sup.) 
410. 

V.  LEVT  AHD  ASSESSBfEKT. 
(A)  LEVY  AND  APPORTIONMENT. 

i  296.  The  apportionment  of  taxation  for 
public  purposes  is  within  the  Legislature's  dis- 
cretion.—Gubner  V.  McClellan  (Sup.)  755. 

(C)  MODE  OP  ASSESSMENT  IN  GEN- 

ERAL. 

I  348.  ''Plottage"  defined.— People  v.  O'Don- 
nel  (Sup.)  509. 

(D)  MODE  OF  ASSESSMENT  OF  COR- 
PORATE STOCK,  PROPERTY, 

OR  RECEIPTS. 
S  391.  Lots  at>uttlng  on  a  street,  the  bed  of 
which  had  been  transferred  by  the  city  to  a 
railroad  company  which  acquired  title  to  the 
street  and  the  lots  to  erect  a  terminal  station. 
held  assessable  for  taxation  as  inside  lots,  and 
not  as  lots  having  a  street  frontage.— People  v. 
O'Donnel  (Sup.)  509. 


(E)  ASSESSMENT  ROLLS  OR  BOOKS. 

I  414.  The  entry  in  an  assessment  roll  of 
names  and  addresses  of  persons  in  the  column 
''Remarks"  does  not  constitute  an  assessment  of 
the  property  to  such  individuals  nor  affect  the 
validity  of  the  assessment;  the  entry  appearing 
to  be  merely  a  memorandum  to  aid  in  the  col- 
lection of  the  taxes.— Cone  v.  Lauer  (Sup.)  644. 

§  420.  Where  property  assessed  for  taxation 
can  be  identified  from  the  description  in  the  as- 
sessment roll,  such  description  is  sufficient.— 
Cone  V.  Lauer  (Sup.)  644. 

S  421.  An  assessment  for  taxation  is  not  in- 
valid because  of  failure  to  designate  the  land 
by  the  name  many  years  before  applied  to  a 
much  larger  tract  or  which  the  land  assessed 
was  a  part,  or  to  give  the  number  of  the  lot  un- 
der which  the  early  settler  drew  it  in  some  colo- 
nial allotment.— Cone  v.  Lauer  (Sup.)  644. 

I  431.  The  failure  to  certify  that  the  tract  of 
land  assessed  for  taxation  was  not  subdivided 
does  not  render  the  assessment  invalid.— Cone  v. 
Lauer  (Sup.)  644. 

XI.  TAX  TITIiES. 

(Q  ACTIONS  TO  CONFIRM  OR  TRY 
TITLE. 

f  808.  Under  the  direct  provisions  of  Laws 
1896,  p.  481,  c,  908,  §  131  (the  general  tax  law), 
relating  to  the  presumptions  in  favor  of  the 
regularities  of  the  proceedings  on  which  a  tax 
deed  is  based  after  two  vears  from  the  date  of 
such  deed,  the  title  of  the  grantee  is  absolute. 
—Cone  T.  Lauer  (Sup.)  644. 

XIH.  liEOACT,  IHHEBITANGE,  AND 
TRANSFER  TAXES. 

S  883.  Appointment  of  testator's  daughter's 
children  in  her  will  held  to  effect  nothing,  as 
under  Real  Property  Law  (Laws  1896,  p.  564, 
c.  547)  §§  30,  81,  the  children  already  had  a 
vested  remainder  under  testator's  will;  and 
hence  the  interest  of  the  children  was  not 
taxable  as  passing  to  them  under  the  appoint- 
ment.—In  re  Chapman's  Estate  (Sur.)  981. 

TAXATION  OF  COSTS. 

See  Costs,  |  214. 

TEACHERS. 

See  Schools  and  School  Districts,  f  144. 

TESTAMENT. 

See  Wills. 

THEATERS  AND  SHOWS. 

Conspiracy  to  ruin  theater  business,  see  Conspi- 
racy, §  8. 

Legality  of  contract  by  theatrical  booking  com- 
pany for  exclusive  service  of  attractions,  see 
Contracts,  9$  102,  116. 

Restraining  breach  of  contract,  by  actor,  se^ 
Injunction,  S  137. 
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See  LarceAj. 


THEFT. 


THEORY. 


Review  on  appeal  as  dependent  on  theory  of 
case  in  trial  coarti  aee  Appeal,  H  852-^854. 

TIME. 

For  challengre  to  Jaior,  see  JniTi  f  127. 
For  imyment  of  inteieatt  see  interest,  f  44, 

TITLE. 

Of  statutes,  see  Statutes,  |S  105-120. 
Sufficiency  of  title  of  yendor  of  land,  see  Ven- 
dor ancl  Purchaser,  If  128-144. 
Tax  titles,  see  Taxation,  9  803. 
Title  insurance,  see  Insurance,  f  507^. 

TOOLS. 

liability  of  employer  for  defects,  see  BCaster 
and  Servant,  S§  107-124. 

TORTS. 

Causing  death,  see  Death,  §  48w 

LichiHti€9  of  particular  clasiei  of  penan^. 
See  Municipal  Corporations,  H  746-846. 
Agents,  see  Principal  and  Agent,  |  160. 
Charitable  corporations,  see  Charities,  |  45. 
Employes,  see  Master  and  Servant,  fl  901-^32. 

Particular  torti. 
See  Conspiracy,  §  8;    Fraud;    Libel  and  Slan- 
der;     Maliaous    Prosecution;     Negligence; 
Nuisance. 

Remedies  for  tort9. 
See  Arrest,  §  31 ;  Trover  and  Conversion,  §  13. 

§  4.  A  man  may  perform  such  legal  acts  as 
will  result  in  his  advantage,  and,  having  done 
and  performed  them  with  that  end  in  view,  it  is 
unimportant  that  he  was  actuated  by  malice 
and  a  desire  to  injure.— Rosenean  y.  Empire 
Circuit  Co.  (Sup.)  611. 

TOWAGE. 

Rights  of  set-off  in  action  for  services  In  remov- 
ing stranded  vessel,  see  Set-Of^  and  Counter- 
claim, I  24. 

TOWNS. 

See  Counties ;  Municipal  Corporations ;  Schools 

and  School  DistricU,  §§  11,  144. 
Judicial  notice  in  criminal  prosecutions  as  to 

adjoining  towns,  see  Criminal  Law,  8  304. 

TRANSFER  TAX. 

See  Taxation,  i  888. 

TRIAL 

See  New  Trial ;   Reference ;   Witnesses. 


ProceedinffM  kufideHt  to  IrtoZt. 
See  Continuance. 
Entrv   of  judgment   after   trial   of   issues,  see 

Judgment,  9  251. 
Place  of  trial,  see  Venue.  §i  52,  G8. 
Right  to  trial  by  jury,  see  Jury,  f  25w 

Trial  of  actions  hy  or  against  particular  datta 

of  persons. 
See  Carriers.  |  320 ;  Husband  and  Wife,  §  235; 
Street  Railroads,  |  117. 

Trial  of  particular  dvU  actions  or  proceedings. 

See  Libel  and  Slander,  f  123;  Negligence,  tt 
136,  139;    Replevin,  |  96. 

For  breach  of  warranty,  see  Sales,  §  445. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  ft  167. 

For  injuries  caused  by  servant,  see  Master  and 
Servant,   {  332. 

For  injuries  from  defective  streets,,  see  Munic- 
ipal Corporations,  {  821. 

For  injuries  from  operation  of  street  railroads, 
see  Street  Railroads,  %  117. 

For  injuries  to  passenger,  see  Carriers,  i  320. 

For  injuries  to  servant,  see  Master  and  Servant, 

On  bill  or  note,  see  Bills  and  Notes,  S  537. 
Suits  to  try  tax  titles,  see  Taxation,  |  80S. 
To  foreclose  chattel  mortgage,  see  Chattel  Mort- 
gages, I  282. 

X.  NOTICE  OF  TBIAI.  AND  PBSIJMI- 
NABT  PBOG£EDINOS. 

I  2.  DisxMsal  of  two  cases  between  the  same 
parties  on  evidence  taken  in  only  one  hfld  error, 
in  the  absence  of  some  stipulation  authorizing 
such  action.— Auerbach  v.  Lamchick  (Sup.)  22>jw 

n.  DOCKETS,  U8TS,  AND  CAIiEN- 
DAB8. 

I  13.  Code  Civ.  Proc.  f  791,  snbd.  2,  htid  to 
give  a  preference  to  an  action  against  the  po- 
lice commissioner  of  the  city  of  New  York,  who 
is,  under  Laws  1901,  p.  1,  c.  466,  the  head  of 
the  police  department.>-National  Athletic  Clab 
of  America  v.  Bingham  (Sup.)  1103;  Whiii- 
wind  Athletic  Club  v.  Same,  Id. ;  Brown's  Ath- 
letic Ass'n  V.  Same,  Id. 

IV.  RECEPTION   OF  EVIDENCE. 

(A)  INTRODUCTION,  OFFER,  AND  AD- 
MISSION OF  EVIDENCB  IN 
GENERAL. 

§  54.  Limitation  of  purpose  for  which  evi- 
dence was  introduced  held  to  limit  effect  for 
which  it  could  be  used.— Barasch  v.  Kramer 
(Sup.)  176. 

VI.   TAKING  CASE  OB  QUESTION 
FROM  J17RT. 

(A)  QUESTIONS  OF  LAW  OB  OP  FACTT  IK 
GENERAL. 

Harmless  error,  see  Appeal,  |  1062. 

As  io  particular  facts,  issues  or  subjects. 
Construction  of  release,  see  Release,  §  58. 
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In  partioular  civil  adioM  or  proceedingM, 

See  Libel  and  Slander,  i  128. 

For  breach  of  warranty,  see  Sales,  S  445. 

For  injuries  caused  by  servant,  see  Master  and 
Servant,  f  832. 

For  injunes  from  defective  streets,  see  Munici- 
pal Corporations,  |  821. 

For  injunes  from  operation  of  street  railroad, 
see  Street  Railroads,  §  117. 

For  injuries  to  passenger,  see  Carriers,  §320. 

For  injuries  to  servant,  see  Master  and  Servant, 

1 143.  A  question  of  fact  is  for  tbe  jury  when 
the  evidence  is  conflicting.— Schwarts  T.  On- 
ward Const  Co.  (Sup.)  880. 

(D)  DIRECTION  OF  VERDICT. 
§  177.    Where  both  parties  move  for  a  dire^ 
tioD,  held,  tile  court  is  made  the  judge  of  the 
facts.— Sewell  v.  Home  Ins.  Co.  (Sup.)  345. 

I  177.  Where  both  parties  move  for  the  di- 
rection of  a  verdict,  the  court  should  determine 
any  questions  of  fact— Sandel  v.  Sommers 
(Sup.)  357. 

Vn.  IN8TBUGTIOK8  TO  JUBT. 

In  action  on  bill  or  note,  see  Bills  and  Notes,  f 

(D)  APPLICABILITY   TO   PLEADINGS 
AND  EVIDENCE. 

f  252.  A  charge  on  a  material  point,  which 
there  is  no  evidence  to  support  held  error.— 
Jonasson  y.  Weir  (Sup.)  6. 

(B)  REQUESTS  OR  PRAYERS. 

f  256.  If  counsel  for  defendant  fear  that 
evidence  properly  in  the  case  as  to  damages  for 
pain  and  suffering  may  be  used  to  speculate  as 
to  pecuniary  loss,  he  should  request  a  charse 
not  to  allow  such  damages.— De vine  v.  Brook- 
lyn Heights  R.  Co.  (Sup.)  263. 

(G)  CONSTRUCTION  AND  OPERATION. 

S  296.  Error  in  an  instruction  in  an  action 
for  injuries  to  an  employ^  held  not  cured  by 
another  instruction. — Galino  v.  Fleischmann 
Realty  ft  Const  Co.  (Sup.)  334. 

S  206.  Where  the  jury  has  been  erroneously 
instructed,  the  error  can  only  be  cured  by  the 
judge  withdrawing  the  charge  in  language  so 
explicit  as  to  preclude  an  inference  that  the 
jury  may  have  been  influenced  by  it— Galino  v. 
Fleisdimann  Realty  &  Const  Co.  (Sup.)  834. 

IX.  VERDICT. 

Harmless  error,  see  Appeal,  |  1070. 

(A)  GENERAL  VERDICT. 

I  848.  Where  both  parties  move  for  a  direc- 
tion of  yerdict  before  the  court  submits  the 
Questions  of  fact  to  the  jury,  it  is  bound  by 
the  yerdict  as  in  any  other  case.— New  York 
Produce  Exchange  Bank  v.  Twelfth  Ward 
Bank  of  City  of  New  York  (Sup.)  098. 


X.  TRIAIi  BT  COinRT. 

(A)  HEARING  AND  DETERMINATION  OF 
CAUSE. 

f  370.  In  equity  trials  without  the  aid  of  a 
jury,  the  old  chancery  rule  as  to  the  admission 
of  evidence  obtains,  and,  though  Improper  tes- 
timony is  admitted,  the  judge  is  supposed  to 
know  what  is  proper  and  what  should  be  disre- 
garded.—Prime  y.  City  of  Yonkers  (Sup.)  305. 

ax  WAIVEB  ANB  GOBBEOTION  OF 
IBBEGUI«ABITIES  AMB   EBBOB8. 

S  419.  A  defendant  waives  exceptions  to  a 
refusal  to  dismiss  by  introducinsr  evidence.— 
Morgan  y.  Onward  (Jonst.  Co.  (Sup.)  10G9. 

TROVER  AND  CONVERSION. 

Liability  of  master  for  act  of  servant,  see  Mas- 
ter and  Servant,  |  802. 
Conversion  by  bailee,  see  Bailment,  |  16. 

II.  AGTIONB. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

f  13.  Facts  held  not  to  authorise  a  claim  for 
conversion,  but  only  for  money  had  and  received. 
— Janson  y.  Potrucfa  (Sup.)  111. 

TRUST  DEEDS. 

See  Chattel  Mortgages;   Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

Charitable  trusts,  see  C^lharities. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Trust  estate  as  subject  to  execution,  see  Exe- 
cution, S  41. 

I.  GBEATIOK,   EXI8TENGE»   ANB   VA- 
UDITT. 

(A)  EXPRESS  TRUSTS. 

I  44.  In  action  to  compel  daughter  to  exe- 
cute moritgage  to  her  two  sisters  on  the  ground 
of  an  alleged  trust,  evidence  held  insulflcient 
to  warrant  finding  for  plaintiif.^Licari  v.  Mc- 
Monigle  (Sup.)  914. 

IV.  BCANAOEMENT  AMD  DI8POSAI. 
OF  TRUST  PROPEBTT. 

I  230.  A  cestui  que  trust  sanctioning  an  act 
by  the  trustee  held  not  entitled  to  allege  that 
such  act  was  a  breach  of  trust.— Ungrich  v. 
Ungrich  (Sup.)  413. 

§  231.  A  cestui  que  trust  held  not  entitled  to 
set  aside  his  trustee's  purchase  of  the  trust  es- 
tate.—Ungrich  V.  Ungrich  (Sup.)  413. 

§  231.  A  trustee  purchasing  the  trust  es- 
tate with  the  sanction  and  assent  of  the  cestui 
que  trust  held  entitled  to  hold  the  estate  with- 
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out   proTin;  a  ratification  by  the  cestui   que 
trust.— Ungrich  y,  Ungrich  (Sup.)  413. 

§  250.  An  action  will  not  lie  against  a  trus- 
tee in  his  representative  capacity  for  his  in- 
diyidual  wrong  in  handling  the  trust  estate.-- 
Colonial  Match  Co.  v.  Fox  (Sup.)  589. 

VI.  AOCOUHTXHG  AlTD  GOMnorSA- 
TION  OF  TRUSTEE. 

I  298.  The  proper  forum  to  adjust  a  contro- 
versy as  to  whether  a  testamentary  trustee  has 
properly  managed  soma  of  the  personal  estate  in 
his  hands  is  in  the  Surrogate's  Court  on  a  regu- 
lar accounting  by  Hbe  trustee.— Ungrich  y.  Un- 
grich  (Sup.)  413. 

I  298.  The  Supreme  Court  held  to  hare  ju- 
risdiction to  settle  a  trustee's  accounts,  and 
determine  the  terms  of  and  enforce  a  trust.— 
Mildeberger  ▼.  Franklin  (Sup.)  903. 

I  302.  A  trustee  held  to  have  legal  capacity 
to  maintain  am  action  in  equity  for  settlement 
of  his  accounts.— Mildeberger  v.  Franklin  (Sup.) 
903. 

S  305.  The  remedy  at  law  against  an  attor- 
ney and  trustee  for  improper  investments  held 
adequate  and  equitable  interference  to  require 
an  accounting  unwarranted.— Mersertau  y.  Ben- 
net  (Sup.)  20. 

VZX.  ESTABLXSHMEHT  AMD  EN. 
FOBGEMEHT  OF  TRUST. 

(Q  ACTIONS. 

f  861.  Before  suing  to  impress  a  trust  upon 
land  claimed  by  a  jud^ent  creditor  of  an  estate 
as  ^bought  with  estate  assets,  the  creditor  was 
bound  to  exhaust  its  remedy  at  law.— Farrelly 
▼.  Skelly  (Sup.)  522. 

ULTRA  VIRES. 

Contract  for  payment  to  county  officer  in  addi- 
tion to  fees  allowed  by  law,  see  Counties,  |  72. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

f  3.  Where  buyers  of  a  store  business  from 
a  tenant  were  informed  that  they  would  not  be 
accepted  as  tenants,  and  the  seller  agreed  to 
turn  over  the  store  and  be  liable  for  the  rent 
if  they  would  pay  him  a  certain  sum,  his  as- 
signee cannot  recover  for  their  use  and  occupa- 
tion.—James  Butler  V.  Deegan  (Sup.)  60. 

S  3.  Where  buyers  of  a  tenant's  business  are 
sued  for  use  and  occupation  by  his  assignee,  and 
they  testify  that  they  were  to  pay  the  rent  as 
a  part  of  the  purchase  price  on  the  landlord's 
refusal  to  accept  them  as  tenants,  evidence  that 
they  had  fully  paid  the  consideration  agreed  on 
was  improperly  excluded.— James  Butler  v.  Dee- 
gan (Sup.)  60. 


VACATION. 

Of  highways,  see  Highways,  If  75,  77. 
Of  judgment,  see  Judgment,  §§  143,  143w 

VAGRANCY. 

Mandamus  to  compel  discharge  of  peison  con- 
mi  tted  for,  see  Mandamus,  |  61. 

1  5.  Under  Greater  New  York  Charter  (Laws 
"^^  249,  c.  878,  as  amended  by  Laws  19Cil, 
c.  466,  as  amended  by  Laws  1905,  pi 
,  c.  638,  I  4)  I  710,  one  committed  for  ra- 
grancy  hM  not  entitled  to  be  discharged  before 
the  expiration  of  the  period  of  oomnutment  on 
the  order  of  the  commissioner  of  correctionfl 
without  the  written  consent  of  the  court  or 
magistrate  committing  hiniL— People  y.  Cogp 
(Sup.)  8S6. 

VALUL 

Of  goods  expressed,  parol  or  extrinaie  evidenci 
of  receipt,  see  Bvidenqe,  f  408. 


VARIANCE. 

and  proof  in  dvil  actions,  «e 


Between  pleadin 
Pleading,  fi  ^^ 


VEHICLES. 

Contract  granting  exclusive  privilege  of  ^a^ 
riage  service  for  hotel,  see  Contracta,  f  202. 

Restraining  revocation  of  contract  by  hotel  coid- 
IMiny  granting  exclusive  privikfe  of  carriar 
service,  see  Injuncti<m,  |  59. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Right  to  compensation  on  taking  of  property 
for  public  use,  see  Eminent  Domain,  |  153. 

ZI.   OOKSTRUOTIOK   AITP    OFERA* 
TIOK  OF  GOHTBAOT. 

S  62.  A  contract  for  sale  of  an  undivided  i&> 
terest  in  remainder  in  premises,  free  from  incoa- 
brance,  construed.— Bacot  v.  Fessenden  (Sap.- 


m.  MODIFXGATXOK   OR  RB8CX8SI0I 
OF  GOHTBAOT. 

(€)  RESCISSION  BY  PURCHASER. 

I  110.  rnie  failure  for  two  years  to  carrr 
out  a  stipulation  in  a  contract  for  the  sale  c' 
a  city  lot  held  not  to  entitle  the  purchaser  :» 
rescind  the  contract.— Do wling  v.  Miller-Kendi: 
Real  Estate  Co.  (Sup.)  154. 

S  126.  The  purchaser  of  lots  is  entitled  t: 
specific  performance  by  a  deed  describing  tbeo, 
as  in  t&  ^contract  of  sale,  as  being  known  tf 
certain  lots  in  a  certain  block  on  a  map  of  prur 
erty  belonging  to  vendor.— Myrtle  Reeaty  Ca  t. 
Kalter  (Sup.)  684. 
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XV.  PERFOBMANCE  OF  CONTRACT. 

(A)  TITLE  AND  ESTATE  OF  VENDOR. 

Construction  of  contracts  to  remoTe  incumbran- 
ces, see  Contracts,  §  190. 

f  128.  Where  the  parties  to  a  contract  for 
the  sale  of  an  undivided  interest  in  remainder 
in  premises  were  well  aware  that  the  vendor's 
title  depended  entirely  upon  the  death  without 
issue  of  the  life  tenant,  a  childless  woman  70 
years  old,  they  must  be  held  to  have  contracted 
"with  that  understanding.—Bacot  ▼.  Fessenden 
(Sup.)  098. 

I  130.  The  possibility  of  a  successful  as- 
sertion of  an  adverse  claim  held  infiufficient 
to  render  unmarketable  title  to  land  contracted 
to  be  conveyed.— Pooler  v.  Sammet  (Sup.)  578. 

I  130.  If  a  contract  is  silent  as  to  an  alleged 
condition  or  covenant  in  the  deed,  the  law  would 
determine  whether  the  title  was  marketable ;  but 
the  court  cannot  decide  that  to  be  immaterial 
which  the  parties  agreed  was  a  defect  to  be  cur- 
ed by  a  release  or  allowed  for  in  the  price. — 
Carroll  ▼.  Title  Guarantee  &  Trust  Go.  (Sup.) 
660. 

S  130.  The  probability  that  a  life  tenant,  a 
childless  woman  70  years  old,  would  have  issue 
BO  as  to  defeat  a  remainder  contingent  on  her 
dying  without  issue,  held  so  slight  as  not  to 
make  the  remainderman's  title  unmarketable* 
and  justify  the  purchaser  in  rejecting  title.— 
Bacot  T.  Fessenden  (Sup.)  698. 

§  134.  Where  a  person  contracts  to  convey 
an  undivided  interest  in  premises  free  of  in- 
cnmbrances,  except  a  life  tenant's  life  estate  and 
two  mortgages,  and  the  premises  are  found  sub-  | 
ject  to  party  wall  restrictions  and  covenants 
against  nuisances,  the  purchaser  will  be  justi- 
fied in  rejecting  the  title,  and  refusing  to  per- 
form the  contract.— Bacot  v.  Fessenden  (Sup.) 
698. 

I  144.  An  instrument  executed  by  vendor 
held  not  to  comply  with  her  contract  to  obtain 
a  proper  release  of  certain  conditions  to  perfect 
the  title.— GarroU  ▼.  Title  Guarantee  &  Trust 
Co.  (Sup.)  660. 

V.  RIGHTS  AND  LIABILITIE8  OF 
PARTIES. 


(A)  AS  TO  EAOH  OTHER. 


►f  pr 
,53 


public  use,  see  ESminent  Domain,  f  II 


VI.  REMEDIES   OF 


erty  for 


VENDOR. 

(A)  LIEN  AND  RECOVERY  OF  LAND. 

§  261.  The  assignee  of  a  vendor  held  not  en- 
titled to  a  vendor's  lien  for  notes  given  for  the 
land  and  personalty  thereon,  where  the  part  of 
the  debt  representing  the  land  was  not  shown. 
—Snyder  v.  Snyder  (Sup.)  093. 

I  266.  The  transfer  of  the  purchase-money 
notes  waived  the  vendor's  Hen  on  the  land,  so 
that  his  transferee  would  not  be  entitled  to  a 
lien.— Snyder  v.  Snyder  (Sup.)  903. 


VENUE. 

in.   CHANGE   OF    VENUE   OR  PUiCE 
OF  TRIAI«. 

S  52.  Under  Code  Civ.  Proc.  §  987,  in  order 
to  justify  a  change  of  the  place  of  trial,  the  ends 
of  justice  are  best  sabserved  in  that  venue  where 
a  speedy  trial  can  be  had.— Mills  v.  Sparrow 
(Sup.)  629. 

§  52.  The  place  of  trial  of  an  action  will  not 
be  changed  from  a  rural  county  to  either  the 
county  of  New  York  or  the  county  of  Kings 
merely  to  subserve  the  convenience  of  witnesses. 
—Mills  V.  Sparrow  <Sup.)  629. 

§  68.  On  motion  by  defendants  to  change  the 
place  of  trial,  an  omission  in  plaintiff's  afll- 
davit  in  opposition  to  the  motion  held  not  t^ 
defect,  where  the  convenience  of  the  witnesses, 
was  not  controlling.— Mills  v.   Sparrow  (Sup.) 

VERDICT. 

Directing  verdict  in  civil  actfons,  see  Trial,  | 

177. 
In  civil  actions,  see  Trial,  I  343. 
Setting  aside,  see  New  Trial,  §S  68,  74. 

VESTED  REMAINDERS. 

Oeation,  see  Wills,  |  634. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  f  98. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  ${  177-201.  ' ', 

VILLAGES. 

See  Municipal  Oorporations. 

VOTERS. 


See  Electiona. 


WAGES. 


See  Master  and  Servant',  §80.  '     ' 

WAIVER. 

See  Estoppel. 

Of  ohjeoiions  to  particular  aoUt  initruntenit, 

or  proceedings. 
See  Appearance;   Pleading,  |  409. 
At  trial,  see  Trial  i  419.  .       , 

Disqualification  of  referee,  see  Reference,  i  41. 

Of  righti  or  remedies. 
Jury  trial,  see  Jury,  §26. 
Notice  to  street  railroad  to  repave  street,  sea 

Street  Railroads,  |  38. 
Privileged    communications,    see    Witnesses,    | 

219. 
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Proof  of  Ion  insured  Against,  seo  Insurance,  f 

069. 
Right  to  appeal,  se«  Appeal,  ||  154,  15& 
Vendor's  lien,  see  Vendor  and  Parchaser,  |  206. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

Servant  of  danger,  see  Master  and  Servant,  { 
155. 

WARRANTY. 

Breach  of,  warranting  rescission  of  sale,  see 
Sales,  1 120. 

By  insured,  see  Insurance,  ||  264,  328,  333. 

Of  fitness  of  leased  premises,  for  purposes  in- 
tended, see  Ijandloni  and  Tenant,  |  125. 

On  sale  of  goods,  see  Sales,  »  261,  263,  425- 
445. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

Water  courses  in  cities,  see  Municipal  Corpo- 
rations, II  834.S46. 

n.  VATVBJLL   WATSB   GOUB8ES. 

(A)  RIPARIAN  RIQHTS  IN  GENERAL. 

I  40.  A  landowner  has  only  a  usufructuary 
right  in  water  of  a  stream  flowing  over  his  land. 
—In  re  Delaware  River  at  Stilesville  (Sup.)  745. 

(B)  OBSTRUCTION  AND  DETENTION. 

I  53.  A  riparian  owner's  right  to  maintain  a 
dam  in  a  stream  is  subject  to  the  public's  right 
to  use  the  stream.— In  re  Delaware  River  at 
Stilesville  (Sup.)  745. 

(D)  DIVERSION. 

I  78.  In  an  action  against  a  railroad  com- 
pany for  damages  to  adjacent  land  by  flooding, 
caused  by  the  widening  of  the  roadbed,  held 
to  be  a  question  for  determination  whether  the 
railroad  could,  not  have  accomplished  its  pur- 
pose by  some  other  plan  without  injurious  con- 
sequences to  plaintiff.— Ferdon  y.  New  York,  O. 
A  W.  Ry.  Co.  (Sup.)  852. 

vm.  abthtcai.  pohps,  bebeb- 

VOIB8»  AMD   OUAmnELB,  DAM8, 
AHB  FX.OWAOIL 

Admissions  by  demurrer  in  action  to  abate  nui- 
sancs  caused  by  overflow,  see  Pleading,  |  214. 

ZZ.  PUBUG  WATE&  SUPPIiY. 

(A)  DOMESTIC  AND  MUNICIPAL  PUR- 
POSES. 

Condemnation  of  property  for  water  supply,  sub- 
mission of  maps  and  profile  as  prerequisite, 
see  E2minent  Domain,  {  18d. 

Liabilities  for  water  rents  as  between  landlord 
and  tenant,  see  Landlord  and  Tenant,  }  149l 

Right  of  women  to  vote  on  proposition  of  issu- 
ance of  bonds  for  establishment  of  water- 
works, see  Elections,  |  65. 


I  201.  A  citv  with  power  to  mafatnfa  water- 
works to  supply  its  inhabitants  has  power  to 
deliver  within  the  city  water  from  its  water- 
works system  to  a  railroad  company,  an  inhabit- 
ant of  the  city,  which  stores  the  water  outside 
the  city  limits  for  use  partly  within  and  partly 
without  the  city  limits.— Delaware,  L.  A  W.  B. 
Co.  V.  City  of  Buffalo  (Sup.)  657. 

I  201.  A  railroad  company  having  large  prop- 
erty interests  in  a  city  subject  to  taxation  there- 
in IS  an  ''inhabiUnt"  within  Laws  1870,  p.  llt)l, 
c  519,  empowerinx  the  city  of  Buffalo  to  con- 
struct and  maintain  waterworks  to  supply  the 
city  and  its  inhabitants  with  water.^Delaware. 
L.  A  W.  R.  Co.  V.  City  of  Buffalo  (Sup.)  657. 

I  201.  Where  a  city  having  power  to  supply 
its  inhabitants  with  water  furnishes  an  inhab- 
itant with  water  regularly  for  years,  the  rat« 
being  promptly  paid,  an  implied  contract  exists 
to  supply  the  water,  and  the  city  may  not  arbi- 
trarily shut  off  the  supply.— Delaware,  L.  &  W. 
R.  Co.  ▼.  City  of  Buffalo  (Sup.)  657. 

X.  ICE. 

Duty  of  person  cutting  ice  to  guard  the  open- 
ings, see  Nuisance,  H  67,  76. 

I  294.  Where  a  creek  was  a  public  highway, 
its  use  for  skating  as  well  as  its  use  for  takins 
ice  therefrom,  subject  to  statutory  restrictions. 
was  lawful.— Linxey  y.  American  Ice  Co.  (Sap.) 
767. 

WAYS. 

Private  rights  of  way,  see  Elasements. 
Public  ways,  see  Highways;    Municipal  Ozpo- 
rations,  li  66a-705,  76^^321. 

WHARVES. 

Recoverr  against  charterer  for  injury  to  cargo 
by  collapse  of  pier,  conclusiveness  of  judg- 
ment as  against  owner  of  pier,  see  Indemnity. 
114. 

I  20.  Owners  of  a  pier  who  invite  people  to 
use  it  held  bound  to  maintain  it  in  a  reasonabl/ 
safe  condition.— Vogemann  v.  American  Dock  a 
TruBt  Ck).  (Sup.)  liL 

I  20.  Owners  of  a  pier  held  negligent  in  fail- 
ing to  maintain  it  in  a  safe  condition,  and  liable 
for  danuLges  to  a  cargo  in  consequence  of  the 
collapse  of  the  pier.— Vogemann  t*  American 
Dock  dE  Trust  Co.  (Sup.)  74L 

WILLS. 

See  Descent  and  Distribution;  Ebcecntors  and 
Administrators. 

Charitable  bequests  and  devises,  see  Charitiei. 

Construction  and  execution  of  trusts,  see  Trosts. 

Courts  of  probate,  see  Courts,  ||  19&-202. 

Equitable  conversion,  see  Conversion. 

Knowledge  of  contents  of  will  by  attorney  draw- 
ing it  as  a  nrivileged  conmiunication,  see  Wit- 
nesses, H  204,  219. 

T  and  succession  taxes,  see  Taxatibn,  I 


Topic*,  divisions,  ft  section  (§)  NUMBERS  in  this  Index,  ft  Deo.  ft  Amer.  Dies,  ft  Reporter  Indexes  egret 

Digitized  by ' 


/Google 


XNBBZ-DIOBST. 


1286 


XV.  BEQinsnm  avd  taudztt. 

(A)  NATURE  AND  ESSENTIALS  OF  TES- 

TAMENTARY DISPOSITIONS. 

f  8&  Ixistniment  ccAstrned.  and  held  an  at- 
tempt at  testamentary  dispoBition,  and  yoid  aa 
&  deed.— Boon  v.  Oaatle  (Sop.)  68a 

V.  PROBATE,  ESTABLISHMENT, 
AND   ANNUIiMENT. 

(H)  EVIDENCE. 

f  302.  Evidence  held  safBdent  to  establish 
execution  of  will.— In  re  Lnthgen's  Will  (Sur.) 
ool. 

f  302.  Probate  of  will  denied  for  insufScien- 
cy  of  the  eyidence  to  show  due  execution  on 
publication.— In  re  Neary's  Will  (Sur.)  971. 

VI.   OONSTBUOTION. 

(B)  DESIGNATION    OF   DEVISEES,    AND 
LEGATEES  AND  THEIR  RESPEC- 
TIVE SHARES. 

S  531.  Will  construed,  and  deyisees  held  to 
take  per  capita.— In  re  Kleeman  (Sur.)  982. 

(D)  DESCRIPTION  OF  PROPERTY. 

J  I  585.    Certain  legacies  by  a  codicil  held  sub- 
tutionary,  and  not  accumulative,  to  legacies 
in  the  will.— In  re  Moore  (Sup.)  684. 

(F)  VESTED  OR  CONTINGENT  ESTATES 
AND  INTERESTS. 

f  634.  Will  construed,  and  held  that  the  in- 
terest of  the  remaindermen  vested  on  the  death 
of  testator's  wife,  unless  they  and  their  issue 
predeceased  the  wife,  in  which  event  she  took 
absolutely.— In  re  Salisbury's  Will  (Sur.)  976. 

S  634.  Will  construed,  and  htld  to  show  an 
absolute  disposition  of  the  entire  estate.— In  re 
Salisbury's  Will  (Sur.)  976. 

a)  ACTIONS  TO  CONSTRUE  WILLS. 
f  702.    Demurrer  to   a  complaint   to  obtain 
construction  of  a  foreign  will  held  improperly 
overruled.— Monypeny  v.  Monypeny  (Sup.)  804. 

i  707.  Parties  to  an  action  to  construe  a 
will  held  not  entitled  to  an  extra  alIowan<Se  of 
costs.— Tavshanjian  ▼.  Abbott  (Sup.)  938. 

im.  BIGHTS  AND  UABIIilTIES  OF 
DEVISEES  AND  LEGATEES. 

(A)  NATURE  OF  TITLE  AND  RIGHTS  IN 
GENERAL. 

I  714.  The  mere  giving  of  a  legacy  does  not 
indicate  testator's  intention  that  it  should  be 
in  satisfaction  of  a  debt  due  testator  from  the 
legatee.- Lynch  v.  Lyons  (Sup.)  227. 

I  714.  A  legacy  to  a  niece  held  not. in  satis- 
faction of  a  debt  subsequently  contracted  to  the 
niece.— In  re  Enos'  Estate  (Sur.)  868. 

(Q)  ADVANCEMENTS,  ADEMPTION,  SAT- 
ISFACrriON,  AND  LAPSE. 

I  759.  Payment  by  testator  of  the  note  of  a 
firm  of  which  his  son  was  a  meifaber  held  an 


'Uvanee,'*  within  the  terms  of  testatoi^a  will. 
— Bbeling  ▼.  Ebeling  (Sup.)  894. 

S  775.  Will  construed,  and  bequest  to  tes- 
tator's sister  who  died  during  his  life  held  to 
lapse.— In  re  Kleeman  (Sur.)  982. 

(G)  DEBTS  OF  TESTATOR  AND  INCUM- 
BRANCES ON  PROPERTY. 
{  827.  Code  Civ.  PrQc  §  1843,  authorizing  an 
action  against  heirs  to  subject  real  estate  de- 
scended to  them  to  payment  of  the  decedent's 
debts,  does  not  provide  a  new  absolute  remedy, 
but  one  concurrent  with  that  prescribed  by  sec- 
tion 2750.— Hill  T.  Moore  (Sup.)  289. 

WINDOWS. 

Liability  of  pedestrian  tripping  over  projection 
in  sidewalk  for  breaking  window  of  abutting 
owner,  see  Negligence,  |  80. 

WITNESSES. 

See  Affidavits;    Evidence. 
Absence  ofaronnd  for  continnance,  aee  Continu- 
ance, I  22. 
Change  of  venue  for  convenience  of^  aee  Venue, 

Experts,  see  Evidence,  U  501-529. 
Opmions,  see  Evidence,  f  |  501-529. 

ZI.  GOMKiTEirGT. 

Review  of  ruHnn  rejecting  witness  as  Incompe- 
tent as  dependent  on  prejudicial  nature  of  er- 
ror, see  (Mminal  Law,  I  1168. 

(C)  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED,  FOR  OR  AGAINST 
REPRESENTATIVES.  SURVIVORS,  OB 
SUCCESSORS  IN  TITLE  OR  INTEREST 
OF  PERSONS  DECEASED  OR  INCOM- 
PETENT. 

f  150.  Testimony  held  incompetent,  under 
Code  Civ.  Proc.  §  829,  relating  to  testimony 
as  to  transactions  with  decedents.— Moore  t. 
Fingar  (Sup.)  1035. 

(D)  CONFIDENTIAL  RELATIONS  AND 
PRIVILEGED  COMMUNICATIONS. 

I  204.  An  attorney  employed  to  draw  a  will 
held  not  competent  to  testify  as  to  his  remem- 
brance of  its  contents,  under  Code  Civ.  Proc. 
I  835.— In  re  Cunnion's  Will  (Sur.)  069. 

i  219.  Evidence  held  not  to  show  waiver  of 
Code  Civ.  Proc.  f  885,  prohibiting  an  attorney 
from  testifying  as  to  communications  made  dur- 
ing his  employment.— In  re  Cunnion's  Will 
(Sur.)  969. 

Zn.  BXAMTIfATIOK. 

Witness  giving  opinion,  see  EMdence,  f  501. 

(B)  CROSS-EXAMINATION    AND    R& 
EXAMINATION. 

f  268.  Questions  asked  a  witness  on  cross- 
examination  held  improperly  excluded.— Nation- 
al Bank  of  New  York  v.  West  Side  Bank  (Sup.) 
222. 
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I  275.    Ib  sn'  action  for  brotc3i  61  ctmtfdt 

for  tlie  exchange  of  corporate  stock.  Mi,  that 
plaintiff  was  entitled  to  croBB-ezamine  defend- 
ant as  to  the  details  of  the  change  in  the  stock 
after  the  contract  was  made.— <3hoate  t.  Bee- 
bee  (Sup.)  1025. 

ZV.   OREDIBIIilTT,  IMPEAOHMEllTy 

CONTRADICTION,  AND   COR. 

BOBOBATION. 

Weight  of  sTidence,  see  Bridenoe,  i  68& 

(A)  IN  OENBBAL. 

I  821.  Facts  testified  to  by  an  adverse  wit- 
ness most  be  deemed  established  against  the 
party  calling   him.— Barr  v.    Sofranski   (Sup.) 

I  830.  Questions  asked  a  witness  held  Im- 
properly excluded,  as  calling  for  declarations 
against  interest  and  going  to  the  credibility  of 
declarant  as  a  witness.— National  Bank  of  New 
York  T.  West  Side  Bank  (Sup.)  222. 

(B)  OHARAOTBR  AND  OONDUOT  OF 
WITNESS. 

I  855.  A  person  residing  in  a  town  less  than 
14  miles  distant  from  a  town  in  the  same  county 
in  which  a  witness  resided  held  competent  to 
testify  as  to  the  general  reputation  of  the  wit- 
ness.—People  T.  Loris  (Sup.)  236. 

I  855.  The  court  will  not  permit  a  stranger 
to  testify  as  to  the  g;eneral  reputation  of  a  wit- 
ness, based  on  inquiry;  but  otherwise  it  will 
not  determine  by  preliminary  inquiry  whether 
the  impeaching  witness  has  sufficient  knowledga 
of  the  fact  to  enable  him  to  testify.— People  t. 
Loris  (Sup.)  280. 

(O)  INTBRBST  AND  BIAS  OF  WITNESS. 

I  809.  Accused  held  entitled  to  prove  the 
amount  of  compensation  paid  to  a  privi^te  de- 
tective employed  to  procure  evidence  of  crime.— 
People  y.  Loris  (Sup.)  236. 

(D)  IN<X)NSISTBNT  STATEMENTS  BY 
WITNESS. 

'  I  879.  Evidence  of  plaintilPs  declarations 
that  his  wages  were  less  than  as  testified  to  by 
him  held  admissible  as  affecting  his  credibility. 
— Ooldberg  v.  Weinberger  (Sup.)  1098. 

(B)  CONTRADICJTION  AND  CORROBORA- 
TION  OF  WITNESS. 

I  898.  A  question,  asked  defendant's  super- 
intendent on  cross-examination,  whether  he  did 
not  make  a  certain  statement,  held  admissible  to 
affect  his  credibility.— Quigg  v.  Post  &  McGord 
(Sup.)  147. 

WORDS  AND  PHRASES. 

"Account."— Mersereau  v.  Bennet  (Sup.)  20. 
"Action.**— Queens  County  Water  Co.  v.  O'Brien 
(Sup.)    49.5. 


''AdTance."— Bbeliiif  t.  BbeHng  (8np.)  894. 
"Appointment"— People  t.  Abeam  (Sup.)  664. 
"Association  organised  for  pecuniary  profit."^ 

Ranlten  v.  Probey  (Sup.)  832. 
"Compromise."— Wadsworth  v.  Board  of  Sup'ra 

of  Livingston  0>unty  (Sap.)  8. 
"CJopies."— Wadsworth   v.    Board   of    Sup'rs  of 


Livingston  County  (Sup.)  8. 
•Costa."— In  re  Perry  (Sup.)  74^ 
^Courts."— People  v.  Rotofe  (Co.  Ct.)  854. 


Derivative."— Hubbard    v.    United    Wireless 

Telegraph  Co.  (Sup.)  1016. 
"Executed.^*- In  re  Livingston  (Co.  Ct.)  200. 
"Fiscal."— Bagan  t.  Board  of  Education  (Sup.) 

167. 
"Franchise."— People  t.  Consolidated  Gas  Co. 

(Sup.)  398. 
"Fraud."— Wadsworth   v.    Board  of   Sup'rs   of 

Livingston  County  (Sup.)  S. 
"Grading   or  regradmg."— Konowalski   v.   City 

of  Buffalo  (Sup.)  467. 
"Holder  in  due  course,"— Manufacturers*  Com- 
mercial Co.  V.  Blitz  (Sup.)  402. 
"Inhabitant"— Delaware,   L.   &   W.   R.   Co.  v. 

City  of  Buffalo  (Sup.)  657. 
"Irrelevant"— Johnston    v.    Simpson    Crawford 

Co.  (Sup.)  141. 
"Jewel."— Jones   v.   Hotel   Latham  Co.   (Sup.) 

10S4. 
"Laying  or  relaying."— Konowalski  v.  City  of 

Buffalo  (Sup.)  467. 
"Local  act"— Gubner  v.  McClellan  (Sup.)  T.'JS. 
":ir;,.i,j^li.^  ^^^.^.r    I;..^>.I]  ,\  Pittsburgh  Life 

tSt  Trust  Co*  (i^np.)  Ki^j. 
"M.'iition,''— Tavshanjian  v.  Abbott  (Su^)  938. 
"NnviRablp    riwr."— In    re   Delaware   River  at 

Stilpsvillfi  (SupJ  745^ 
"NtiiiShborhood."— People  v.  Loris  (Sup.)  236. 
"New  and  additional  sources/*— Queens  County 

Wuter  Go,  f.  O^Brien  (f^up,)  495. 
"Nuisance.*'— Lin^ey  v.  American  Ice  Co.  (Sop.) 

767. 
"Ornament"— Jones     v.     Hotel     Latham     Co. 

(Sup.)   1084. 
"Otherwise    united    in    interest"— Martens   v. 

O'Neill  (Sup.)  260. 
"Owner."— Whalen  v.  Ooldman  (Sup.)  1006. 
"Party  aggrieved."— People  v.  Raymond  (Sup.) 

275. 
"Plottage."— People  v.  O'Donnel  (Sup.)  509. 
"Private  bill."— Gubner  v.  McClellan  (Sup.)  75a. 
"Private  nuisance."— People  v.  Transit  D>evelop- 

ment  Co.  (Sup.)  297. 
'Troceeding."— Queens    County    Water    Co.  *t. 

O'Brien  (Sup.)  495. 
•Tublic  office."— People  v.  Abeam  (Sup.)  064. 
"Public  officer."- Wadsworth  v.  Board  of  Sup'rs 

of  Livingston  County  (Sup.)  8.  ' 

"Public  or  common  nuisance,"— People  v.  Trans- 
it Development  Co.  (Sup.)  297. 
"Reconstruction."— Konowalski  v.  City  of  Buf*  | 

falo  (Sup.)  467. 
"Remainder.**— Ray  v.  Ombe  (Sup.)  737. 
"Repairs."— Konowalski    v.    City    of    Buffalo 

(Sup.)  467. 
"Revenue."— Cataract  Power  &  Conduit  Co.  t. 

City  of  Buffalo  (Sup.)  1045. 
"Sale."— Wolfsheimer  v.  Frankel  (Sup.)  958. 
"Scaffold."— Nixon    v.    Thompson- Star  re  tt    Co. 

(Sup.)  130. 
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"Si^ed  and  acknowledged/'— In  re  liivingston 

(Co.  Ct)  269. 
"Source."— Queens  County  Water  Co.  v.  O'Brien 

(Sup.)  495. 
"Special   proceedings."— Queeng  County   Water 

Co.  V.  O'Brien  (Sup.)  495. 

WORK  AND  LABOR. 

Lien9  for  work  and  materials,  see  Mechanics' 
Liens. 

§  2.  Plaintiff  held  not  entitled  to  recover 
for  work  and  labor  preliminary  to  a  carpenter 
contract  which  defendant  refused  to  award  him 
IS  agreed.— Li  Greci  v.  Hanover  Realty  &  Con- 
struction Co.  (Sup.)  1086. 

§  3^.  In  an  action  for  services,  plaintiff  held 
mtitled  to  recover,  in  addition  to  the  value  of 
mch  services,  money  paid  by  him  for  work  done 
}y  another  at  defendant's  request. — MacDonald 
¥.  Johns  (Sup.)  695. 

S  14.  Under  a  contract  to  move  furniture 
ind  safes,  the  owner  could  not  rescind  as  to  the 
furniture,  after  part  of  the  work  had  been  done, 
lud  allow  performance  as  to  the  safes,  so  as  to 
iefeat  the  contractor's   right  to  recover  on  a 


quantum  meruit— Mehrle  v.   American   Bridge 
Co.  of  New  York  (Sup.)  724. 

§  26.  Niece,  providing  a  home  for  her  aunt 
and  attending  her  for  two  years,  held  entitled  to 
a  reasonable  compensation.— In  re  Enos'  Estate 
(Sur.)  868. 

WRITING. 

Necessity  of  written  certificate  of  judge  empow- 
ering county  supervisor  to  authorize  copying 
of  records,  see  Counties,  S  113. 


See  Process. 


WRITS. 


Particular  writa. 


See  Certiorari:  E)xecution:  Habeas  Corpus; 
Injunction ;  Mandamus ;  Quo  W^i'i^Qto ;  Re- 
plevin. 

WRONGS. 

See  Torts. 

YEAR. 

instates  for  years,  see  Landlord  and  Tenont. 
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